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I. — General  Considerations 
§  428.  Torts  in  general. 

Having  thus  considered  the  general  rules  which  govern  and 
limit  compensation  in  all  cases,  we  now  proceed  to  consider  the 
special  rules  applicable  in  actions  of  tort;  deferring,  however, 
the  examination  of  such  torts  as  affect  real  estate  to  a  later 
chapter.    The  technical  forms  prescribed  by  the  common  law 
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for  the  redreBe  of  wrongs,  or,  as  they  are  termed,  actions  ex 
ddiclo,  were  trespass,  case,  replevin,  and  detinue.'  The  di- 
visions of  the  system  in  this  respect  were  arbitrary;  there 
beii^  many  actions  nominally  in  tort,  which  in  respect  to  the 
measure  of  relief,  were  treated  as  virtually  actions  ex  contractu; 
and  in  these  cases  a  fixed  rule  of  damages  has  always  been  ad- 
hered to.  In  all  cases  of  tort  where  no  question  of  fraud,  malice, 
or  oppression  intervenes,  the  measure  of  compensation  is  de- 
termined by  fixed  rules.  So  in  an  action  of  trespass  without 
any  circumstances  of  aj^ravation,  the  Supreme  Court  of  the 
United  States  said  that,  the  case  not  being  one  which  called  for 
vindictive  or  exemplary  damages,  the  plaintiff  was  only  en- 
titled to  recover  for  his  actual  injury.'  So  the  Supreme  Ckturt 
of  New  Jersey  said  in  an  action  of  trespass  quare  clausumf regit: 
"In  actions  of  trespass,  where  the  plaintiff  complins  of  no 
injury  to  his  person  or  his  feelings;  where  no  malice  is  shown; 
where  no  right  is  involved  beyond  a  mere  question  of  property; 
where  there  is  a  clear  standard  for  the  measure  of  damages, 
and  no  difficulty  in  applying  it,  the  measure  of  damages  is  a 
question  of  law,  and  is  necessarily  under  the  control  of  the 
court."  *  And  so  again  in  North  Carolina,  in  an  action  for 
trespass  for  destroying  a  building  by  fire,  the  jury  at  Nisi 
Frius  were  directed  that  the  measure  of  damages  was  not  the 
value  of  the  building,  but  One  amount  it  would  have  taken  to 
rebuild  it  if  destroyed.  But  this,  on  review,  was  held  wrong; 
and  the  court  said:  "The  proper  measiu%  in  actions  of  this 
kind,  is  the  real  value  of  the  property  destroyed,  unless  the 
trespass  is  committed  wantonly  or  maliciously,  when  the  jury 
may,  if  they  think  proper,  give  vindictive  damages.  But 
whether  they  should  have  been  given  or  not  was  a  question 


1  The  old  action  of  detinue  ia  of  com-  Orotiiu  treata  only  of  Damnum,  under 

pBTotJvely  rare  occurrence,  and  ia  fre-  thia  head  of  MaJefidum.    De  Jiire  BdU 

quoitly  abolished  by  statute.  et  Pod*,  lib.  ii,  cap.  17. 

Grotius  thuB  be^na  his  chapter:  De  *  Conard  n.  The  Padfic  Ina.  Co.,  6 

Damm.    Supra  diximia  efua  quod  nobU  PeUm,  2S2,  2S2,  S  L.  ed.  262.     See, 

debedir  fanUt   este  trea;    paetionem —  also.  Bell  v.  Cunningham,  3  Peters,  69, 

maleJieiiim—Ugem.  De  paeiumibua  tatia  7  L.  ed.  69;  Tracy  v.  Swartwout,  10 

bvdalum.     Veniamvt  ad  id  quod  ex  Peters,  80,  95,  9  L.  ed.  80. 

maUficio  naturaliter  d^tur.     Lib.  ii,  '  Bory  v.    Vreelaod,  21   N.  J.    L. 

cap.  17,  {  1,  ^  •^ure  Belli  d  Pads.  183. 
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which  ought  to  have  been  submitted  with  proper  instructionB 
to  the  jury."  * 

1 429.  Measure  of  relief  independent  of  form  of  action. 

*  It  follows,  from  what  has  been  said,  that  in  the  cases  of 
wrongs  such  as  we  now  proceed  to  consider,  the  measure  of 
reUef  does  not  depend  on  the  form  of  the  action;  whether  case 
or  trespass  would  have  been  the  proper  form  of  action  at  com- 
mon law,  if  no  aggravation  be  proved,  the  rule  of  damages  is  a 
question  of  law;  though  it  is  always  competent  to  show  those 
circumstances  of  evil  motive  which,  as  we  have  already  seen, 
go  to  place  the  subject  of  rehef  largely  within  the  control  of  the 
jury.  In  r^ard  to  this  class  of  cases  generally,  it  will  be  noticed 
that  the  object  is  to  limit  rehef  to  compensation,  as  that  term 
is  legally  understood;  and  we  shall  find,  therefore,  that  while 
the  power  of  the  jury  over  the  subject  in  cases  of  aggravation  is 
fully  recognized,  still,  even  where  such  facts  are  presented,  if 
evidence  has  been  admitted  or  directions  given  at  the  trial, 
which,  had  the  intention  of  the  jury  been  to  ^ve  compensatory 
and  not  vindictive  damages,  would  have  been  incorrect,  the 
court,  assuming  that  such  was  the  purpose  of  the  jury,  will  ex- 
ercise their  control  over  the  subject.  "We  consider  the  law," 
says  the  Superior  Court  of  New  York,  "as  properly  and  wisely 
settled,  that  the  qxiantum  of  damages,  with  the  exception  of 
cases  in  which  exemplary  or  vindictive  damages  may  properly 
be  ^ven,  is  strictly  a  question  of  law;  so  that  the  jury  are  bound 
by  the  rule  which  the  judge  directs  them  to  follow."  ^  In  aji 
early  case  in  Pennsylvania,  for  running  down  a  ship,  it  was  in- 
timated that  where  the  act  complained  of  was  purely  fortuitous, 
the  jury  might  give  less  than  the  value  of  the  property;  but  if 
there  be  any  right  of  action,  the  least  compensation  is  certainly 
the  value  of  property  taken  or  destroyed.*  ** 

In  Milwaukee  &  St.  Paul  Railway  v.  Arms,^  Mr.  Justice  Davis 
said:  "It  is  undoubtedly  true  that  the  allowance  of  anything 
more  than  an  adequate  pecuniary  indemnity  for  a  wrong  suf- 

*  WyUe    e.    SmithermsD,    8    Ired.  '  Buasy  i>.  DoDaldscm,  4  Dall.  206,  1 

(N.  C.)  236.  L.  ed.  802. 

•8iQ'damp.JenkmB,3SaiKU.(N.Y.}  '91  U.S.  489,  23  L.  ed.  374;  aee., 

814, 628,  pw  Duer,  J.   See,  abo.  Baker  Swayne.  J.,  in  Oelriohs  o.  Spaui,  16 

«.  Wbeelv,  8  Wend.  (N.  Y.)  a05.  Wall.  211,  230,  21  L.  ed.  43. 
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fered  is  a  great  departure  from  the  principle  on  which  damages 
in  civil  suits  are  awarded.  But  although,  as  a  general  rule,  the 
plaintiff  recovers  merely  such  Indemnity,  yet  the  doctrine  is 
too  well  settled  now  to  be  shaken,  that  exemplary  damages 
may,  in  certain  cases,  be  assessed."  This  being  so,  the  same 
rules  of  compensation  should  apply  in  contract  and  in  tort. 
The  decided  cases  are  generally  to  tMs  effect,  and  this  is  the 
tenor  of  Judge  Rapallo's  remarks,  in  Baker  v.  Drake." 

§  ISO.  Aggravation  and  mitigation. 

We  have  already  seen  ■  that  where  the  amount  of  compensa- 
tion is  wholly  or  in  part  in  the  discretion  of  the  jury,  the  cir- 
cumstances attending  the  injury  may  be  shown  for  the  purpose 
of  enhancing  or  mitigating  the  damages.  It  is  to  be  observed, 
however,  that  whether  the  action  be  in  tort  or  in  contract,  if 
the  damages  are  measured  entirely  by  the  value  of  property,  or 
by  the  amoimt  of  injury  to  property,  no  circumstances  can  be 
shown  for  this  purpose. 

§  431.  Joint  wrongdoers." 

In  an  action  of  tort  the  dam^es  are  not  divisible.  There  can 
be  but  one  verdict  and  for  one  amount  against  all  of  those 
found  guilty.  All  are  principals;  and  each  defendant  is  liable 
for  all  the  damages  sustained,  without  regard  to  different  de- 
grees or  shades  of  wroi^doing."  The  fact  that  one  of  the  de- 
fendants received  only  a  small  proportion  of  the  proceeds  of 
the  tort,  or  none  at  all,  does  not  lessen  the  recovery  against 
him.'*  So,  where  all  the  defendants,  in  an  action  charging 
them  with  a  joint  trespass,  are  defaulted,  and  the  case  referred 
to  an  assessor  to  assess  the  damages,  they  are  all  liable  for  the 

'  53  N.  Y.  211,  216.  Canada:  Granthftm  r.  Severa,  25  Up. 

•  i  61.  Can.  Q.  B.  468;  Bfirker  u.  Wwtovor,  5 

">  Bee  ante,  j  36a.  Ont.  llfl. 

"Georgia:  MBshbum  i;.  Danneberg,  ^'Alabama:  Stix  v.  Eeith,  85  Ala. 

117  Qa.  567,  44  S.  E.  97.  468. 

Indiajta:  Peru  Heating  Co.  v.  Len-  MattaehxuelU:  White  t>.  Sawyer,  16 

hart,  95  N.  E.  080.  Cray,  586. 

Kentucky:  Hill  v.  Mudd,  9  Ky.  L.  Vermotd:  Crumb  v.  Oaks,  38  Vt.  566. 

Rep.  69.  Canada:  McMillan  e.  Fairley,  1  Han. 

New  York:  Beal  v.  Finch,  11  N.Y.  128;  32S. 

PoBthoff  d.  Bauendahl,  43  Hun,  570.  Macklem  e.  Ihunnt,  32  Up.  Can. 

Rhode  Island:  Heyer  p.  Cair,  6  R.  I.  Q.  B.  98. 
45. 
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whole  damage  actually  sustained  by  the  plaintiff,  although  it 
appeals,  by  the  evidence  before  the  assessor,  that  one  of  them 
did  not  participate  in  the  trespass."  But  where  the  tort  is 
really  made  up  of  several  tortious  acts,  each  defendant  is  liable 
only  for  those  in  which  he  participated.  In  an  action  for  the 
wroDgful  seizure  of  the  plaintiff's  cattle,  it  appeared  that  Flem- 
ing, one  of  the  defendants,  had  recovered  a  judgment  against  a 
brother  of  the  plaintiff,  on  which  the  execution  was  issued; 
Fleming,  with  her  attorney  m  that  suit,  who  had  directed  the 
wrongful  seizure,  were  joined  as  defendants.  A  verdict  was 
found  against  both  defendants  for  £83  IBs.  lOd.  Of  this  £25 
was  for  the  seizure;  and  the  rest  was  the  amount  of  the  costs 
ordered  against  the  defendant  Fleming  In  an  interpleader  suit, 
irtiiidi  had  been  had  to  try  the  title  to  the  cattle.  An  order  had 
been  made  in  that  suit  that  Fleming  pay  those  coats,  and  as  this 
order  was  equivalent  to  a  judgment,  it  was  held  that  the  judg- 
ment against  Fleming  must  be  reduced  by  that  amount.  And 
as  the  plaintiff  could  not  recover  these  costs  against  her,  and 
could  not  recover  against  her  attorney  any  other  damt^es  than 
he  was  entitled  to  agEiinst  her,  the  court  reduced  the  verdict 
by  the  amount  of  the  costs."  Where  damage  is  done  by  cattle 
belonging  to  different  owners,  each  owner  is  liable  for  the  dam- 
age done  by  his  own  cattle,  and  for  no  more;  and  in  the  absence 
of  all  proof  as  to  the  amount  of  damage  so  done,  the  law  will 
infer  that  the  cattle  did  equal  damage.'* 

II. — Taking  or  Injdrinq  Personal  Propbmt 
S  433.  General  rules. 

We  proceed  now  to  notice  the  general  rules  which  gov^n  in 
trespass  for  taking  or  injuring  personal  property.  Where  per- 
sonal property  is  taken  or  injured,  the  remedy  at  common  law 
was  by  an  action  of  trespass  de  bonis  aaportatis,  or  by  an  action 
on  the  case.  As  has  been  seen,  however,  the  form  of  action 
should  cause  no  difference  in  the  measure  of  damages;  and  the 
distinction  has  in  fact  been  very  generally  abolished  under  the 
modem  sj^tems  of  pleading.    In  this  discusiuon  injuries  which 


».  Reld,  1  Gray,  Ifil.  79  N.  E.  858,  12  L.  R.  A.  (N.  S.)  912; 

"Pow«i'.Fleniiog,4Ir.R.<C.L.)40*.      Partenheimer  v.  Van  Order,  20  Barb. 
"Wood  p.  auder,  187  N.  Y.  28,      (N.  Y.)  479;  onto  i  360. 
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would  formerly  have  been  remedied  by  an  action  of  trespass 
and  those  where  case  would  have  been  brou^t  have  been 
grouped  together,  no  distinction  being  noted. 

The  principal  injiu?  in  this  case  being  pectmiary,  the  dam- 
ages are  not  capable  of  mitigation  in  the  strict  sense,  as  dis- 
tinguished from  reduction."  So  where  defendant  killed  a  d<^ 
which  was  trespassii^  on  his  land  and  was  about  to  do  harm, 
the  killing  being  ill^at,  the  trespass  could  not  be  shown  to 
mitigate  the  damages." 

Any  pecuniary  injury,  however  small,  is  regarded  as  entitling 
the  injured  party  to  recovery,  for  no  real  invasion  of  property 
rights  is  a  proper  case  for  the  application  of  the  maxim  de 
minimia  Tion  curat  lex.  So  where  defendant  as  a  practical  joke 
took  pUuntiff's  reins  from  his  harness,  in  spite  of  the  small 
amount  of  loss  the  pIainti£F  was  held  entitled  to  recover  com- 
pensatory damages.^ 

§  432a.  Damages  for  destruction  or  total  loss. 

It  has  been  often  decided,  that  where  trespass  is  brought  for 
personal  property,  and  no  circiunstances  of  a^ravation  are 
shown,  the  action  is  to  be  regarded  as  Eomilar  to  one  of  con- 
version, and  the  value  of  the  property,  with  interest,  furnishes 
the  measure  of  damages."    In  a  case  in  Massachusetts,  tres- 

■•  Ante,  i  61.  Toledo,  F.  &  W.  Ry.  v.  JohnshHi,  74 

"  Ten  Hopen  v.  Walker,  96  Mich.  111.  83. 

236,  55  N.  W.  657,  35  Am.  St.  Rep.  Keniwkj/:  ScliuIW  v.  Louisville  &  N. 

598.  R.  R.,  128  Kjr.  627,  108  S.  W.  941. 

u  Wartman  v.  Swindell,  54  N.  J.  L.  Louuiatia:  Yaifoorough  v.  Nettles,  7 

589,  26  Atl.  356,  18  L.  R.  A.  44.  I^  Ann.  116. 

•*  Uniled  Slate*:  The  Hemy  Buck,  39  Mart/land:  SchindeJ  v.  Schindel,  12 

Fed.  211.  Md.  108. 

Atabama:  LouiaviUe  &  N.  R.  R.  v.  if iMiutppf.- Brisooe  o.  McElween,  43 

Eelaey,  80  AIa.  287.  Mm.  666. 

Artoutu:  St.  Louia,  I.  M.  &  S.  Ry.  Mitaouri:  Walker  «.  Borland,  21  Mo. 

V.  Big^,  50  Aric.  169.  289;  Funk  e.  DiUcro,  21  Mo.  294;  State 

CaU/ontia:  Doraey  v.  Manlove,  14  r.  Smith,  31  Mo.  566. 

Col.  553.  Nea>  Hampehire:  Felton  v.  Fuller,  36 

Coiorado:  Pariu  n.  Sullivan,  4$  Colo.  N.  H.  226. 

340,  104  Pac.  1035.  New  Jenej/:  Hopple  t.  Bi^bee,  23 

Cmneetieut:  Oviatt  v.  Pond,  29  Conn.  N.  J.  L.  342. 

479.  New  York:  Campbell  v.  Woodworth, 

Ddaware:  Colbourn  t>.  Wihnington,  4  26  Barb.  648. 

Pennew.  443,  56  Atl.  605.  Pentutfiamia:  Peniwood  M.  &  A.  e. 

llhHoii:  Gilson  v.  Wood,  20  lU.  37;  Jon«,  102  Pa.  307. 
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pass  waa  brought  for  destroying  game-cocks,  which  had  been 
taken  by  a  pubhc  officer  acting  on  an  erroneous  construction  of 
the  statute  against  gaming.  It  was  held  that,  though  cock- 
fighting  is  in  that  State  illegal,  the  sale  of  game-cocks  is  lawful; 
and  that  the  measure  of  the  plaintiff's  damages  was  "what  the 
cocks  were  worth  to  him  as  articles  of  merchandise  or  sale, 
whether  the  market  for  them  was  to  be  foimd  in  this  common- 
wealth or  elsewhere."  *  So  where  property  of  the  plaintiff  was 
sold  by  the  defendant  on  an  execution  which  was  afterwards 
reversed  on  appeal,  the  measure  of  dam^es  was  the  value  of 
the  property  at  the  time  of  the  sale."  From  the  value  of  the 
property  is  of  course  to  be  deducted  any  amount  realized  from 
the  sale  and  returned  to  the  plaintiff  or  applied  to  his  benefit.*' 

§  433.  Value,  how  estimated. 

The  market  value  of  the  property,  with  interest  from  the 
time  of  the  trespass,  not  its  value  to  the  plaintiff,  is  usually  said 
to  be  the  measure.^*  So  where  the  defendant  had  carried  off 
some  com  belonging  to  the  pbuntiff,  it  was  held  that  the  mar- 
ket value  at  the  time  of  taking  was  the  measure  of  damages, 
and  the  plaintiff  could  not  show  that  he  had  a  contract  to  de- 
liver that  com,  and  what  it  waa  worth  to  him  under  that  con- 
tract, "especially  in  the  absence  of  knowledge  of  such  contract 
by  defendant.'"  **  But  this  is  subject  to  the  quaUfications  here- 
tofore pointed  out  that  the  value  is  the  fxmdamental  rule,  that 
the  market  price  is  only  one  of  the  evidences  of  this  value,  and 
the  value  as  between  plaintiff  and  defendant  may  according 
to  drcumstances  be  higher  or  lower  than  the  market.^'  So 
where  the  assignees  of  a  bankrupt  sold  fixtures  on  leased  prem- 
ises belonging  to  the  plaintiff,  for  £36,  a  fair  price  on  such  sale, 

South  CtavUna:  Joaey  e.  Wilmingbm         "  Smith  v.  Zent,  83  Ind.  86. 
A  M.  R.  R.,  11  Rich.  399.  "  Gilliam  v.  Globe  TaUoring  Co,,  152 


t:  Burke  ir.  Louisville  &  N.  Mo.  App.  414, 

R.  EL,  7  Heisk.  451.  anU,  H  59-62. 

Teau:  Gulf,  C.  &  S.  F.  Ry.  e.  Kdth,  ■>  United  Statee:  Padfic  Ins.  Co.  v. 

74  Tes.  287.  Coimrd,  1  Bald.  138. 

VtrmtnU:  Gray  e.  Stevens,  28  Vt.  1.  MasaackuseU»:  Gardaer  v.  Field,  1 

Canada:  Maxwell  t>.  Craim,  13  Up,  Gray,  151. 

Can.  Q.  B.  253;  Sweeney  n.  Port  But^  New  York:  Marcus  v.  Stein  (Misc.), 

wen  Harbour,  17  Up.  Can.  C.  P.  574.  84  N.  Y.  Supp.  970. 

■•Goolidge    tr.     Choate,     11     Met.  <•  Browa  f.  Allen,  35  U.  306. 

(Maas.)  79.  "  Ante.  S  252. 
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but  it  was  shown  that,  as  between  iDcoming  and  outgoii^  ten- 
ant, the  value  would  have  been  £80,  it  was  hdd  that  the  plain- 
tiff was  entitled  to  recover  the  latter  sum."  So  where  a  horse 
was  specially  fitted  for  the  business  in  which  he  was  brang  used, 
its  value  for  such  use  could  be  recovered."  And  where  it  was 
shown  that  a  horse  could  not  have  been  sold  for  more  than 
twenty  dollars,  but  was  doing  work  for  which  anath^  harae 
could  not  be  bou^t  for  less  than  thirty-five  dollars,  the  lattea* 
amount  should  be  recovered  for  its  destruction."  And,  in 
general,  the  value  of  a  thing  is  its  value  for  the  most  valnable 
use  for  which  it  is  adapted." 

§  434.  Value,  when  and  where  estimated. 

The  question  as  to  the  time  when  the  value  is  to  be  c<miputed, 
whether  at  the  time  of  the  illegal  act,  or  at  any  subsequent 
period,  if  the  value  has  fluctuated,  presents  itself  in  actions  of 
trespass.  In  Crouch  v.  London  &  North  Western  Railway,* 
it  seems  to  have  been  assumed  that  the  period  fixing  the  right 
of  the  parties  was  that  of  the  trespass,  and  it  has  been  so  stated 
by  the  Supreme  Court  of  New  York;  "  and  this  is  now  the 
established  rule,"  Where  defendant's  cattle  destroyed  plain- 
tiff's com,  the  measure  of  damages  was  held  to  be  the  value  of 
the  com  at  the  time  of  the  trespass,  and  not  the  value  it  would 
have  had  if  it  had  matured.**  And  where  ice  in  an  ice-house 
was  destroyed,  the  value  of  the  ice  at  that  time  is  recoverable, 
tbough  a  large  part  of  it  would  have  melted  before  use.'* 

The  value  is  to  be  t^en  at  the  place  of  injury;  and  if  there  is 

"Thompaon  v.   Pettitt,   10   Q,   B.  "  Briseee  u.  Maybee,  21  Wend.  (N. 

101.  Y.)  144. 

"  Farrel  v.  ColweU,  30  M.  J.  L.  123.  »  Umted  Slai^:  Pacific  Ins.  Co.  t>. 

"  Seavey  v.  Dennett,  69  N.  R.  479,  Conud,  1  Bald.  138. 

46  Atl.  247.  Connecticut:  Hubbard  v.  New  York, 

^Indiana:  Loeech  v.  Koehler,  144  N.  H.<&  H.R.R.,  70Coiin.S63,40  At). 

Ind.  278, 41  N.  E.  326, 43  N.  E.  129,  35  533. 

L.  R.  A.  682  (work  boree).  KerUueky:  Schulte  v.  Louiaville  A  N. 

Montana:  Pamn  v.  Montana  Cent.  R.  R.,  128  Ky.  627,  108  S.  W.  941. 

Ry.,  22  Mont.  290,  56  Pac.  316  (dairy  Maine:  Brannin  v.  Johnaon,  19  Me. 

stock).  361. 

Nesada:  Watt  n.  Nevada  Coktral  R.  "  Richardson  v.  Northmp,  66  Barb. 

R.,  23  Nev.  164,  44  Pac.  423  (hay  kept  (N.  Y.)  86. 

against  a  hard  winter).  '*  Hubbard  «.  New  York,  N.  H.  ft  H. 

"  2  C.  ft  K.  789.  R.  R.,  70  Conn.  663,  40  Atl.  533. 
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there  no  market,  the  basia  of  value  is  its  value  at  the  nearest 
market.  To  this  should  be  added  the  cost  of  transportation,  if 
the  article  is  needed  for  use  at  the  place  of  injury,  or  from  it 
should  be  subtracted  such  eoet  if  the  article  was  to  b^  sent  away 
and  sold.*' 

§  436.  &1JU17  less  than  destruction. 

Where  a  trespass  upon  the  property  of  the  plaintiff  results  in 
a  less  injury  than  destruction  or  deprivation  of  the  property, 
the  rule  stated  does  not  apply;  the  difference  in  value  of  the 
property  before  and  after  the  injury  is  usually  the  measure." 
Thus  where  the  goods  of  the  plaintiff  were  swzed  by  the  de- 
fendant, but  the  plaintiff's  possession  was  not  disturbed  and  he 
continued  to  have  the  use  of  them,  his  damages  are  the  amount 
of  his  injury.*'  Where  the  plaintiff's  property  was  taken  out 
of  his  possession,  and  afterwards  returned  to  him,  he  may 
recover  compensation  for  injury  to  the  property,"  So  if  the 
pl^uttff's  animal  is  killed  by  the  defendant,  since  the  carcass 
remains  the  plaintiff's  property,  his  recovery  is  limited  to  the 
difference  in  value  between  the  live  animal  and  the  carcass.^ 

So  where  the  defendant's  bull  entered  plaintiff's  pasting  and 
covered  plaintiff's  heifer,  which  was  a  blooded  animal  and  was 


••/Unoui.-  CMeaga  O.  W.  Ry.  v. 
Gitcbell,  95  111.  App.  1. 

Naada:  Watt  r.  Nevwla  C.  B.  R.,  23 
Sev.  154,  44  Pac.  423. 

See  ante,  1 247. 

'Arkaiua*:  St.  Louis,  I.  M.  ft  S. 
By.  f.  Biggs,  SO  Arte.  166, 6  S.  W.  724. 

MiMgon:  Davidson  v.  Mtahigan  C. 
B.  R.,  «  Midi.  438. 

Mifouri:  CottreU  e.  Riunll,  21  Mo. 
App.  1. 

Ndmuka;  Chicago,  B.  A  Q.  R.  R.  v. 
MeteaU,  44  Neb.  S48,  63  N.  W.  51,  28 
L.  R.  A.  824;  Hcapen  r.  Union  Pac. 
R.  R.,  82  Neb.  495,  118  N.  W.  98. 

New  Hamptiwre:  Sinclair  r.  Taibox, 
2  N.  H.  135. 

OUoAom;  TVittle  v.  E«nt,  12  Okla. 
974,  73  Pac.  310. 

"  Bt^liv  p.  Fisher,  7  Bias.  1S3. 

"loan:  Turner  r.  Younker,  70  la. 


Midttgait:  Haviland  0.  Paricer,  11 
Mioh.  103. 

New  York:  Bsiber  r.  Dewes,  101 
App.  Div.  432,  01  N.  Y.  Supp.  1059. 

Pmnt^nia:  Hyde  e.  Kidil,  183  Pa. 
414,  38  AU.  908. 

WUeonain:  AndenNin  t.  Shwne,  72 
Wia.  566,  40  N.  W.  214. 

Canada:  Benson  v.  Connor,  6  Up. 
Can.  C.  P.  856. 

■•  Aiabama:  Georgia  P.  R.  R.  r.  Ful< 
lerton,  79  Ala.  298;  Memphis  &  C.  R. 
R.  r.  Hembras,  84  Ala.  182. 

MiMMOuri:  Case  v.  8t.  Louis  A  8.  F. 
R.  R.,  76  Mo.  668;  Harrison  v.  Mis- 
souri P.  Ry.,  B8  Mo.  625. 

North  CaroUna:  Roberta  tr.  Richmond 
A  D.  R.  R.,  88  N.  C.  660;  Boing  0. 
Raldgh  A  G.  R  R.,  91  N.  C.  199;  Ood- 
nin  p.  Wilmington  &  W.  R.  R.,  104 
N.  C.  146. 
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to  have  been  covered  by  a  high-bred  bull,  the  measure  of  dam- 
i^^ee  for  trespass  on  the  heifer  was  the  difference  in  her  value 
before  and  after  the  trespass;  in  which  was  to  be  considered  the 
diff^«nce  in  value  of  the  calf,  and  the  effect,  if  any,  on  her 
future  calves.*  And  where  a  mare  with  foal  was  so  injured 
as  to  drop  her  foal  prematurely,  the  measure  of  damages  was 
the  reduction  in  value  of  the  mare  by  loss  of  her  foal.'^ 

When,  however,  the  injury  is  capable  of  repair  at  a  reason- 
able expense,  that  is,  at  an  expense  less  than  the  diminution 
in  value  of  the  property  as  injured,  the  diminution  in  value 
cannot  be  recovered,  but  plmntiff's  damages  are  limited  to  the 
cost  of  repMT.** 

§  436a.  Loss  of  use  and  expense  of  maintenance. 

Where  an  injury  to  plaintiff's  property  which  does  not  cause 
its  total  destruction  results  in  his  losing  the  use  of  it  for  a  time, 
either  because  it  is  rendered  unfit  for  use  or  because  he  is  tem- 
porarily deprived  of  the  possesion  of  it,  he  may  in  addition  to 
the  deterioration  in  value  recovcar  the  value  of  the  use  of  it 
during  the  time  he  lost  the  use,**  and  the  expense  of  its  main- 
tenance, if  he  was  at  such  ^cpense.**  Butif  the  plaintiff  recovers 
the  full  value  of  the  property,  as  for  a  complete  destruction,  he 
cannot  also  recover  the  value  of  the  use.*' 

«>  Koppliu  V.  Qiude,  145  Wta.  454,  Mistouri:  Streett  v.  I«uimer,  34  Mo. 

130  N.  W.  Sll.  460;  Missouri  R.  P.  Co.  n.  H&imib&l  A. 

8o  where  defendant's  nun  covwed  St.  J.  R.  R.,  7ft  Mo.  47S. 

plaintiff's  ewe,  so  th&t  Ae  was  got  with  WadiingUm:    West   v.    MarttD,    51 

lamb  out  of  Beason,  the  meaaureof  dam-  Wash.  85,  97  Pac  1102. 

ages  was  the  difFereace  in  her  value  for  Wisamein:  Wright  v.  Mulvoney,  78 

breeduig  and  other  purposes  before  and  Wis.  89, 46  N.  W.  1045, 23  Am.  St.  Rep. 

after  the  trespass.    Steams  f.McGinty,  393,  9  L.  R.  A.  807. 

8  N.  y.  Supp.  218,  66  Hun,  101.  Canada:  Benson  i..  Connor,  6  Up. 

*i  Baker  r.  Mima,  14  Tex.  Qv.  App.  Can.  C.  P.  356. 

413,  37  8.  W.  190.  Aa  an  alternative,  plaintiff  may  show 

"  Miuiitippi:  Cue  v.  BreeUnd,  78  the  cost  ol  a  substitute  necessanly 

Miss.  864,  29  So.  850.  hired  to  take  the  place  of  the  property 

Wathinglon:    West    p.    Martin,    61  injured.    Chaperon  v.  Portland  G.  £. 

Waah.  86,  97  Pac.  1102.  Co.,  41  Ore.  39,  67  Pac.  928. 

"  Gtorgia:  Atlanta  &  W.  P.  R.  R.  o.  "  Gould  o.  Merrill  Ry.  &  L.  Co.,  139 

Hudson,  62  Ga.  679.  Wis.  433,  121  N.  W.  161. 

Iowa:  Turner  v.  Younker,  76  Ift.  258.  "  UniUd  StaUt:  Ft.  Ktt  Gas  Co.  v. 

JI/icAifnn.-  Haviland  v.   Paricer,   U  Evansville  Coutract  Co.,  123  Fed.  63, 

Mich.  103.  59  C.  0.  A.  281. 
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§  436.  Consequential  damages. 

As  a  rule,  when  interest  is  given,  this  represents  the  sum  total 
of  redress  for  the  consequences  of  the  loss,  and  hence  conse- 
quential damages,  as  such,  are  not  recoverable.** 

In  Maine,  in  an  action  of  trespass  de  bonis  asporUUis,  it  was 
ruled,  at  the  trial,  that  the  j\iry  should  give  the  value  of  the 
property  at  the  time  it  was  taken,  and  something  fw  the  deten- 
tion.  But,  on  motion  for  a  new  trial,  the  court  said: 

"For  an  injury  done  to  property,  such  as  is  this  case,  the 
value  of  the  property  at  the  time  of  the  injury  is  the  measure  of 
damages.  There  may  be  circumstances  eohancing  that  value 
to  the  party  injured,  which  may  be  properly  taken  into  account. 
To  the  value  here,  interest  m^t  be  added  as  a  part  of  the 
plaintiff's  indemnity.  But  as  the  term  irUerest  was  not  used, 
and  probably  not  intended  as  the  limit  of  damages  for  deten- 
tion, the  jury  were  at  liberty  to  go  into  an  estimate  of  the  prob- 
able or  speculative  loss  the  plaintiff  might  have  sustained  on 
this  ground.  In  our  judgment,  the  instruction  was  too  vague 
and  loose,  and  had  a  tendency  to  mislead  the  jury."  " 

So,  in  Texas,  in  an  action  for  tortious  conversion  analogoiis  to 
that  of  trover,  where,  although  there  was  no  other  evidence  of 
damage  than  the  value  of  the  property,  and  no  proof  of  fraud, 
violence,  or  malice,  yet  the  jury  had  given  double  the  value,  the 
verdict  was  set  aside.^ 

So,  in  trespass  for  taking  com,  it  will  not  be  permitted  the 
plaintiff  to  show  that,  in  consequence  of  the  alleged  illegal  act, 
he  was  obliged  to  work  as  a  day  laborer,  to  obtain  the  means  to 
purchase  more  com.  "Such  testimony,"  says  the  Supreme 
Court  of  Alabama,  "tends  to  establish  a  criterion  of  damages 
too  rranote  and  disconnected  with  the  act  done,  and  supposes 
the  rule  to  fluctuate  according  to  the  poverty  of  the  plaintiff."  * 
So,  again,  in  trespass  for  taking  the  plaintiff's  goods  in  execu- 
tion under  a  warrant  of  attorney  and  judgment,  which  were 
afterwards  set  aside  as  illegal,  it  was  held  in  the  Ei^lish  Queen's 
Bench,  that  the  plaintiff  could  not  claim,  as  part  of  the  damage, 

jlla6ama:Fai]D.Pneley,  SOAIa.342.  Iowa:  Thomas  t>.  Isett,   1  Greene, 

Wiiumiin:  Page  c  Sumpter,  fi3  Wu.  470. 
KZ,  11  N.  W.  00.  "  Brannin  v.  Johoaon,  19  Me.  361. 

*  UmUi  Slatti:  PadSo  Ins.  Co.  t>.  "  Smith  v.  Sherwood,  2  Tex.  460. 

Cwud,  IBaU.  138.  •  Sims  v.  Glu^ier,  14  Ala.  696. 
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his  costs  incurred  in  vacating  the  warrant  of  attorney  and  judg- 
ment; Lord  Deninan  sayii^:  "The  plaintiff  might  have  re- 
covered these  costs  in  a  proper  form  of  proceeding,  but  he  cazmot 
sue  the  defendant  for  a  trespass  "per  gttod  he  was  put  to  e^qtense 
in  removing  the  cause  of  the  trespass."  "^ 

A  verdict  for  profits  which  might  have  been  made  on  the 
goods  wrongfully  taken,  in  addition  to  their  value,  is  erro- 
neoiis."  Not  can  the  plaintiff  recover  for  injury  to  his  business 
caused  by  loss  of  use  of  the  property  destroyed.'* 

Where,  however,  the  property  iras  actually  in  use  at  the 
time  it  was  destroyed,  the  plaintiff  may  recover  compensation 
for  the  damage  caused  by  the  loss  of  it  up  to  the  time  when  he 
could  replace  it.  So  where  the  driver  of  a  street-car  negli- 
gently attempting  to  pass  the  horse  and  wagon  of  an  express- 
man, which  had  been  temporarily  left  in  the  city  street  near  the 
curbstone,  the  car  was  brou^t  into  contact  with  the  wagon, 
and  the  horse,  having  been  thrown  in  consequence  on  the  curb- 
stone and  against  a  tree,  received  a  fatal  injury,  compensation 
for  the  loss  of  the  profits  of  the  plaintiff's  business  during  the 
time  reasonably  necessary  to  enable  him  to  select  another  horse, 
was  allowed  to  be  included  in  the  damages  recovered  by  him." 
And  where  a  wagon  in  which  plaintiff  was  actually  an  his  way 
to  market  to  buy  goods  with  which  to  fill  orders  fcH*  customers 
was  disabled  by  defendant's  fault,  it  was  held  that  plaintiff 
might  recover  what  he  lost  by  his  inability  to  fill  the  orders  in 
time.^* 

Mental  suffering  does  not  ordinarily  result  from  a  wnmgful 

">  Holloway  e.  Tumer,  6  Q.  B.  928.  Nevada:  Watt  t>.  Nevada  C.  R.  R.,  23 

>■  Cakfomia:  Butler  t>.  CoUine,   12  Nev.  I5i,  44  Pac.  423. 

Cal.  457.  See,  hovrever,  Parks  v.  SulUvaa,  46 

KerUueky:  Ludlow  v.  Steffeo,  19  Ky.  Colo.  340,  104  Pao.  1035,  where  the  re- 

L.  Rep.  1671,  44  B.  W.  1119.  ftiaal  of  recoveiy  in  such  a  case  waa 

Michigan:  Quay  v.  Dulutb,  8. 1,  ft  A.  placed  oa  the  pvuud  that  the  loss  was 

Ry.,  163  Mich.  S67,  116  N.  W.  1101,  Dot  proved  with  niffideDt  ewtainty. 

18  L.  R.  A.  (N.  8.)  250.  » JtficAwan;  Quay  i..  Duluth,  8. 1.  A 

But  see  Oklahoma:  Tootle  v.  Kent,  12  A.  Ry.,  153  Mich.  667,  116  N.  W.  1101, 

Okla.  674,  73  Pac.  310.  IS  L.  R.  A.  (N.  8.)  2S0. 

"  Alabama:  Nelma  v.  Hill,  5  8o.  344.  N*ui  York:  Albert  v.  Bleecker  St.  K. 

Maitu:  McLaughlin  e.  Bangor,  68  R.,  2  Daly,  389. 

Me.  398.  "  Graves  v.  Baltimore  ft  N.  Y.  Ry., 

Monlana:  Parrin  t>.  Montana  Cent.  76  N.  J.  L.  362,  69  AU.  971. 
Ry.,  22  Mont.  290,  56  Pac.  315. 
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seizure  of  personal  property,  and  in  an  action  for  such  a  seizure 
oompenBation  for  meotal  suffering  cannot  be  recovered.^'  But 
in  an  exeeptional  case  mental  suffering  may  naturally  result, 
and  compensation  for  it  may  be  recovered;  as  where  defendant 
maliciously  hit  plaintiffs  mare  with  an  axe.** 

§  iST.  Ezpeaae  of  aToiding  consequences. 

The  reason  of  this  rule  does  not,  however,  apply  in  all  cases. 
It  will  often  happen  where  the  injury  is  less  than  a  total  de- 
struction, or  where  there  is  a  doubt  whether  it  will  amount  to 
total  destruction,  that  consequential  damages  will  be  allowed. 
Under  this  bead  would  fall  all  allowances  for  expenses  inciured 
by  the  plaintiff  in  an  attonpt  to  avoid  the  consequences  of  the 
trespass.". 

So  in  New  York  it  has  been  held  that  in  an  action  on  the 
case  for  the  wrongful  detention  of  personal  property,  the  plain- 
tiff mi^t  recover  damages  for  the  time  lost  and  expenses  in- 
curred in  pursuit  of  the  property."  In  an  action  for  injury  to 
cattle  which  necessitated  their  being  killed,  it  was  held  that 
the  plaintiff  was  entitled  to  a  reasonable  allowance  for  his  time 
and  trouble  in  dispoang  of  them,  and  should  be  chai^^  with 
the  net  proceeds  realized,  or  which  might  have  been  realized, 
tdUx  deducting  such  allowance."  And  so  the  cost  of  selecting 
a  part  of  cotton  bales  which  was  not  injured  and  shipping  the 
same  to  market  should  be  added  to  the  difference  in  value."* 

Where  the  expense  incurred  results  in  diminishing  the  loss, 
the  defendant,  being  chargeable  with  the  expense,  is  of  course 

**  Xibraaka:  Handanan  •.  Weidiiuii,  Witaonsin:  Plirnkstt  p.  Uiime^ioIiB, 

SS  Neb.  813,  130  N.  W.  679.  S.  8.  M.  &  A.  Ry.,  79  Wia.  223,  48  N. 

SaHk  CanUiKX:  Chnppdl ».  Sab,  123  W.  £19  (expenae  of  curing  auimal) ;  An- 

N.  C.  aea,  31  B.  E.  TOB,  W  Am.  St.  detaon  i^.  SloBSe,  72  Wu.  566,  40  N.  W. 

Bep.  822.  214  (expense  of  reoovery). 

*'  ffialMll  IT.  Holmea,  60  N.  H.  163.  ■•  Bennett  c  Lookwood,  30  Wend. 

"  In^ana:  SuUivwi  County  p.  At-  (N.  Y.)  223;  ace.,  Watson  v.  Boswell, 

DBtt,  lie  lod.  438,  1»  N.  E.  2W  (ex-  26   Tex.   Qv.  App.   377,    61   S.  W. 

penae  of  oun  of  aiuinnl).  407. 

Nmc  BampMre:  Swvqr  p.  Dvnnett,  ■•  Dean  u.  Chioago  A  N.  W.  Ry.,  43 

M  N.  fi.  479,  46  AU.  247  (ecpenae  of  Wh.  305. 

cue  of  animal).  *>  Texas  &  P.  Ry.  ■>.  Levi,  S9  Tex. 

PenntylninMi.-  Hyde  u.  Kiehl,  183  Pa.  674. 
414, 38  Atl.  998  (expense  of  recovwy.) 
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entitled  to  the  benefit  of  it;  and  if  he  is  still  called  upon  to  make 
compensation  for  a  diminution  in  value,  it  is  for  the  differraioe 
between  the  value  before  the  injury  and  after  the  final  recov- 
ery of  the  property." 

§  438.  Damages  may  exceed  entire  value  of  prc^terty. 

Since  consequential  damages  may  in  some  cases  be  recovered, 
it  is  obvious  that  the  dam^es  may  in  some  cases  exceed  the 
entire  value  of  the  property  injured  or  destroyed,  with  intcx^ 
est.'*  This  not  infrequently  happens  in  cases  of  attempts  to 
avoid  loss.  The  rule  that  the  expense  of  a  reasonable  attempt  to 
repair  the  injury  may  be  recovered  is  not  limited  to  cases  where 
the  attempt  was  successful;  if  the  attempt  was  a  reasonable 
one,  the  expense  of  it  may  be  recovered,  although  in  spite  of 
it  the  property  proved  a  total  loss.  In  that  case,  the  expense 
of  the  attempted  rep^  or  cure  is  recoverable  in  addition  to  the 
value  of  the  property." 

III.— Fraud 
§  439.  False  representatiais. 

Where  the  plaintiff  suffers  pecuniary  injury  through  the  loss 
of  personal  property  by  the  fraud  of  the  defendant,  instead  of 
by  force,  the  general  {ninciples  are  the  same.  The  damages 
recoverable  are  those  which  naturally  flow  from  the  fraud.** 
Here  as  in  other  cases  of  torts  the  rule  of  compensation  is  to 
put  the  party  defrauded  back  into  the  condition  in  which  he 
was  before  the  wrong  was  done.    Hence,  in  case  of  false  repre- 

"  SolomoD  V.  New  York  City  Ry.,  56  MaMaduueOt:  Oillett  t>.  Wutern  R. 

MiBC  602,  107  N.  Y.  Supp,  744.  R.  Corp.,  8  AU.  560;  Atwood  v.  For^ 

•'8hibleyp.Gcndron,26R.I.519,57  warding,  etc.,  Co.,  186  Mssb.  557,  71 

Atl.  304.  N.  E.  72. 

See,  howevo',  a  conlraiy  intimation  Miuotiri:  Streett  v.  Laumier,  34  Mo. 

in  AUanU  1.  A  C.  Co.  v.  lAvata,  126  469;  MisBouri  R.  P.  Co.  t>.  Hamubal  dc 

Ga.  457.  55  8.  E.  237.  S.  J.  R.  R.,  79  Mo.  478. 

•>  Umud  Stata:  The  H«uy  Buck,  39  Texaa:  Gulf,  C.  &  S.  F.  Ry.  n.  Keith, 

Fed.  211.  74T«c.287. 

Georgia:  Atlanta  &  W.  P.  R.  R.  v.  Canada:  Sweeney  v.  Port  Burwell 

Hudson,  62  Ga.  679;  Central  R.  R,  v.  Harbour,  17  Up.  Can.  C.  P.  574. 

Warren,  84  Ga.  329.  See  anU,  I  226a. 

lUiaoit:  Hey  ■>.  Hawkins,   120  111.  ■*  Marylatid:  Busctiman  t>.  Codd,  52 

App.  483.  Md.  202. 

Maine:  Wutson  d.  Lisbon  Bridge  Co.,  Mitaittippi:  Estell  >.  Myen,  54 
14  Me.  201. 
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sentatioDS,  relied  on  by  the  pUuntiff  to  his  detriment,  the 
measure  of  recovery  is  not  the  difference  between  the  plaintiff's 
pecuniary  condition  if  the  representations  had  been  true  and 
his  condition  under  the  actual  facts,  but  rather  the  difference 
between  what  the  phiintiff  had  before  he  acted  on  the  repre- 
sentation and  what  he  had  afterward.  This  represents  his 
actual  loss.  The  action  is  for  the  recovery  of  pecuniary  dam- 
ages. Thus  in  an  action  for  a  false  representation,  by  which 
the  plaintiff  was  aUeged  to  have  been  compelled  to  pay  £2,000, 
and  thereby  became  bankrupt,  and  suffered  great  annoyance 
and  inconvenience,  the  only  damage  recoverable  was  the  direct 
pecuniary  loss,  the  right  to  which  passed  to  the  assignees.*^ 
The  general  rule  that  damages  must  be  actual,  and  not  con- 
tii^Sent,  or  speculative,  may  prevent  recovery  in  actions  for 
deceit.  Thus  for  false  representations  in  a  transfer  of  property 
where  the  only  consideration  was  the  payment  by  the  plaintiff 
of  an  existing  debt,  recovery  was  denied  on  the  ground  that  he 
had  suffered  no  certain  loss.**  Where  one  was  induced  to  in- 
dorse a  note,  in  ignorance  of  the  legal  effect  of  an  indorsement, 
but  failed  to  show  that  he  had  been  compelled  to  pay  the  note, 
the  court  denied  a  recovery  on  the  ground  that  the  dam^es 
were  contingent.'' 

It  is,  however,  to  be  remembered  that  in  equity  fraud  is  a 
sufficient  cause  for  setting  aside  a  transaction,  and  giving  the 
defrauded  party  his  choice  of  recovering  a  consideration  that 
he  has  paid  or  of  claiming  the  benefit  of  any  profit  the  defend- 
ant may  have  made  by  means  of  his  fraud;  and  this  profit  may 
aometimes  be  given  by  way  of  damages. 

The  varieties  of  fraud  are  infinite;  and  numerous  examples 
are  necessary  in  orda"  to  follow  the  operation  of  the  principles 
just  examined.   We  now  proceed  to  consider  such  examples. 

S  i39a.  Fraud  in  procuring  a  contract 
The  general  rule  is  that  where  a  fraud  is  perpetrated  in  procur- 

**  Hudson  c.  Sidney,  L.  R.  1  Ex.      for  decdt,  damage,  to  be  recoverable, 

must  be  produced  by  the  deodt.   Fala»> 

bood  or  deception  are  not  in  tbemselvn 

actionable.    Anebaeher  v.  Pfeifier,  13 

424.  N.  y.  Supp.  418.    Cf.  Bigelow  on  Torta 

hi*  to  be  abflerrod  that  in  aU  actions      (7th  Ed.  J,  110. 
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ing  the  execution  of  a  contract  the  defrauded  party  may  either 
rescind  and  recover  the  ccmsidiraatioii,  or  may  affirm  the  con- 
tract, perform  it  on  his  aide,  and  maintun  an  action  for  the 
damages  suffered  through  the  fraud.  Thus  where  the  owner  of 
property  is  induced  by  false  repreeentations  as  to  its  quality 
or  value,  etc.,  to  sell  it  to  the  defendant,  he  may  affirm  the  sale 
and  recover  from  the  vendee  the  difference  between  the  price 
paid  by  the  vendee  and  the  actual  value  of  the  property  in  its 
real  condition.**  It  has  been  held  in  Massachusetts,  in  an  ac- 
tion on  the  case,  where  the  defendant,  being  part  owner  of  a 
vessel,  by  fraudulent  representations  persuaded  the  attorney 
of  the  plaintiff,  during  his  absence,  to  sell  him  the  vessel  at  a 
less  price  than  its  value,  and  he  afterwards  hitosdf  sold  it  for 
a  greater  price,  that  if  the  latter  sale  was  an  actual  sale,  the  sum 
realised  at  it  would  be  the  proper  measure  of  damages;  "be- 
cause it  would  be  unjust  to  permit  the  fraudulent  party  to 
retain  the  fruits  of  his  fraud,"  and  because  the  plaintiff,  if  not 
deceived,  mi^t  have  obtfuned  the  larger  sum.  But  the  court 
allowed  the  defendants  to  show  that  the  price  which  they  paid 
was  the  true  and  full  value  of  the  pliuntiff's  share,  both  in  order 
to  disprove  the  fraud,  and  as  proper  for  the  consideration  of  the 
jury  on  the  question  of  damages." 

The  general  rule  may,  however,  be  varied  by  special  cir- 
cumstimces.  The  owner  of  shares  in  a  corporation  received 
two  offers,  of  which  the  defendant  had  notice,  one  of  eighty 
dollars  cash  per  share,  the  other  of  fifty  dollars  cash  and  fifty 
dollars  additional  if  the  corporation  should  pay  a  certain  divi- 

■■  AnbmwM:  McDoDough  p.  TmiiainB,  Taxat:  Ellia  v.  Bariow  (Tex.  Qv. 

77  Ark.  261,  02  8.  W.  783.  App.),  28  S.  W.  908. 

Cotorado:  Vivi&n  ir.  All^,  9  Colo.  WUamtin:  Polter  o.  Neoedah  Lum- 

App.  147,  47  Pac.  844.  ber  Co.,  105  Wb.  26,  80  N.  W.  88,  81 

MwutidiuaelU:  Matthews  v.  Bliss,  22  N.  W.  IIB. 

Pick.  48.  Nominal  damages  at  least  may  be 

Michigan:  McMillan  e.  Reaume,  137  recovered.    Isauu  v.  Loring,  115  N.  Y. 

Mich.  1,  100  N.  W.  166.  Supp.  933,  130  App.  Div.  84fi. 

Nevada:  Gruber  o.  Baker,  20  Nev.  ••  Matthews  v.  Bliss,  22  Pick.  (Mass.) 

453,  23  Pad.  858,  9  L.  R.  A.  302.  48.     This  dedmon  assumw  that  the 

New    York:  Bendi  s.  ShddoD,   14  object  of  the  jury  was  merely  to  give 

Barb.  66.  compenaatory  damage^:  because,  as  we 

pMntylsanui.'  Weaver  v.  Cone,   12  have  already  uud,  fraud  is  a  case  for 

Pa.  Super.  CL  143.  vindictive  or  exemplary  damages,  where 
such  damaees  are  allowed. 
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dend,  aad,  relying  on  the  defendant's  representations  as  to  the 
financial  condition  of  the  company,  accepted  the  second  offer; 
the  expected  dividend  was  not  declared,  and  consequently  the 
second  fifty  dollars  was  not  paid :  in  an  action  for  the  deceit  the 
sdler  recovered  the  difference  between  eighty  and  fifty  dol- 
lars." 

In  a  case  in  Illinois,  where  the  owner  of  land  was  induced  to 
sell  it  for  a  price  less  than  its  actual  value,  by  a  false  representa- 
tioD  of  the  buyer  that  the  seller's  interest  was  only  a  life  estate, 
the  court  held  the  measure  of  damages  to  be  the  difference  be- 
tween the  value  of  the  interest  actually  conveyed  and  the 
value  (rf  a  life  estate  in  the  property  conveyed.  The  court  said, 
"if  the  defendant  purchased  th6  life  estate  for  less  than  it  was 
actually  worth  he  is  entitled  to  the  benefit  of  his  bargain."  ^^ 
Such  a  holding  does  not  accord  with  the  general  rule  of  dam- 
ages for  fraud.  The  defrauded  plaintiff  is  entitled  to  be  put 
back  into  as  good  a  position  as  he  was  in  before  the  wrong.  The 
alternative  remedies  of  rescission  and  an  action  of  deceit  are 
the  methods  of  accomplishing  this  result,  but  the  compensa- 
tion under  either  remedy  should  be  substantially  the  same; 
otherwise  one  remedy  would  not  exactly  compensate  the  in- 
jured person.  The  nearest  possible  equivalent  to  gettii^  the 
property  back  is  to  realize  its  actual  value ;  hence  it  would  seem 
to  be  the  correct  rule,  in  an  action  of  deceit,  to  award  the  dif- 
ference between  the  value  and  the  amount  already  received. 
Though  the  rule  of  damages  adopted  in  the  Illinois  case  has 
been  accepted  by  the  weight  of  American  authority  in  case  of 
false  representations  by  the  vendor,  the  reasons  which  sustain 
it  in  such  a  case  do  not  apply  where  the  vendee  was  fraudulent, 
as  will  appear  later.'" 

When  the  misrepresentation  does  not  relate  to  the  quality 
of  the  thing  sold,  but  is  confined  to  a  collateral  matter,  the  gen- 
eral rule  for  measuring  damages  is  not  so  difficult  of  application. 
Thus  when  the  vendee  induced  the  sale  of  a  slave  at  a  special 
price  by  a  fraudulent  promise  to  take  the  slave  out  of  the  State, 
and  where  the  facts  sustained  an  action  of  deceit,  the  vendor 

»Hothmiller  o.  Stein,  143  N.  Y.  "  Hicks  v.  Deemer,  187  III.  164,  68 
581,  38  N.  E.  718,  26  L.  B.  A.  148.  N.  E.  252. 

"  Ch.  XXXV,  a  777  etaeq. 
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tvcovered  the  diSerraice  between  the  actual  value  of  tiie  slave 
and  1^  reduced  price.'* 

§  4S9b.  Fraud  in  effecting  a  sale. 

Where  one  is  induced  to  purchase  property  by  the  false  r^ire- 
seutations  of  the  vendor,  he  may  either  rescind  the  sale,  or 
retain  the  property  and  sue  for  the  fraud.  If  the  form  of  action 
were  reelected,  the  measure  of  damages  in  Htfi  latter  case 
would  be  the  difference  between  the  price  paid  and  tJie  actual 
value  of  the  thing  sold.  This  would  put  the  v«idee  in  sub- 
stantially the  same  position  in  whidi  he  was  before  t^e  tort 
was  committed.  By  the  weight  of  authtaity,  however,  the 
measure  of  recovery  is  the  difference  in  value  between  the 
thing  BcAd  in  its  actual  condition  and  if  it  had  been  as  repre- 
sented.'* When  a  lease  was  effected  through  false  representa- 
tions as  to  the  furnace  and  the  requirements  for  beatiz^  it 
was  held  that  the  plaintiff  has  a  right  to  continue  in  occupation, 
paying  the  rent,  and  then  sue  for  his  damages,  whidi  would 
be  the  difference  in  the  rental  value  of  the  premises  as  they 
were,  and  as  they  would  have  been  if  as  r^u^sented;  in  all 
such  cases  the  plaintiff  may  waive  his  right  to  damages  by  ac- 
quiescence, but  this  will  generally  be  a  question  of  fact." 

§  439c.  Fraud  in  inducing  a  contract  oi  iasuronctt. 

Where  by  the  defendant's  fraudulent  representations  the 
plaintiff  was  induced  to  take  out  a  policy  of  insurance,  which  he 
surrendered  upon  diseovuing  the  fraud,  the  measure  c^  dam- 
ages is  the  amount  of  premiums  paid,  without  deduotioa.'*   In 

»CMdlkna  «.  Benthiy,  S  B.   Hod.  N»w  York:  RobtsAsMder  9.  Ktatker- 

(Ky.)  42S.  bocker  L.  I.  Co.,  76  N.  Y.  316,  32  Am. 

But  Bee  MeCroady  >.  Phillipe,  SS  Rep.  398;  May  v.  N.  Y.  S.  R.  F.  Soc., 

Neb.  44C,  76  N.  W.  885.  14  Daly,  389,  13  N.  Y.  St.  66. 

**  The  subject  ia  more  fully  treftted  North  Carolina:  Sy^ee  v.  Life  IiM. 

in  ch.  zzxT  on  8alM  of  PermuHy  at  Co.,  148  N.  C.  64,  ei  S.  E.  010;  CoM- 

H  777  «l  »eq-i  and  in  ch.  diii  on  Salee  well  v.  loa.  Co.,  140  N.  C.   100,  Si 

of  Real  Estate  at  H  1027  tt  teq.  S.  E.  252;  BriggB   c.    Life    Ins.   Co. 

»  Pryor  p.  Foster,  130  N.  Y.  171,  29  (N.  C),  70  S.  E.  1068. 

N.  E.  123.  Bn^ni:    Kettfemuth    *.    RcAig* 

« Iowa:  Van  Wenlen  ■>.  Equit.  Life  Aaeai.  Co.,  [1903]  1  K.  B.  545. 

Ahut.  Soc.,  99  la.  ^1,  68  N.  W.  892.  See  also  Butler  o.  Prentin,  US  N.  Y. 

MtutackMelti:  Hedden  v.  Griffin,  136  49,  64,  52  N.  E.  602. 
Mass.  229,  49  Am.  R«p.  26  {lembU). 
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»  neeat  Vamoot  ease,"  it  was  held  that  from  this  amount 
duufcl  be  deducted  the  vahie  of  the  insurance  to  the  plaintiff 
between  the  date  cf  the  pobcy  and  the  date  when  he  ^eeted  to 
nMnod.   The  court  Htid: 

.  "The  general  rule  is  that  the  party  who  would  rescind  a 
ewtract  on  aceount  of  fraud  practiced  upon  him  by  the  other 
party  must  aeasMiably  return  the  property  to  him  and  put  him 
mtiatuquo.  Ifthepluntiff  in  this  ease  has  received  dividends 
upon  his  policy  the  law  would  not  permit  him  to  recovw  the 
premiums  and  retain  the  dividends  for  then  the  other  party 
would  not  be  placed  in  atatti  gwi.  The  plaintiff  had  reeeired 
no  dividends  to  be  retmned,  but  he  had  been  iiuured  for  a  year 
ud  a  half  before  he  rescinded  the  contract,  and  If  he  had  died 
within  that  time  his  estate  would  have  received  $5,000  from 
the  insoranee  company;  so  it  cannot  be  held  as  a  matter  of  law 
that  he  had  received  no  benefit  from  the  contract." 

The  diqiate  seems  to  turn  on  the  question  of  what  "m  statu 
{no"  means.  If  it  means  that  the  pUuntiff  must  surrender 
or  give  an  equivalent  for,  whatever  benefit  he  has  received 
under  the  contract  which  be  seeks  to  rescind,  the  Vermont 
eaae  is  ri^t.  If,  however,  as  seems  to  be  the  better  view,  it 
means  that  the  defendant  must  be  put  back  into  his  ori^nal 
poaitifH),  the  other  rule  is  oorrect.  The  faet  thai  the  defendant 
was  under  a  oontingent  liability  is  thus  immaterial,  since  upon 
rescisaott  snch  liability  is  wiped  out  and  the  defendant's  pe- 
coniaiy  condition  unchanged  thereby. 

i  tSOd.  Fraud  in  procuring  a  conveyance. 

Where  the  defendant  secured  by  fraud  a  conveyance  of  the 
plaintilTa  tand,  the  measure  of  damages  is  the  value  of  the  land 
at  the  time  of  the  conveyance,"  or  if  value  was  given  for  the 
land,  the  difference  between  the  actual  value  of  the  land  con- 
veyed fmd  the  condderation  received."    Where  &e  defendant 

"Ue^iks'  V.  Draw,  M  Vt.  310,  71  Miatovi:  Boyoe  ».  Gisfpiah  (Mo. 
Vt.  138,  37  Atl.  286.  App.),  134  8.  W.  79. 

Witeontin:  Potter  ».  Neoedah  Lunt- 


n  Hich.  MS.  ber  Co.,  106  Wis.  25,  80  N.  W.  88. 

TtatK  B«itkr  >.  Andenon  (Tcs.  Ov.  So  of  fr&ud  in  proouring  «  aftle  of 

App.),  107  8.  W.  SGfl.  peraaatity.     Johnaon  v.  Cutrer,   119 

*JtmlM3iv.-  Cunpbell   p.    Kflrriek,  Ind.  277,  19  N.  E.  120. 
1M8.W.186. 
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fraudulently  induced  the  plaintiff  to  mortgage  his  f ann  to  one  A 
for  a  certain  sum,  and  the  defendant  agreed  with  A  to  have  the 
amount  applied  on  an  old  indebtedness  from  the  defendant  to  A, 
so  that  the  plaintiff  got  nothing,  the  measure  of  damages  was 
the  amount  of  the  mortgage,  with  interest."*  And  where  the 
grantee's  agent  fraudulently  induced  the  plaintiff  to  ragn  a  deed 
by  the  false  representation  that  certain  timber  was  excepted 
from  the  grant,  the  measiire  of  damages  was  the  vidua  of  the 
timber.*' 

§  i39e.  Fraud  in  securing  a  loan. 

Where  by  the  fraud  of  a  bank  officer  plaintiff  was  induced 
to  deposit  money  in  an  insolvent  bank,  the  measure  of  recovery 
is  the  amount  of  the  deposit,  less  the  value  of  his  claim  against 
the  bank.'*  And  the  same  rule  applies  where  a  private  loan 
was  fraudulently  induced." 

Where  the  plaintiff  was  defrauded  into  making  a  loan  on  a 
mortgage  of  land  which  was  worth  less  than  the  loan,  the  meas- 
ure of  damages  is  the  difference  between  the  loan  and  the  value 
of  the  land.'* 

Where  one  had  been  induced  by  the  fraudulent  representa- 
tions of  another's  creditor  to  take  from  the  debtor  certain  goods 
and  give  the  creditor  his  own  note  for  the  debt,  and  it  proved 
that  the  goods  were  worth  much  less  than  represented,  but  it 
did  not  appear  whether  the  defendant  had  received  them  by 
way  of  absolute  purchase  or  as  collateral  security  only,  the 
instruction  of  the  judge  to  the  jury  to  find  for  the  defendant  if 
the  difference  in  value  between  the  goods  as  represented  and 
their  actual  value  equalled  the  balance  due  on  the  note,  which 
would  have  been  the  rule  in  the  case  of  an  absolute  Bale,  was 
held  inapplicable  and  therefore  erroneous,  because  if  the  goods 
were  taken  as  security  only,  the  defendant  should  have  been 

"Forbes  v.  Thomu,  22  Neb.  541.  rat,  46  N.  J.  L.  37,  SO  Am.   Rep. 

The  pliuntiff  was  not  allowed  to  re-  400. 

oovw  the  value  of  his  form,  though  the  Texat:  Baker  v.  Aabe,  80  Tex.  356, 16 

mortftage  had  been  forecloeed.  S.  W,  36. 

•I  Griffin  c  Roanoke  R.  &  L.  Co.,  »  Browning  n.  Nat.  Ca^ntal  Bank,  13 

140  N.  C.  614,  63  9.  E.  307,  6  L,  R.  A.  D.  C.  App.  Can.  1. 

(N.  a.)  463.  "  Briggs    V.    Bnwhaber,   43    MMi. 

*>  Nao  Jenej/:  Westerrelt  u.  Dema-  330. 
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hdd  to  account  on  the  note  for  what  they  were  worth.^*  Where, 
by  false  representations  as  to  the  value  of  the  security,  the  plam- 
tiff  was  induced  to  loan  money  to  the  defendant,  and  the  defend- 
ant Id  fact  had  no  title  to  the  property  given  as  security,  the 
measure  of  recovery  is  the  amount  of  the  loan  with  interest." 

S  439f.  Misrepresentation  of  credit  of  a  third  party. 

Where  the  defendant  falsely  represented  a  third  party  to  be 
of  good  credit,  whereupon  the  plaintiff  sold  him  goods  on  credit 
and  was  unable  to  recover  the  price,  the  measure  of  damages  is 
the  value  of  the  goods  supplied,^  less  the  value  of  any  collateral 
security ."^  The  rule  is  not  varied  by  the  fact  that  the  plaintiff 
was  a  manufacturer  and  that  the  market  value  of  the  goods 
included  a  manufacturer's  profits.^ 

§  43^.  Fraud  in  obtaining  payment  of  debt  owed  anotiier. 

A  judgment  debtor  was  induced  to  give  a  note  for  the  amount 
of  the  judgment  to  one  who  represented  himself  to  be  the  owner 
of  the  judgment.  This  note  was  negotiated  and  pmd.  The 
plaintiff  recovered  from  the  fraudulent  person  the  amount  paid 
on  the  note,  though  the  rightful  owner  of  the  judgment  did  not 
attempt  to  enforce  it.*  The  defendant  represented  that  he  was 
the  owner  of  a  bond  and  mortgage  ^ven  by  the  plaintiff  which 
was  then  overdue.  Plaintiff  paid  defendant  one  himdred  and 
twenty  dollars  upon  his  agreeing  to  carry  the  bond  and  mort- 
gage for  a  year.  Defendant  did  not  own  the  mortgage,  but  by 
paying  the  owner  one  hundred  dollars  induced  him  to  carry  it 
for  a  year.  The  plaintiff  was  held  entitled  to  recover  the  twenty 
dollars  which  he  had  paid  the  defendant  over  and  above  what 
the  defendant  had  paid  the  creditor." 

**  Stevenson  n.  Greenlee,  15  la.  96,  "*  American  Nat.  Bank  c.  Hammond, 

ud  see,  Briggs  b.  Brushober,  43  Mich.  26  Colo.  367,  55  Pac.  1090. 

330,  6  N.  W.  383.  "  Shaw  t,.  Gilbert,  111  Wia.  165,  86 

••Bomeif.  Walton,  117  lU.  130,  Ul,  N.  W.  188. 

TN.E.100,103;Schwitteni'.Spnnger,  "Goiing  o.   Fitigerald,    106   Iowa, 

2361U.271,86N.  E.  102.    C/.  Emmer-  507,  75  N.  W.  358.    See  also  Lohay  r. 

BDtm.DardanelleBank,  eaArk.616,  52  City  Nat.  Bank  of  Deover,  16  Colo. 

8.  W.  274.  339,  25  Pac.  704. 

"  MoMoehuaelti:  Kidney  v.  Stoddard,  •■  SsundetB  v.  Chamberlain,  13  Hun 

7  Met.  252.  (N.  Y.),  668. 

f/eu  York:  Bean  v.  WsUb,  28  Bub. 
tta;  Von  Brack  «.  Peyser,  4  Rob.  614. 
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§  iMh.  Fraud  in  dealings  vith  corporate  stock. 

Where  by  tiie  defendant's  hiae  representatioBB  the  plaintiff 
is  mduced  to  subBcribe  to  bank  stock  and  to  give  bis  boad  to 
secure  tlie  subecription,  t^  bank  being  insolv^it  imd  the  bcHul 
haviog  been  asafpied  for  value,  the  measure  of  damages  is  the 
amount  of  the  subscription,  though  it  is  as  yet  unpaid."  A 
corporation  issued  stock  to  t^e  defendant  upon  a  f<H^ed  power 
of  attorney;  the  owner  sued  the  eoTp(»*ation,  which  notified 
the  defendant,  and  tbe  owner  recovered.  The  corporation  ddw 
sued  the  defendant,  and  the  measure  of  damages  was  held  to 
be  the  value  of  the  stock  at  the  tarautation  cS  the  former  smt, 
the  expenses  of  that  suit,  and  the  divid^ide  whkh  had  been  paid 
to  tiie  defendant."  lii  case  of  a  fraudulent  overissue  of  stodc 
by  the  defendant's  agent,  the  measure  o!  dam^es  is  the  value 
of  the  stock  at  the  time  the  defendant  refused  to  recognize  it 
as  valid."  Where  the  i^aintiff  in  such  a.  case  is  a  broker  who 
had  sold  the  stodt  for  the  agent  of  the  defendant  and  had  been 
obliged  to  take  it  Mp  on  the  customary  broker's  guaranty  of 
genuineness,  he  may  recover  the  amount  he  received  upon  the 
sale.''  And  where  d^endant  made  a  fraudulent  invoice  of 
stock  for  the  purpose  of  inooiporation,  he  was  liable  to  a  pur- 
chaser of  the  stodc  for  the  difference  between  the  actual  value 
of  the  stock  and  the  value  as  he  represented  it." 

§  439L  Fraud  by  promoter  of  a  jc^t  enterprise. 

Where  the  defendant  proposed  to  the  pl&intiff  a  joint  pis- 
chase  of  land  and  falsely  represented  that  the  price  was  18,000, 
whereas  it  was  In  fact  but  $3,000,  and  the  pla^itiff  paid  $4,000 
for  a  half  interest,  the  plaintiff  in  an  action  fcH-  the  fraud  re- 
cavered  the  amount  paid  in  excess  of  his  Aaae  of  tbe  actual 
prioe;  and  ihs  fact  that  the  land  was  actually  worth  hkhk  then 
the  represented  price  was  held  immaterial.*^    3o,  where  ^»e 

"Hubbanlv.  BriKgB,3LN.  Y.  SIS,  *  Colorado:  M^v  c  WaUvoen  9 

*>  BoetoD  A  A.  R.  R. «.  Riduadson,  Oolo.  ^p.  fl06,  5  Pw.  tO. 

135  Mass.  473.  IOUumi:  Bium  r.  SohaallbBiihei,  163 

*•  Alien  r.  South  BoBtra  R.  R.,  IGO  ni.  328,  4S  N.  £.  227. 

Maw.  20D,  Zi  N.  E.  917.  loaxi:  Johnaon  v.  Gavitt,  113  lom, 

M  Jarvw  r.  MoDhattan  B.  Co.,  S3  183,  86  N.  W.  266. 

Hud  (N.  Y.},  362.  WUconnn:   Bergeron   i;.  MiH    S8 

■•  Smith  e.  Owsley,  102  S.  W.  277,  31  Wig.  397,  60  N.  W.  783,  «  Am.  St. 

Ky.  L.  R.  132,  Sep.  911. 
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parfy  to  a  joiat  purchase  got  a  secret  rebatFe  from  the  Kller, 
the  olhcr  partjr  was  entitled  to  recover  bis  share  of  the  rebate.** 
And  whoK  a  pnsnoter  of  a  corporation,  who  sold  ita  property 
for  sto^,  reatised  secret  profits,  the  measure  of  damages  is 
the  diffenswe  between  the  value  of  the  stock  iaeued  to  lum 
and  the  ptaperi^y  cmveyed.** 

i43>J.  Ihmt  In  prooirinf  BMfiia^ 

U  a  aatriage  is  induced  by  tlie  fraud  of  a  tiiird  person,  suit 
may  be  mmntained  for  the  ^Maages  oocaaoned.  When,  Ute 
fraud  consists  of  false  representations  as  to  the  financial  condi- 
tion of  the  other  spouse  the  usual  rule  of  damages  ics  toita  is 
tfoidt  to  i^^y,  for,  from  tibe  nature  of  the  case,  it  is  not  pos- 
sible to  put  the  {dainttf  in  «toto  qm,  and  tite  monetary  equiv- 
alent of  tbst  statiu  cannot  be  ascertained  with  any  degrae  of 
Kcaracy.  It  has,  accordingly,  beai  held  tiiat  the  ftsuduient 
penoB  is  bound  to  make  good  his  represeatations,  and  the  dif- 
ferenee  betnroen  the  actual  and  n^reeented  finances  ^  the 
other  ^x>use  is  the  measure  of  damages.*"*  Where,  by  a  con- 
BfNracy  between  a  woman  and  one  who  had  debauched  her  and 
made  her  pregnant,  the  plaintaff  was  mduoed  to  marry  her  in 
igtMranee  of  the  facts,  the  dain^es  were  held  to  indode,  not 
oiAy  Ion  of  services,  but  also  loss  of  eonaortium,  because  thou;^ 
tile  lormai  right  to  coruojUum  may  remain,  the  essential  value 
(rf  it  is  taken  away.  And  the  jury  may  of  course  ^ve  exemplaiy 
damages.*" 

§  4nk.  Awigamente  in  frand  of  creditors. 

Upon  a  fraudulent  aseigument  of  goods  to  a  creditcn*,  the 
measure  of  damages  is  the  yakie  of  the  goods  at  that  time,"** 
not  what  the  defendant  sold  them  fcMr."'*   In  an  action  brougjit 

"  Jtnea  u.  EJimey  (Wis.).  131  N.  W.  L.  R.  A.  1S6,  affinning  9  Miso.  34,  29 

33B.  N.  Y.  Supp.  204. 

"OU  DotuDiaii,  C.  U.  A  8.  Co.  ■>.  >MBuTpee  e.  Spulunric,  97  Mam. 

%eknr,  203  Han.  IGfi,  89  K.  £.  193.  S42. 

'^Nev  York:  Piper  v.  Hoard,  107  See  Hamilton  Nat.  Bank  v.  Habted, 

N.  T.  73,  76,  13  N.  E.  628.  184  N.  Y.  520,  31  N.  E.  900. 

Englasd:  Montefiori  v.  Mootefiori,  I  "*  Michigan:  Robinaon  v.  Boyd,  17 

Wm.  BbM^,  363.  Mich.  128. 

»  Kujek  p.  Goldman,  160  N.  Y.  176,  Tmu:  Oppenhmmer  p.  Halff,  68  Tex. 

4*  N.  £.  773,  65  Am.  St.  Rep.  670,  34  409. 
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by  plaintiffs  as  judgment  creditors  of  defendant  Cavanaugh, 
who  had  conspired  with  defendant  Strauss  to  put  his  property 
out  of  reach  of  his  creditors  by  transferring  it  to  defendant 
Strauss,  it  was  held  that  damages  to  the  full  amount  of  plain- 
tiff's claim  were  proper."*  The  defendant  "was  a  wrongdoer, 
and  it  lies  hot  in  his  mouth  to  say  that  the  property  may  still 
be  taken  under  execution.  It  exceeds  in  value  the  plaintiff's 
judpnent,  and  has  been  fraudulently  appropriated  by  the  de- 
fendant to  his  own  use.  It  is  just  that  he  should  pay  the  cred- 
itor whose  claim  he  sought  to  defeat." 

§  4i0.  Other  frauds. 

In  Kentucky,  where  suit  was  brought  for  fraud  in  assigning 
a  note  for  which  the  plaintiff  had  given  certain  property,  the 
court  held  that  the  v^ue  of  the  property,  and  not  the  amoimt 
of  the  note,  was  the  prop^  measure  of  damages;  though  they 
considered  the  precise  amount  to  be  recovered  by  the  plaintiff  a 
matter  for  the  consideration  and  decision  of  the  jury."*'  Where 
the  defendant  assigned  a  note  and  mortgage,  and  then  fraudu- 
lently filed  a  certificate  of  satisfaction  of  the  mortgage,  the 
plaintiff's  damages  were  held  to  be  the  value  of  the  security, 
not  exceeding  the  amount  of  the  note.™  Where  defendant 
assigned  a  note  sectu-ed  by  a  mortgage,  and  then  released  the 
mortgage  to  one  who  had  bought  the  land  subject  to  the  mort- 
gage, and  who  then  sold  it  to  a  bona  fide  purchaser,  it  was  held 
in  an  action  by  the  mortgagor  that  he  cotdd  recover  the  amount 
of  the  note,  although  at  the  time  of  the  commencement  of  the 
action  the  note  had  not  been  paid,  the  court  saying  that  the  de- 
fendant had  fraudulently  destroyed  the  security  set  apart  by 
the  plaintiff  for  the  payment  of  the  note.""  If  the  owner  of  a 
promissory  note  of  an  insolvent  maker  by  fraud  sells  it  to  an 
innocent  purchaser  he  ia  liable  to  refund  the  money  received 
for  it  with  interest.™ 

At  a  sheriffs  sale  of  the  plaintiff's  land,  the  defendant  repre- 
sented that  he  held  an  eqiutable  mortgage  on  the  land  for 
$1,500.    In  fact  the  mortg^e  was  for  only  11,000.    Defendant 

'M  Quinby  V.  Strauss,  90  N,  Y.  664.  '"  Fox  v.  Wray,  56  Ind.  423. 

>"  Crews  V.  Dabney,  1  Littell  (Ky.),  '"  Ely  v.  Stannard,  46  Conn.  124. 

278.  ««  Clayton  c.  O'Connor,  35  Ga.  193. 
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in  consequence  of  his  misrepresentation  was  able  to  bid  in  the 
property  at  a  figure  lower  than  its  actual  value.  Held,  that 
the  measure  of  damage  is  the  difFerence  between  the  price  at 
which  the  land  was  bid  in  and  what  it  would  have  brought  but 
for  the  misrepresentation,  with  interest  up  to  the  time  of  trial.  ^ 

In  an  action  to  recover  damages  for  fraudulently  inducing 
the  plaintiff  to  manufacture  boxes,  the  measure  of  damages  is 
the  coet  of  manufacture.^"*  Where  by  the  representation  of 
d^endant  that  he  was  owner  of  a  certain  wood-lot  plaintiff  was 
induced  to  construct  a  logging  road  across  the  lot,  and  the  road 
was  obstructed,  the  plaintiff  could  recover  the  cost  of  building 
the  road  across  the  lot,  and,  it  seems,  of  any  other  portion  of 
road  built  to  connect  with  it  and  rendered  useless  by  the  ob- 
struction."' In  an  action  by  a  sheriff  against  parties  whose 
fraudulent  representations  had  induced  him  wrongfully  to 
seize  the  property  of  T,  it  was  held  ih&t  the  measure  of  dam- 
ages was  the  amount  of  T's  judgment  against  the  sheriff,  with 
interest.*"  Where  a  creditor  is  fraudulently  induced  to  com- 
promise a  claim  he  may  recover  the  difference  between  the  sum 
acutaUy  received  and  the  sum  he  would  have  received  if  he  had 
Dot  compromised.'"  Where  an  attorney  by  false  representee 
tioDS  induces  a  client  to  bring  a  useless  suit,  the  damages  re- 
coverable are  the  expenses  of  the  litigation."*  Similarly,  when 
a  physician  induces  a  patient  to  expend  money  for  medical 
treatment  by  falsely  representing  his  disease  to  be  curable,  the 
pati^t  may  recover,  not  the  damages  arising  from  not  being 
cured,  but  the  expenditures  thus  unnecessarily  incurred.'" 

Where  an  employer  represented  to  his  workmen  that  in  con- 
aeration  of  a  deduction  from  their  wages  he  was  carrying  ac- 
cident insurance  for  their  benefit,  whereas  in  fact  he  was  carry- 
ing indemnity  insurance  for  his  own,  a  workman  in  an  action 

■"Denhamtr.  Kiikpatrick,MGa.71.  Texas:  Grabenheimer  v.  Blum,  68 

oRabiDowiti  b.  Cohen,  17  N.  Y.  Tez.  369. 

Sapp.  502.  But  see  Michigan:  Walsh  ir.  Smoa, 

"'  Stoweth  D.  Folsom,  50  Waeh.  456,  49  Mich.  423,  13  N.  W.  802. 

97  Pac.  492.  "*  Loof  p.  lAwton,  97  N.  Y.  478. 

■"Kenyon  t.  WoodniS,  33  Mich.  '"Hedin  c.  Mumespolis,  M.  &  B. 

310:  the  defendanta  defended  T's  suit  Inst.,  62  Mum.  146,  64  N.  W.  158,  54 

tor  the  sheriff.  Am.  St.  Rep.  S28,  35  L.  R.  A.  417. 

"'Mttint;  Buck  c.  Leach,  69  Me. 
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for  deoeit  is  raititied  to  mcover  the  amount  ao  deducted,  with 
intCTest."* 

Wh^e  a  mortcagee  erf  chattelB  f  raudulMitly  repmmted  to 
the  QMrtgAgm*  t^iat  if  the  latt^  would  allow  him  to  bid  in  the 
goods  at  foreclosure  sale  at  a  D(»mnal  price  he  would  diqxMe  of 
the  goods  at  private  sate  and  ^ve  the  mortgagor  Uie  benefit  of 
tJiis  sale,  sod  the  m(»tgagor  in  ooosequenoe  allowed  the  goods 
to  be  sold,  the  measure  of  datnages  was  the  diffemnoe  between 
ihe  actual  value  of  the  goods  and  the  price  bid."^  It  waa  al- 
lied that  tbe  df^eadant  by  fraud  induced  plaintiff,  a  nuii^ 
gagor,  not  to  pay  into^st  on  the  debt,  whet«up(»i,  the  m(»t- 
gagee  having  tvou^t  foreclosure,  tbe  pluntiff,  not  being  able 
to  pay  tiie  m(M<tgage  debt,  sc^d  the  {svperty  at  a  saorifioe;  it 
was  hcM  that  be  could  at  most  reoover  the  amount  of  fore- 
closure costs  and  attonuty's  fee,  but  not  his  loss  by  the  sale.*" 


§441.  ) 

The  rules  goveniing  oonsequential  damages  are  untformly 
ai^died  in  cases  of  fraud  as  weU  as  all  others.  So,  in  a  case  in 
Enfi^d,  where  the  defeoodMit  was  sued  for  taiae  ref>reaentations 
in  regaM  to  the  credit  of  his  son,  where  it  i^>peai*ed  that  the 
plaintiffs  had  bitsted  the  son  for  a  length  of  time,  and  to  an 
amount  which  might  be  considered  ill-judged  and  exceasdve, 
even  if  the  representations  had  been  true,  Tindal,  C.  J.,  dialled 
the  jmy;  "As  to  the  damages,  the  verdict  must  be  for  audi 
duns^  as  is  justly  and  immediately  refendtde  to  the  falsebood 
of  the  etateanent.  The  goods  first  purchased  have  been  paid 
for,  but  mx  hundred  pounds'  worth  nnce  have  not,  and  tbe  son 
was  made  a  bankrupt  by  the  plaintiff  in  the  month  of  October. 
You  must  say  how  much  of  this  is  justly  and  inmiediately  re- 
ferable to  t^e  false  statement,  lliat  is  a  |ny>blem  which  you 
must  solve  for  yourselves.  I  will  only  make  as.  observation, 
and  that  is,  if  they  give  the  son  an  indiscreet  and  ill-judging 
credit,  they  cannot,  in  fairness,  call  on  the  father  to  be  answer- 
able for  the  loss  occaffloned  by  it."  "•    The  language  of  the 

'"  WUiMM  V.  Detroit,  0.  A  C.  Co.  "•  Newing  ».  Hfcthwfay,    138  App. 

(T«.),  123  45.  W.  406.  Div.  745,  lU  N.  Y.  Supp.  818. 

i"C«My».PMl««iA<3BH«glmCo.,  "•  CoAett  t.  Brown,  5  C.  ft  P.  363; 

78  Neb.  134,  110  N.  W.  882.  »«,  Collin,  v.  Cave,  6  H.  ft  N.  131; 

affiinung  4  H.  &  N.  22S. 
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enhmt  jodge  is  pardoularly  deserving  of  notice;  for  if,  in  cases 
of  Qqb  kiiDd,  the  prineiides  th&t  ezdude  remote  damages  are 
not  a^flMred  to,  Ab  wht^  mbject  of  ranuneration  would  be  in 
Uk  luuide  of  the  jury. 

Where  tbe  vendw  of  live-etock  falsely  repreaented  that  they 
were  &ee  trom  a  certua  infectious  disease,  he  is  liable  for  the 
nine  of  «<^er  M»iw*lB  in  the  herd  which  cau|^t  the  disease 
and  died,*"  aad  fa-  medical  treatanmt  for  the  same,"*  and,  if 
the  diseaee  is  oemmuBieated  to  a  human  being  who  dies,  the 
TCBdor  is  Sable  to  such  death.'"  It  has  also  been  held  tliat 
be  is  liable  for  the  vdue  of  a  staUe  wludi  the  vendee  bad  to 
bwB  to  prevrait  fifftber  co&tagioD."*  Where  the  plaintiff,  a 
Hvery-«tal4e  keeper,  had  takeo  the  d^cAdaot's  horae  to  keep 
in  his  staUe,  relying  <m  tbe  d^endant's  representation  th&t  the 
heme  was  weO,  wiuch  was  untrue,  and  the  horse  having  the 
distefflpa-,  eomnunieated  it  to  two  stallicms  of  the  plaintiff, 
vbe  were  thereby  iacapadtated  tw  service  during  the  season, 
it  was  h^  tbat  evidenoe^  what  would  have  be^  their  prob- 
dde  eaniEBgs  during  the  season,  but  fw  the  distemper,  was 
inoper  for  the  o(HnidExuticm  c^  t^  jiuy  in  estimating  the  dam- 
ages.'" In  Sellar  v.  Clelland  '"  it  was  held  that  the  plaintiff 
eottld  recover  far  oatde  lost  on  a  journey  idiidi  he  had  been 
indwed  ta  take  tiurmgb  the  d^endant's  fidse  representations, 
and  could  reeorer  an  esoeptionally  hi^  price  he  had  to  pay 
to  replace  iha  eattle  lost.  Hie  defendant  fraudulently  con- 
cealed Ae  faot  that  a  buU  sold  to  the  plaintiff  was  without  l^e 
power  of  propagatioB,  the  purpose  for  which  it  was  sold.  Dam- 
ages ia  an  aetioB  (rf  deceit  ww<e  awarded  for  the  dimmution  in 
value  t^  I2ie  f^aintiff's  dairy  resulting  from  1^  use  of  the  bull, 
i.  e.,  iht  inferiOT  qutratHy  <rf  butter  in  ctaisequeiice  of  tlie  cows 
nathsm^beengottm  with  calf. '^  When  the  d^ndant  falsely 
represented  that  he  had  authority  to  sell  land,  aud  the  plain- 
tiff, rdying  on  the  contract,  converted  into  money  a  number  of 

w/aAnw.-  Bon  ■.  W«Ikoe,  II  Ind.-  Ati. OM,  47  Am.  St.  Bep.  424,  24  L.  R. 

113.  A.  679. 

KnOvdeu:  Fana  t.  Lewis,  2  B.  Moa.  ^"  Merguire  p.  O'Donnell,  103  Cal. 

375.  60,  36  FkC.  1038. 

*"  Hoidre  -t.  O'Donnea,  103  Cal.  "*  Fulti  v.  WyeoB,  26  tnd.  321. 

n,  36  Pk.  1083.  '"  2  Coki.  632. 

■>  8Ut«  r.  Vox,  79  Md.  614,  527,  29  '«  Maynard  e.  Msyiiud,  40  Vt.  297. 
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interest-bearing  securities,  in  order  to  pay  for  the  land  on  a  cer- 
tain day,  the  measure  of  dam^es  was  the  legal  rate  of  interest 
on  the  money,  not  the  rate  of  interest  which  the  converted 
securities  bore.'"  In  Fitzsinunons  c.  Chapman  •'*  the  defend- 
ant represented  to  the  plaintiff  that  a  firm,  having  a  lai^ 
capital  and  business,  could  be  induced,  by  the  payment  of  a 
certain  sum,  to  remove  to  the  plaintiff's  town,  and,  by  their 
business,  enhance  the  value  of  property  in  that  place.  Hie 
plaintiff  subscribed  a  certain  sum,  and  the  firm  moved.  It 
turned  out  to  be  insolvent.  It  was  held  that  damages  from 
the  fact  that  it  did  not  enhance  the  value  of  property  were  too 
remote.  The  purchaser  of  a  vessel,  falsely  and  fraudulently 
represented  by  the  seller  as  eighteen  instead  of  twenty-eight 
years  old,  having  sent  her  to  sea  before  he  had  knowledge  that 
such  representation  was  false,  and  the  vessel  being  afterwards 
condemned  in  a  foreign  port,  it  was  held  that  the  purchaser 
was  entitled  to  recover  his  actual  damages  occasioned  by  send- 
ing her  to  sea,  not  exceeding  her  value."*  Where  a  horse  sold 
is  represented  as  not  being  afraid  of  the  cars,  compensation 
may  be  recovered  for  property  injured  by  the  horse  in  running 
away  from  the  cars.'" 

In  the  Normannia  "*  the  action  was  by  a  passenger  for  dam- 
ages caused  by  false  representations  as  to  a  voyage  to  the  effect 
that  the  vessel  would  carry  no  steer^e  passengers,  chcdera 
contagion  and  detention  in  quarantine  being  at  the  time  a 
natural  consequence  of  carrying  such  passei^;ers.  Cholera  did 
appear  in  the  steen^^  and  the  owners  were  held  Hable  for  the 
ensuing  dam^es.  After  detention  for  some  days  on  the  Nor- 
mannia, the  passenger  was  transferred  to  another  vessel.  For 
dam^es  ensuing,  the  owners  of  the  Normannia  were  held  not 
responEdble,  other  causes  than  the  ori^ual  deceit  having  inter- 
vened. 

§  442.  Expenses. 

Whether  expenses  incurred  by  the  plaintiff  are  recoverable 
depends  on  the  doctrine  of  proximate  cause.    Where  the  fraud 

■"  Place  V.  Dodge,  54  m.  App.  107.  >*>  AUen  c.  Tniesdell,  136  Maw.  75. 

"■37  Mich.  139.  '"  BeefB      v.      Hamburg-AmericAn 

"» Tuokwell   K.    Lambert,    5   Cueh.  Packet  Co.,  62  Fed.  499. 
.  (Mass.)  23. 
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was  intended  to  induce  the  expenditure  the  plainti£F  may  re- 
cover."* Where  a  vendor  by  fraud  induced  the  plaintiff  to 
purchase  a  stallion  for  breeding  purposes,  and  it  proved  to  be 
sterile,  the  damages  were  hdd  to  include  the  cost  of  keeping  the 
stallion  a  reasonable  time  for  the  purpose  of  testing  him."' 
Where  a  draft  was,  by  fraud,  procured  from  a  bank,  and  on  dis- 
covery of  the  fraud  the  bank  incurred  expenses  in  attempting 
to  stop  payment  in  an  action  for  the  fraud,  such  expenses  were 
held  recoverable."* 

On  the  other  hand,  where,  as  in  Slingerland  v.  Bennett,^** 
the  defendant  made  fraudulent  representations  as  to  the  re- 
sponsibility of  the  maker  of  a  note  given  by  the  defendant  to 
the  plaintiff  in  payment  of  a  debt,  it  was  held  that  the  plaintiff 
could  not  recover  the  costs  of  an  action  against  the  maker,  as 
these  were  not  the  proximate  result  of  the  fraud.  So  in  Con- 
necticut, in  an  action  against  the  vendor  of  a  horse  for  false 
representations,  the  plaintiff  could  not  recover  the  expenses  of 
keeping,  previous  to  an  offer  to  return  the  horse.'**  Where  the 
defendant  falsely  represented  that  his  horse  had  been  dam^^ 
by  reason  of  a  defect  in  the  highway,  and  the  town  thereupon 
incurred  expenses  in  investigating  the  claim,  in  an  action  by 
the  town  for  the  fraud,  recovery  for  such  expenses  was  denied."^ 

""  NoMe  e.  Lonaley,  130  Fed.  17.  "'  66  N.  Y.  611. 

'"Peak  V.  Frost,  162  Ma88.  298,  38  '"  Weat  v.  Anderson,  9  Conn.  107. 

N.  E.S18.  in  Enfield    v.   Colbum,   63    N.  H. 

""Rnrt  Nat.  Bank  o.  Williams,  62  218. 
Ku.  431,  63  Pm>.  744. 
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I. — Sl&nssr  and  Libel 
S  44S.  General  rule. 

We  DOW  come  to  a  class  of  torts  in  which  the  iojury  is  mali- 
cious, and  the  degree  of  injury,  and  therefore  the  measure  of 
damages,  depends  to  a  great  extent  upon  the  nature  and  ex- 
tent of  the  malice  ^splayed  by  the  defendant;  and  matters  of 
aggravation  and  of  mitigation  become  important.  The  fitBt 
actions  of  this  nature  to  be  wmsidered  ar^  actions  for  defama- 
tion— slander  and  libel. 

•  A  very  important  line  of  demarcation  exists  in  actions  of 
slander  between  t^ose  defamatory  words  which  are  actionable 
per  te,  and  from  which  damage  is  presumed  to  result,  and  those 
wbem,  to  sustain  a  suit,  special  damage  must  be  averred  and 
proved.  As,  for  instance,  damage  is  presumed  if  a  clergyman 
\a  charged  with  intemperance  or  profligacy,  a  lawyer  with  dis- 
honesty, a  merchant  with  bankruptcy,  or  a  physician  with 
ignorance;  while,  on  the  other  hand,  if  a  charge  of  want  of 
chastity  is  made  against  a  woman,  no  action  lies  unless  she 
can  prove  apeciai  damage.*  But  in  this  latter  case  sli^t  dam- 
ages have  been  held  sufficient,  and  t^e  loss  oi  marriage  is 
enou^.*  Into  this  distinction  it  is  not  proper  more  fully  here 
to  enter;  but  it  is  well  to  remark  with  reference  to  the  subject  of 
this  treatise,  that  where  the  plaintifi  undertakes  to  show  special 
damage  by  the  loss  oi  customers  in  trade,  he  ought  to  state 
in  his  declaratiffli  the  munes  of  sueh  eiKtimierB,*  and  he  cannot 
prove  that  any  persons  not  named  in  his  declaration  left  off 
dealing  with  him  in  ccHiaequence  of  the  words  spokm.*  **  The 
direct  injury  suffovd  from  slander  or  libel  is  to  the  reputation; 
and  conqiensation  for  injured  reiHitatitm  is  therefore  the  prin- 
tapai  item  of  damages  in  an  action  for  such  an  injury.'    But 

>  Bndt  p.  Tomky,  13  Wend.  (N.  Y.)  Tnu:  MoQumd  •.  Pul^utn,  37  Tex. 

253.  463. 

■  New  Ytrk:  M«o6j  v.  Baker,  fi  Cow.  VermoiU:  Uadertim  •.  WeHon, »  Vt. 

3S1.  40. 

Teau:  liimejr  v.  Mston,  13  Tex.  449.  Coitira,  Bnglm^d:  ABmp  «.  ASaop,  S 

EipeiMiva    iUncM    nuMd   by    tke  H.  A  N.  534. 

chsTBe, ud remdtaBt  lowof  thBe,bave  'Hutieyti.  Hemng,  ST.  R.  130. 

benbeidipMU<bma«e.  'Halloed  *.  MlUer,  3  Bsib.  (N.  Y.) 

Ntw  York:  FoBer  p.  Fame*,  le  Bub.  630. 

333.  *  ZMntrar*.-  Todd  >.  Erery  Evcowg 
Pr.  Co.,  6  Fennew.  233,  00  Atl.  S7. 
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another  direct  result  of  defamation  is  mental  sufferii^  on  the 
part  of  the  person  defamed;  and  in  an  action  for  slander  or 
libel  a  phuntiff  may  recover  compensation  for  mental  Buffering.* 
Where  partners  sue  jointly  for  an  attack  upon  them  as  such, 
damages  will  include  only  the  loss  sustained  in  trade,  and  not 
injury  to  their  private  feelings; '  and  where  a  corporation  sues 
for  hbel,  since  a  corporation  cannot  Buffer  mentally,  it  can  re- 
cover nothing  for  mental  suffering.' 

There  is  but  one  recovery  for  all  damages  in  libel  or  slan- 
der; the  jury  may,  accordingly,  properly  include  compensa- 
tion for  losses  suffered  after  the  date  of  the  writ  *  or  likely  to 
be  sustained  in  the  future." 

Substantial  damages  may  and  ordinarily  are  found,  thou^ 
there  is  no  evidence  as  to  the  amount  of  damage,  since  the 
non-pecuniary  elranents  of  recovery  are  not  susceptible  of 
proof  by  direct  evidence.^' 


Marytand:  Blumhardt  v.  Rohr,  70 
Md.32S. 

Jlfiu«aeAu«etl<:  Maikham  v.  RubkU, 
12  AH.  S73. 

•  Untied  Suae*:  8h»ttuc  o.  M' Arthur, 
20  Fed.  136. 

Alabama.'  Johnson  t.  Robertoon,  8 
I^irt.  4S6. 

Col^omto.'  Gmybin  >.  DeYoung,  140 
Cal.  523,  73  Pac.  10B7. 

Ccbmda:  Republican  Publiahing  Co. 
0.  Momoan,  15  Colo.  399,  24  Pac. 
lOSl. 

Coimeelieui:  Swift  p.  Didcerman,  31 


.-  Todd  V.  Ev 
Pr.  Co.,  e  Peimew.  233,  66  AU.  97. 

Kenluekj/:  Louiaville  Prev  Co.  o. 
TenneUy,  106  Ky.  365,  49  8.  W.  15,  20 
Ky.  L.  Rep.  1231. 

XtfuiMana;  Dufort  t>.  Abadie,  23  Ia. 
Ann.  280. 

Manfland:  Blumhardt  v.  Rohr,  70 
Md.328. 

JlfoMachuMtf*.-  Lombard  n.  Lennox, 
165  Ma«s.  70,  28  N.  E.  1125,  31  Am. 
St.  Rep.  528. 

Mieltigan:  Newman  v.  Stein,  75  Mich. 
402,  42  N.  W.  966. 


Nao  J«ntj/:  Marsh  v.  Edge,  68  N.  J. 
L.  661,  64  AtL  834. 

South  Dakota:  Bedtkey  p.  Bedtkey, 
15  S.  D.  310,  89  N.  W.  479. 

Texa*:  Houston  Printing  Co.  ■>. 
Moulden,  16  Tex.  Qv.  App.  674,  41 
S.  W.  381. 

VermoTtt:  Rea  v.  Harrington,  58  Vt. 
181. 

It  ia  not  essential  to  recoveiy  for 
mental  suffering  from  a  libel  that  the 
plaintiff'a  reputation  should  be  injured. 
McArthur  v.  Sault  News  Printing  Co., 
148  Mich.  566,  112  N.  W.  126,  14  De< 
trait  L(«.  N.  205. 

I  Haythom  p.  Lawson,  3  C.  ft  P.  196, 
14  £.  C.  L.  523. 

•  Faibenfabriken  of  Elberfeld  Co.  c. 
Beringer,  158  Pad.  802,  86  C.  C.  A.  62. 

*  Weston  D.  Bamiooat,  175  Mass.  454, 
S6  N.  E.  619,  49  L.  R.  A.  612. 

>*  Mmtie:  True  v.  Plumley,  36  Me. 
466. 

En^itand:  Gr^ory  v.  Williams,  1  C.  ft; 
K.  568,  47  E.  C.  L.  568. 

Conira,  Nmo  York:  Halstead  5.  Nel- 
son, 24  Hun,  395  (Mmble). 

"  Arkanaaa:  Taylor  v.  Qumpert 
(Ark.),  131  8.  W.  968. 
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§  444.  ConaeqttCB&d  daauiges. 

In  Georgia  v.  Kepford  '*  the  defendant  chained  the  plain- 
tiff  with  taroeny  fuid  adultery.  The  plaintiff  endeavorad  to 
show  tilat,^iIl  comequenee  of  the  sUmder,  his  wife  left  him 
and  begMi  im  actitm  for  div<»ce  on  the  pY)und  of  inhuman 
trftatoait.  It  wae  held  that  the  dbsertdon  of  hie  wife  and  the 
ctpenses  of  defee^ng  the  divorce  suit  were  too  r^note  to  be 
considered  as  damages  from  the  slander.  It  seems,  however, 
that  if  the  plaintiff  had  proved,  as  he  had  alleged,  that  the 
mwdB  were  uttered  to  mduce  his  wife  to  leave  him,  dam- 
ages for  this  could  have  beeai  leooveied;  and  in  Case  v.  Case  " 
the  plaintiff,  wiio  had  been  grossly  elandered  in  respect  of  her 
chastity  by  her  moth^-in-Jaw,  was  allowed  to  include  m  her 
recovery  dam^es  for  alimation  (^  her  husband's  i^ections. 

Loss  oi  buKHess  resulting  from  d^amation  may  be  a  proper 
subject  of  recovery,'*  provided  it  is  proved  with  reasom^e 
certwnty.'*  It  seems  that  writing  of  the  plaintiff  that  he 
"was  tjie  nnglead^  of  the  mne^ours'  system,"  cannot  be 
oMJsidOTed  likely  to  jffoduce  any  damage  to  the  plaintiff." 
In  Uiis  case,  the  pliuntiff  f^eged  that,  by  reason  of  the  libel, 
he  was  prevMited  from  obtaining  employment  at  his  trade.' 
In  a  T^uts  deciaon  "  one  libelling  a  public  officer  in  his  capac- 
ity as  ax'dk  was  held  li^e  for  damages  proximately  resulting 
from  the  puUication;  but  such  damages  were  declared  not  to 
include  tiie  loss  of  financial  credit,  the  expense  of  borrowing 
money,  or  other  in}uri«!  unconnected  with  his  official  po^- 
ti(m.  In  Sootluid,  in  Leven  v.  Young, '^  on  action  for  defama- 
tion, in  consequence  of  wludi  the  t^aintiff  was  removed  &Mn 
his  office,  which  was  one  d^)endent  on  the  vnH  of  his  supoiors, 
it  was  held  that  the  jury  must  take  into  consideration  both 
the  nature  and  tenure  of  the  office,  and  not  give  the  value  of 
an  annuity  certain. 

/mm:  Dom  s.  Cooper,  130  !&.  742,  "OftttiB  v.  Bllgo,  128  N.  C.  402,  38 

117  N.  W.  1.  S.  E.  081. 

Bat  see  Woodhouae  e.   Powlee,  43  >•  Miller  v.  David,  L.  R.  fi  C.  P. 

Wuh.  617,  86  Pac.  1063,  8  L.  R.  A.  IIB. 

(N.8.)7W.  "Cotulla  v.  Kerr,  74  Tex.  89,  11 

><4S  Ia.  48.  S.  W.  1058,  16  Am.  St,  Rep-  810;  ace, 

"45  Neb.  493,  63  N.  W.  887.  Cranfill  o.  Hayden,  22  Tex.  Civ.  App. 

"Smith  V.  HulAell,  161  Midi.  5B,  656,  55  8.  W.  805. 

114  N.  W.  865.  "1  Murray.  350,384. 
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In  Butler  v.  Hoboken  Printing  Co."  the  New  Jersey  court 
declared  illness  produced  by  mental  suffering  following  the 
attacks  not  to  be  an  element  in  the  plaintiff's  recovery. 

In  one  or  two  cases,  presumably  on  the  theory  t^t  the 
vindication  of  character  is  a  natural  consequence  of  attacks 
upon  it,  the  plaintiff  has  been  allowed  to  recover  reasonable 
counsel  fees,"  but  this  is  not  the  general  rule." 

§  414a.  Repetition  by  a  third  persmi. 

It  must  be  regarded  as  an  established  general  principle 
that  the  repetition  by  others  of  the  defendant's  charge  is  not 
an  element  of  recovery  in  the  action  against  him.'*  And 
where,  in  an  action  by  a  surgeon  for  a  slander  imputing  that 
a  female  servuit  had  a  bastard  child  by  him,  in  consequence 
of  which  one  who  had  engaged  him  as  accoucheur  would  not 
employ  him,  and  the  plaintiff  was  otherwise  injured  in  Mb 
business,  it  was  held  that  although  his  damages  should  not 
be  confined  to  the  fee  lost  in  the  special  instance,  he  could 
not  recover  for  a  general  loss  of  business  caused  by  repetition 
of  the  slander  by  third  persons,  which  could  not  have  arisen 
directly  from  the  speakii^  of  the  words  by  the  defendant." 
But  where  the  repetition  could  have  been  anticipated  by  the 
defendant  he  is  responsible.  So  a  newspaper  publisher  who  in 
fact  knows  that  the  defamation  will  be  copied  in  other  news- 
papers is  probably  liable  for  the  repetition;  **  and  where  refer- 
ences by  third  parties  to  the  chaise  are  not  actionable,  the 
original  author  is  liable  in  damages  for  loss  sustained  through 
them.'*    The  circulation  of  a  letter  by  the  recipient  increases 

<•  73  N.  J.  L.  45,  62  AU.  272.  "  Dixon  v.  Smith,  5  H.  &  N.  4S0. 

"LovMana:  Guice  r.  Harvey,  14  Ace.,  CaUJomia:  Turner  r.  Hearat, 
La.  198.  115  Cal.  394,  47  Pac.  129. 

Okia:  Finney  v.  Smith,  31  Ohio  St.         Ma*»ad\v»a»:  Parker  v.  Republican  ' 
629,  27  Am.  Rep.  524.  Co.,  181  Maw.  392,  63  N.  E.  931. 

"  Hicks  V.  Poster,  13  Barf).  (N.  Y.)  "  Whitney  v.  Moingnwd,  24  Q.  B. 

663;  Halatead  v.  Ndeon,  24  Hun,  395;       Div.  630. 
ante,  %  233.  »  New  York:  Keenholts  b.  Bedter,  3 

"  Iowa:  Prime  t.  Eastwood,  46  Iowa,      Denio,  346. 
640.  Rhode  Island:  Rice  o.  Cottrel,  5  R.  I. 

New  York:  Austin  v.  Baeon,  49  Hun,      340. 
386,  3  N.  Y.  Supp.  687.  Vermont:  Nott  v.  Stoddard,  38  Vt. 

CmUra,  Maine:  Davis  v.  Starrett,  97      25.  88  Am.  Dec.  633. 
Me.  568,  55  All.  516. 
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the  liability  of  the  author  only  where  it  is  a  natural  consequence 
of  the  act  of  sending  it.^ 

§  446.  Aggravatioa— Social  and  pecuniary  position  of  the 
parties. 
Evidence  may  be  given  of  the  defendant's  pecuuiaiy  cir- 
cumstances, and  his  position  and  influence  in  society.  The 
defendant's  wealth  is  an  element  in  his  social  rank  and  influence, 
and  therefore  tends  to  show  the  extent  of  the  injury  from  his 
slanderous  speech."  In  Brown  v.  Barnes  ^  it  was  said  that 
the  jury  should  be  cautioned  against  consideiing  it  except  as 
bearing  on  the  injiuy  likely  to  Sow  from  slanders  uttered  by 
a  man  of  the  defendant's  standing.  The  fact  that  a  com- 
munication reflecting  on  the  pUuntifF's  solvency  was  made 
by  a  banker  has  been  held  to  be  an  dement  in  the  determina- 


■■  McTohants'  Idb.  Co.  v.  Buckner,  98 
Fed.  222,  39  G.  C.  A.  9. 

'  UniUd  Slate»:  Broughton  e.  Mo- 
Grew,  39  Fed.  fl72. 

ConneEHaii:  Barber  v.  Bart>er,  33 
Conn.  336. 

lOiaoia:  Hinti  v.  Crauper,  138  HI. 
158,  27  N.  E.  935. 

Indiana:  Wilson  a.  Shepler,  86  Ind. 
275. 

rowa:  Bailey  ■>.  Bailey,  94  Iowa,  S98, 
63  N.  W.  341. 

Maine:  Stanwood  v.  Whitmere,  63 
Me.  209. 

HaMaehueOi:  Bodwell  f .  Osgood,  3 
Rck.  379,  15  Am.  Dec.  228. 

Midugan:  Loraiiger  r.  Loranger,  115 
Mich.  681,  74  N.  W.  228. 

MinnemAa:  Burch  v.  Bernard,  107 
Minn.  210,  120  N.  W.  33. 

MiMowi:  Taylor  v.  PuUen,  162  Mo. 
,   434,  53  8.  W.  108ft. 

Nea  YoHt:  Lewis  ir.  Chapman,  19 
Baib.  262. 

Ohio:  Mauk  t>.  Bnindage,  68  Oh.  St. 
SO,  67  N.  E.  1S2. 

PetmrylBaaia:  M'Almont  v.  M'Clel- 
land,  14  S.  A  R.  369. 

Vtrirtma:   Hannao   ti.    Cundiff,    82 


Contra,  Alabama:  Ware  v.  Cartledge, 
24  Ala.  622. 

Ddaware:  Monis  n.  Baricer,  4  Harr. 
620;  Nailor  t.  Ponder,  1  Marv.  408,  41 
Atl.  88. 

Florida:  Jones  v.  Greeley,  26  Fla.  629, 
6  So.  448. 

And  see  Pahner  v.  Haskins,  28  Baib. 
90;  Austin  v.  Bacon,  49  Hun,  386. 

In  a  few  states  such  evidence  has 
been  admitted  as  bearing  on  the  ques- 
tion of  exemplary  damages  only. 

Manfiand:  Wilms  o.  White,  36  Md. 
380. 

Miuouri:  Buckley  v.  Knapp,  48  Mo. 
152. 

Ntv)  Hampthire:  Knight  ■>.  Foster,  30 
N.  H.  676. 

North  Carolina:  Adeook  v.  Marsh,  8 
lied.  360. 

Ohio:  Hayner  v.  Cowden,  27  Oh.  St. 
297  (but  see  Alpin  t.  Mortrai,  21  Oh. 
3t.  536,  when  it  is  said  it  shows  the 
plaintiff's  injury). 

la  Taylor  v.  Pullen,  152  Mo.  434,  63 
S.  W.  1086,  one  suing  a  husband  and 
wife  for  slander  by  the  latter  was  al- 
lowed to  prove  the  financial  condition 
of  both  defendants. 

■•39  Mich.  211;  oec.,  Buckstaff  v. 
HickB,  94  Wis.  34,  68  N.  W.  403. 
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tion  of  his  damages.**  Where  a  libel  is  published  in  a  news- 
paper, the  circxilation  of  the  paper,  and  its  character  and  stand- 
ii%  may  be  shown;  but  not  the  wealth  of  the  defendant,  its 
proprietor,  where  no  exemplary  damages  are  to  be  given.'" 
In  Storey  v.  Early  *•  the  court  says: 

"The  extent  of  the  circulation  of  the  newspaper  of  defend- 
ant, and  the  character  and  standing  of  that  newspaper  for 
fairness,  justice,  and  truth,  might  well  be  considered  upon 
that  question.  The  wealth  of  the  publisher  might  be  great, 
and  his  social  standing  high,  and  yet  the  paper  might  be  of 
such  character  as  to  exert  but  little  influence  upon  the  puUic 
mind.  On  the  other  hand,  the  pubhsher  might  be  insolvent, 
and  his  position  in  society  very  low,  and  yet  the  paper  might 
be  very  attractive  and  have  a  very  large  circulation,  and  en- 
joy the  confidence  of  the  public  to  such  a  degree,  for  justice 
and  truth,  that  statements  in  its  columns  might  carry  great 
wei^t." 

In  an  action  for  defamation  against  a  corporation  evidence 
of  its  financial  standing  is  inadmissible.'*  Where  several 
individu^  arfe  joined  as  defendants,  the  financial  standing 
of  some  of  them  may  be  proved." 

Evidence  of  the  defendant's  resources  is  clearly  of  a  nature 
to  tempt  the  jury  iuto  giving  excessive  damans;  and  much 
opposition  has  been  shown  toward  the  doctrine  which  admits 
it.  It  is  urged  with  force  that  the  slander  receives  its  added 
force  not  from  the  defendant's  wealth,  but  from  his  character, 
and  that  the  latter,  not  the  former,  should  be  shown.  In 
P^mer  f.  Haskins  '*  Marvin,  J.,  said: 

"The  question;  so  far  as  principle  is  concerned,  hinges 
upon  the  assumption  that  wealth  influences  the  rank  in  society 
of  its  possessor,  and  that  the  slander  of  a  man  of  rank  and 
influence  is  more  injurious  than  the  slander  of  one  of  less 

"  Lewiao.  Ctupman,  WBaifo.  (N.  Y.)  Midttgan:  Randall  o.  Evening  News 

2S2.  Ainoc.,  97  Mich.  130,  56  N.  W.  361. 

»/IKiMi<».- Storey:. Early, 86 III. 461.  Virginia:    Sun    L.    Aesur.    Co.     d. 

Ndtraska:  BMewtttet  V.  Hoffman,  24  Bailey,  101  Va.  443,  44  8.  E.  692. 

Neb.  222.  "Mauk  v.  Bnmdage,  68  Ohio   8t. 

"  86  lU.  461,  465.  89,  67  N.  E.  162,  62  L.  R.  A.  477. 

"  United  SlaUi;  Western  Union  Tel.  "  28  Barb.  90,  92. 
Co.  V.  Cashman,  132  Fed.  805. 
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influence.  It  may  be  admitted  that  the  ^bmdex  of  a  m^  of 
bi^  character  and  influence  would  be  more  deetruotive  to  the 
character  of  the  party  slandered  than  the  slander  of  (me 
without  character  and  infiuenee.  Hence  the  character  uid 
standing  in  society  of  the  defendant  have  long  been  admitted 
in  evidence  in  this  class  of  cases.  But  I  am  not  satislied  that 
wealth  is  a  necessary  ii^p«dient  to  constitute  character,  stand- 
ing, and  influence  in  society.  It  may  form  an  dement  in  fix- 
ing character  and  influence,  but  not  necessarily.  Why  not 
limit  the  inquiry,  then,  to  the  question,  what  are  the  char- 
acter, standing,  and  influence  of  the  defendant  in  the  society 
^ere  the  d^ider  was  uttered?  "  ** 

Since  it  is  the  influence  of  the  defendant's  wealth  on  the 
minds  of  the  hearers  that  aggravates  the  offense,  rather  than 
the  mere  possession  of  wealth,  it  has  been  held  in  Maine 
that  proof  should  be  made  of  the  general  reputation  of  the 
defendant  for  wealth  in  the  place  where  the  slander  v>as  uttered, 
rather  ttum  the  amount  of  property  he  in  fact  posseesee.^ 
But  perhaps  the  best  aohition  of  the  question  is  that  all  facts 
bearing  on  character,  standing,  and  influence  should  go  to 
the  jury,  subject  to  a  chai^  that  they  must  only  consider 
them  in  this  bearing.  The  poverty  of  the  plaintiff  cannot  be 
Ethown  in  aggravation; "  but  his  social  position  and  standii^ 
may  be  shown,  that  the  jury  may  pmpeiiy  estimate  compensa- 
tion for  injury  to  them.** 

"  Aee.,  Justice  v.  Slt&a,   17  Ind.  Indiana:  Wilaoo  if.  Shepler,  86  Ind. 

588.  278. 

"Stauwood  s.   Whitmore,  63  Me.  UUt»ai:  Clemento  v.  MbJod^,  65 

209.  Mo.  3^. 

"Alabama:  Pool  v.  DeveM,  30  Ala.  Olw>:  AUioBce  R.  P.  Co.  u.  V»Ientine, 

672.  9  Otdo  C.  Ct.  387. 

Coniwdtdd:  Caae  ■>.  Maries,  ao  Conn.  Contra,  New  York:  Bpeacott  v.  Tou- 

m.  sey,  SO  N.  Y.  Super.  Ct.  12. 

loaa:  Perrine  v.  Wint»,  73  la.  645.  In  Gaseely  v.  Humphries,  3S  Ala. 

North  CaroiiTia:  Reeves  b.  Winn,  97  617,  it  was  l^d  down  that  in  slander 

N.  C.  216.  (or  imputing  larceny,  the  fact  that  the 

Contra,  PenToglamia:  M'Almont  v.  plaintiff  was  a  clai^tytnan  cannot  be 

M'Odland,  14  S.  &  R.  3S9  (semUc).  considered  by  the  jury  in  enhancement 

■  Uitittd  State*:  Press  Pub.  Co.  v.  ot  the  damages,  where  there  is  no  aver- 

McDonald,  63  Fed.  238,  11  C.  C.  A.  ment  on  his  part  in  the  pleadioga  to 

156,  26  L.  R.  A.  53.  that  effect,  and  no  claim  or  proof  of 

nUiwit:  Peltier  t>.  Mict,  50  Dl.  fill.  special  damages  on  that  ground. 
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The  fact  of  pUuntifTs  being  a  married  man  and  having 
children  may  be  shown  as  a  circumstance  enhancing  mental 
Buffering,  at  least  in  the  case  of  a  chai^  of  sexual  immorality.'* 

The  intellectual  and  moral  quality  of  the  hearer  of  a  slan- 
der has  been  declared  irrelevant  to  the  determination  of  the 
injury  sustained  through  it.*> 

In  a  few  cases  the  plaintiff  to  enhance  recovery  has  been 
allowed  to  prove  t^e  eKoellence  of  his  reputation,  although 
the  defendant  has  not  attacked  it/'  in  others  his  right  to  do 
so  has  been  denied.** 

§  446.  Other  chtrges  by  the  defendant  than  that  alleged. 

There  is  great  confusion  in  the  authorities  as  to  the  admis- 
sibility and  effect  of  earlier  or  later  expressions  of  the  defama- 
tion sued  upon  or  of  other  defamations.  In  a  nimiber  of 
jurisdictions  even  chaises  of  other  offences  published  at  earher 
or  lat^  dates  are  admitted  to  prove  the  character  of  the 
original  transaction,  and  the  motives  of  the  defendant  and, 
by  so  establishing  express  malice,  to  enhance  damages;  *'  but 
such  wrongs  are  not  to  be  in  themselves  substantive  elements 
of  the  damages  recovered.  In  Louisiana  **  proof  of  distinct 
defamations  se^ns  to  be  confined  to  attacks  upon  the  plain- 
tiff's character  within  the  year  preceding  the  inception  of  the 
suit.    In  most  eases  evidence  of  this  sort  has  taken  the  form 

■•  Caltfontia:  Cabill  v.  Murphy,  M  Pemuybania:  Oiubb  v.  Goell,  34 

Cal.  29,  30  Pac.  196,  28  Am.  St.  Rep.  Pa.  114. 

88.  *•  Untirf  StaU»:  Post  Pub.  Co.  ». 

New  York:  Morey  t.  Moimog  Jour-  Hollam,  59  Fed.  530,  8  C.  C.  A.  201. 

nal  A»oc.,  123  N.  Y.  207, 25  N.  E.  161,  Alabama;  Scott  v.   McEinnish,  15 

20  Am.  St.  Bep.  730,  9  L.  R.  A.  021;  Ala.  662. 

EooB  i>.  Enoa,  13S  N.  Y.  609,  32  N.  E.  Kentueky:  Smith  v.  Lovelace,  1  Duv. 

123;  Weber  v.  Butler,  81  Hun,  244,  30  215. 

N.  Y.  Supp.  713.  Mofm:  Davis  t>.  Stairett,  97  Me.  568, 

•SheffiU  V.  Vao  Deuaen,  15  Gray  SS  Atl.  S16. 

(Mass.),  485,  77  Am.  Dec.  377.  New  HampMre:  Symonda  ■>.  Caitet, 

"  Kentueky:  Williams  v.  Oieenwad^  32  N.  H.  458. 

3  Dana,  432.  Wiaeontin:  Uacket  ■>.  H«ney,   111 

Virgittia:    Adams    i>.    Lawson,    17  Wis.  313,  319,  87  N.  W.  249. 

Gratt.  250,  94  Am.  Dec.  456.  And  see  RusteU  v.  Macquistw,  1 

"CalifamUt:  Davis  a.  Ueant,  116  Campb.  49;  Peanon  v.  Lemutre,  5 

Pac.  530.  Mum.  ic  O,  700. 

ZWnuar*.-   Parke   v.    Blaokiston,    3  "  Kendricfc  b.  Kemp,  6  Mart.  (N.  8.) 

Horr.  373.  AOO. 
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of  antecedent  or  subsequent  expresMons  in  the  same  or  similar 
language  of  the  principal  chai^;  *'  a  few  of  the  cases  have 
denied  to  such  the  testimony  all  bearing  upon  the  matter  of 
damages,  accordingly  giving  to  it  the  effect  merely  of  cumu- 
lative evidence  of  the  malice  which  the  law  itself  implies  in 
the  TTi^lring  of  defamatory  statements.^  In  Howell  v.  Chat^ 
ham  *'  evidence  was  rejected  of  an  attack  upon  the  plaintiff's 
character  after  the  commencement  of  suit;  in  a  New  Jersey 
decision,  the  admissibility  of  any  defamations  themselves 
actionable  was  denied.*'  The  New  York  courts  for  a  while 
showed  a  tendency  to  restrict  evidence  of  this  character  to 
charges  that,  as  barred  by  the  statute  of  limitations  **  or  by 
a  release,"  could  never  be  of  themselves  subjects  of  recovery, 
and  words  spoken  '•  or  written  '*  after  the  inception  of  the 
action  were  of  necessity  excluded;  but  more  recent  decisions 
have  put  the  State  in  accord  with  the  weight  of  authority  on 
the  point.'* 

A  Connecticut  decision  **  admitted  in  evidence  a  charge 
itself  the  subject  of  an  eariier  successful  action  by  the  plain- 


>.  AndenoQ,  '. 


**  Alabama:  Fanner  ( 
AU.78. 

CaUfonaa:  Westerfield  o.  Serippa, 
no  Cal.  607,  61  Pm.  968. 

Coitructieul:  Swift  v.  Dickenuftn,  31 
Caim.28S. 

IlUnoU:  Rangom  v.  McCurley,  140 
m.  026,  31  N.  E.  iig. 

Ittdtana:  Baricer  tr.  Piuer,  160  Ind. 

4,  48  N.  £.  4. 

Maine:  Cooont  v.  Leslie,  85  Me.  257, 
27  Art.  147. 

Maryland:  Oambrill  ».  Sobook^,  93 
Md.  48,  52  AU.  SOD. 

JtfowocAuaeU*;  Markhom  r.  RuaseH, 
12  AlleD,  573,  90  Am.  Dec.  189. 

Midtigan:  LeooArd  n.  Pope,  27  Mich. 
145. 

Nivih  Dakota;  Lauder  c.  Jones,  13 

5.  D.  525,  101  N.  W.  907. 

Oregon.'  Upton  i>.  Hume,  24  Ore.  420, 
33  Pae.  810,  21  L.  R.  A.  493,  41  Am. 
St.  Rep.  863. 

Pevugiatnia:  Siiock  v.  McChesney, 
2  Yeatea,  473. 

65 


Virginia:  Lincoln  r.  ChiiBmaii,  10 
Lra^,  338. 

*  Indtatta:  Meyer  v.  BoUfing,  44 
Ind.  238. 

Iowa:  Hinkle  c  Davenport,  38  Iowa, 
3S5. 

"  Cooke  (Tenn.),  247;  ace.,  Defries  v. 
Davia,  7  C.  4  P.  112. 

«Schenck  v.  Schenck,  20  N.  J.  L. 
208. 

•Inman  o.  Poster,  8  Wend.  602; 
TituB  0.  Smnner,  44  N.  Y.  266. 

»  Glandera  o.  OraS,  25  Hun  (N.  Y.), 
6S3. 

"  Distin  tr.  Rose,  69  N.  Y.  122. 

"EcclM  V,  Radam,  76  Hun,  536,  27 
N.  Y.  Supp.  486. 

*•  EnoB  V.  Enos,  135  N.  Y.  609,  32 
N.  E.  123;  Turton  v.  New  Yorit  Re- 
oorder  Co.,  144  N.  Y.  144,  38  N.  E. 
1009. 

"Swift    f.  Diokcsman,    31    Conn. 
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tiff.  A  Maine  case  "  accepted  words  spoken  on  a  quaUfiedly 
privileged  occaBioo ;  but  words  absolutely  privileged  have  been 
twice  rejected.'*  A  few  cases  have  differentiated  the  proof  of 
other  libellous  publications  than  that  all^^  from  the  proof 
of  eaiiier  or  later  spoken  slanders.  In  Mix  v.  Woodward  " 
the  court  rejected  such  evidence  altogether  in  the  case  of  writ- 
ten defamation;  in  Fisher  v.  Patterson  ^  it  was  admitted  only 
to  explain  the  intent,  in  itself  doubtful,  of  the  principal  publi- 
cation; and  In  Finnerty  v.  Tipper  "  only  where  the  chai^ses  a4- 
duced  in  torms  referred  to  that  alleged. 

§  i47.  Plea  oi  justiflcatiwi. 

It  has  been  held  that  an  unsuccessftd  plea  of  justification  is 
a  good  g|Y)und  for  increasing  the  damages.  But  the  inclination 
of  the  later  oases  is  against  this  idea;  which,  in  truth,  leads  to 
an  effort  to  pumah  what  may  be  a  perfectly  innocent  act.  So, 
in  Indiana,  in  slander  for  perjury,  if  the  defendant  plead  the 
truth  of  the  words  in  justification,  and  fail  to  prove  the  plea, 
the  filing  of  that  plea  is  not  an  ag^av^tion;  and,  on  the  con- 
trary, if,  from  the  evidence,  it  appear  that  the  defendant, 
though  he  cannot  strictly  justify,  had  reason  to  beheve,  from 
the  plaintiff's  conduct,  that  the  charge  was  true,  such  fact  may 
go  to  the  jury  in  mitigation  of  damages.*  And,  in  Tennessee, 
an  invaUd  and  insufficient  plea  of  justification  in  an  action  of 
slander  upon  which  no  judgment  could  have  been  entered,  is 
entitled  to  no  weight  in  aggravation  of  damages  under  the  plea 
of  not  guilty." 

The  decisions  upon  this  point  are,  however,  not  in  harmony. 
In  some  jurisdictions  it  is  held  that  such  a  plea  is  evidence  of 
actual  mahce,  and  a  high  aggravation  of  the  offence.**    So,  in 

"  Davis  V.  Sturett,  97  Me.  568,  58  Blackf.   50;    Byrket   v.    Mooohon,    7 

A"-  516-  Blackf.  83;  Shortly  «.  Miller,  Smith, 

"  MatxickuteUt:  Watson  ».  Moore,  2  395. 

CuBh.   133,  141.  Wat  Virginia:  Sweeney  v.  Baker,  13 

New  York:  McLaughlin  r.  Charlea,  W.  Va.  158,  31  Am.  Rep.  757. 

60  Hun,  239,  14  N.  Y.  Supp.  608.  England:   Cbalmere   v,  ShadceU,    6 

"  12  Conn.  262.  C.  &  P.  475. 

"  14  Ohio,   418;  ace.,  Saunders  v.  •'  Bndea  v.  Walker,  8  Humphieya, 

Baster,  6  Heisk.  (Tenn.)  369.  34. 

»  2  Camp.  72.  "  Alabama:  Pool  v.  Devera,  30  Ala. 

"iTuhana:  Sanders  v.   Johnson,   6  872. 
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Vermont,  it  ia  competettt  for  the  jury,  on  the  question  of  dam- 
agee,  to  take  into  consideration  the  fact  that  the  defendant,  in 
his  pleadings,  has  repeated  and  attempted  to  justify  hie  state- 
menta**  On  the  other  hand,  in  otheF  jurisdictions,  suob  a 
I^,  interposed  in  good  faith,  is  no  ground  for  increasiDg  the 
damages.**  As  just  stated,  we  think  the  last  rule  is  the  true 
one,  and  that  the  ptea  ^ould  not,  as  matter  of  law,  cf^rry  with 
it  any  effect  of  aggravation.  The  necessity  of  such  a  con- 
sequence may  prevent  an  honest  defence.  As  was  said,  in 
Rayner  v.  Kinney,*'  the  motive  with  which  the  justification  is 
pleaded,  should  be  "for  the  consideration  c^  the  jury.  If  they 
fiad  that  it  was  done  with  the  intention  to  injure  the  plaintiff, 
they  may  rightly  consider  it  an  aggravation  of  the  damages ;  but 
where  no  wrongful  intention  is  found,  there  is  no  just  ground  for 
the  punishment  of  the  def^idant."  In  New  York,  the  severer 
rule  fonuerly  obtained,"  although,  before  the  Code  of  Pro- 
cedure, it  had  perhaps  been  modified  by  a  limitation  of  the 
increase  of  the  damages  to  the  extent  of  the  injury  sustained 
by  the  repetition.*'  But  it  would  seem  to  have  been  wholly 
superseded  by  that  act,  which  permits  the  defendant,  in  his 
answer,  to  allege  both  the  truth  of  the  matt^  charged  as  de- 
famatiuy,  and  any  mitigating  circumstaoees,  and  whether  he 


Ctkrado:  Downing  v.  Brown,  3  Ccdo. 

JStvIond;  Simpson  i>.  Robinson,  12 

S7I. 

Q.  B.  511. 

"  Cavanau^  t.  Austin,  42  Vt.  576. 

233. 

-Comteelieut:    Wwd    v.    Dick,    47 

LiRMtona.- W^  0.  brad,  42  La.  Ann. 

Conn.  300. 

Bi5,8So.826. 

IlHnou:  Cummerford  f,  McAvoy,  16 

Maw:  Sawyer  v.  Hopkiui,  22  Me. 

HI.  311;  Sbui  p.  Petrie,  16  Dl.  426; 

2eg. 

ThomM  ..  Dunaway,  30  lU.  373;  Cor- 

Uaq^md:  Coffio  v.  Brows,  »4  Md. 

hley  ■>.  Wilson,  71  ni.  209. 

190,  SO  Atl.  567. 

Indiana:  Umpby  v.  Stout,  I  Ind. 

372. 

Hui.  48;  Oatk  t.  Binney,  2  Pick.  113, 

Nets  Hamjahire:  PaUet  v.  8ai«ent,  30 

121.  N.  H.  496. 

Miuitti^ii:  Do«  o.  Ji^iea,  5  How.  Ohio:  R»yner  o.  Kinney,  14  Oh.  St. 

158.  283,  overruling  the  dictum  coJtlra  in 

Pouw^Runa:  Gormait  v.  Sutton,  32  Dewit  v.  Greenfield,  6  Oh.  225. 

Pi.247.  Canada:  Conidan  v.  Wilkinson,  20 

Soalk  CiBtiina:  Buickhalter  v.  Cow-  Ont.  App.  184. 

ird,  16  S.  C.  435.  "  14  Oh.  St.  283. 

Tameute:  Wibwi  t.  Nations,  6  Yerg.  "  Fero  o.  Ruecoe,  4  N.  Y.  162. 

211.  o  Fulkerson  i>.  George,  3  Abb.  Pr.  75. 
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prove  the  justification  or  not,  to  give  in  evidence  the  mitigat- 
ing circumstances.**  And  it  is  now  held  by  the  New  York 
Court  of  Appeals,  that  where  the  defendant,  in  an  action  of  libel 
or  slander,  pleads  under  this  section,  facts  both  in  justification 
and  mitigation,  the  allegations  in  justification,  though  unproved, 
are  no  loiter  evidence  of  malice  to  be  considered  by  the  jury, 
or  takffli  as  enhancii^  the  plaintiff's  damt^es.**  In  every 
jurisdiction,  however,  the  malicums  filing  of  a  plea  in  justifica- 
tion may  be  considered  in  t^gravation  of  damages,  since  it 
furnishes  a  groimd  for  ex^nplary  damages.^  So,  too,  t^e 
filing  of  a  plea  in  justification  merely  to  uphold  a  newspaper 
policy  of  insisting  upon  the  truth  of  every  statement  appearing 
in  the  defendant's  columns.^'  That  an  objectionable  pleading 
was  withdrawn  was  held  in  Illinois  ''*  not  to  prevent  its  b^i^ 
used  to  enhance  the  plaintiff's  recovery;  but  the  opposite  result 
was  reached  in  California."  In  Lamb  v.  West,^*  where  the  de- 
fendant's attorney  conducted  the  case  with  obvious  malice  to- 
ward the  plauitiff,  the  latter  was  held  entitled  to  punitive  dam- 


§  448.  Mitigation^ 

Since  the  danu^^  for  defamation  are  in  general  non- 
pecimiary,  evidence  may  be  given  in  mitigation  of  compensatoiy 
damages  as  well  as  of  exemplary  damages.  As  in  other  cases, 
however,  nothii^  should  be  received  in  mit^tion  of  compen- 

■  N.  Y.  Co.  Civ.  Proc.,  {  635;  Burfi  New  York:  Mara  p.  Press  Pub,  Co., 

V.  ProsBCT,  11  N.  Y.  347.  134  N.  Y.  661,  31  N.  E.  918. 

"Klinck  c.  Colby,  46  N.  Y.  127;  Oregon:  Shutle  v.  Hutchinson,  3  Ore. 

Decker  v.  Gayhrd,  35  Hun,  684,    The  337. 

remarks,  therefore,  of  Mr.  Justice  K.  Rhode  lAmd:  TiJlinghast  v.  McLeod, 

D.  Smith,  to  the  contraiy,  in  delivei^  17  R.  I.  208,  21  AU.  345. 

ing  the  opinion  ot  the  Supreme  Court  Utah:  Lowe  v.  Herald  Co.,  6  Utah, 

of  New  York,  in  Bennett  n.  Matthews,  17S. 

04  Barb.  410,  are  at  vaiiance  with  the  "  Kansas  CSty  Star  Co.  ■>.  Carlisle 

settled  law.  108  Fed.  344,  47  C.  C.  A.  384,  393. 

»  CaliSomia:  Knk  v.  Catanidi,  61  "  Beasley  v.  Me«s,  16  111.  139. 

Col.  420;  Dauphiny  ».  Buhne,  163  Cal.  "  Morris  v.  Lachman,  68  Cal.  109,  8 

767,  90  Pac.  880;  Davis  ir.  Hearst,  116  Pao.  799. 

Pac.  630,  and  caaes  dted.  '•  15  N.  S.  W.  L.  R«p.  120;  aoe., 

IlUnoU:  Spencer  v.  McMaaters,  16  Stnithers  v.  Peacock,  11  Phila.  (Pa.) 


111.  405. 

MUmncri:    Browning  t.  Powers, 
S.  W.  943,  946. 
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satoiy  damages  unless  it  tends  to  show  what  those  dam&ges 
actually  were.  When  actual  damages  are  once  ascertained 
they  cannot  be  mitigated;  though  they  are  to  be  determined 
in  view  of  all  mitigating  circumstances.^''  The  case  of  exem- 
plary damages  is  of  course  different;  and  there  any  circum- 
stance which  has  a  bearing  on  the  defendant's  malice  may  be 
shown. 

Thus  where  compensatory  damages  only  are  to  be  given, 
defendant  cannot,  to  mit^te  damages,  show  that  he  is  poor." 
Nor  may  he  show  that  the  plaintiff  has  already  brought  suit 
for  libel  f^ainst  another  defendant  who  published  an  identical 
statement."  Nor  should  the  good  faith  of  the  defendant  be 
Bhown  to  affect  compensatory  damages,^  though  on  this  point 
the  authorities  are  in  conflict."  But  this  conflict  may  be  in 
great  part  explained  by  the  fact  that  exemplary  damages  were 
recoverable  (though  this  fact  is  not  alwa>^  brought  out),  and 
such  evidence  is  clearly  admissible  in  mitigation  of  exemplary 
damages.  So,  where  it  appears  that  the  defendant  was  drunk 
when  he  uttered  the  words,  this  may  go  in  mitigation  of  dam- 
ages as  tending  to  rebut  maUce.*"  But  where  it  is  proved  that 
he  repeated  the  charge  both  when  drunk  and  sober,  on  pubUc 
and  private  occasions,  his  being  drunk  at  the  particular  time 
alleged  is  no  reason  for  abatii^  the  damages."*  The  insanity 
of  the  defendant  may  be  shown."  It  has  apparently  been  al- 
lowed as  a  complete  defence,"  but  that  Is  not  to  be  approved 
in  a  civil  suit. 

{  U8a.  Disproof  of  actual  malice. 

J  may  be  mitigated  by  disproof  of  actual  malice.'* 


"  Eelln  V.  Amwic&D  B.  P.  Co.,  140  t*  See  the  caaea  cited  in  the  following 

Kpp-  Div.  311,  125  N.  Y.  Supp.  212.  aectiona. 

"  Barter  r.Wlutd>i>ead,  38  Pa.  Super.  "  Indiana:  GtieB  v.  Meredith,  7  Ind. 

Ct.  10.  440. 

"  Vmled  State*:   Printing  Assoc,   d.  England:  Wakelin  o.  Morrie,  2  F.  A 

Smith,  5S  Fed.  240,  6  C.  C.  A.  01.  F.  26. 

New  York:  Pahner  b.  Matthews,  162  *>  HoweU  e.  HoweU,  10  Ired.  (N.  C.) 

N.  Y.  100, 56  N.  B.  501 ;  Pahner  v.  New  84. 

Y<ri:NewsPub.CD.,31App.Div.210,  "Brown   v.    Brooks,    3    Ind.    S18; 

S2  K.  Y.  Supp.  530.  Yeates  c.  B«ed,  4  Blackf.  463. 

"Schattlerr.  DaUy  Hwald  Co.,  162  "BiTant    o.    Jackson,    6    Humph. 

Mich.  115, 127  N.  W.  42, 17  Det.  L.  N.  (Tenn.)  199. 

tSl.  ■*  Unitad  SUUta;  Elifoer  v.  Dun,   12 
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The  damages  bo  mitigated  are  regularly,  and  in  some  juriadiio- 
tions  solely,^'  punitive;  but  there  are  cases  holding  the  defend- 
ant's attitude  of  mind  relevant  upon  the  plaintiff's  mental  suf- 
ferii^  and,  accordingly,  upon  hia  actual  damageB."  In  an 
action  for  libel,  it  is  proper  to  admit  evidence  of  what  was  said 
by  the  defendant  in  directing  the  printing,  in  order  to  disprove 
actual  malice  in  the  pubhcation,  and  to  influence  tiie  ques- 
tion of  damages.  The  tenus  and  conditicms  on  which  Uie  de- 
fendant requested  the  ffintiDg  and  publication  to  be  done,  and 
on  which  the  witness  agreed  to  do  it,  are  admissible  in  evidence 
as  pertinent  and  material  in  respect  to  the  tnoHm*  of  the  de- 
fendant in  procuring  the  publication  complained  of." 

§  448b.  Imperfect  priyiloge. 

That  the  charges  were  made  in  good  faith  to  a  person  inter- 
ested m  receiving  the  information  may  be  shown  in  mitiga- 


Fed.  526,  4  MoCnry,  160;  Palmer  t. 
Mfthin,  120  Fed.  737,  57  C.  C.  A.  41. 

Arkanttu:  Patton  v.  Cruoe,  72  Ark. 
421,  81  S.  W.  3S0,  65  L.  R.  A.  037,  106 
Am.  St.  Rep.  46. 

California:  lick  p.  Owen,  47  Cal. 
252. 

DelavxiTe:  Donahoe  v.  Star  Pub.  Co., 
4  Pemiew.  166,  55  Atl.  337;  Todd  e. 
Every  Evening  Printing  Co.,  9  Pwmew. 
233,  66  Atl.  97. 

loiva:  Fountain  v.  Weat,  23  Iowa,  9, 
92  Am.  Dec.  405. 

Louisiana:  Germann  v.  Creedoni,  105 
La.  496,  29  So.  OeS;  Levert  t>.  Daily 
States  Pub.  Co.,  123  La.  594,  49  So. 
206. 

Michigan:  Davii  v.  ManliMUNi,  103 
Mich.  315,  61  N.  W.  604. 

Miiaittota:  Quinn  t>.  Soott,  22  Minn, 
456. 

MiuouTi:  Jones  ».  Murray,  187  Mo. 
25,  66S.  W.  981. 

Nevada:  Thompson  p.  Powning,  15 
Nev.  195. 

New  York:  Hawk  a.  American  News 
Co,,  33  N.  Y.  Supp.  848,  24  N.  Y. 
Civ.  Proc.  255;  Collis  ».  Ptebb.  Pub. 
Co.,  68  App.  Div.  38,  74  N.  Y.  Supp. 
78. 


OAto:  Hemi  u.  Horn,  56  Obio  St.  442, 
448,  47  N.  E.  24$. 

Penruj/lvania:  Updegrove  c.  Zimm^ 
man,  13  Pa.  619. 

Witeotuin:  Adamaon  p.  Raymv,  M 
Wis.  243,  68  N.  W.  1000. 

"  United  Slates:  Timea  Pub.  Co.  p. 
Cariiaie,  94  Fed.  762,  36  C.  C.  A.  475; 
Kansas  aty  SUr  Co.  t>.  Carliale,  108 
Fed.  344, 47  C.  C.  A.  397;  Post  Pub.  Cto. 
V.  Butler,  137  Fed.  723,  71  C.  C.  A.  309. 

Arkansas:  Murray  v.  Galbraith,  95 
Ark.  199,  128  8.  W.  1047. 

KerUudey:  NicholsoD  v.  Bust,  21  Ky. 
L.  R.  64ft,  52  S.  W.  984. 

Ntw  Jersej/:  Knowlden  v.  Guafdian 
Printing,  etc.,  Co..  89  N.  J.  L.  670,  55 
Atl.  287;  Neafie  v.  Hoboken  P.  &  P. 
Co.,  75  N.  J.  L.  564,  68  Atl.  146. 

^«tD  York:  Kobin«on  v.  Evening  Post 
Pub,  Co.,  39  App.  Div.  525,  67  N.  Y. 
Supp.  363. 

Wiseonsin:  Pellardis  v.  Jounia)  Ptint- 
iog  Co,,  99  Wis.  156,  74  N.  W.  90. 

"  Massaekuseiis:  MaiUiam  e.  RuB- 
seU,  12  Allen,  573,  90  Am.  Dec.  166. 

Michigan:  Detroit  Daily  Poat  Co.  v. 
McArthur,  16  Mich.  447;  ScrimM  ». 
Beilly,  38  Mich.  10. 

"  Taylor  v.  Church,  8  N.  Y.  452. 
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tion,  thoai^  liie  circumstaiices  vere  not  such  as  to  make  the 
commnmcation  privileged  in  the  technical  senae.  Thus,  the 
fact  that  charges  against  an  officer  of  state  or  candidate  for 
office  were  made  from  a  gehuine  desire  to  enlighten  the  pubUc 
win  be  received  in  mitigation  (rf  dam^es."  A  defendant  haa 
been  aBowed  to  pWve  that  the  diaj^  of  unchastity  was  made 
to  a  young  man  who  sewned  to  be  courting  the  plaintiff." 
Ihe  circumstance  that  a  reflection  on  the  plaintiff's  e<Hiunrat!iat 
cre(iit  was  telegraphed  in  confidence  by  a  company  engf^ed  in 
supplying  information  on  the  topic  goes  in  mitigation.*"  One 
whose  defamation  was  uttered  in  order  to  give  warning  against 
an  undesirable  nra^bor  is  entitled  to  srane  leniency  fitHn  the 
jury; "  and  in  assesmng  damages  the  fact  that  tiie  defendant 
did  not  seek  the  interview  may  twop«"ly  be  conadered.*' 

S  I46c.  B^ri  in  ttiitb  of  charge. 

Matters  which  induced  a  behef  of  the  truth  of  the  charge  in 
the  defendant  may  be  shown  to  disprove  malice;  •*  for  example, 
that  the  plaintiff  was  seen  in  a  suspicious  situation,'*  or  that 
his  conduct  was  equivocal."  Where  the  defendant  accused  the 
piaintiff  of  unchastity,  evidence  is  admissible  of  an  increase  in 
the  plmntiff's  size  resembling  pregnancy,  which  in  fact  was  from 
another  cause.**   In  an  action  for  a  Ubel  the  Receipt  by  the  de- 

*  IKiwu:  Reaiick  v.  WDoCo,  81  lU.  Kenlveky:  Evening  Poet  Co.  t>.  Rhea, 

77.  31  S.  W.  273,  28  Ky.  L.  Rep.  375. 

Uanfiand:  Negley  e.  Fatrow,  ffi>  Md.  Penn«v&ama;  Petrie  v.  Roae,  S  Watta 

158,  45  Am.  Rep.  715.  &  S.  304. 

MicMfan:  Bailey  v.  Kalamaioo  Pub.  Sickra  c.  Small,  87  Me.  493,  33  Atl. 

Co.,  40  Mich.  251 ;  Bronsou  v.  Bruce,  SB  9,  47  Am.  St.  Rep.  344,  con/ro,  is  peN 

Uich.  467,  26  N.  W.  671,  60  Am.  Rep.  hapa  best  to  be  explvned  on  the  theory 

307.  that  punitive  damages  weie  on  prin- 

'  Blocker  t>.  Seboff,  83  towa,  265,  ciples  apart  rrom  this  topic  disallowed. 

48  N.  W.  1079.  "  Haywood  v.  Foeter,  IB  Ohio,  88. 

"  J^raa  n.  McKillop,  2  Hun,  351.  '>*  New  York:  Spooner  v.  Keeler,  51 

"B^garly  v.  Craft,  31  Ga.  3*,  76  N.  Y.  627. 

Am.  Dec.  687.  Ohio:  Wilson  v.  Apple,  3  Ohio,  270; 

"  Davia  g.  Sladden,  17  Ore.  2£0,  21  Reynolds  v.  Tucker,  6  Oh.  St.  516. 

P«.  140.  Penn»i/lvania;  Mineainger  v.  Kbit,  9 

"/Otnoff:   Moore  v.   Mauk,   3  III.  Pa.  312. 

%.  114.  Shepard  v.   Merrill,   13  JohM.  475, 

Kaa«u.'  Miles  v.  Haniagton,  8  Kan.  reached  an  opposite  result  partly,  it 

4S>.  would  seem,  on  a  point  of  pleading. 
"  Doe  ».  Roe,  32  Hun,  628. 
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fendant  of  foiled  letters  containing  statements  upon  which 
the  charge  was  founded  may  be  shown  in  mitigation; "  and  so, 
too,  evidence  has  been  admitted  that  the  charge  was  founded 
on  information  obtained  from  the  journal  of  Congress "  or 
from  the  police  "  or  from  newspapers.""  And  generally  if  the 
defendant  can  establish  his  bona  fide  beUef  in  the  truth  of  the 
chai^  this  may  be  shown  in  mit^tion;  ""  though  in  some 
jurisdictions  it  cannot  be  shown  in  mitigation  of  actual  dam- 
ages, but  only  of  exemplary  damages."* 


§  4AM.  Repetition  of  earlier  charge  made  by  another. 

In  actions  of  dander  and  libel,  it  has  been  much  disciissed 
how  far  the  fact  of  the  slander  or  libel  complained  of  being  a 
mere  repetition  or  repubUcation  can  be  set  up,  dther  in  justi- 
fication or  mitigation."**  In  some  early  actions  of  slander 
proof  that  the  words  were  first  spoken  by  another  person, 
whom  the  defendant  in  his  statement  named  as  author,  barred 
the  plainti£f's  action;  ^°*  and  though  this  is  not  now  law,  later 
decisions  almost  uniformly  admit  such  evidence  in  mit^tion 
of  damages,  alike  in  actions  of  Ubel  and  of  slander.'"'    And  it 

u>  Bennett  n.  Bennett,  6  C.  A  P.  SS8, 


"  lUifioit:  Storey  e.  Early,  86  III. 
461. 

Keniuckjf:  FoeterMilbum  Co.  p. 
Chinn,  137  Ky.  834,  120  S.  W.  364. 

■*  Ronuiyne  v.  Duane,  3  Wash.  C.  C. 
246,  Fed.  Cm.  No.  12,028. 

"Evening  Post  Co.  v.  Hunter,  18 
Ky.  L.  Rep.  726,  38  S.  W.  487. 

™  Untied  State*:  Printing  Assoc,  v. 
Smith,  55  Fed.  240,  5  C.  C.  A.  91. 

Midtivan:  H^  v.  Reid,  85  Mich. 
296,  48  N.  W.  507. 

Miimetola:  Hewitt  v.  Pioneer-Prem 
Co.,  23  Minn.  178,  23  Am.  Rep.  680. 

New  York:  Gray  v.  Brooklyn  Union 
Pub.  Co.,  35  App.  Div.  286,  52  N.  Y. 
Supp.  35. 

'°'  Republican  Pub.  Co.  v.  Mosman, 
13  Colo.  409,  24  Pac.  1055;  Rocky 
Mountain  N.  P.  Co.  v.  Pridbom,  46 
Colo.  440,  104  Pac.  956,  24  L.  R.  A. 
(N.  S.)  891. 

'"Gairison  v.  Robmaon  {N.  J.  L.), 
79  All.  278. 


>"  Maine:  Haynee  n.  Ldand,  29  Mb. 
233. 

Pmntffloania:  Binns  v.  MoCoride,  2 
Browne,  79;  Henh  p.  Ringwalt,  3 
Yeatee,  508,  2  Am.  Dec.  392. 

South  Carolina:  Millet  v.  Kerr,  2 
MoCotd,  285,  13  Am.  Deo.  722. 

Tenneieee:  LaHdns  c.  Tarter,  3 
Sneed,  681. 

Bnpland."  Davis  ii.  Lewis,  7  T.  R.  17, 

'"  Indiana:  Kelley  d.  Dillon,  5  Ind. 
426. 

Iowa:  Beardsley  v.  Bridgman,  17 
Iowa,  290. 

Kentucky:  WiUiams  b.  Greenwade, 
3  Dana,  432. 

Mitsouri:  Baldwin  «.  Boulware,  79 
Mo.  App.  5. 

Pennsybxmia:  FoUett  v.  Jewett,  1 
Am.  L.  Reg.  600,  11  N.  Y.  Lt^.  Oba. 
193;  Stepp  v.  Croft,  18  Pa.  Super,  a. 
101;  Kennedy  v.  Gregory,  1  Bin.  85. 
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is  DOW  well  established  that  a  defendant,  in  order  to  show  the 
absence  of  bad  motive  for  the  publication,  may  prove  that  his 
charge  was  repeated  from  some  reliable  source,  whether  or  not 
the  authority  was  named.'*"  Some  cases  have  declared  ihe 
existence  of  conmion  rumor  of  the  truth  of  the  charge  relevant, 
upon  the  question  of  malice,  but  other  cas^  have  denied  its 
adniissdbility. "" 

In  order  to  afford  evidence  of  the  defendant's  motives  the 
defamation  of  others  must  have  been  known  to  him;  ">^  and 
even  where  the  authority  for  the  chai^  is  mentioned,  further 
facts,  such  as  lack  of  belief  in  its  truth,  may  show  actual 
malice.!"  In  Hayes  v.  Tibbits  ""  the  fact  that  a  libel  was  pub- 
lished at  the  request  and  on  the  information  of  a  third  person 
was  held  not  to  be  a  mit^ting  circumstance. 

S44S.  Provocatiim. 

In  Louisiana  verdicts  for  the  defendant  have  been  allowed  to 
stand  where  the  facts  showed  a  war  of  slanderous  words  be- 
tween the  parties."*    In  other  jurisdictions  it  is  agreed  that 


Rhode  lOand:  Rioe  t>.  CotUel,  6  R.  I. 
340. 

SoaA  Carolina:  Eaaterwood  p.  Quin, 
2  Bnv.  64,  3  Am.  Dec.  700. 

"  UnOed  StaUt:  McDonald  v.  Wood- 
ruff, 16  Fed.  Cm.  No.  8,770,  2  DiU. 
244. 


Amott  V.  Standard 
Assoc..  57  Conn.  86,  17  Atl.  361,  3  L. 
R.  A.  W  (aoe  Treat  v.  Browning,  4 
Coim.  408,  10  Am.  Dec.  156). 

loua:  Morse  p.  "nmea  Rffiublican 
Printing  Co.,  124  Iowa,  707, 100  N.  W. 
887. 

Kmlueky:  Evans  b.  Smith,  5  T.  B. 
Mon.  363,  17  Am.  Dec.  74. 

Uittouri:  Hawkina  v.  Olobe  Print- 
ing Co.,  10  Mo.  App.  174. 

OriEirim.-  Upton  ■>.  Hume,  24  Ore. 
420,  33  Pac  810,  21  L.  R.  A.  493,  41 
Am.  St.  Rep.  863. 

Ptantylamia;  RegenapeTger  n.  Kie- 
[«r.  4  Pa.  Cas.  641,  7  Atl.  724;  Morris 
t.  Diiane,  1  Bin.  90. 

Shade  Idand:  Folwell  V.  ProTtdence 
Journal  Co.,  19  R.  I.  551,  37  Atl.  6. 


Soulh  CaroUna:  Gallowi^  v.  Court- 
ney, 10  Rich.  414. 

Bnjfcmd.-  Creevy  v.  Cur,  7  C.  A  P. 
64. 

Ctmira,  Miatowri:  Moberiy  v.  Pres- 
ton, 8  Mo.  462. 

Penntybxtnia:  Good  f.  Grit  Pub. 
Co.,  36  Pa.  8i^«er.  Ct.  238. 

"Poet,  (461. 

™Miehxg(m:  Wolff  t>.  Smith,  112 
Mich.  369,  70  N.  W.  1010. 

Afinnesofa:  Larrabee  s.  Minnesota 
Tribune  Co.,  36  Minn.  141,  39  N.  W. 
462. 

Neie  York:  Hatfield  e.  Lasher,  81  N. 
Y.  246;  Palmer  v.  Matthews,  162  N. 
Y.  100,  56  N.  E.  601;  Witcher  v.  Jones, 
17  N.  Y.  8upp.  491;  Carpenter  v.  N. 
Y.  Evening  Journal  Pub.  Co.,  96  App. 
Div.  376,  89  N.  Y.  Supp.  263. 

'<*  Jones  B.  Chapman,  6  Blackf. 
(Ind.)  88. 

•"2  Abb.  Pr.  (N.  Y.),  N.  S.  97. 

"'  Fulda  V.  Caldwell,  9  La.  Ann.  358; 
Goldberg  V.  Dobbertinc,  4fi  La.  Ann. 
1303, 1308, 16  Bo.  192, 28  L .  R.  A.  721. 
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the  defenduit  in  actions  o(  slatider  may  diow  m  mitigation  the 
plaintiff's  speaking  or  writing  of  irritating  words  or  other  [no- 
vocation.  "*  The  defendant's  {uusraon  not  founded  on  the  plain- 
tiff's acta  or  words  will  not  reduce  dwnages.'"  There  muBt,  ac- 
cordingly, be  some  connection  between  ihe  provocation  and  the 
defunation."*  In  some  cases  it  has  been  said  that  the  test  in 
slander  is  the  same  as  in  assault  and  that  the  pMntiifs  wrong- 
doing is  inadmisfflUe  if  so  remote  fnm  the  defendant's  as  to 
afford  an  opportunity  for  hot  Mood  to  cool."*  In  other  de-' 
cisions,  both  in  libel  and  slander,  evidence  of  the  plamtiff's 
charges  has  been  declared  inadmissible  unless  a  part  of  the 
controversy  or  transaction  which  included  the  defendant's  pub- 
lioaticai."*   Testimony  will  not  be  reoedved  to  show  the  pliun- 


"<  AbOMtna;  Moore  c  CUy,  24  Ala. 
235,  60  Am.  Dec.  461. 

AHiantaa:  Valtoa  t.  Cmce,  72  Arii. 
421,  81  8.  W.  380,  106  Am.  St.  Rep. 
46,  66  L.  R.  A.  937. 

Oeorgia:  Pugh  v.  McCarty,  40  G&. 
444. 

lOi/ruriM:  Freanan  v.  llndey,  60  III. 
497;  Thomaa  v.  Fischer,  71  HI.  576. 

Indiana:  Brown  n.  Brookfl,  3  Ind. 
618;  Moualer  e.  Harding,  33  Ind.  176. 

loun:  M^Xntook  v.  Crick,  4  Iowa, 
<53;  EmeiBon  o.  Miller,  US  lows,  315, 
88  N.  W.  803. 

Kmlveky:  Craig  v.  Catlet,  6  Dana, 
323;  Duncan  u.  Brown,  16  B.  Mon. 
186. 

Marylavd:  Botelor  v.  Bell,  1  Md.  173; 
Bhodcey  v.  McOauley,  101  Md.  461, 
61  At).  683;  Davie  v,  Gnffith,  4  Gill  <fc 
J.  342. 

Michigan:  Ritchie  v.  Steaiua,  73 
Mich.  663,  41  N.  W.  687;  Newman  v. 
8t«n,  76  Mich.  402,  42  N.  W.  956,  13 
Am.  St.  Rep.  447. 

Miruieaota:  Warner  ».  Ltxdceiby,  31 
Minn.  421. 

Mitnamppi:  Powen  o.  Pieagraveo, 
38  Min.  227. 

Mimovri:  hnel  v.  Israel,  109  Mo. 
App.  366,  84  a.  W.  463. 

New  York:  Xavier  n.  Oliver,  80  App. 
Div.  203,  80  N.  Y.  Supp.  225;  Else  «. 


Ferris,  Auth-  N.  P.  36;  Maynard  o. 
Beaidaley,  7  Wend.  560. 

Ongon:  Shartte  v.  Hutchinaon,  3 
Ore.  337. 

Tumettee:  HawB  v.  StADfud,  1  Temi. 
Cae.  80. 

Wiacontin:  Rogers  d.  Henry,  32  Wia. 
327;  MMBuere  :>.  Dick»is,  70  Wis.  S3; 
Candiian  v.  Miller,  98  Wia.  164,  73  N. 
W.  1004. 

England:  Watte  v.  Fnaa,  7  C.  4  P. 
360. 

Canada:  Downey  e.  Stirton,  1  Ont. 
186;  Stulon  t>.  Gummer,  31  Ont.  327. 

"'  /fltftOTB.-  Flan  p-  Robots,  67  111. 
485;  Miller  v.  Johnson,  70  lU.  58. 

Lmdtiana:  Bonnin  v.  Elliott,  19  La. 
Ann.  322. 

Maryland:  Shockey  v.  McCkaley, 
101  Md.  461,  61  Atl.  683. 

New  York:  Gould  n.  Weed,  12  Weod. 
12. 

>"  Battell  t>.  Wallace,  30  Fed.  219. 

"*  MoMochiaeat:  Sfaeffill  o.  Tan 
Deuaen,  15  Gray,  486,  77  Am.  Dec. 
377;  Child  o.  Homw,  13  Kck.  603. 

Mifmetota:  Quinby  v.  Minn.  Tribune 
Co.,  38  Minn.  528,  38  N.  W.  623, 
8  Am.  St.  R«p.  693. 

"•  Indiana:  Swann  e.  Raiy,  3  Wferftf, 
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tiff's  habit  of  defaming  the  defendant;  >"  nor  to  prove  genial 
hofltile  relations  between  the  parties,'"  even  though  the  neigh- 
boAood  knew  of  them."*  And  the  publication  of  a  slander  by 
way  of  deliberate  reprisal  has  been  regarded  as  evidence  of 
malice  in  fact.'" 

It  was  held  in  North  Carolina  that  mental  distress  of  the  de- 
fendant at  the  time  he  uttered  the  slander,  caused  by  bis  be- 
lief in  the  truth  of  it,  was  admissible  in  mitigation.'"  But  the 
defendant  cannot  prove  in  mitigation  of  dam^es,  irritatii^ 
l&Qguage  addressed  to  him  by  the  father  of  the  plaintiff  imme- 
diately previous  to  the  uttering  of  the  slanderous  words  to  an- 
other person.'" 

S  460.  Disproof  of  damage. 

Another  class  of  facts  is  received  in  mitigation  as  proving  that 
the  amount  of  damage  caused  to  the  plaintiff  by  the  defama- 
tion was  less  than  would  at  first  seem  to  be  the  case.'^^  Since 
the  principal  element  of  damage  is  injury  to  the  plaintiff's  char- 
acter, it  is  pertinent  to  show  that  this  character  was  not  at  all  or 
very  little  injured  in  the  minds  of  the  hearers.  This  may  be 
done  in  one  of  two  ways :  by  showii^  that  the  words  were  not 
believed,  or  by  showing  that  the  plaintiff's  character  was  so 
bad  aa  not  to  be  injured.  The  latter  method  is  not  encouraged 
by  the  courts,  because  in  adopting  it  the  defendant  is  obliged 
to  defame  himself.  Thus  in  Massacht^etts  it  was  held  that 
the  defendant  could  not  show  that  he  was  in  the  habit  of  taUdi^ 

Pamtybartia:  Steev«x  b.  Beehler,  1  In  Craig  v.  Catlet,  S  Dana,  323,  it 

Mila,  146.  was  pointed  out  that  if  evidence  of 

Vir^uHo;    Bouriand    v.    ESdaon,    8  enmity  between  the  parties  were  ad- 

Gntt.  27.  miaaible,  its  normal  effect  would  aeem 

Enffand:  May  t>.  Brown,  3  B.  &  C.  to  be  to  prove  rather  than  to  disprove 

113;  Taipley  p.  Blabey,  2  Bing.  N.  C.  expresa  mahce. 

437.  lu  Swann  v.  Rary,  3  Blackf.  (Ind.) 

"' itidti^an:  Porter  i>.  Henderson,  298. 

II  Mich.  20,  S2  Am.  Dec.  SQ.  >*<  Gr^  v.  Ebroth,  10  Ind.  App.  587. 

^Vdrth  Carolina:  Goodbread  v.  Led-  "^  McDougold  o.  Coward,  95  N.  C. 

better,  1  Dev.  *  Bat.  L.  12.  368. 

Eii|[land.-  Wakley  p.  Johnson,  R.  A  ■"  Underbill  e.  Taylor,  2  Barb.  (N. 

M.  422, 27  Rev.  Rep.  767,  21  E.  C.  L.  Y.)  348. 

737.  "'  Moqian  v.  Lexington  Herald  Co., 

'■Andrews  v.  Bartholomew,  2  Met.  138  Ky.  637,  128  S.  W.  1064. 
(Ubm.)  S09. 
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too  much  about  persons  and  things,  so  that  what  he  said  was 
not  regarded  in  the  community  as  worthy  of  notice."*  Yet 
the  evidence  woiild  bear  directly  on  the  d^ree  of  the  plaintiff's 
injury.  The  defmdant  may  prove,  in  mitigation  oi  damages,  a 
declaration  of  the  plaintiff  that  he  was  not  injured  by  the  words 
complained  of.  But  evidence  that  the  witnesses  who  heard  tJie 
words  uttered  did  not  beheve  them,  is  not  admissible."'  The 
fact  that  a  libel  will  not  be  believed  has  been  held  in  Massa- 
chusetts,'" where  exemplary  damages  are  not  allowed,  not  to 
deprive  the  plaintiff  of  bis  right  to  substantial  damages. 


§  461.  Bad  character  and  reputation  of  plaintiS. 

The  genera]  bad  character  and  reputation  of  the  plaintiff 
at  the  time  of  the  alleged  slander  is  admissible  in  mitigation 
of  damages,  not  merely  with  a  view  to  disprove  malice,  but 
upon  the  broader  ground  that  a  person  of  already  di£paraged 
reputation  is  not  entitled  to  the  same  measure  of  damages 
as  one  wi^  an  unblemished  fame.  The  evidence  is  admitted 
to  show  the  value  of  what  is  allied  to  be  injured,  uid  is,  there- 
fore, not  to  be  restricted  to  the  particular  traits  of  character 
involved  in  the  slanderous  words.  ^"    So  a  charge  to  the  jury 


"•Howe  tr.  Perry,  15  Pick.  506; 
HaatiiigB  v.  atetwoD,  130  Man.  76. 

Ace.  young  o.  Slemona,  Wright 
(Ohio),  124. 

■>*  RichardMm  o.  Barker,  7  Ind.  567. 

■■*  Biahop  V.  Journal  Ncmpaper  Co., 
168  Maee.  327,  47  N.  E.  119. 

1"  Uniiad  States:  Whitney  ».  Jaoee- 
Tille  Q&Mtte,  5  Biea.  330;  Wrislit  v. 
Bchroeder,  2  Curt.  648. 

Alabama:  Commons  «.  Walters,  1 
Port.  323. 

Califamia:  Edwards  o.  San  Joae 
Printing  Anoc.,  99  Cal.  431,  34  Pac. 
128,  37  Am.  St.  Rep.  70. 

Iruiiana:  MoCabe  v.  I^ter,  6 
Blackf.  40fi. 

Iovm:  Fletcher  v.  Burrougha,  10  la. 
557;  BannerB  v.  McClelland,  74  la.  318. 

Kanaaa:  Haog  v.  Cooley,  33  Kan. 
387,  6  Pac.  585. 

Maine:  Sickra  v.  Small,  87  Me.  493, 
33  All.  9,  47  Am.  St.  Rep.  344. 


MoMoehuaetU:  Lamed  v.  Buffintcm, 
3  Moss.  646. 

Michyian:  Proctor  ».  Hou^tallng, 
37  Mich.  41;  Randall  «.  Evening  News 
Aaeoc.,  97  Mich.  136,  66  N.  W. 
361;  Fowlor  v.  Fowler,  113  Mi<*.  675, 
71  N.  W.  10S4;  Georgia  v.  Bond,  114 
Mioii.  196,  72  N.  W.  232. 

Minneaola:  Warner  v.  Lotkuby,  31 
Minn.  421. 

New  York:  Calkins  t.  CoHhud,  10 
N.  Y.  778;  Wueoacfa  v.  Morning 
Journal  Amoc.,  i  App.  Div.  110,  38 
N.  Y.  Supp.  665;  Dinkclspiel  o.  New 
York  Evening  Journal  Pub.  Co.,  42 
Misc.  74,  85  N.  Y.  Supp.  570;  Paddock 
p.  Satiebuiy,  2  Cow.  811;  Hamer  v. 
McFarlin,  4  Denio,  509;  Stilea  v. 
Comstook,  9  How.  Pr.  48;  King  «. 
Root,  4  Wend.  113,  21  Am.  Dec. 
102. 
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that  if  the  plaintiff  by  her  (twn  dissolute  conduct  had  so  de- 
stroyed her  character  as  to  receive  no  injury  from  the  words 
ibey  should  give  nmwiTni.]  damages  is  good.'"  But  bad  char- 
acter of  the  idaintiff  after  he  is  d^amed  by  the  d^endant 
wiU  <tf  course  not  be  admissible  in  mitigation.'"  Hie  bad 
(diaracter  of  the  plaintiff  in  the  particular  trait  involved  in 
the  defamation  may  be  diown.^" 


WUtadd,  3  Uftyw.  202;  Sows  v. 
Sovna,  87  N.  C.  303. 

OAw.'  Dewit  >.  Qranifield,  B  Qh.  225; 
¥kber  r.  PkttcnDn,  14  Ob.  418;  Onval 
V.  Dsnr,  33  Oh.  St.  (KM. 

Awuvivoma.-  Gonroe  v.  Conne,  47 
Pl  IfiS;  Moyw  v.  Moyer,  49  P&.  210 
(ovemliiig  Btcinniaii  r.  McWiUivosj 
S  H.  171^  on  tiu*  point);  Drown  v. 
ADen,  SI  P)t.  303;  fltmenld  tr.  Stewart, 
33  Pa.  aiS;  Homy  ■.  Norwood,  4  Watt^ 
347. 

Siode  tdand:  Potw^  o.  Prorideaoe 
Jonmal  Co.,  1»  R.  I.  Ul,  37  Atl.  «. 

Soidk  Corahwa;  Bawrer  p.  Eifert,  2 
N.ftHcC.  Sll. 

ViMaMMi:  B.  •.  I.,  33  Wia.  373; 
MaiweU  ■.  Kmaedy,  W  WU.  045; 
CunpbeD  b.  Campbcd,  54  Wit.  90. 

t«4iand:  Soott  >.  Bampaom,  S  (J.  B. 
D.  401, 46  J.  P.  406,  61  L.  J.  Q.  B.  380, 
4B  L  T.  90f.  (N.  8.)  413,  30  Wkljr. 
Bail.  461. 

/rrinal-  Bdl  f.  Pai^  11  Ir.  C.  L. 

Contra,  Tmrnttm:  LMobert  >.  Pbw^ 
m,  3  Baad,  023;  Bdl ».  Fanawwth,  It 
Humph.  eOB. 

VwmmL-  Sniith  v.  Shumway,  2 
T>lv,  74. 

yufteio;  DfUwd  «.  CoHtna,  30  Qnrtt. 
243. 

Caaada:  WDliaton  v.  Smi^  8  Km, 

13. 

And  MB  ?r«i«  rori::  Fbot  v.  Tnoy, 
U«lBa.46. 

"Flint  K.  ClaA,  13  Conn.  361. 

•"AioboMa:  Soott  ir.  McKiBaiah,  16 
Ala.e63. 

Sew  York:  Douglaaa  r.  Touaey,  2 
W(nd.3S2. 


413. 


■•°  XIa6(HM;  Pope  f .  W^d^  18  Ala. 
031;  Fnlier  v.  Dean,  31  Ala.  664; 
Watcn  «.  JcMMB,  3  Port.  442. 

CoWMcUaU:  Tnat  s.  Brownins,  4 
Cuu.  408,  10  Am.  Dw.  156;  Swtft  v. 
Diclcerman,  31  Conn.  286;  Bnmaon  0. 
LTiide,  1  Boot,  354;  Seymour  ■>.  Hei^ 
lUb,  1  Boot,  469. 

IMrinel  qf  Columbia:  Turner  p.  Fox- 
all,  24  Fed.  Caa.  No.  14;i66, 2  Crandi, 
C.  C.  324. 

imnaU:  Young  p.  Boiaett,  5  HI.  43; 
Kieahan  p.  CoIUna,  20  III.  326;  Adams 
p.  Smith,  68  ID.  417. 

Indiana:  Wooda  v.  Antkraon,  S 
Blaokf .  598;  Burke  v.  MUler,  6  Blackf . 
166. 

Iowa:  Armatrang  v.  Pienon,  8  la.  29; 
fletcbar  t.  Bunowa,  10  Ift.  6S7. 

Kmiudiy:  KastUutd  v.  CaUwell,  3 
Bibb,  21. 

Maine:  Siekra  v.  Small,  87  Ue.  ttS, 
33  Atl.  9,  47  Am.  St.  B^.  344. 

Maryiand:  ShilUag  0.  Cataoa,  27 
Md.  175. 

ifaaaaeAuastlc  Clarit  n.  Brown,  116 
Maaa.  604;  Peteraon  p.  MoiKan,  110 
Maai.  350;  Mahoney  p.  Belford,  132 
Man.  303;  Parkhurat  t>.  Ketchiun,  0 
AUen,  406,  83  Am.  Dec.  639;  Leonard 
p.  Allen,  11  Cuah.  241;  8t«Ke  v.  Vamey, 
7  Met.  86;  BodweU  v.  Swan,  3  Pk^  376. 

MiuMtota:  Davia  p.  Hamilton,  88 
Minn.  64,  92  N.  W.  613. 

Mifouri:  Anthony  p.  Stepbena,  1 
Mo.  364. 

{feu>  HampMr*:  lAmoe  v.  Scell,  0 
N-  H.  413. 

New  Jertty:  Sayre  p.  Sayre,  26  N. 
J.  L.  236;  Rer  t.  Spoer,  73  N.  J.  L. 
633,  04  At].  161. 
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There  is  a  conflict  of  opinion  upon  the  question  whether  a 
general  rumor  of  the  truth  of  the  fact  charged  by  the  defend- 
ant is  admissible  in  mitigation  of  damages.  The  wei^t  of 
authority  favors  the  admission  of  the  evidence/"  but  some 
courts  exclude  it.'**    The  objection  to  its  admission  is  that 

Pennsylmiua:  Good  v.  Qrit  Pub.  Co.,      ton  Herald  Co.,   138  Ky.  637,  138  S. 


Texat:  Schuli  v.  J^mck,  18  Tex. 
Qv.  App.  296,  44  S.  W.  580. 

Vermont:  Bowen  v.  Hall,  20  Vt.  232; 
Bridgman  v.  Hopkins,  34  Vt.  532. 

Virginia:  Dillard  t>.  Collins,  25 
Gratt.  343;  M'Nutt  v.  Young,  8  Leigh, 
542. 

WiKomin;  B.  v.  I.,  22  Wis.  372; 
CampbeU  v.  Campbell,  54  Wis.  90; 
Neliia  p.  Cramer,  86  Wis.  337,  58  N. 
W,  911;  Earley  v.  Winn,  129  Wis.  291, 
109  N.  W.  633. 

En^and:  Anon.  v.  Moor,  1  M.  A  S. 
284. 

Contra,  New  York:  Root  v.  King,  7 
Cow.  613;  Van  Benschoten  e.  Yaple, 
13  How.  Pr.  97. 

England:  Jonn  c.  Stevenson,  11 
Price,  236. 

IrOand:  Bell  p.  Park,  11  Ir.  C.  L. 
Rep.  413. 

'"  United  Slates:  Broughton  v.  Mo- 
Grew,  39  Fed.  672. 

Alabama:  Puller  f.  Dean,  31  Ala.  654. 

Colorado:  Republican  Pub.  Co.  d. 
Moeman,  15  Colo.  399,  24  Pac.  1D51. 

CotmecHeut:  Case  ».  Marks,  20  Conn. 
248  (temble). 

Delavxare:  Morris  n.  Barker,  4  Hair. 
520;  Nailor  v.  Ponder,  1  Marv.  408,  41 
Atl.  88. 

Florida:  Montgomery  v.  Knox,  23 
Fla.  595,  3  So.  211. 

Indiana:  Brown  v.  Brooks,  3  Ind. 
518;  Gray  v.  Ekroth,  10  Ind.  App.  587, 
37  N.  E.  651. 

loaa:  Hinkle  v.  Davenport,  38  la. 
355;  Ban-  v.  Hack,  46  la.  308. 

Kentucky:  Calloway  p.  Middleton, 
2  A.  K.  Maish.  372,  12  Am.  Dec.  406; 
Mclntyre  p.  Branaford,  13  Ky.  L.  Rep. 
454,  17  S.  W.  359;  Morgan  b.  Lexing- 


W.  1064. 

Michigan:  Fair  p.  RaBOO,  9  Mich. 
353,  80  Am.  Dec.  88;  Fowler  p.  Fowler, 
113  Mich.  676,  71  N.  W.  1084;  Brewer 
V.  Chase,  121  Mich.  526,  80  N.  W.  575, 
80  Am.  St.  Rep.  527,  46  L.  R.  A.  397. 

New  Hampehire:  Wetherbee  v. 
Marsh,  20  N.  H.  561;  Wier  p.  AUen, 
51  N.  H.  177  (see  Dame  v.  Kcnney, 
26  N.  H.  318). 

New  Jeney:  Hoboken  Printing,  etc., 
Co.  «.  Kahn,  58  N.  J.  L.  359,  33  Atl. 
382,  1060,  56  Am.  St.  R«p.  609; 
Stuart  p.  NewB  Pub.  Co.,  67  N.  J.  L. 
317,  61  Atl.  709. 

New  York:  Springstein  p.  Held, 
Anth.  N.  P.  252;  Mataon  p.  Budt,  5 
Cow.  409;  Skinner  p.  Powers,  1  Wend. 
451  (see  Inman  v.  Fmter,  S  Wend.  602). 

North  Carolina:  McCurry  p.  Mc- 
Curry,  82  N.  C.  296- 

Ohio;  Wilson  v.  Kenyon,  Wright,  651; 
Hilbrant  p.  Simmong,  18  Ohio  C.  Ct. 
123  (see  Fisher  v.  Fatt«son,  14  Ohio, 
418;  McCoy  p.  Crawford,  Tapp.  238). 

Pentuj/lvania:  Pease  p.  Shippen,  80 
Fa.  513,  21  Am.  Rep.  116  (see  Fiti- 
gerald  p.  Stewart,  53  Fa.  343). 

TenneMee:  Hancock  v.  Stephens,  11 
Humph.  507. 

Texas:  Fatten  v.  Belo,  79  Tex.  41, 
14  S.  W.  1037;  Schulti  v.  Jalonick,  18 
Tex.  Gv.  App.  296,  44  S.  W.  580. 

Canada:  Edgar  v.  Newall,  24  Up. 
Can.  Q.  B.  215. 

The  court  in  Nelson  v.  Wallace,  48 
Mo.  App.  193,  admitted  the  existence 
of  general  rumor,  as  bearing  upon  ex- 
press malice,  to  reduce  exemplary 
damages,  but  denied  ita  relevancy 
upon  the  point  of  actual  damages. 

'"  CrUifomia:  Chamberlin  v.  Vance, 
51  Cal.  75;  Preston  v.  Frey,  91  Cal.  107, 
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if  the  truth  is  not  pleaded  in  justification  the  plaintiff  is  not 
prepared  to  disprove  the  fact.  Yet,  on  the  other  hand,  if  a 
general  rumor  already  prevailed  of  the  same  tenor  as  the 
defendant's  words,  the  latter  would  clearly  not  damage  the 
plaintiff  to  so  great  a  degree  as  if  no  such  rumor  prevailed. 
So  far  as  any  principle  of  the  law  of  damages  is  concerned, 
therefore,  the  evidence  should  be  received.  If  rejected,  it 
should  be  upon  the  ground  that  the  line  of  defense  is  not  open 
under  the  pleadings. 

By  the  great  weight  of  authority,  no  evidence  can  be  re- 
ceived of  particular  acts  not  chained  in  the  defendant's  words, 
nor  of  rumors  of  them,  even  though  the  charge  was  of  a  gen- 
eral bad  character  which  the  particular  acts  would  tend  to 
prove;  >"  but  in  a  few  cases  the  defendant  has  been  allowed 
to  prove  particular  forms  of  wroi^oing  of  the  same  char- 


27  Psc.  533;  Edwuda  v.  San  Jose 
FrintiDK,  etc,  Co.,  99  Cal.  431,  34  Pac. 
12S,  37  Am.  St.  Rep.  70;  Davis  f. 
Uotrat,  116  Pac.  530. 

lUiiiou:  Ymmg  v.  BenneU,  5  Dl.  43; 
Lduung  >.  Hewett,  45  lU.  23;  Strader 
>.8ik7der,67IU.401. 

/mm:  Muker  v.  Dunn,  68  Iowa,  720, 

28  N.  W.  38. 

ManadmtetU:  Pet«non  o.  Morgan, 
lie  Mm.  350;  Mahoney  v.  Belford, 
132  Mbh.  393. 

Mitmnai:  Anthony  v.  Stephens,  1 
Mo.  254. 

Utah:  Fenstennaker  d.  Tribune  Pub. 
Co.,  13  Utah,  632,  43  Pac.  112. 

En^and:  Scott  t>.  Sampson,  8  Q.  B. 
D.  491, 46  J.  P.  408,  51  L.  J.  Q.  B.  380, 
«  L.  T.  Rep.  (N.  S.)  412,  30  Wk'ly 
Rep.  451;  Saunders  v.  Mills,  6  Bing. 
213;  Waithman  c.  Weaver,  11  Price, 
257,  n.  (See  Eari  of  Leicester  s. 
Vaher,  2  Camp.  251;  Mills  v.  Spencer, 
1  Holt,  533.) 

iTdmd:  Ben  p.  Rtfk,  11  Ir.  C.  L. 
Rep.  413. 

'"  Unil^Slata:  Sun  Printing^  Pub. 
Kmx.  V.  Schenck,  9S  Fed.  925,  40  C. 
C.  A.  163;  Tribune  Assoc,  p.  Follwell, 
lOT  Fed.  046,  46  C.  C.  A.  626. 


Alabama:  Bradl^  e.  Gibson,  9 
Ala.  406. 

Connecticut;  Seymour  v.  Menills,  1 
Boot,  469. 

imnoU:  Uostey  k.  Brooks,  20  111.  116, 
71  Am.  Dec  252. 

Indiana:  Hallowell  v.  Guntle,  S3 
Ind.  554;  BuHce  ».  MiUer,  6  Bladcf, 
155. 

Ttnoa:  Hannen  v.  McClelland,  74 
la.  318. 

Mauaehvtetti:  McLau^lin  p.  Cow- 
ley, 131  Mass.  70;  Parkhurat  v.  Ketch- 
uffl,  6  Allen,  406,  83  Am.  Dec.  639. 

Michigan:  Randall  v.  Evening  News 
Assoc,  97  Mich.  136,  56  N.  W.  361. 

New  Hamptkire:  I^mos  v.  Snell,  6 
N.  H.  413. 

ffeiB  Jersey:  Rer  v.  Speer,  73  N.  J. 
L.  633,  64  Atl,  161. 

Nem  York:  WiUover  p.  Hill,  72  N. 
Y.  36;  Wuensch  c  Morning  Journal 
Aaoociation,  4  App.  Div.  110,  38  N. 
Y.  Supp.  605;  I^nkelspiel  v.  New 
York  Evening  Journal  Pub.  Co.,  42 
Misc.  74,  85  N.  Y.  Supp.  570. 

North  Carnlina:  Vick  v.  WhitEeld,  2 
Hayw.   222. 

Ohio:  Dewit  v.  Greenfield,  6  Oh.  225; 
Duval  p.  Dav^,  32  Oh.  St.  604. 
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acter  as  that  eharged,*'*  w  even  entirely  independent  traas- 
gressions;  "*  and  where  the  defeoidant's  defamation  invcrfved 
two  charges,  proof  of  ^e  truth  of  one  has  been  allowed  to 
HhnimiA  the  amount  of  damages  for  the  other.'"  These  d^ 
ciauns  are  difficult  to  sustain  on  principle;  for,  as  was  pointed 
out  in  the  case  of  Sun  Printing  &  Publishing  Co.  v.  Sdienck,*'' 
it  cannot  diminish  the  injury  suBttuned  through  defendant's 
charge  Atai  the  plaintiff's  actual  conduct  was  bad,  so  long  as 
his  reputation  remained  good.  It  has  been  held  in  New  York 
ibat  evidence  of  the  plaintiff's  reputatitrii  as  a  onniiKMi  libel- 
ler may  be  shown  in  mitigation.*** 

In  a  case  in  the  United  States  Circuit  Court,  it  was  awd 
diai  the  hi^  and  established  character  of  the  pluntiff  eould 
be  riiown  in  mitigation,  since  there  waa  lees  chance  of  sudi  a 
character  being  injured. '**  This  doctrine,  if  estaiWsbed, 
would  lead  to  the  curious  result  that  only  a  person  of  no 
character  at  all,  either  good  or  bod,  could  rerist  tiie  introduc- 
tion of  evidence  by  the  defendant  as  to  his  character.  Tet, 
on  the  whole,  the  doctrine  aeems  to  be  sound;  and  if  so,  «ther 
party  can  intooduce  evidoice  of  good  or  bad  character,  ihaX 
the  jury,  having  all  the  facts,  may  the  better  estimate  the 
amount  of  damage. 

§469.  Trutii. 

Origtoally  in  slander  under  the  genra^  issue,  the  defendant 
mi^t  avail  himself  of  Mty  defanoe.    But  it  was  decided  in 

RSod»  lAtnd:  Fcrfwetl  «.  Proridwtce  entered  the  houM  to  eooimit  Katirtory 

Journal  Co.,  19  R.  I.  551,  37  Atl.  6.  rape  upon  tba  owbm'i  nuDor  dauthter. 

,8miA  CanUaa:  S«W7«r  v.  Eifni,  2  (yCoBnor  v.  Fitm  Pub.  Od.,  34  Misc. 

N.  ft  McC.  5it.  364,  70  N.  T.  Siqip.  907. 

F«rPMiX;  Bonwi    tr.  Hall,   30  Vt.  >"  Bnnkmun  v.  Taylor,  lOS  Fed. 

232.  773;  Edmrd*  v.  Kmmm  Oty  T!b>m 

■>*Arfw  York:  Heaton  a.  Wii^,  10  Co.,  82  F«d.  813. 

How.  Pr.  re.  ■>  Maim:  Tnie  ».  Ptumkir,  36  M«. 

Tnat:  Raapp  v.  Can^bdl,  14  Tei.  466. 

CiT.  App.  199,  SS  B.  W.  765.  New  York:  HolmM  o.  Jodm,  147  N. 

Virginia:    TXOtiA    v.    Coffiiu,    26  Y.  59,  41  N.  E.  409. 

Gratt.  343.  '"98  Fed.  925,  40  C.  C.  A.  163. 

So   triiere  dcfeodant   had   charged  '"Mapunl  b.  BoanMay,  7  Wand, 

plaintiff  with  entering  a  bouse  and  (N.  Y.)  S60. 

gtealing,    dtfendant    was    allowed   to  <*■  Btouihtoii  t>.  MeOnfw,  39  Fed. 

show  m  mitiptioii  that  plaintiff  bad  672. 
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Ei^and  at  an  early  day,""  that  if  the  defendant  intended  to 
JDBtify,  he  should  plead  his  juatificatioD,  in  order  that  the  pUun- 
tiff  m^it  know  what  defence  he  was  to  meet.  In  New  Ym-k 
it  was  held  that  if  the  defendant  justified  he  admitted  the 
maKce,  and  could  not  resort  to  any  defence  based  upon  the 
absence  of  malice.  So,  mitigating  cirtnimstances  having  a 
tendency  to  prove  the  truth  of  the  charge  coiild  not  be  ^ven 
in  evidence  under  the  general  issue  in  diminution  of  damages; 
bat  any  dnnHnstances  which  diaiHt>Te  malice,  but  do  not  tend 
to  prove  the  truth  of  the  ehai^,  are  admissible.^**  This  rule, 
that  facts  tending  to  prove  the  truth  of  the  chai^  cannot  be 
Bbown  in  mit^tion  (rf  danu^es,  has  been  abrogated  in  New 
York  by  the  Code  of  Procedure.'**  A  similar  relaxation  of  the 
nik  obtains  also  in  some  other  junsdictions.  '*'  But  in  nuMt  of 
the  eases  the  rule  that  nothing  which  tends  t«  prove  the  truth 
of  the  eh&rge  can  be  received  in  mitigation,  is  adh«ed  to.^^ 


1200. 


•nnderwood 


Piriu,    StnugB, 


«  caimui  V.  Lowell,  8  Wend.  673. 

"■  Code.  CSv.  Proc.,  f  636.  Siaoe  that 
Mt  the  cMeadattt  may  p^t  ia  vn- 
denoe  any  circumBtanoea  tending  to 
diqiroTe  malioe  although  they  also 
tend  to  prove  the  cluuse-  Bush  v. 
Praaff,  11  N.  r.  W7  (nrminK  e.  c. 
U  Bttrb.  221),  rad  Biabey  o.  Shaw,  12 
N.Y.67. 

'**  Ahibaina:  Advertiser  Co.  v.  Jo&M, 
53  So.  7I»  (see  Scott  e.  McKinnub,  15 
Ah.  063). 

DUtria  oj  CoIum6ia;  Cooke  v. 
O'Brien,  2  D.  C.  (2  Ct.  C  .  C.)  17. 

Florida:  Jtmm  r.  Townsend,  21  Fla. 
431. 

Oeoiyia:  Ransone  p.  ChriBtitm,  49 
Oft.  491  (but  see  Richaidson  v.  Roberta, 
21  Ga.  216). 

MarjAand:  Wagner  v.  Holbrunner, 
7  019,296. 

Uidiigm:  Huion  v.  Dale,  19  Mich. 
17, 2  Am.  Rep.  66. 

Ifm  York:  Mattice  v.  Wilcox,  147 
N.  Y.  K4, 42  N.  E.  270;  W.  T.  Hanson 
Co.  p.  ColBer,  119  App.  IKv.  794,  104 
H.Y.8(«q).787, 


VwmatU:  HuUduBson  e.  Wheder,  SB 
Vt.  330. 

England:  Knobell  v.  Fullet,  Pe^'a 
Add.  Cbb.  139. 

'"  ConTMdfauf:  9wift  ».  Didtenaan, 
31  Conn.  286  (aee  Buley  v.  Hyde,  3 
Conn.  463,  8  Am.  Dec.  202). 

/Stnow:  Storey  v.  Earfy,  86  IB.  461; 
Ntdte  V.  Herter,  66  BI.  Atq>.  430. 

Ir»dia»a:  AbAire  e.  CSine,  3  Ind. 
115. 

Kentuekg:  Samuel  v.  Bond,  litt. 
Set.  Caa.  168  (tembU). 

Mtuiaekuteltg:  Alderman  n.  Prraich, 
1  Pick.  1;  Brickett  p.  Davis,  21  Pick. 
407. 

New  Hampshire:  Knight  c.  Foster, 
39  N.  H.  576. 

Femitybiania:  Updegrove  v.  Zira- 
memian,  13  Pa.  619;  Stees  e>.  Kemble, 
27  Pa.  112;  Smith  v.  Smith,  39  Pa.  441; 
Porter  v.  Botkins,  59  Pa.  484,  11  Am. 
Dec.  130. 

Tamenet:  Bank  v.  Bowdre,  92  Tenn. 
723,  23  S.  W.  131  (but  see  West  e. 
Walker,  2  Swan,  32). 

Virginia:  Bourland  v.  Eidson,  8 
Gratt.  27;  McAlexander  d.  Harris,  6 
Muaf.  465. 
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In  Indiana,  althoi^  the  same  evidence  is  required  to  establish 
the  plea  of  justification  of  sluider,  consisting  in  «hfli^ng  the 
plaintiff  with  a  cnminal  offence,  as  would  be  necessary  to  con- 
vict hiin,  of  the  offence  in  a  criminal  prosecution/**  evidence 
insufficient  to  establish  the  plea  may  be  considered  in  mitiga^ 
tion  of  damages.'* 

§463.  Retraction. 

In  an  action  of  slander,  a  recarUaium  of  the  dauderous  chaz^ 
may  be  admisdble  in  evidence,  in  mitigation  of  damages;  ^^ 
and  so  too  the  publication  of  an  exculpatory  letter  of  the 
plaintiff's  attorney.'*  A  retraction  must  be  in  public,  or  in 
a  mode  to  qualify  the  slander,  in  order  to  be  of  any  avail.'** 
And  it  must  be  so  seasonable  as  really  to  lessen  the  damage. 
In  Evening  News  Association  v.  Tiyon  "°  the  court  said: 
"After  the  hbellous  article  has  run  its  course,  a  retraction 
could  in  no  sense  mitigate  the  injury  sustained.  Indeed,  at 
such  a  late  day,  a  retraction  would  but  revive  the  scandal  and 
might  be  an  a^^avation  rather  than  otherwise."  Failure, 
despite  reasonable  opportunity,  to  publish  a  retraction  has 
been  deemed  evidence  upon  the  point  ci  punitive  damages.'" 

§  464.  Role  in  Lonidana. 

*  It  has  been  distinctly  declared  in  Louisiana  that  no  proof 
of  daim^  is  necessary  to  entitle  the  plaintiff  to  recover  in 

lu  LondiB  IF.  Shanklin,   I  Ind.  92;  Herald  Co.,    138  Ey.  637,  12S  8.  W. 

Shoulty  V.  MiUer,  1  Ind.  544;  SwsUb  d.  1064. 

Butcher,  2  Ind.  84.  New    York:    Turton   b.    New    Yorit 

i<*r«ndiB  ».  Shanklm,   1   Ind.  92;  Recorder  Co.,  141  N.  Y.  144,  38  N.  £. 

Shoulty  V.  Miller,  1  Ind.  544.  1009;  Hotchkiae  o.  Ohphant,  2    Hill; 

'' Alabama:   Bradford   n.   Edwards,  510. 

32  Ala.  628.  Canada:  Aubum  v.  Berthiaume,  23 

Caiifomia:   Taylor  v.    Hearst,    107  Quebec  Super.  Ct.  476. 

Cal.  262,  40  Pac.  392.  '•Caas  d.  New  Orleans  'UnHS,  27 

Oeorgia:  Constitution  Pub.  Co.  v.  La.  Ann.  214. 

Way,  94  Go.  130,  21  S.  E.  139.  '"Keut  n.  Boniey,  3g  Me.  435. 

lUituria:  Storey  c  Wallace,  60  111.  51.  ■*•  42  Mich.  549,  550. 

Indima:  White  v.  Sun  Pub.  Co.,  164  "'  North  CaroUna:  Knott  e.  Burwdl, 

Ind.  426,  73  N.  E.  890.  96  N.  C.  272,  2  S.  E.  588. 

Imoa:  Hulbert  a.  New  Nonpareil  Co.,  Pennsj/lvania:  Clark  n.  North  Amer- 

111  Iowa,  490,  82  N.  W.  928.  ican  Co.,  203  Pa.  346,  53  Atl.  237. 

Kmtitek]/:     Morgan    v.     Lexington 
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actions  of  libel,  and  tha,t  the  pecmuaiy  damage  is  neve^  the 
sole  rule  of  assessment.^''  ** 

{ 465.  Slander  of  title. 

•  It  is  also  necessary  to  notice  the  action  of  slander  of  title 
of  real  estate.  A  false  statement  made  maliciously  with  ref- 
erence to  the  title  to  real  estate,  is  a  good  cause  of  action; 
but  the  malice  cannot  be  inferred  from  the  falsehood :  in  order 
to  recover  substantial  damages,  they  must  be  proved  to  have 
resulted  from  the  false  statement."*  ** 

To  tnAJntAjn  an  action  for  slander  of  title  to  lands,  the  words 
spoken  must  not  only  be  false,  but  they  must  be  uttered 
malidoufdy,  and  be  followed,  as  a  natural  and  legal  conse- 
quence, by  a  pecuniary  damage  to  the  plaintiff,  which  must 
be  specially  alleged  and  proved.  Where  the  plaintiff,  before 
the  speaking  of  the  words,  had  entered  into  a  written  contract 
with  a  third  person,  for  the  sale  to  him  of  the  lands  in  relation 
to  which  the  words  were  spoken ;  and  the  piu-chaser  afterwards, 
in  consequence  of  these  words,  having  become  dissatisfied  with 
his  purchase,  the  contract  was,  at  his  request,  cancelled  by  the 
plaintiff,  and  part  of  the  purchase-money  which  had  been 
paid  returned  to  him  (the  loss  of  a  sale  to  that  person  being 
the  only  q>ecial  damage  alleged);  it  was  held  that  the  action 
could  not  be  maintained;  that  the  damages  (if  any)  sustained 
by  the  plaintiff  were  the  consequence  of  his  own  voluntary 
act,  and  not  of  the  words  spoken  by  the  defendant."*  And  in 
Burkett  v.  Griffith  '"  it  was  laid  down  that  while  a  danderer 
of  title  might  be  liable  for  a  third  party's  failure  to  enter  upon 
a  contract,  the  latter's  refusal  to  execute  one  gave  rise  to  an 
action  against  himself  alone.  But  for  damage  proximately 
caused  by  the  falsehood,  including  injury  to  business  "*  and 
the  expenses  of  htigation,  even,  according  to  Chesebro  v. 
Powers,'"  beyond  taxable  costs,  the  def endfuit  is  accountable. 

■*■  TMy  t.  Van  BenthuTsen,  3  La.  >^  Kendall  v.  Stone,  5  N.  Y.  14. 

Ann.  69;  Levert  v.  Dtul;  States  Pub.  »•  90  Cal.  532,  27  Pac.  S27,  25  Am. 

Co,  123  La.  594,  49  So.  206;  Jo««  v.  Bt.  Rep.  151,  13  L.  R.  A.  707. 

MonxK;,  125  La.  813,  61  Bo.  908.  >■•  Ryao  v.  Hower  Brewing  Co.,  13 

•^BiDok  p.  RawI,  4  Exch.  S21;  IHtt  N.  Y.  Supp.  660. 

*.  DoDonn,  1 M.  ft  S.  639;  Malochy  v.  '■>  78  Mich.  472,  44  N.  W.  290. 
Sopet,  3  Kn«.  N.  C.  371. 
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II. — Malicious  PRoeEcrrnon  and  False  Impbisonmisnt 
S  4S6.  Malicious  prosecution— Elements  of  damage. 

We  next  cooBider  a  class  of  actions  where  the  d^endant 
wrongfully  caused  the  anest  and  imprisomuent  of  the  |dain- 
tiff,  or  otherwise  maliciously  set  in  motion  the  machirery  of 
the  law,  to  his  damage.  Where  the  defendant  himself  was  con- 
cerned in  the  arrest,  an  action  for  ffJse  imprisomuent  lies; 
otherwise  the  action  must  be  one  of  those  actions  upon  the 
case,  the  ^t  of  which  is  malice,  such  as  malicious  prosecution, 
malicious  attachment,  etc.;  and  first  of  malicious  prosecu- 
tion. 

Three  sorts  of  damage  will  support  an  action  for  a  malicious 
indictment:  first,  to  a  man's  fame;  second,  to  his  person,  as 
where  he  is  put  in  danger  of  losing  his  life,  or  limb,  ch*  Uberty; 
third,  to  his  property,  as  where  he  is  forced  to  expend  money 
to  acquit  himself  of  Uie  crime  chained.'"  It  has  been  held  in 
New  York  that  tjie  jury  in  this  action  cannot,  upon  the  ques- 
tion of  malice  and  in  determining  the  amount  of  damages, 
take  into  consideration  facts  which  establish  against  some  of 
the  defendants  a  case  of  false  imprisonment,  as  such  facta 
constitute  a  distinct  cause  of  action,  for  which  those  defend- 
ants may  be  rendered  liable  in  another  suit.'"  It  is  intimated 
by  Cockbum,  C.  J.,  that  in  estimating  damages  in  an  action 
for  false  imprisonment  and  malicious  prosecution,  the  jury 
must  consider  not  only  the  sufferings  and  loss  of  the  plaintiff, 
but  also  the  necessity  which  exists  for  the  occasional  prose- 
cution of  innocent  persons  in  coder  to  prevent  the  escape  of 
criminals  from  justice.^"  If  the  observation  of  this  very  em- 
inent judge  be  sound,  it  introduces  into  the  rule  of  damages 
a  principle  neither  based  on  the  notion  <^  compensaticm  nor 
on  those  of  example  and  ptmishment,  and  one  which  we  think 
has  never  been  distinctly  recognized. 

Compensatory  damt^^  could  not  properly  be  affected  by 
evidence  that  plaintiff's  wife  was  dead,  and  he  had  four  chil- 
dren to  support."' 

■"Savae  V.  Roberta,  1  Ld.  Raym.         '"TuHeyn.  Corrie,  16  L.  T.  R.  N.S. 

374.  796. 

i»  Carpenter  s.  Shelden,  0  Sand.  (N.         >•'  Reisan  s.  Mott,  42  Miim.  49,  43 

Y.)  77.  N.  W.  691. 
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i  4iT.  Physical  injury. 

CtHnpensatioD  may  be  recovered  for  injury  to  the  person 
by  being  imprisoned  upon  the  defendant's  chu^,"'  suoh  as 
injuty  to  the  health.'**  So  compensatitm  may  be  reoovered 
fw  bdng  readied  insane  by  the  imprisonment."*  In  a  few 
jarisdietitHis  it  is  held  that  the  plaintiff  cannot  recover  for 
aoy  effects  of  imprisonment  such  as  being  confined  in  filthy 
w  unhealthy  quarters,  and  for  physical  sufferii^  caused  by 
coid,  want  of  a  bed,  and  deprivation  of  food,  because  these 
were  the  acts  of  persons  over  whom  defendant  had  no  control, 
and  whose  conduct  he  had  no  knowledge  of  and  no  occasion 
to  anticipate."'  But  by  Uie  better  doctrine  the  condition  of 
the  Jul  and  the  treatment  of  the  prisoners  in  the  ordinary 
course  may  be  shown,  since  the  circumstances  of  the  imprison- 
ment are  the  natural  results  of  the  prosecution.'"  But  where 
the  loss  compluned  of  is  really  remote  from  the  prosecution 
damages  cannot  be  recovered  for  It;  as  where  plaintiff's  name 
was  entered  in  a  book  open  to  inspection,  an  indignity  neither 
required  by  law  nor  by  known  custom.  ^"^ 

S  M8.  Injtuy  to  fesliiigt,  reputation,  and  liberty. 
Compensation  may  be  recovered  for  the  wrong  and  ind^- 


■■  ATtmuai:  LMTcnder  *.  Hudgens,  Iowa,  289, 00  N.  W.  70,  gs  Am.  St.  It«p. 

n  Ark.  763.  342,  haa  beea  taud  u  UlcioK  tbii  viaw, 

MaataekuMO*:  Horrovr  v.  Whe^er  but  it  is  there  held  that  the  oondition 

ft  W.  Mfg.  Co.,  165  Ma».  S49,  43  N.  of  tbe  jaU  may  be  aliowQ  to  enhance 

£.  106  [»enMe).  the    damogea    tbou^    the    defendant 

<"  IitHma:  Lytton  «.  Baird,  96  Ind.  would  not  be  Meponaible  for  iDtentioDal 

340.  acta  of  abuse  by  the  offioera. 

New  Font:  FaRiian  «.  Knox,  40  N.  '^  Iowa:  Ftom  ■>.  Lee,  116  la.  2S9, 

Y.  Super.  Ct.  41.  90  N.  W.  70,  93  Am.  St.  R*^.  242. 

Wuconam;  Plath  ».  Brauasdrnff,  40         Ka-n»a»:    Drumm    «.    Ceammn,    61 

Wia.  107.  Kan.  467,  59  Pac.  1078. 

'*'natlt    V.   BRHtnadorfT,    40    Wia.  PmmijfiMonia:  Abrabama  ».  Cocqier, 

107.  81  Pa.  332. 

"•  CotmteHeui:    Seidler    v.     Burna,  Texat:  San  Antonio  &  A.  P.  Ry.  f. 

(Com.),  79  AU.  53.  Oriffin,  30  Tex.  Qn.v.  App.  01,  4S  S.  W. 

PmnapIwRva.-  ZAAef  v.  Stony,  117  542. 
Pa.  47S,  12  Ati.  569  (in  which  the  caae  Vtaconnn:  Spear  v.  Hike,  67  Wis. 

of  Atmhama  r.  Coapet,  cited  in  the  350,  30  N.  W.  506. 
next  note,  waa  not  referred  to).  ■'Garvey  p.  W^son,  42  Hd.  178. 


In  lowx  tbe  case  tA  Flaai  v.  Lee,  110 
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nity,'**  and  for  injury  to  the  reputation."*  In  Michigan  it 
has  been  said  that  the  plaintiff  could  recover  compensation 
for  the  loss  of  society  of  his  family,  injury  to  his  fame,  personal 
mortification  and  the  smart  and  injury  of  the  malicious  arts 
and  acts  of  oppression  of  the  defendant.'^  But  where  the 
plaintiff  had  been  arrested  for  theft,  he  was  not  allowed  to 
show  that  his  name  was  entered  in  the  detective's  book,  and 
publicity  thus  given  to  it,  without  showing  that  this  was  done 
in  accordance  with  law,  or  that  the  defendant  knew  it  would 
be  done."'  Compensation  may  also  be  recovered  for  the 
deprivation  of  liberty  "*  and  for  the  risk  of  conviction,'^' 


'"  Arkanaiu:  Lavender  i 
32  Ark.  763. 

Ddaware:   Hcrbener  v.   Ctoaaan,  4 
Pennew.  38,  55  Atl.  223. 

Indiana:  LytUin  u,   Baird,   05  Ind. 


Maine:  Tompson  v.  Miueey,  I 


Me. 


305. 

Maryland:    McWilliams  r.    Hoban, 

42  Md.  56. 

Okiahoma:  Ten  Cate  c.  Fanaler,  10 
Okla.  7,  66  Pac.  375. 

1"  UniUd  SlaUt:  Blunk  v.  Atchiaon, 
T.  &  S.  F.  R.  R.,  38  Fed.  311;  Amba 
V.  Atchison,  T.  &  S.  F.  R.  R.,  114  Fed. 
317. 

Arkanau:  Lavender  s.  Hudgeos,  32 
Ajk.  763. 

Deiaware:  Herbener  v.  Crossan,  4 
Pennew.  38,  55  Atl.  223. 

Indiana:  Lytton  v.  Baird,  95  Ind. 
349. 

Michigan:  51ne  o.  Navarre,  104 
Mich.  93,  62  N.  W.  142. 

Nebraska:  Miles  e.  Walker,  66  Neb. 
728,  92  N.  W.  1014. 

JVeuJ  York:  Sheldon  p.  Carpenter,  4 
N.  Y.  578;  Fagnan  v.  Knox,  40  N.  Y. 
Super.  Ct.  41. 

Oklahoma:  Ten  Cate  v.  Fansler,  10 
Okla.  7,  65  Pac.  375. 

Stndh  Dakota:  Jackson  t.  Bell,  5  S. 
D.  257,  58  X.  W.  671. 

Wathiiiglon:  Jones  i:  Jenkins,  3 
Wash.  17,  27  Pac.  1022. 


To  show  injury  to  reputation,  pub- 
lication of  the  fact  of  prosecution  in 
the  newspapers  may  be  shown.  Cooney 
V.  Chase,  81  Mich.  203,  41  N.  W.  833. 

So  may  comment  on  the  prosecution 
by  a  newspaper.  Minneapolis  Thresh- 
ing Mach.  Co.  V.  R^er,  51  Neb.  402, 
70  N.  W.  934. 

Id  Texat,  however,  it  has  been  held 
that  los  of  reputation  is  not  an  de- 
meat  in  compensatory  damages,  and 
can  be  shown  only  to  affect  the  amount 
of  exemplary  damages.  Curlee  u.  Rose, 
27  Tex.  Civ.  App.  259,  65  8.  W.  197. 

■»  Hamilton  n.  Smith,  39  Mich.  222. 

"'  Garvey  tr.  Wayson,  42  Md.  178. 

1"  Delaware:  Herbener  c  Crossan, 
4  Pennew.  38,  55  Atl.  223. 

Michigan:  Hamilton  v.  Smith,  39 
Mich.  222. 

Neui  York:  Sheldon  v.  Carpenter,  4 
N.  Y.  578. 

North  Dakota:  Merchant  d.  Piekle, 
10  N.  D.  48,  84  N.  W.  574. 

Oklahoma:  Ten  Cate  i>.  Fansler,  10 
Okla,  7,  65  Pac.  375. 

Pennxylvania:  Abrahams  v.  Cooper, 
81  Pa.  232. 

Contra,  Shipman  u.  Fletcher,  20  D. 
C.  245,  where  it  is  held  that  the  arrest 
is  a  separate  cause  of  action,  and  is  not 
caused  by  the  prosecution. 

'"  Arkanxat:  Lavender  r.  Hudgens, 
32  Ark.  763. 
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aad  for  l^e  mental  sufTering  and  sense  of  hiuniliation,'' 
for  the  loss  of  social  standing."' 


and 


§  4S9.  Pecuniary  loss. 

The  pecuniary  loss  resulting  from  the  prosecution  may  be 
recovered.  So  the  plaintiff  may  get  compensation  for  loss  of 
credit  and  injury  to  his  business.'"  The  attorney's  fees  in 
the  previous  action  can  generally  be  recovered.'"  And  it  has 
been  held  that  the  plaintiff  can  recover  the  charges  sustained 
by  him  in  defending  the  original  suit,  in  excess  of  his  taxable 
costs.™  In  fact,  the  court  usually  says  merely  that  the  reason- 
able expense  of  defending  the  criminal  action  is  recoverable.'" 


Peimtj^eartia:  AbniiamB  v.  Cooper, 
81  Pa.  232. 

<"  VitiUd  Slata:  Amba  b.  Atchiaon, 
T.  4  8.  F.  R.  R.,  114  Fed.  317. 

Caiiforma:  Sh&tto  v.  Crocker,  87 
Cal  639,  25  Pac.  921. 

lom:  Rule  c.  MoGregco',  115  la.  323, 
88  N.  W.  814. 

itfonlana:  Martjn  b,  Corsoadden,  34 
Moot.  308,  86  Fu.  33. 

North  Dakaa:  Merchant  «.  Fiekle, 
10  N.  D.  48,  84  N.  W.  574. 

Oklahoma:  Ten  Gate  d.  Fander,  10 
(Ntb.  7,  65  Pac.  375. 

South  Dakota:  Jocksoa  e.  Bell,  6  S. 
D.  257,  58  N.  W.  671. 

Wathingtim:  Jooee  e.  JeDktiu,  3 
WmIl  17,  27  Pac.  1022. 

The  plaintiff  may  theidoTe  show 
that  he  was  urested  in 
cj  hii  family.  FUmv.  Lee,  1161a.: 
90  N.  W.  70,  63  Am.  St.  Rep.  242. 

The  protongatioD  of  the  mental 
■uSoing  during  a  oontinuance  of  the 
triminal  case  for  the  purpone  of  en* 
■bling  the  present  plaintiff  to  prepare 
his  drfense  may  be  ahown,  as  that  was 
the  proxiiiiate  result  of  the  proeecu- 
tion.  Cramer  e.  Bormon,  136  Mo.  App. 
853, 118  8.  W.  1178. 

"*  Umted  State*:  Amba  t.  Atchison, 
T.  t  S.  F.  R.  R.  114  Fed.  317. 

laaa:  Flam  c.  Lee,  116  la.  289,  90 
S.  W.  70,  93  Am.  St.  Rep.  242. 


"•/Binoto;  Lawrence  b 
56  m.  68. 

Oklahoma:  Ten  Gate  p.  Fanaler,  10 
OklA.  7,  65  Pac.  376. 

Souik  Dakota:  Jackaon  o.  Bdl,  5  S. 
D.  257,  58N.  W.  671. 

Wiaooniin:  Magmer  v.  Renk,  65  Wis. 
364. 

'"Arfemww;  Hair  p.  Ward,  73  Ark. 
437,  84  S.  W.  496. 

mnois:  Krug  v.  Ward,  77  111.  603. 

Indiana:  Walker  b.  Fittman,  108 
Ind.  341,  9  N.  B.  175. 

MimiMota:  Mitchell  v.  Davies,  51 
Minn.  198,  63  N.  W.  863  (if  value  is 
proved). 

North  Dakota:  Kolka  v.  Jones,  6  N'. 
D.  461,  71  N.  W.  558,  66  Am.  St.  Hep. 
615  (if  proved  to  be  reasonable). 

Texa»:  Hurlbut  o.  Boai,  4  Tex.  Civ. 
App.  371,  23  S.  W.  446. 

Contra,  however,  in  the  Federal 
courts.  Stewart  v.  Sonnebom,  98  U.  S. 
187,  25L.ed.  116. 

™  CloeBon  V.  Staples,  42  Vt.  209. 

"»  E/nifad  Slaia:  Blunk  v.  Atchison, 
T.  &  S.  F.  R.  R.,  38  Fed.  311;  Ambs 
V.  Atchison,  T.  ft  S.  F.  R.  R.,  il4  Fed. 
317. 

Arfcafuoa;  Lavender  ■>.  HudgeOB,  32 
Ark.  763;  Harr  e.  Ward,  73  Aric.  437, 
84  S.  W.  496. 

Delav?are:  Herbener  v.  Grossan,  4 
Pennew.  38,  65  Atl.  223. 
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The  loss  of  the  pltuntiff's  time  is  also  an  element  of  recovery,"" 
but  not  profits  as  such,  althou^  their  average  amount  may  be 
considered  by  the  jury  as  a  fact  tending  to  show  the  magni- 
tude of  the  injury.'" 

§  160.  MitigatiDtt. 

Evidence  of  the  i^untiff's  bad  character  is  admisEsble  in 
mitigation  of  damages.**'  In  Georgia  the  advice  of  counsel 
is  of  itself  no  defence  to  an  action  of  mahcious  prosecution; 
but,  if  given  bona  fide,  it  is  a  circumstance  to  be  considered 
on  the  question  of  probable  cause  and  in  mitigation  of  dam- 
ages.^ But  in  Illinois  it  seems  that  advice  of  counsel  is  a 
defence,  and  it  has  been  held  that  the  advice  of  a  detective 
may  be  shown  in  mitigation.*" 

It  may  be  shown  in  mitigation  of  damages  that  the  i^ain- 


Kanaat:  Dnimm  v.  Ceamum,  61 
Kan.  4ft7,  59  Fm.  1078. 

MoMOclaiielU:  Wlieeler  r.  Huuon, 
161  Maw.  370,  37  N.  £.  3S2,  43  Am. 
St.  B«p.  408. 

Miehium:  Hatmlton  v.  Smith,  39 
Mich.  222. 

Artnn«»ola.-  Hlubdc  e.  Pinike,  84 
Minn.  363,  87  N.  W.  939. 

Nae  York:  Sbddon  t>.  Carpenter,  4 
N.  Y.  578;  Fagnan  v.  Knos,  40  N.  Y. 
Super.  Ct.  41. 

Smdh  Dakota:  Jockaon  v.  Bell,  6  S. 
D.  257,  58  N.  W.  671. 

Texiu:  Hurlbut  v.  Boas,  4  Tex.  Cir. 
App.  371,  23  8.  W.  446. 

In  Mitchell  f.  Davieo,  51  Minn.  168, 
53  N.  W.  863,  it  was  hdd  that  na 
evidence  o!  such  expenace  couki  be  in-  ' 
troduoed  until  the  reaaooable  ^ue 
was  proved;  but  in  Blaaek  c.  McCartJn, 
100  Minn.  461,  119  N.  W.  216,  it  was 
said  that  "the  Mitcliell  caae  proceeds 
along  technical  lines,  and  should  not 
be  extended." 

In  Aldrich  v.  Island  E.  T.  &  T.  Co. 
(Wash.),  113  Pac.  264,  it  was  held 
that  while  the  expense  of  dcfKiding 
the  criminal  suit  may  be  recovered, 
the  expense  of  obtaining  a  transcript 
of  the  evidence  in  that  suit  may  not  be. 


The  plaintiff  had  alre«dy  heea  dis- 
charged and  the  proaecution  anded 
when  that  expense  was  ineurrod. 

—  Utiittd  Slain:  Blunk  s.  Atohiarai, 
T.  ft  S.  F.  R.  R.,  38  Fed.  311;  AndM  *. 
Atchison,  T.  A  S.  F.  R.  R.,  114  Tod. 
317. 

Miehigan:  Hamilton  «.  Smitii,  39 
Mich.  222. 

SouA  Dakola:  Jackson  v.  BOX,  6  S. 
D.  257,  68  N.  W.  671. 

Texai:  Hurlbut  e.  Boas,  4  Tax.  CiT. 
App.  371,  23  S.  W.  446. 

Wiuhin^Um:  Jones  d.  Jenldns,  3 
Wash.  17,  27  Pac.  1022. 

Aatidpated  Ion  of  time  in  the  future 
from  failure  to  obtain  employn>eat 
cannot  ordinarily  be  recovered,  aa  it 
could  not  be  [voved  with  sufficient 
certainty.  Missouri,  K.  A  T.  By.  tr. 
Qfoeeclose,  50  Tex.  Civ.  App.  635, 
110  8.  W.  477. 

<•■  Stu^  «.  Froet,  60  Ga.  188. 

■o/IIteow.-  Soaenkrans  v.  Baiker, 
116  m.  331. 

Maint:  fltEffbbon  v.  Brown,  43 
Me.  169. 

Maa»aeku$em:  Baoon  *.  Towne,  4 
Cush.  217. 

'"  Fox  V.  Davis,  65  Ga.  298. 

■"  Hirach  V.  Feeney,  83  Dl.  648. 
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tiff  voluntarily  surrendered  hlmBelf  to  the  officer  and  was 
real^  never  arrested  at  all,  except  in  a  technical  sense;  since 
this  AawB  that  no  damagBB  should  be  allowed  for  the  ignominy 
sod  diap^ee  of  airest.'^' 


S  461.  False  imprisonment— loss  of  time. 

The  action  for  false  imprisonment  ties,  as  has  been  seesx, 
where  the  defendant  himself  made  the  arrest.  It  is  not  nec- 
esBuy  to  the  maintenance  of  this  action  that  there  has  been 
a  real  or  pretended  arrest ;  it  also  hes  where  the  plaintiff  was  re- 
strained of  his  Uberty,  without  any  pretence  that  it  was  done 
in  pursuance  of  legal  authority.  The  plaintiff  in  this  action 
may  recover  for  his  loss  of  time,^  and  the  interruption  to  his 
busttnefis,"  or  loss  of  employment."* 

{ VH.  Bodify  and  mental  snfferiag. 

The  plaintiff  may  recover  compensation  for  the  bodily  and 
mental  suffering  caused  by  the  imprisonment,^  and  for  the 


■"Ch&tfidd  V.  Biumell,   69  Ctrns. 
511,  37  AtL  1071. 

»  United  StaUt:  Jay  v.  Almy,  1  W. 
tU,  383. 

Delaware;     Petit    f.     Cdbuxy,     4 
Pcnoew.  266,  66  AU.  3U. 

DtMbid  of   CofumMa:   KUboura   t>. 
"niimpKHi,  McA.  A  M.  401. 

:  Went!  e.  Bembardt,  37 


UauoAuaeUM:    Harlot   v.   Curley, 


143  1 


.  107. 


Hmrlett  V.  BaflwUIe, 
6S  MiB.  703,  9  So.  8S6, 13  L.  R.  A.  682. 

tfwMun.-  State  p.  EvBas,  83  Mo. 
App.  301. 

PtMitfleaaia:  Duggan  tr.  Baltintore 
k  0.  R.  R.,  16S  Pa.  248,  28  Atl.  182, 
39  Am.  St.  Bep.  672;  MJlulTik  v. 
KkiD,  22  Pa.  8«q>er.  Ct.  193. 

Ttxat:  Hi^B  t>.  Creary,  60  Tex.  446; 
OoU  V.  Canvbdl  (Tcoc.  Ov.  App.), 
117  S.  W.  463. 

Vvgima:  Parsons  v.  Harper,  16 
Gratt.  64;  Bolton  v.  Vellines,  94  Va. 
393, 26  S.  E.  847,  64  Am.  St.  Rep.  373. 


"*  Dittnet  «/  Columbia;  Kilboum  t>. 
Thompson,  MoA.  A  M.  401. 

Pemunhania:  Duib)B  v.  Bdtunore 
A  O.  R.  R.,  169  Pa.  248,  28  Atl.  182, 
39  Am.  8t.  Bep.  672;  Botler  p.  Stock- 
dale,  19  Pa.  Super.  Ct.  98;  MihalyUc 
t>.  Klon,  22  Fa.  Svpar.  Ct.  103. 

See  Trnu:  Gold  i>.  Campbdl  (Tex. 
Civ.  Ami.),  117  6.  W.  463. 

■■  Weati  tr.  Bnnbardt,  37  La.  Aon. 
636. 

^  Alabaina:  Shamitm  v.  Bimma,  146 
Ala.  673,  40  So.  674. 

Cal^ornia:  Nens  b.  Cooia,  S  Cal. 
App.  Ill,  89  Pac.  860,  866;  Oomei  v. 
Soankm,  166  Cal.  628,  f02  Pac.  12. 

Ddaware;  Petit  v.  Colmaiy,  4 
Penoew.  266,  66  Atl.  344. 

Indiana:  Oolibart  e.  BuUivaD,  30 
Ltd.  App.  428,  66  N.  £.  188. 

/mm:  Young  o.  Gormley,  120  la. 
372,  94  N.  W.  923. 

Kattveky:  Johnaon  f.  Cotlina,  89  S. 
W.  263,  28  Ky.  L.  Rep.  376. 

MaiaaAiuiiU:  Ptiae  v.  KeUey,  197 
Mass.  22,  83  N.  E.  8. 
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indignity,"'  and  humiliation,  shame  and  disgrace.'"  Evi- 
dence may  be  ^ven  of  the  circumstances  of  plaintiff's  family 
as  bearing  on  the  mental  suffering  resulting  from  the  imprison- 
ment."* So  compensation  may  be  recovered  for  the  depriva- 
tion of  liberty."* 


§  463.  Expense  of  release. 

The  expense  of  obtaining  release  from  imprisonment  may  be 
recovered."*    So  costs  actually  paid  in  the  former  action  and 


Miehxnan:  Bom  v.  Leggett,  61  Mich. 
44£. 

Miaaouri:  State  r.  Evans,  83  Mo. 
App.  301. 

JV«u>  Jeney:  Cone  v.  Central  R.  R., 
ro  N.  J.  L.  99,  40  Ati.  780. 

PentMyluania.-  Duggan  d.  Baltimore 
&  O.  R.  R.,  159  Pa.  248,  28  Atl.  182,  39 
Am.  St.  Rep.  672;  Butler  «.  Stockd&le, 
19  Pa.  Super.  Ct.  98. 

Texat:  Hays  u.  Creary,  60  Tex.  445; 
Coffin  V.  VariJa,  8  Tex.  Cn.  App.  417, 
27  S.  W.  956;  Gold  v.  Campbell  (Tex. 
Qv.  App.),  117  S.  W.  463. 

Vtrginia:  Parsons  i;.  Harper,  16 
Gratt.  64;  Bolton  v.  Vellinea,  94  Va. 
393,  26  S.  E.  847,  64  Am.  St.  Rep. 
373. 

So  recovery  may  be  had  for  im- 
piurment  of  health.  Johnson  t>.  Collins, 
89  8.  W.  263,  28  Ky.  L.  R.  375. 

For  nervous  proetradon.  Buley  v. 
Warner,  118  Fed.  395,  55  C.  C.  A.  329. 

Publication  of  the  facts  in  a  news- 
paper may  be  shown  to  enhance  dam- 
ages: Soott  K.  Flowers,  50  Neb.  675, 
84  N.  W.  81. 

'"  California:  Gomes  v.  Scanlan,  165 
Cal.  528,  102  Pac.  12. 

MtusaekugeUa:  Morgan  v.  Curley, 
142  Mass.  107,  7  N.  B.  728. 

Miatouri:  State  v.  Evans,  83  Mo. 
App.  301. 

Virginia:  Bolton  r.  Vellines,  94  Va. 
3S3,  26  S.  E.  847,  64  Am.  St.  Rep.  373. 

"■  CaUJomia:  Neves  v.  Costa,  5  Cal. 
App.  Ill,  89  Pac.  860;  Gomel  v.  Sean- 
Ian,  156  Cal.  528,  102  Pac.  12. 


Petit  B.  Colmery,  4 
Pennew.  266,  55  AU.  344. 

Indiana:  Harness  it.  Steele,  159  Ind. 
286,  64  N.  E.  875;  GoUbart  u.  Sullivan, 
30  Ind.  App.  428,  66  N.  E.  188. 

/ouja:  Young  r.  Goimley,  120  Iowa, 
372,  94  N.  W.  922. 

MiMigtippi:  Hewlett  v.  Ragsdale, 
68  Miss.  703,  9  So.  885, 13  L.  R.  A.  682. 

Miuouri:  State  v.  Evans,  83  Mo. 
App.  301. 

New  York:  Ball  o.  Horrigan,  19  N. 
Y.  Supp.  913. 

Fennsybiania:  Duggan  v.  Baltimore 
&  O.  R.  R.,  159  Pa.  248,  28  Atl.  182, 39 
Am.  St.  Rep.  672;  BuUer  v.  Stockdale, 
19  Pa.  Super.  Ct.  98. 

Utah:  Vanderberg  v.  Connoly,  18 
Utah,  112,  64  Pac.  1097. 

>"  FeneloQ  v.  Butts,  53  Wis.  344. 

■"  Dialri4^  of  Columbia:  Kilboum  v. 
Thompson,  McA.  &  M.  401. 

Utah:  Vanderberg  d.  Connoly,  18 
Utah,  112,  54  Pac.  1097. 

'•'  Caiifomia:  Neves  v.  Costa,  S  Cal. 
App.  Ill,  89  Pac.  860. 

Delaware:  Petit  p.  Colmery,  4  Pennew. 
286,  55  Atl.  344. 

Louitiana:  Wenti  v.  Bernhardt,  37 
La.  Ann.  636. 

Afumatppt.'  Hewlett  t>.  Ragadale, 
68  Miss.  703,  9  So.  885,  13  L.  R.  A. 
682. 

Penngylvania:  Duggan  v.  Baltimore 
A  O.  R.  R.,  159  Pa.  248,  28  Atl.  182, 
39  Am.  St.  Rep.  672. 

Utah:  Vanderberg  p.  Connoly,  18 
Utah,  112,  125,  54  Pac  1097. 
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properly  alleged  are  recoverable."*  And  in  Wisconsin  it  is 
held  that  under  a  proper  averment,  counsel  fees  in  procuring 
tlie  plaintiff's  discharge  may  be  recovered  if  the  plaintiff  was 
liable  for  them,  although  they  had  not  been  actually  paid.*" 
"Where  a  party,"  said  Erie,  C.  J.,  in  the  case  of  Bradlaugh  v. 
Edwards,"^  "has  been  illegally  imprisoned,  and  has  been 
put  to  expense  in  procuring  his  discharge,  he  may  very  well 
urge  that  fact  before  the  jury  as  an  aggravation,  but  he  has 
no  right  to  demand  to  be  reimbursed  ex  d^nto  jitstiUoe."  And 
the  court  refused  to  grant  a  new  trial,  which  was  demanded 
on  the  ground  that  the  plaintiff  had  incurred  an  e:q)eDse  of 
£7  I4g.  in  procuring  his  dischai^e  from  custody  at  a  poHce 
station  where  be  had  been  detained  on  a  chaiige  of  assault 
which  proved  unfounded.  It  has  been  held,  however,  in  New 
York,  in  an  action  for  false  imprisonment,  that  the  plaintiff 
may  recover  damages  for  the  time  spent,  and  expenses  in- 
curred, in  procuring  his  discharge  upon  habeas  corpus,  where 
the  application  for  the  discharge  was  not  palpably  unneces- 
ssry.  It  does  not  appear,  from  the  opinion,  that  these  dam- 
ages were  specially  sJIeged.^*"  So  where  the  plaintiff,  who  had 
been  committed  to  jail  for  manslaughter,  by  a  coroner's  war- 
rant, was  afterwards  admitted  to  bail,  and  subsequently  got 
the  inquisition  tmder  which  he  had  been  committed  quashed, 
it  was  held,  in  an  action  gainst  the  coroner  for  false  imprison- 
meat,  in  which  was  alleged  as  special  damage  that  plaintiff  had 
been  obliged  to  pay  money  in  procuring  his  discharge  from 

Vwjpma:    Parsons    v.    Huper,    16  But  see  Gold  v.  Campbell,  117  S.  W. 

Gratt.  64;  Bolton  r.  VellineB,  M  Va.  463,  (Tm.  Civ.  App.). 

393,  26  8.  E.  847,  64  Am.  St.  Rep.  737.  »•  Pritchett  v.  Boerey,  1  Cr.  ft  M. 

Even  where  a  valid  debt  waa  paid  775. 

Ui  aecuie  a  discharge  from  the  unlaw-  '*■  Btmetrteel  i>.  Boneeteel,  30  Wis. 

ful  impiisoiunent,  the  amount  so  ptud  Sll. 

may  be  recovered.  Taylor  it.  Coolidge,  ■"  11  C.  B.  (N.  S.)  377,  384. 

64  Vt.  506,  24  AU.  666.  •"  Blythe  o.  Tompkine,  2  Abb.  Pr. 

Expenses    iucuiTed    after    the    im-  468.    But  in  another  CAse  in  New  York 

pnsonnient  baa  ceased,  as  in  defending  it  wbb  held  that  fees  pud  to  an  at- 

the  prosecution    commenced   by  the  tomey  for  getting  rid  of  on  illegal  ar- 

iSegal  imprisonment,    should   not   be  rest  were  special  damages,  and  must 

recovered,  as  these  expenses  were  not,  be  laid  in  the  declaration.     Strang  v, 

caused  by  the  imprisonment.  Warden  Whitehead,  12  Wend.  64. 
r.  Dans,  108  N.  Y.  Supp.  221,  123 
^>p.  Div.  193. 
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custody,  that  he  was  entitled  to  reoov^  the  costs  <rf  quashing 
the  inquiution."* 

§  i64.  Canscquential  danucee. 

In  an  action  ol  falae  imprisonment,  the  defendant  had  given 
the  plaintiff  into  custody  on  a  charge  of  felony.  The  majps- 
trate  heard  the  charge,  and  remanded  the  prisoner.  It  subse- 
quently appealing  that  the  charge  had  been  made  uadet  a 
mistake,  the  plaintiff  was  released.  The  declaration  oharged 
the  first  arrest  and  the  remand  as  distinct  acts  of  trespaae, 
and  dami^^  were  given  for  both,  although  the  latter  was 
the  act  of  the  magistrate,  on  the  ground  that  the  wrongdoer 
was  responsible  for  it  as  the  consequence  of  his  wrongful  act; 
but  this  was  held  errtmeouB,  and  a  new  trial  was  granted,  on  the 
ground  that  the  defendant  was  not  reqwn^ble  for  the  act  of 
the  magistrate.'"  This  decison  must  be  supported,  if  at  all, 
upon  the  particular  facts  of  the  case.  The  natural  conse- 
quences of  the  arrest  are  subjects  of  compensation,  and  the 
remand  may  surely  be  a  natural  result  of  the  arrest.  By  the 
better  view,  the  condition  of  the  jail  in  which  the  plaintiff 
is  confined  and  the  circumstances  of  the  imprisonment  may 
be  shown  to  enlianoe  the  damages,  as  the  confinement  is  a 
proximate  consequence  of  the  original  imprisonment."'*  So 
compensation  may  be  recovered  for  having  been  manacled 
and  compelled  to  labor  in  common  with  other  prisoners. '"^ 

"*  PoxtOI  0.  Bamett,  2  E.  A  B.  928.  542;  Southweatern  P.  C.  Co.  v.  Rcitien 

"  Lock  V.  Ashton,  12  Q.  B.  871.   The  {Tex.  Qv.  App.),  135  S.  W.  237. 

deci^D  periiape  tuma  on  the  form  of  Wi»eoruin:    Feneton    r.    Butta,    53 

action;  the  court  suggeeting  that  eoa-  Wu.  344,  10  N.  W.  001. 


Beqnentisl  d&mB£ea  should  be  reeov-  Conin,  In  Nea  York,  on  the  pound 

ered  in  case,  not  in  trespaae.    See  to  that   the   subsequent   det«nti(»    and 

the  same  effect  Lyden  t>.  McOee,  16  drcumstsneea    of    the    imprisonmeot 

Out.  105.  an  not  chargeable  to  the  defwdant. 

«"  Alabama:  Fuqua  i>.  Ganbill,  140  Baker  b.  Seoor,  4  N.  Y.    8upp.  303; 

Ala.  464,  87  Bo.  235.  Newman  v.  N.  Y.,  L.  E.  &  W.  R.  R., 

C<U^omia:  Miller  v.  Fano,  134  Cal.  54  Hun,  335,  7  N.  Y.  8upp.  fSSO. 

103,  66  Pac,  183.  PUuntiff  cannot  recover  oompeoea- 

Diitriel    of   Columbia:    Kilbourn    v.  tion  for  injury  to  Iub  feelings  by  reason 

Thompson,  MacA.  &  M.  401.  of  a  mock  trial  held  by  his  fellow  pris- 

Mmiseippi:    Hewlett   v.    Rafale,  oners  in  jail.    SouthweatMH  P.  C.  Co. 

68  Miss.  703,  9  So.  885, 13  L.  R.  A.  682.  v,  Reilicn  (Tex.  Civ.  App.)  136  S.  W. 

Texas:  San  Antonio  &  A.  P,  Ry.  v.  237. 

Griffin,  20  Tejt.  Civ.  App.  91,  48  S.  W.  »'  McCall  u.  McDowell,  Deady,  3(13. 
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9o  it  was  held  m  Iffiztois  ^Mt  the  defmd&st,  who  secured  the 
plafattijffi  arrcErt,  muat  oMapmBate  him  for  being  taken  into 
another  county  and  e<Hifined  tn  a  filthy  jail.*°*  And  where  a 
seaman  was  witmgfuUy  impiiaoned  in  a  tormga  poat  hy  his 
master,  and  his  vessel  sailed  without  him,  he  waa  allowed 
compensation  for  the  loss  of  hk  eSeets  and  the  eest  of  his 
passage  home.***  A  puUieation  in  a  newspaper  of  a  fair  ae- 
count  of  the  arrest  is  a  proximate  consequenee  for  whieh  re- 
covery may  be  had,"*^  and  so  is  an  illness,  such  as  nervous 
prostration,  caused  by  the  arrest.'* 

On  the  e&er  hand,  no  eetnpensation  ean  be  recovered  for 
a  remote  eonsequenee  of  the  arrest,  or  one  that  was  avoidable. 
So  where  the  jdaintiff  might  have  proeured  his  discharge  by 
giving  a  bond,  as  he  eouM  easily  have  done,  he  eannot  recover 
for  bis  subsequent  confinement  in  jail;  ^  and  where  a  person 
ili^aUy  arrested  on  pecs'  debtor  proeeae  was  discharged  on 
his  own  recogniaance,  afterwards  appeared,  was  examined,  and 
took  the  poor  debt<»'8  oath,  he  was  not  allowed  to  reeover 
the  expense  of  the  examination;  his  recogniaanee  did  not  bind 
him,  and  the  effect  of  the  arrest  was  spent.""  Where  plaintiff 
was  arrested  on  a  eriminaJ  prooem,  but  by  subsequent  abiise 
the  offirar  became  a  trespasser  ofr  imtie,  and  plaintiff  was 
diacharged  and  the  proseoution  dropped,  it  was  held  that  he 
could  not  reeover  for  the  injurious  eSeet  <rf  the  Bupi»«Bmon 
of  prosecution,  but  only  tor  the  effect  of  the  arrest  itself.*^ 
And  where  after  an  illegal  aireat  the  plaintiff  is  agfun  furrested 
legally,  he  13  entitled  to  compensation  onl^  for  the  first  arrest."** 

i4fis.  Aggravation. 

An  action  of  trespass  being  brought  for  false  imi^aonmeilt, 
and  a  plea  t^t  the  defendant  had  eommitted  a  lel<my  being 
put  in,  it  was  held  not  to  be  a  misdirectioq,  that  the  jqdge 

■"  Kindred  v.  Stitt,  6\  HI.  401.  ■«  Lane  v.  Hofanan,  148  Him.  221, 

•"Jay  F.  Almy,  1  W.  4  M.  2fSt-  13  N.  E.  602. 

"•FUers.  Smith,  96  Mioh.  847,  55  »•  Oark  tr.  TBton,  74  N.  H.  330,  68 

N.  W.  909,  S9  Am.  St.  Rep.  603.  Atl.  336. 

"Bailey  V.  Wanier,  118  Fed.  395,  '"  Mieh^/an:  McCuUough  e.  Onen- 

SS  C.  C.  A.  829.  field,  133  Mioh.  468,  »S  N.  W.  803,  62 

■  Yart  p.  Tracy,  18  Utah,  431,  45  L.  R.  A.  906. 

Fu.  346.  Texa*:  Cabell  c.  AituM  (Tex,  Civ. 
App.),  22  8.  W.  62. 
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told  the  jiiry  that  the  putting  of  such  a  plea  on  the  record  was 
a  persUting  in  the  charge  contained  in  it,  and  was  to  be  taken 
into  account  by  them  in  estimating  the  damages.*"  Plaintiff 
may  not  ^ow  the  mere  fact  that  he  was  a  married  man  and 
has  a  family  in  a^ravation  of  compensatory  damages,  as  that 
does  not  affect  the  actual  damage;  "'  but  he  may  show  that 
the  arrest  was  made  in  the  presence  of  his  family  as  increa^ng 
his  mental  sufferii^.*" 

§  466.  Mitigation. 

It  has  been  held  in  Pennsylvania,  that  in  trespass  against 
a  constable  for  arresting  and  imprisoning  the  plaintiff  on  sus- 
picion of  a  felony,  the  bad  character  of  the  plaintiff  cannot 
be  given  in  evidence  in  mitigation  of  damages."*  The  fact 
that  the  defendant  was  advised  to  make  the  arrest  by  ao 
ignorant  and  inexperienced  attorney  may  be  considered  in 
mitigation.  ^'^  And  generally  the  information  under  which 
the  defendant  acted  may  be  shown  as  bearing  on  the  question 
of  intent.*"  Evidence  of  good  faith  and  want  of  malice  is 
not  proper  where  exemplary  damages  are  not  claimed.*" 
In  an  action  to  recover  damages  of  the  defendant  for  having 
illegally  procured  the  plaintiff's  arrest  and  imprisonment  for 
discourapng  enlistments,  which  was  done  by  a  Federal  oflBcer 
on  the  defendant's  affidavit,  the  defendant  was  allowed  to 
prove  in  mitigation  that  the  plaintiff  had  in  fact  discouraged 
enlistments.**^    It  was  held  in  Prentiss  ti.  Shaw,*"  in  an  action 

"1  Warwick  v.  Foulkes,  12  M.  &  W.  R^.  513,  44  L.  R.  A.  673  (unresBon- 

fi07.  ableandauqiiciotu  oonduct  of  plaintif) . 

*"  Young  0.  Gormley,  120  Iowa,  372,  Mick^/an:  livingston  v.  Buitou^ib, 

W  N.  W.  922.  33  Mich.  511. 

"•  BerKeroD  o.  Peyton,  106  Wia.  377,  Wxtcoatm:  Grace  tr.  Dempsey,  75 

82  N.  W.  291,  80  Am.  St.  Rep.  33.        '  Wia.  313,  43  N.  W.  1127  (go«>d  futh). 

"<  Russell  V.  Shuster,  8  W,  &  S.  308.  *"  Kantaa:  Comer  o.  Knowiw,    17 

"'  Mortimer  d.  Thomas,  23  La.  Ann.  Kui.  436. 

165.  WiKoiuin:  Feoeloa  t>.  Butts,  53  Wis. 

>■•  UnUtd  Slatet:  Bames  t>.  Viall,  8  344,  10  N.  W.  501. 

Fed.   661    (mistaken   computation   of  Such  cut:uinstancea  may  of  couise 

time).  be  shown  in  mitigation  of  ex^nplary 

AUAama:  Sanders  t>.  Davis,  153  Ala.  damages.  Petit  v.  Colmary,  4  Pennew. 

378,  44  So.  979  (good  faith).  (Del.)  266,  55  Atl.  344. 

Maitit:  Pfthner  v.  Mame  Cent.  R.  '"  Roth  i:  Smith.  54  HI.  431. 

R.,  92  Me.  399,  42  Atl.  800, 09  Am.  St.  "•  56  Me.  427. 
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for  aD  unlawful  arrest,  that  the  declarations  of  a  plaintiff 
prior  to  the  arrest  and  tending  to  provoke  it,  could  not  be 
admitted  to  reduce  his  compensation  for  the  actual  injiuy, 
but  were  admissible  to  mitigate  the  danmges  for  the  indignity 
and  the  punitive  damages.  During  the  Civil  War  the  plain- 
tiff, having  pubUcly  and  indecently  exulted  at  ihe  assassina- 
tion of  the  President  of  the  United  States,  was  arrested  pur- 
suant to  a  general  order  of  the  defendant,  who  comnumded 
a  military  department.  The  order  was  illegal,  but  was  issued 
without  malice,  and  was  intended  as  a  means  of  preserving 
the  public  peace.  The  plaintiff  was  held  not  entitled  to  exem- 
plary damages.  On  the  other  hand,  the  provocation  of  his 
language  was  allowed  in  mitigation.'"'  And  evidence  that 
the  plaintiff  went  to  jail  voluntarily  may  be  admitted  for  the 
same  purpose.***  Where  the  arrest  was  upon  a  charge  which 
involved  damage  to  reputation,  it  may  be  shown  that  plain- 
tiff had  frequently  been  charged  with  the  same  offence  before 
the  arrest,  as  that  fact  tends  to  diminish  the  injury  to  the 
reputation.*** 

III. — Othee  Maucioub  Toets 
S  4S7.  Malicious  attachment. 

An  action  Ues  for  maJiciousIy  attaching  the  plaintiff's 
property.  In  Alabama  it  has  been  decided  that  in  an  action 
for  wrongfully  and  vexatiously  suing  out  an  attachment 
auxiliary  to  the  main  suit  to  enable  the  plaintiff  to  obtain  a 
lien  on  property  for  the  satisfaction  of  whatever  judgment 
he  might  recover,  the  costs  incurred  in  defending  the  original 
suit  constitute  no  part  of  the  plaintiff's  damages;  ***  though 
the  counsel  fees  in  the  suit  may  be  proven  and  considered  by 
thejxiry.***  Nor  CMi  expenses  incurred  in  attending  or  dam^es 
for  loss  of  time  incurred  in  defending  the  principal  suit  be  re- 
oovered.***  The  measure  of  damages  is  said  to  be  the  actual 
loBa  from  being  deprived  of  use  of  property,  injury  to  it,  and 
expenses   incurred    in   defending   attachment   proceedings.*** 

"  McCaU  V.  MoDoweU,  Deady,  233.  "•  White  v.  Wyley,  17  Ala.  167. 

■"Yost  e.  Tracy,  13  Utah,  431,  45  '"  MarehftU  v.  Betner,  17  Ala.  832. 
Fte.  346.  »■  Craddock  e.  Qoodwin,  54  Tex.  578. 

»"  Texas  M.  R.  R.  v.  Dean,  98  Tex.  '»  Boatwright  v.  Stewart,  37  Ark. 

S17,858.W.  1135.  614. 
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Where  wheat  wixmgfully  attaidied  Advanced  oonaiderably  in 
value  pebdiag  the  proceeding,  but  at  the  time  ot  its  redelivery 
to  the  defeodant  in  the  attadiment  had  defined  to  about  the 
prioe  it  bore  when  the  prooess  was  levied,  it  was  held  that 
he  eould  Hot  recover  the  difference  between  its  highest  market 
value  peadiag  the  aMadiment  and  its  value  at  the  time  of 
the  reddivwy,  without  pfoof  tiiai  he  could  or  would  have  sc4d 
it  at  the  advanced  rate.**'  Where,  however,  bonds  and  ootes 
belonging  to  a  bank  were  wnwgfully  attadwd,  and  dedined 
in  value  peading  the  attadunoit,  the  defeadaats  were  held 
liable  for  the  aetiul  loss  resulting  from  the  sale  at  a  price 
lower  than  would  have  been  realised  but  for  the  attaduneBt."' 
So,  in  MiBtiflBimN,  the  depreciation  in  the  value  of  wheat 
pe&di^  an  attachment  was  held  to  be  the  measme  of  dam- 
ages for  the  wrongful  suing  out  of  the  attachment.*'*  In  this 
action  evaienoe  of  the  phuntiff's  profits  alleged  to  be  lost  by 
injury  to  his  credit  has  been  admitted,  not  as  a  measure  a! 
diunages,  but  as  an  ingredient  in  the  eauae,  ot  to  guide  the 
discretion  of  the  jury.**"  Damages  for  destruction  of  buflinfies 
may  be  recovered.**'  A  shopkeeper  has  been  allowed,  where 
his  goods  had  been  wrottgfuUy  attached,  to  Mcover  for  loss  of 
business  during  the  time  it  was  au^ieoded,  aad  evidence  was 
admitted  as  to  the  Value  of  the  me  of  stush  gioods  where  the 
amount  reorived  per  day  was  Stated.***    Where,  m  LouJaJaaa, 

*"  MeriAe  V.  Van  bom,  16  Wis.  319.  tuve  been  by  ntMon  of  tJw  attachment, 

»■  Hum  V.  Itoyud,  It  R«b.  (U.)  iS».  bot  ftotn  mne  «thH  eaurn. 

»  FleaiiBE  t.  Bailey,  44  Min.  132.  "•  DonceU  ■>.  Joan,  17  A1&.  flSQ. 

In  Pratt  V.  Hampe,  114  Iowa,  237,  »' AfiMaackuceUt.-  Zinn  v.  Rioe,  161 

86  N.  W.  292,  an  action  for  die  mali-  Man.  571,  37  N.  E.  747. 

cioue  attachment  of  swMt  potatoea  in  Midtigm:  Jbtytim  t.  KnnWln,   36 

tiw  pound  not  naturMl  at  the  time  at  ^SiA.  407. 

tbe  attachment,  aad  not  dug  or  mar-  It  was  said  in  iteidhar  v.  Barger, 

Iieted  until  after  the  attachment  was  8  B.  Mon.  (Ky.)  160,  that  these  eould 

released,  it  was  hdd  t£at  the  meuure  oidy  be  reoovwed  in  an  action  <m  Uie 

of  daDMgM  waa  tlie  difocBoe  in  rahie  oaae,  aad  not  tn  an  action  ota  dw  at- 

of  tbe  crop  «a  it  lay  in  t^  ground  at  taduuent  bond.    See,  further,  Wallace 

the  time  of  the  attachment  and  at  the  v.  Unbo^  46  Tex.  S5. 

time  it  was  releaaed;  bnt  qnery  as  to  tn  Brovn  v.  Maater,  104  Ala.  461, 

this,  beonuae  it  would  fleem  tl»t  no  use  16  So.  413,  damagaa  were  aMniwd  for 

could  have  been  m«de  of  the  cfop  nntil  etonng  plaintiff'a  store  and  for  unl*w- 

after  the  ideaae  of  tbe  attaohmcot,  fully  detaining  the  attached  goods, 

and  if  the  <vop  had  deteriorated  in  ■"  Alexander  b.  Jaooby,  23  Oh.  8t. 

value  during  that  time  it  would  not  358. 
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ao  attaehmeot  ag^iiiat  a  vessel  was  released  on  tbe  elocution 
of  ft  aaortcBflc  on  her  by  her  master,  whkh  mortgage  was  void 
l:^  tite  lawB  of  tbe  State,  and  paoding  the  suit  in  which  the 
attaduaeat  was  issued  the  vessd  passed  into  the  hands  of 
6iMa  fide  {mrchasea^  but  was  not  refpstered  in  tbe  custom- 
bouBc,  and  Utae  was  bo  reocffd  evidenoe  of  the  change  of 
ownerehip,  and  sftor  final  ju<^aeut  dera^ang  her  to  be  liable 
she  was  again  auaed  by  her  atta^^iing  creditors,  but  released 
in  four  days  without  being  delayed  in  tbe  prosecution  of  her 
next  voyage,  it  was  held  in  an  action  by  the  owners  for  the 
wrongful  seizure  that  they  were  entitled  to  nuninal  danu^^ 
only.  Ibe  court  said  fha.t  tliey  had  no  cause  to  ocunplain 
that  they  were  called  to  makt  proof  of  ownwshlp  in  a  tiling 
apparently  bound  for  the  claim  of  the  sizing  creditor.*" 

It  has  been  held  that  oompenaation  may  be  recov««d  for  in- 
jury to  tbe  fedings."* 

Recovery  may  be  had  for  the  i»XHdmate  eonsequenoes  of 
the  malicious  attachment,  as  for  the  suing  out  of  other  attaeh- 
ments.*"  But  in  tat.  action  for  malicious  gMTu^uoHit  of  wages, 
[riaintaff  cannot  recover  oompensatioa  for  b^ig  discharged 
from  his  employment  because  of  the  attachment,**  nor  in 
an  action  for  the  malicious  garnishment  of  money  can  plain- 
tiff recover  for  loss  of  business  caused  by  his  want  of  the 
Btooey  to  pay  tite  expenses  of  the  business.*'' 

1 4W.'  MaMoious  prvstcvfym.  (rf  a  dvfl  suit 

When  an  action  ia  aMowed  to  lie  for  tiw  maHciaitt  proaecu- 
tion  of  a  civil  suit  against  the  plaintiff,  compensation  may  be 
recovered  for  the  peouniary  loss;  **"  but  generally  that  is  all 
^t  can  be  recovered,  since  there  was  no  imprisonmeot  <^ 
the  phuntiff.***    The  expenses  incurred  'by  the  (present  jAein- 

*For  1408  «f  tk  fligktk  edMioo,  ^^Cooper  v.  Scyoc,  104  Mo.  A^ip. 

ne  H^aSo,  4eAe.  414,  79fl.  W.  Tfil. 

»H«itw  V.  BeimeU,  1£  1a.  Ado.  »0'N«iIl«.  Johsun,  fi3  Mino.  439, 

715.  55  N.  W.  «01,  3»  Aaa.  St.  Bep.  US. 

<*<M<iI>.  Pluincr,  MN.  H.468,  43  ^Kmlttekv:  Woods  t>.  Fiimali,  13 

AU.  aiS,  7fr  Am.  St.  Hep.  189.  BuA.  eSB. 

CoHtn,   Titmuk  v.    M«iin-33raim  irtMi»iMn.-M(«Dwrt'.  Reiik,«6Wk. 

Co.,  79  Tex.  400, 14  S.  W.  BM.  364. 

"•Grimea  t.  Bowennan,  92  Mid).  "In    Louinana,    however,    in    an 

258,  62  N.  W.  751.  aotioD  for  the  malioioiu  proeecutioD 
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tiff  in  the  maliciously  prosecuted  proceeding  may  be  recov- 
ered;  *"  and  where  the  process  involved  deprivation  of  the 
use  of  property  compensation  may  be  recovered  for  that  loss.**' 
In  a  proper  case,  damages  may  also  be  recovered  for  injury 
to  credit  and  reputation.**'  In  Sonnebom  v.  Stewart,***  it  was 
said  that  in  an  action  for  maliciously  instituting  bankruptcy 
proceediugB  compensation  might  be  recovered  for  the  actual 
damage  to  the  defendant's  goods,  and  damages  for  the  break- 
ing up  of  his  business  and  destruction  of  his  credit. 

§  469.  Enticement  of  servant. 

In  the  action  for  enticing  a  servant  from  his  employment, 
it  was  said  that  the  general  rule  of  damages  is  the  value  of 
the  servant's  time  during  the  period  he  was  in  the  defendant's 
employment;  but  that,  in  cases  of  aggravation,  the  jury  may 
give  the  whole  value  of  the  servant;  ***  this,  however,  referred 
rather  to  slaves  than  to  servants.  In  a  case  of  this  kind  in 
Illinois,  for  enticing  a  registered  servant,  it  was  held  that 
the  plaintiff  was  entitled  to  recover  the  value  of  the  services 


of  an  action  of  ejectment,  it  was  held 
that  plaintiff  might  recover  for  morti- 
fication, mental  dietrces  and  hiimili^ 
tion.  Deekmde  v.  O'Hem,  30  La.  Ann. 
14, 1  So.  2S6. 

■*>  Umted  SUitt»:  Sonneboin  v.  Stew- 
art, 2  Woods,  599  (bankruptcy;  but  see 
the  same  case  on  appeal,  Stewart  v. 
Sonnebom,  98  U.  S.  187). 

Georgia:  Slater  o.  Kimbro,  91  Ga. 
217,  18  S.  E.  296,  44  Am.  St.  Rep.  19. 

Indiana:  Whitesell  v.  Study,  37  Ind. 
App.  429,  76  N.  E.  1010  (personal 
action). 

NeiB  York:  Gerlcen  v.  Ruppert,  33 
Misc.  382,  67  N.  Y.  Supp.  589  (re- 
plevin). 

In  an  action  for  malicious  proae- 
cuUon  of  Kamialmient  proceedings  it 
appeared  that  plaintiff,  instead  of  ap- 
pearing in  those  proceedings  himself, 
sent  an  agent  to  answer  for  him;  while 
the  court  held  that  a  garnishee  could 
not  answer  by  agent  but  must  appear 
personally.  It  was  held  that  the  cost 
of  the  answer  by  agent  would  not  be 


allowed  in  this  action.  Cornell  v. 
Payne,  115  Dl.  63,  3  N.  E.  718. 

'"  ColoTwlo:  Lord  v.  Guyot  (Colo.), 
70  Pac.  683  (property  tied  up  by  at- 
tachment). 

Oeorgia:  Farrar  n.  Brackett,  86  Ga. 
463,  12  S.  E.  686  (plaintiff  dispossessed 
of  mill);  Slater  v.  Kimbro,  91  Ga.  217, 
18  S.  E.  296,  44  Am.  St.  Rep.  19 
(pl^ntiff  dispoeeessed  of  boarding- 
house). 

Ohio:  Newark  Coal  Co.  v.  Upaon,  40 
Ohio  St.  17  (injunction  against  mining). 

In  Gerken  v.  Ruppert,  33  Misc.  382, 
67  N.  ,Y.  Supp.  5Sfl,  a  suit  for  the  ma- 
Ucious  prosecution  of  a  replevin  action, 
dami^^es  for  the  wrongful  taking  hav- 
ing already  been  recovered  in  the  re- 
plevin suit  could  not  be  recovered  again 
in  this  action. 

*"  Lord  f.  Guyot,  (Coki.),  70  Pac. 


"« Dubois  t>.  Allen,  Anthon's  N.  P. 
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lost  Up  to  the  time  of  the  commencemeat  of  the  suit,  the 
leaaon&ble  expenses  necessarily  incurred  in  getting  the  aerv- 
ant  back  again,  and  damages  for  the  loss  of  time,  trouble, 
and  injury  sustained  until  the  conunencement  of  the  suit; 
and  that,  if  the  plaintiff  lost  the  entire  service  in  consequence 
of  the  defendant's  act,  then  he  was  entitled  to  the  value  of 
Gx  tenn  of  service.'**  So  it  has  been  held  that  the  reasonable 
expenses  of  searching  for  an  abducted  child  may  be  recovered 
by  the  parent.*"  And  where  the  enticement  was  at  the  time 
the  servants  were  engaged  in  getting  in  a  crop,  recovery  may 
be  had  for  damage  to  the  crop  caused  by  lack  of  hands  to  get 
it  in.»" 

S  4T0.  Consequential  damages. 

In  an  action  on  the  case  for  enticing  the  plaintiff's  servants 
(who  were  not  hired  by  the  plaintiff  for  a  limited  or  constant 
period,  but  worked  by  the  piece),  by  inviting  them  to  dinner, 
and  inducing  them  to  sign  an  agreement  not  to  work  for  him; 
it  being  proved  that  the  pUuntiff,  a  pianoforte  maker,  realized 
about  £800  per  annum  by  the  sale  of  his  instruments,  the  jury 
found  a  verdict  for  £1,600.  The  plaintiff  was  nearly,  if  not 
absolutely,  ruined.  On  a  motion  for  a  new  trial,  it  was  insisted 
that,  as  the  men  worked  by  the  faece,  each  of  them  was  jus- 
Ufied  in  leaving  the  pl^utiff  when  he  had  completed  the  work 
in  hand;  and  that,  in  point  of  fact,  the  phuntiff  could  only  be 
entitled  to  recover  dami^es  for  the  half-day  for  which  his 
workmen  accepted  the  defendant's  invitation.  The  court 
refused  to  interfere  on  the  ground  that  the  damages  were 
exoesave;  and  Richardson,  J.,  said:  "The  measure  of  damages 
he  is  entitled  to  receive  from  the  defendant  is  not  necessarily 
to  be  confined  to  the  servants  he  might  have  in  his  employ 
at  the  time  they  were  so  enticed,  or  for  that  part  of  the  day 
on  which  they  absented  themselves  from  his  service,  but  he 
is  entitled  to  recover  dam^es  for  the  loss  he  sustained  by 
theh  leaving  him  at  that  critical  period."  '"  So  where  the 
defendant  entices  away  the  farm  hand  of  the  plaintiff,  the 

i*  HajB  r.  Bordew,  6  ni.  46.  "McCutchm    v.    Tiqrlor,    11    Lea 

■•  Rioe  V.  Nickenon,  9  AIL  478.  (Tenn.),  2S0. 

**  Gunter  e.  Astor,  4  Mooce,  12. 


itizecy  Google 


0  MALICIOUS  TOBT8  §§  470a,  470b 

iter  may  reoovtr  the  exprnse  of  &n  unsucoessful  attempt 
repbwe  him,  and  tlie  net  profits  made  by  men  of  fair  buei* 
as  oa{>aaity  out  of  the  I^kws  at  such  a  hand  duting  the  period 
r  whieh  the  hand  was  hired.** 

tTOk.  BCaUcicudy  prociiriDg  disduuf*  or  otiur  bretcb  <tf 
contncL 

la  au  action  for  maliciouBly  [N'ocuriiig  the  dischange  of 
e  plaintiff,  all  damage*  may  be  recovered  wfait^  the  plfun- 
F  could  have  recovered  if  he  had  been  wrongfully  disduufed 
'  his  master,  includiag  compensation  for  loss  of  time."* 
it  even  if  the  plaintiff  could  not  have  sued  his  master,  as 
r  instance  if  the  employment  was  at  will,  he  may  neverthe- 
is  recover  substantial  damages  agauMt  one  vrho  maticiously 
ocures  his  discharge."* 

And  BO  for  maliciouMy  procuring  the  Ixeach  of  Miy  con- 
ict  tiw  measure  of  damages  is  ordimuily  the  same  as  it  would 
in  an  action  for  breadi  of  the  contract  itself.  ^^' 

LTOb.  C^pimcy. 

In  an  action  for  conspiraey  in  restraint  of  trade,  the  pUa- 
f  may  recover  his  loss  of  profits  axtd  also  the  diminution  in 
lue  of  his  property  by  the  conspiracy.***  And  in  general 
e  measure  c^  damages  in  va  action  fai:  a  conspiraey  is  what 
e  i^aintiff  lost  as  a  result  of  the  conspiracy.  So  wheoK  one 
il^yed  a  broker  to  sell  his  land,  aod  the  broker  got  an 
er  (^  a  cash  price  and  oertam  other  lots  of  land,  but  (he 
oker  and  oth««  conspired  to  defraud  tte  seller  by  keqmig 
n  igDorant  of  the  fact  that  land  was  offered  in  exchange, 
d  as  a  result  of  tfae  conspiracy  he  sold  his  land  for  tibe  cash 
yaaent,  while  the  defendants  got  titie  to  the  otJier  land  of- 
■ed  in  «[change,  the  measure  of  dum^es  was  the  value  of 
(^  land,  aace  tihe  plaintiff  would  have  got  it  but  for  the 

*  Lee  v.  West,  47  Ga.  311;  Smith  v.  ">  Chipley  v.  Atkiosoa,  23  Fla.  206, 

odman,  75  Ga.  198.  1  So.  W4,  11  Am.  St.  Rep.  367. 

"  MiMowi:  UUy  v.  Cwrtwell,  40  "'  Knidterbocka-  loe  Co.  r.  Gard- 

I.  App.  44.  iaer  D&iry  Co.,  107  Md.  556, 69  Atl. 

Vtw  York:  ConneU  ».  St«&er,  20  405. 
BC.  423,  45  N.  Y.  Supp.  1048. 
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delmdaai's  eonaiHracy.*"  And  in  an  action  for  oonspiracy 
to  procure  from  a  oorpmntion  a  cmtmct  to  construct  build- 
ings for  It  at  b  Ui^  iHice,  the  differraice  between  the  price 
adttd  and  the  real  price  to  be  divided  between  an  officer 
of  tiie  cerp<»tttion  and  the  other  conspiratOTS,  where  the  con- 
apiltmy  fwcceededf  t^  couiract  was  made  and  perfonned  and 
the  priee  tiaid,  the  meaaure  irf  damages  was  the  excees  of  the 
ooBtaiact  price  over  the  real  «o*t  of  the  work."' 

IV. — SHBTTf^ioir  Aim  AuBNArnoN  or  Aiiivcn<Mr 
\  ftTl.  Seduction. 

*  "Hie  common-4aw  action  of  caee,  by  the  father  ot  maatw, 
lot  seducing  a  dsu^ter  or  (emale  servant,  is  one  of  a  peculiar 
(hu-acter.  It  is  aninently  a  leg^  fietioti:  the  demand  is  based 
upoa  the  mere  loss  of  service;  but  the  dami^es  are  very  mxteh 
at  htf^,  and  in  tiie  discretion  ot  the  jury.  It  is  very  curious 
to  see  how  Uw  jH-aetice  of  giving  damages  beyond  the  mere 
value  of  the  s»vioe  has  pxmn  up.  As  late  as  the  latt»  part 
<A  the  18th  cmtury,  in  a  caee  tried  b«lore  Mr.  Justice  Qiam- 
bre,  the  action  being  brouj^t  by  t^  father  for  the  seduction 
of  his  natural  dau^ter,  the  judge  charged  the  jury  that  tliey 
must  oonfiider  the  fonde  merely  in  the  <^aracter  of  a  servant, 
Mid  award  the  plaintiff  otMnpenaatioB  for  the  loss  of  service 
only,"'  In  the  year  1800,  Lord-  Eldon,  then  chief  justice  of 
the  Common  Pleas,  in  an  action  tried  before  him,  told  the 
jury  that  they  were  to  look,  not  merely  to  the  loss  of  service, 
but  to  the  iDounded  Jeding»  of  the  party.  ^"  In  1805,  Lord 
EUeoboTougb,  in  a  case  before  him,  told  the  jury  that  "dam- 
ages might  be  ^ven  for  the  loss  wMch  the  father  sustained 
by  being  deprived  of  the  society  and  comfort  of  his  child,  and 
by  the  dishonor  which  he  receives."  ***  And  finally,  the  same 
learned  judge  on  a  motion  to  set  aside  an  inquidtion  la  a  case 
of  seduction,  on  the  ground  of  exces^ve  damages,  said  that 
Hub  proceeding  was  one  sui  generis,  where,  in  estimating  the 
damages,  the  parental  fediugs  and  the  feelings  of  those  who 

wfiniuata  p.  AUrori,   177  Man.  oSelwyn'lNHPnu,  7th  «d.,  1116. 

466,  n  N.  E.  126.  ■"  Sm  note  b>  AndiewB  «.  Ad«gr>  8 

-St.  Pad  IKatimng  Co.  v.  Pntt,      C.  &  P.  7. 
15  Minn.  216, 47  N.  W.  789.  »•  Bee  same  note. 
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stood  in  loco  parentis,  had  always  been  taken  into  conadera- 
tion;  and  although  it  was  difficult  to  conceive  on  what  legal 
principles  the  damages  could  be  extended  ultra  the  injury 
arising  from  the  loss  of  service,  yet  the  practice  was  now 
inveterate,  and  could  not  be  shaken.*"  "The  action  for  se- 
duction," says  the  Supreme  Court  of  New  York,  "is  peculiar, 
and  would  seem  to  form  an  exception  to  the  rule  that  actual 
damages  only  can  be  recovered  when  the  action  is  for  loss  of 
service  consequential  upon  a  direct  injury;  but  there  the  party 
directly  injured  cannot  sustain  an  action,  and  the  rule  of  dam- 
ages has  always  been  considered  as  founded  upon  special 
reasons  only  applicable  to  it."  *"  In  a  case  brought  by  the 
mother,  in  1837,  Tindal,  Chief  Justice  of  the  Ei^Ush  Com- 
mon Pleas,  directed  the  jury  that  they  might  give  damages 
for  the  distress  and  anxiety  of  the  plaintiff.'"  As  to  the  right 
of  recovery,  however,  the  English  cases  adhere  to  the  original 
idea  on  which  the  action  is  founded.  So,  if  there  is  no  proof 
of  loss  of  service  whatever,  there  can  be  no  relief.***  So,  al- 
though the  defendant  be  guilty  of  the  seduction,  but  the  jury 
are  of  opinion  that  the  child  is  not  his,  the  phuntiff  cannot 
recover.'*'  In  other  words,  without  some  damage  to  the 
plaintiff  or  master,  occasioned  by  the  illness  of  the  female, 
and  resulting  from  the  illicit  intercourse,  the  plaintiff  is  with- 
out relief.** 

§  472.  Damages  governed  by  legal  rules. 

*  Where  the  jury  were  directed,  or  supposed  they  were  di- 
rected, that  damages  might  be  given  for  bringing  up  the  child, 
the  fruit  of  the  illicit  connection,  the  Supreme  Court  of  New 
York  granted  a  new  trial,  on  the  ground  that  the  plaintiff, 
the  master,  was  under  "no  legal  obligation  to  support  and 
educate  the  child;  that  he  could  not  be  compelled  to  appro- 
priate the  proceeds  of  the  verdict  to  that  purpose;  and  that 
the  verdict  would  not  afford  the  defendant  any  exemption 
from  his  liability  to  provide  for  the  child,  when  called  on  in 
the  regular  course  of  the  law."  "'     This,  in  effect,  declares 


"  Irwin  V.  ; 
"  Whitney 


1,  11  East,  23. 
Hitchcock,   4    Dea. 


*'  Andrews  v.  Askey,  8  C.  &  P.  7. 


"'  GrinneU  v.  Wells,  7  M.  4  G.  1033. 
"■  Eager  v.  Grimwood,  1  Ex.  61. 
*'  Nno  York:  HitctuoaD  ».  Whitney, 
9  Hun,  512. 
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that  the  damages  are  to  be  measured  by  strict  legal  rules,  or 
at  least  asserts  the  principle  already  stated,  that  even  in  cases 
of  a^ravation,  where  it  appears  that  the  jiiry  did  not  intend 
to  give  vindictive,  but  only  compensatory  damages,  and  on 
that  point  were  wrongly  instructed,  such  course  will  be  taken 
as  to  restrict  the  compensation  within  legal  limits.^'  ** 


S 173.  General  rule. 

In  an  action  for  the  seduction  of  bis  daughter,  the  father, 
or  one  who  stands  in  his  place,  recovers  not  only  for  the  actual 
loes  of  his  dfli^ter's  services  and  the  medical  expenses  of  her 
iUness,***  but  also  for  his  woimded  feelings  and  affections,^ 
his  s^ise  of  shame,  humiliation  and  di^ace,^  for  the  wrong 
done  him  in  his  social  and  family  relations,^  and  for  the 


VtnnorU:  Hajmee  ir.  Sindfur,  23  Vt. 
108. 

But  we  England:  Terry  v.  Hutohin' 
■on,  L.  R.  3  Q.  B.  599,  g  B.  A  S.  487. 

■•Sargent  u. ,  5  Cow.  106. 

See,  aim,  EdmondaoD  v.  Machell,  2  T. 
R.  4. 

"■  Arhmtat:  KmpBon  c.  Gmyaon,  54 
AH(.404, 16S.W.4,26Am.8t.Rep.62. 

IBiruri*:  Gairetson  v.  Becker,  52  111. 
App.  255. 

Indiana:  Pruitt  ».  Cos,  21  Ind.  15. 

New  Jeraey:  Coon  r.  Moffitt,  3  N.  J. 
L.  430;  Middleton  v.  Nichols,  62  N.  J. 
L.  636,  43  Atl.  575. 

Nod  York:  Akerley  p.  Hainee,  2  Cai. 
292;  Hogan  u.  Cregaa,  6  Robt.  138. 

Wat  Virginia:  Riddle  v.  McGiniuB, 
22  W.  Va.  253. 

One  not  a  parent,  but  standing  in 
loco  parentit,  recovere  damages  of  the 
nine  diaracter  as  a  parent.  Tittle- 
baum  e.  Boehmcke  (N.  J.),  80  Atl.  323. 

"DdMDore;  Herring  v.  Jester,  2 
HouBt.  66. 

Georgia:  Kendrick  e.  McCrary,  11 
Ga.  603. 

nUnoit:  Garretson  t>.  Becker,  52 
HL  App.  256. 

Indiana:  Pruitt  v.  Cox,  21  Ind.  15; 
Felkner  v.  Scarlet,  20  Ind.  154;  Taylor 
V.  Shelkett.  66  Ind.  297. 


MauaekiaeOa:  Hatch  v.  Fuller,  181 
Man.  574. 

New  Hampiktre:  Lunt  n.  Philbtiok, 
59  N.  H.  59. 

New  Jeney:  Coon  p.  Moffitt,  3  N.  J. 
L.  436;  Middleton  v.  Nichols,  62  N.  J. 
L.  636,  43  Atl.  675. 

PemuyUxmia:  Homketh  p.  Baw,  8 
S.  &  R.  36. 

Virginia:  Clem  o.  Hohnea,  33  Gratt. 
722. 

For  a  father's  Iobb  of  the  comfort 
and  consolation  in  the  virtue  of  hia 
dau^ter,  and  for  the  loss  of  hope  in 
her  future.  Barbour  v,  Stephenson, 
32  Fed.  66. 

'"Arkanita:  Simpson  b.  Grayson, 
54  Ark.  404,  16  S.  W.  4,  26  Am.  St. 
Rep.  52. 

lUinoie:  Garretson  v.  Becker,  52  111. 
App.  255. 

New  Jeraey:  Middleton  v,  Nichols, 
62  N.  J.  L.  636,  43  At!.  575. 

West  Virginia:  Riddle  v.  McGinnis, 
22  W.  Va.  253. 

*"  Delaware:  Herring  o.  Jestw,  2 
Houst.  66. 

Oregon:  Parker  f.  Montdth,  7  Ore. 
277. 

Virginia:  Clem  v.  Holmes,  33  Gratt. 
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n  and  dishonor  brou^t  on  the  family."**  And  in  order 
istimate  such  injuries,  the  gener^  good  character  of  the 
tttiff's  family  may  be  shown.*" 


4.  Ez«mpUry  damages. 

s  a  general  rule,  exemplary  damages  may  always  be  giTsa.*** 
n  where  the  relation  of  master  and  servant  exists  by  con- 
tion  only,  as  where  the  plaintiff's  daughter  is  of  age,  the 
very  will  not  nscessarily  be  restricted  to  compensatory 
lages.*"  Nor  although  the  statute  authorizes  the  daughter 
je  in  her  own  iujbb,  wiU  they  be  tbxis  restricted  in  an  action 
ight  by  the  father."* 

5.  Aggravation. 

vidence  of  the  pecuniary  condition  of  both  plaintiff  and 
ndant  has  been  held  admissible,  not  for  the  purpose  of 
rtaining  how  much  the  defendant  ean  pay,  but  how  much 
plaintiff  has  been  injured.*^*    Evidence  of  an  abortion 

MeGinnia, 


Driawore.-    Herring    n.    Jester,    2 

t.  66. 

trfia:  Kendrick  v.  MoCrary,   11 

03. 

:nou:  MigheU  v.  Stone,  175  III. 

>1  N.  E.  906;  Garretson  t>.  Becker, 

I.  App.  255. 

hana;  Felkner  v.  8cu>let,  29  Ind. 

Taylor  w.  Shelkctt,  66  Ind.  297. 

ntueky:    Wilhoit    t>.    Hancock,    5 

,  567. 

le  Jeraey:  Coon  v.  Moffitt,  3  N.  J. 

6;  Middleton  v.  Nichob,  63  N.  J. 

6,  43  Atl.  575. 

igoH:  Pafker  •.  Monteith,  7  Ok. 

vuyleania:  Homketfa  f.  Bur,  8 

R.  36. 

■girtia:  Clem  v.  Holmes,  33  Gratt. 

Fwfa;  PaUwon  v.  Wilcox,  20  Up. 

C.  P.  385. 

Oregon;   P&rker   v.    Monteith,    7 

277. 

intylMnta;  Wilson  v.  Sproul,  3 

&  W.  49. 


We*l  ViTf/iwa:  RiddtB  d 
22  W.  Va.  253. 

"*  lUiMou:  Ball  «.  Biuea,  21  III.  161. 

Ntw  York:  Bartley  ».  Riebtmyer,  4 
N.  Y.  38,  44;  IngeraoU  v.  Joaea,  5  Barb. 
661. 

England:  EdmotulaoB  e.  Maohell,  2 
T.  R.  4;  Irwin  v.  Daarman,  11  Eamt,  23. 

">  Lipe  ».  Eisenlerd,  33  N.  Y.  329; 
Badgley  ».  Decker,  44  Barb.  577. 

"<  Stevenaon  >.  Belknap,  0  la.  97. 

"*  Ddaware:  Hening  v.  JaMer,  2 
Hourt.  66. 

lainoit:  White  v.  Murtland,  71  B!. 
250. 

North  Carolina,'  MoAulay  p.  Biik- 
head,  13  Ind.  28;  to  to  afleot  eicBiplary 


VirfiMia:  Clem  «.  Holmes,  33  Qratt. 


lAVMy  V.  Crooke,  52 
Wis.  612. 

But  ambra: 

Michigan:  Watson  v.  Wataou,  63 
Mich.  168. 

Ntw  York:  Dain  v.  Wyooff,  7  N.  Y. 
191. 
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produced  by  the  defendant  is  not  inadmiaable  on  the  groimd 
that  the  damagca  it  tends  to  prove  are  too  remote.'"  It  has 
been  held  that  in  this  action  no  evideoee  can  be  given  as  to 
mj  promise  of  marriage,  rather  with  refwenoe  to  the  right 
of  action  or  measure  of  damages;  the  rranedy  for  the  t»«ach 
of  that  contract  belonging  to  the  female  in  her  own  maa».'" 
Tbfis,  in  the  King's  Bench,  Lord  EIlenbf»ough  sud:  "The' 
daughter  may  be  asked  whether  the  d^endant  paid  his  ad- 
dresses to  her  in  an  honorable  way;  further  than  that  you 
can  on  no  account  go."  ^  So  in  New  York,  in  soeh  a  ease, 
it  has  been  held  incorrect  to  admit  this  description  of  evi- 
dence, whether  the  judge  instructs  the  jiiry  that  they  may 
give  dam^es  for  the  seduction  and  also  for  the  breaeh  of 
the  promise,  or  whether  he  admits  it  only  to  jHove  the  aeduc- 
^n,  but  not  to  enhance  the  damages.  "* 

Sl7«.  Mltlgatioit. 

Proof  of  indiffer^ice  on  the  plaintiff's  part,  in  affording 
opportunities  of  criminal  intercourse  between  his  daughter 
and  i^e  d^endant,  may  be  admitted  in  mitigatiMi  of  dun- 
ages,***  but  not  of  a  seeming  insensilHlity  on  the  put  of  the 
father  to  his  daughter's  disgrace."'  Not  is  it  competMit  for 
the  defendant  to  show  that  the  daughter  otmsented  wittingly 
to  the  seduction,  nor  even  that  she,  in  fact,  seduoed  the  de- 
fendant, her  consent  not  depriving  the  i^aintiff  tA  his  right 
of  action."*  But  the  unehastity  of  the  daughter  previous  to 
the  defendant's  aet  wiQ  mitigate  the  damages,  and  may  re- 
duce them  to  mere  compensation  for  loss  of  service  and  ex- 
pense of  lying  in."*    Nor  can  an  offer  to  marry  the  fmoale 

"IBinMi:  Whiter  p.  MurtlMd,  71  eH  >.  M'Ew«n,  fi  Dettie,  367;  Welh  v. 

a.  2S0.  Padgett,  8  Barb.  323. 

WUeontin:  Elopfec  n.  Bromme,  26  ^  ZerGng  v.  H«urw,  2  Oeens  (la.). 

Wit.  372.  620. 

■"  Whitney  >.  Ebner,  60  Barb.  2S0.  ■■■  Bolton  v.  Miller,  0  iRd.  763. 

Contra,  Paricer  ■>.  Montdth,  7  Ore.  «•  MeAuIay  t>.  BiiUuMd,  13  iMd.  28. 

Tl.  **■  Arkaruat;  Simpeon  v.  GraysoD,  M 

<"  Dodd  V.  NorriB,  3  Camp.  510.  8e«,  Ark.  404, 18  8.W.  4, 26  Am.  St.  lUp.  62. 

ilm,  Tullidee  e.  Wade,  3  Wita.  18.  AficMffon-   Stoudt  «.  8heid»«rd,  73 

■"Foster  b.  ScoffieM,  1  Johns.  297;  Mich.  588,  41  N.  W.  806. 

Ctufc  E>.  Fitch,  2  Wend.  459;  Gillet  v.  New  York:  Akerley  v.  Hainn,  2  Cai. 

Httd,  7  Wend.  193.   See,  also,  Brown-  2ft2;  Hegao  v.  CrAgan,  6  Robt.  139. 
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be  fpven  in  evideace  to  mitigate  the  damages;  "^  but  actu^ 
marriage  may  be."*  In  an  action  for  the  seduction  of  the 
plAintifT's  daughter,  the  defendant  can  show  that  the  plaintiff 
was  not,  in  fact,  married  to  his  reputed  wife,  as  it  shows  that 
the  plaintiff  was  not  entitled  to  the  services  of  his  daughter.^ 
A  recovery  by  the  daughter  for  the  seduction,  where  such  an 
action  can  be  maintained,  does  not  mitigate  the  damages 
recoverable  by  the  father."" 

§  4T7.  Acti<ni  by  party  seduced. 

Where  the  woman  is  allowed  (by  statute)  to  recover  in  her 
own  name  for  seduction,  the  measure  of  her  recovery  is  sub- 
ject to  l^e  same  rules.  Thus  a  woman  may  recover  for  wounded 
feelings  and  dishonor,*"  for  loss  of  social  standi)^, "*  and  for 
consequences  such  as  pregnancy,  childbirth,  sickness,  and  the 
like.""  Prior  unchastity  may  be  shown  in  mitigation;  "^  and 
the  pecuniMy  condition  of  the  defendant  may  be  shown."* 

§  478.  Criminal  conversation. 

In  the  assessment  of  damages  against  a  co-respondent  in 
this  action,  the  measure  of  damages  is  the  value  of  the  wife 
of  whom  the  husband  has  been  deprived.*"  This  is  the  value 
of  her  services,  conjugal  aid,  society,  affection  and  comfort, 
less  a  sum  represented  by  his  obUgation  to  clothe,  support, 
cherish  and  care  for  her,"*  The  wife's  wealth  is  important 
only  if  it  is  shown  that  she  was  contributing  from  it  toward 
the  support  of  the  family,  thus  relievii^  her  husband  from 
that  amount  of  burden.*^  The  husband  may  also  recover 
for  his  sufferii^  and  dishonor."*    So  it  has  been  said  that  the 


»*Iia«m»:  White  ■>.  Muitland,  71 

"'Slowera 

.  Singer.  24  Ky.  L.  Rep. 

m.  250. 

395,  68  S.  W. 

637. 

Neu>    York:    Ingermll    d.   Jones,    5 

"White  B 

Gregoiy,  126  Ind.  95, 

Barb.  661. 

25  N.  E.  80e 

"■Eichar  0.  Kistler,  14  Pa.  282. 

"•Cowing 

.  Cowing,  33  L.  J.  N.  S. 

>•  Howland  ».  HowUnd,  114  Mam. 

Prob.  149. 

817. 

"'  Jenness 

V.  Simpson,  81  Vt.  109. 

«  Pruitt  V.  Cox,  21  Ind.  15. 

78  Atl.  886. 

■"Sunona  v.  Bushy,  119  Ind.  13. 

•"Jenness 

V.  Simpson,  81  Vt.  109, 

••  Hawn  D.  Ban^iart,  76  la.  683,  39 

78  AU.  886. 

N.  W.  251. 

» lUinoit: 

Browning  v.  Jones,  58 

*•  McCoy  V.  Trucke,  121  Ind.  292. 

m.  App.  S97 
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huetMtnd  Mm  recovM*  tmn  than  homiaiU  danuM^,  ev^  ff 
he  hhd  fiot  loM  Uie  ftffectnm  of  his  wife  by  Uie  act,  nor  had 
his  family  broken  up,  nor  his  domestic  relations  impaired.*"^ 
In  a  case  at  Niai  Prius,  where  the  husband  was  uoawMV  of 
his  wife's  dMiontMr  tiU  l^e  made  the  disclosure  to  him  on  her 
dying  bed,  a&d  he  oontinued  to  treat  her  with  great  kindneK 
till  het  dfAth,  which  occuned  in  the  fUffiie  mon^,  Mr.  Justice 
Coleridge,  While  iti«lrueting  the  jury  against  the  allowance 
of  vkidicUve  damages,  tetd  th«n  to  ^ve  damages  iot  the 
shock  to  ^e  hu^and's  feelings  and  the  has  of  ku  wife'e  todety 
down  to  tte  time  of  her  death."*  In  Yundt  v.  Hartrui^  *** 
Walker,  C.  J.,  said: 

"Hie  de^ftdation  wfaii^  uisuee,  the  distrem  uid  mental 
anguirii  which  ixeoeAiMily  ft^w,  are  the  real  causes  of  reoov- 
tsj.  H  haa  bo%  bem  ttte  policy  of  the  law  to  coi^ne  the 
recoVfity  by  ^e  injured  party  to  the  pfee^  amoutit  of  m<H»y 
vidtk  he  has  prored  he  has  lost  by  the  depiivatioa  of  labor 
easuing  bnieti  the  injury.  But  tiie  law  bse,  in  a  more  juet 
8{Hrit,  altowed  a  reoovM'y  lor  injury  to  falnily  reputation  uad 
Migulsh  growing  out  of  Uie  Injury.  Nor  is  it  true  that  because 
^^)^ee  waa  absent  ftom  home  he  tiier^m^  could  have  sus- 
tained no  loss  irf  s^^ce  by  reason  of  his  wife  being  debauched. 
He  had  a  rl|^t  to  ho*  s^vices  in  the  nurture  of  Ms  children, 
as  w^  as  a  virtuous  <Mample  to  thttn  by  hst.  He  had  tJie 
rif^t  to  the  teaohifiga  of  a  virtuous,  iffld  not  of  a  deptaved 
ffloth^  to  his  <^dren.  If  he  intriiSted  their  care  to  a  virtuous 
sad  ufid^ed  mothw,  and  appelltuit  corrupted  and  dd^aaed 
h^,  he  thereby  became  liable  to  t4}pellee  for  tiie  nef^ect  to 
her  family  and  hst  M[ample  to  hef  <ihiklr^t" 

\V19.  Aggravation. 

U  ^e  oo-reep(Hid^t'«  ft^une  was  used  by  hirw  m  a  means 
of  the  seduction,  it  is  said,  in  England,  that  it  may  be  taken 
into  aoeoimt,  but  not  otherwise.**    tn  Peters  v.  Lake  *"  it 

PHUMpteRMi:  &f  &th^  e.  Must,  164         »  OoWmg  v.  Cowing,  33  L.  J.  (N.  S.} 

Pa.  580,  30  Atl.  434.  Prob.  149. 
"  StumiD  f.  Humine],  39  la.  47S.  "'  60  III.  206. 

"WUton  B.  WAeta,  7  C.  ft  F.  198.         Aee.,  Mattteis  i>.  Macet,  164  Fl».  680, 

■•41  111.9,  12.  30AU.  434. 
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was  held  that  evidence  of  the  defendant's  pecuniary  ability 
was  admissible  as  affecting  the  question  of  exemplary  damages. 

§  480.  Mitigation. 

Proof  of  the  ill-treatment  of  the  wife  by  the  husband  before 
the  criminal  intercourse  may  be  received  in  mitigation;  *•* 
so  may  the  fact  that  the  plaintiff  is  dissolute  and  immoral; '"' 
or  that  the  general  character  of  the  wife  is  bad.***  In  Conway 
('.  Nieol  ~*  it  was  held  proper  to  show  that  the  wife,  before 
her  marriage,  had  given  birth  to  a  child;  but  this  must  be 
taken  in  connection  with  the  fact  that  the  defendant  was 
the  father  of  the  child,  and  that  the  plaintiff's  wife  had  been 
true  to  her  marriage  vows,  except  with  the  defendant.  In 
Stumm  i».  Hummel  **  it  was  held  competent  to  show,  for 
the  purpose  of  ascertaining  the  amount  of  damages,  that 
the  plaintiff's  wife  had,  before  marriage,  lived  in  the  defend- 
ant's family,  when  he  had  intercourse  with  her;  and  that  he 
had  induc«i  her  to  marry  the  phuntiff  on  the  ground  that  the 
latter  would  make  a  good  husband,  and  that  he  (the  defend- 
ant) would  continue  to  have  intercourse  with  her.  It  was 
also  held  that,  if  the  wife's  bad  conduct  was  confined  to  her 
intimacy  with  the  defendant,  and  the  plaintiff  was  induced 
to  marry  her  on  his  recommendation  that  she  was  a  good  girl, 
then  her  intercourse  with  the  defendant  before  marriage 
could  not  be  considered  in  mitigation  of  damages.  It  has 
been  held  competent  to  show,  in  mitigation  of  damages,  that 
the  plaintiff's  wife  was  an  actress;  that  he  concealed  his  mar- 
riage from  his  wife's  mother,  and  very  seldom  saw  his  wife, 
but  suffered  his  wife  to  remain  living  with  her  motlier  as  if 

"■/wKona;  Coleman  v.  White,  43  New    York:  Bennett  v.  Smith,  21 

Ind.  429.  Baifo.  439. 

lotaa:   Dance  v.    McBride,  43  la.  Or  that  the  wife  had  lost  her  affeo- 

624.  tion  for  her  hiuband.     Browning  >. 

MaesachtiseiU:  Pahner  v.  Crook,  7  Jones,  52  111.  App.  597. 

Gray,  418.  "*  Indiana:  Clouaer  i>.  Clappo',  59 

New  Hampthire:  Craee  v.  Grant,  62  Ind.  648. 

N.  H.  675,  13  Am.  St.  Rep.  607.  New  Hampthve:  Sanborn  u.  Netlaon, 

""  lUinou:  Browning  o.  Jonea,   52  4  N.  H.  501. 

111.  App.  597.  •>•  34  la.  533. 

New  Hampikire:  Ctobs  v.  Grant,  62  «"  39  la.  478. 
N.  H.  675,  13  Am.  St.  Rep.  607. 
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she  were  a  single  woman,  and  allowed  her  to  continue  her 
theatrical  performances  in  her  maiden  name.'"'  And  so  con- 
nivance by  the  husband  may  be  shown  in  mitigation.  ""^ 

\  480a.  Alienaticui  oi  affection  of  a  wife. 

In  an  action  for  alienation  of  the  affection  of  a  wife  the 
husband  may  recover  compensation  for  loss  of  the  services, 
society,  and  comfort  of  the  wife,*"  and  for  the  injury  to  his 
feelings  and  affections,  and  to  his  funily  pride.""  It  may 
be  shown  in  mitigation  that  the  husband  had  abused  his  wife  "' 
and  that  she  did  not  love  him,'"  and  had  obtained  a  divorce 
since  the  defendant's  wrongful  act;'"  or  that  he  had  no 
affection  for  his  wife,  that  his  own  immoral  conduct  and  re- 
lations with  other  women  established  the  fact,  and  that  his 
violence  and  cruelty  had  driven  her  from  his  home.*" 

\  t&Ob.  Alienation  d  affection  of  a  husband. 

In  an  action  for  alienation  of  the  affection  of  a  husband 
the  wife  may  recover  for  the  loss  of  her  husband's  society  and 
of  his  support  and  maintenance,*"  and  to  establish  the  value 
of  these  items  she  may  show  his  position  in  life,  occupation, 
etc.*"  Having  shown  these  things,  she  may  recover  the  cost 
of  her  separate  maintenance;  and  this  without  deductii^  the 
amount  she  may  have  made  by  her  own  services  after  the 
separation.'"    She  may  also  recover  for  her  mental  anguish, 

"CUeraft  o.  Eari  of  Harborou^  '"  Millqwugh  v.   Potter,   62  App. 

4  C.  t  P.  49B.  Div.  521,  71  N.  Y.  Supp.  134. 

"•Suborn  e.  Neilson,  4  N.  H.  fiOl.  '■■  McNamara  f.  McAllister    (U.), 

■■  Hartpence  v.  Kogaa,  143  Mo.  623,  130  N.  W.  26. 

45  S.  W.  660;  Modiaett  v.  McFike,  74  <"  Allen  v.  Beseckor,  55  Miac.  366, 

Mo.  636.  105  N.  Y.  Supp.  416. 

"Hie  expoiBe  of  her  rapport  should  '"  Kenttiek!/:  Scott  v.  O'Brien,  129 

be  nibtrected  from  the  value  of  her  Ky.  1,  110  S.  W,  260. 

RTTicefl.    Rudd  o.  Rounds,  64  Vt.  432,  Michigan:  Rioe  v.  Rice,  104  Mich. 

25  Atl.  438.  371,  62  N.  W.  833. 

'*  Alabama:  Long  u.  Booe,  106  Ala.  iV^eui    York:   Wilson   e.   Coulter,   29 

S70, 17  8o.  716.  App.  Div.  86,  61  N.  Y.  Supp.  804. 

MiMouri:  Hartpence  v.  Rogers,  143  "•  Bailey  f .  Bailey,  94  Iowa,  698, 

Mo.ffi3,632,46S.W.650.  606,  63  N.  W.  341.    It  was  also  held  in 

*"  Kenfudky:  Peck  P.  Taylor,  17  Ky.  this   case  that   she  cannot   show   the 

L  H^.  1312,  34  S.  W.  70S.  defendant's  wealth. 

Nan  York:  MiUspaugh  v.  Potter,  62  "'  Bowersoi  v.  Bowersox,  116  Mich. 

%.  Div.  521,  71  N.  Y.  Supp.  134.  24,  72  N.  W,  986. 
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tnortifieatioB,  and  wounded  feelings.*"  It  may  be  Bbon-n  in 
ndtigation  tlmt  ^e  j^aintiff  did  sot  love  her  husbEuod  tat 
desire  his  affection,***  or  that  she  manied  him  only  bebauee 
he  was  rich.*"  Her  xinfaithfuhiess  to  him  may  also  be  shown 
in  mitigation,  as  it  indicates  that  she  did  not  f^l  atfection 
for  him."' 

'^Kmluckf:  SooH  v.  O'Brien,  129 
Ky.  1,  llOS.  W.  2BD. 

Wichifan:  tUoe  e.  Rioe,  104  Midi. 
3?1,  S81,  «'  N.  W.  883. 

<"  CaUSomtia:  Humidirey  n.  fope,  I 
Cal.  App.  374,  82  Pac.  223. 


New  York:  Van  Olinda  v.  Hall,  8S 
Hun,  452,  34  N.  Y.  Supp.  777. 

>»  Datum  V.  Derhun,  12S  Mich. 
100,  83  N.  W.  IOCS. 

*•>  Woir  t.  VnxiL,  92  Md.  138, 145, 
48  Atl.  132. 
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1SL    Loss  of  tine. 
4B2tt.  LoBB  of  bufliocM. 
483.     Medical  cxpeBses. 

4U.    ImpMimoDt  ot  phyaifial  oajtfto- 


ity. 
4SSb.  Amoont  of  loas  b;  physical  im- 


48&    Recovuy  by  n 

486b.  Haihand's  Mtioa  for  injwy  t< 


i  4a0b.  QeMTwy  ^  nwn^ 
486a.  Fiirent'e  action  for  injuiy  to 

child. 
497.    UitjflBtWB. 

48S.    Bad  chuacter  of  plaintif . 
4S9.    dimiiisl  oonvktion. 
436a.  Aggnvattan. 
tta    CiNuaiaUiWM  of  tiie  pwtip. 
491.    AYoi^fble  ^pnaequenoM. 


$481.  Genefalnile. 

We  BOW  proceed  to  consider  another  class  of  cap^,  namely, 
actions  for  personal  iojuriee.  Aad  here,  too,  though  waUce 
is  not  the  ^t  of  tiie  actkm,  the  eirwimataaoea  oi  the  injiuy 
have  much  bearing  upoix  the  amount  of  loss,  and  mattufl  oi 
aggravation  and  mitigation  become  important.  In  actions 
tat  personal  injury,  theiefon,  mueh  latitude  is  aecesaarily 
given  the  jury.  The  SupF^&e  Court  of  CaKfcHiiia,  in  enburg- 
vBg  upon  the  sound  and  familiar  rule  that  courts  will  not 
disturb  the  verdict  in  eases  of  personal  tort,  unless  it  is  obvi- 
ously not  the  result  (A  eool  and  duq^assiainale  deliberation, 
broadly  declares  that  in  such  actions  "  the  law  does  not  att^pt 
to  &X  any  precise  rules  for  the  admeasurexneot  of  da^tnages, 
but,  fnmi  the  neoessty  of  the  case,  leaves  their  assessoient 
to  the  good  sense  and  unbiassed  judgmmt  bI  the  jury."  ' 

Califomia:  ScaUy  v.  W.  T.  (tanatt 
&.  Co.  (Cat.  Ami.),  KM  Pac.  32fi. 
laiitoU:  Scott  v.  Hamilton,  71  VL 

las. 

fndiana.-  Little  *.  I^ogt^  26  Ind.  H8. 
Katuat:   SaHna    M'.    &   E.   Cs.   k. 
Hoyne,  10  Kaa.  App.  079,  63  Fac  MO. 
911 


■Akirieh  V.  Pahtwr,  24  Ctl.  S13l 

Al  tbe  authoritiea  ara  to  tlw  same 
tffect: 

AMmta:  Southern  Ry.  v.  UaGstrao, 
US  Ala.  440,  43  So.  378. 

Arkanaa*:  Ward  •.  Blackwood,  4S 
Aik.  3W,  3  8.  V.  QSl 
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So  the  Supreme  Court  of  the  United  States  say  that  in  theae 
actions  "there  can  be  no  fixed  measure  of  compensation  for 
the  pain  and  anguish  of  body  and  mind,  nor  for  the  loss  of 
time  and  .care  in  business,  or  the  pennanent  injury  to  health 
and  body."  ^  The  damages  are  not,  however,  wholly  at  large, 
but  must  be  controlled  by  the  evidence.*  The  price  at  which 
one  would  voluntarily  undergo  pun  and  disfigurement  is  not 
the  measure  of  recovery  for  such  injury.*  The  damages  tor 
a  person^  injury  in  cases  of  simple  trespass  free  from  malice, 
or  of  simple  negligence  (where  the  rule  seems  to  be  the  same), 
should,  as  far  as  a  money  standard  is  applicable,  be  such  as 
to  compensate  the  injured  party  for  such  loss  of  time,  medical 
and  other  expenses,  physical  pain  and  mental  distress,  as  are 
fairly  and  reasonably  the  plain  consequences  to  him  of  the 
injury.'    Where  the  health  of  the  plaintiff,  already  impaired, 


Maine:  WadBworth  v.  Treat,  43  Me. 
163. 

MoModtaaeUa:  Coffin  v.  Coffin,  4 
MaflB.  1;  Com.  v.  SesaioiiB  of  NorfoUt, 
5  Maw.  435. 

MwUnvpi:  BeU  p.  Gulf  4  C.  R.  R., 
76  Miss.  71,  23  So.  268. 

In  Ackenon  r.  Erie  R.  R.,  32  N.  J. 
L.  254,  it  was  suggested  that  for  per- 
manent injury  the  jury  might  multiply 
the  annual  loaa  by  the  probable  dura- 
tion of  life;  but  this  mathematical 
method  was  held  improper  in  Dwver 
V.  Sherret,  88  Fed.  226,  31  C.  C.  A.  499. 

<  Uiiited  SUttet:  Illinois  C.  R.  R.  o. 
Barron,  6  Wall.  90,  105,  18  L.  ed.  591, 
per  Nelaon,  J. 

Lowitma:  Armstrong  n.  Jadcaon, 
37  U.  Ann.  219. 

Rhode  Idand:  McGowan  ir.  Inter- 
state Consolidated  St.  R.  R.,  20  R.  I. 
264,  30  Atl.  497. 

Vir^nia:  Richmond  R.  A  E.  Co. 
V.  Garthright,  92  Va.  627,  24  S.  E. 
287,  32  L.  R.  A.  220. 

'Georaia:  Davis  v.  Central  R.  R., 
60  Ga.  329. 

loiwa:  Johnson  u.  Tillaon,  36  la.  89. 

Vermoni:  Drown  r.  New  England 
Tel.  &  Tel.  Co.,  81  Vt.  368, 70  Atl.  699. 

Pbuntifi  should  recover  iha  present 


cash  value  of  the  injury.  Coley  v. 
North  Carolina  R.  R.,  128  N.  C.  634, 
542,  39  S.  E.  43. 

•  Kaiwu:  Unkm  P.  Ry.  f.  Milliken, 
8  Kan.  647,  pw  Brewer,  J. 

Penruirlrania:  Dooner  o.  Delaware 
4  H.  C.  Co.,  Ift4  Pa.  17,  30  Atl.  269; 
Willia  V.  Second  Ave.  Traction  Co.,  189 
Pa.  430,  43  Atl.  1.    -Calf  ."Zit^ti  i  ■ 

fiut  while  there  can  be  no  market 
value  for  pain  and  suffering,  nor  can  . 
damages  be  ^ven  from  a  Bentimental 
or  benevolent  standpoint,  the  jury  must 
find  such  reasonable  sum  ss  is  a  fair 
oompenaation  for  the  injury.  Schenkel 
».  Pittsburg  4  B.  Tr.  Co.,  IM  Pa.  182, 
44  Atl.  1072. 

»  t/niteJ  5talw:  Wade  p.  Leroy,  20 
How.  34, 15  L.  ed.  S13;  Vickaburg  ft  M. 
R.  R.  r.  Putnam,  118  U.  S.  545,  30  L. 
ed.  257,  7  Sup.  Ct.  1;  Hanson  b.  Fowle, 
1  Sawy.  539;  Bowaa  v.  Honeer  Tow 
line,  2  Sawy.  21;  Potts  v.  Chicago  C. 
Ry.,  33  Fed.  610;  Saldana  n.  Galveston, 
H.  ft  S.  A.  Ry.,  43  Fed.  862. 

Alabama:  South  ft  N.  A.  R.  R.  «. 
McLeudon,  63  Ala.  266. 

Arkantat:  St.  Louis,  I.  M.  ft  S.  R. 
R.  V.  CantreU,  37  Aric.  519. 

Colorado:  Wall  n.  Cameron,  6  Colo. 
275;  WaU  p.  Livesay,  6  Cok).  466. 
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was  furttier  injured  by  the  defendant,  the  measure  of  damages 
is  compensation  for  the  additional  impairment  of  health,  and 
for  obstruction  to  recovery.*     For  any  assault  the  plaintiff 


Haaaii:  Coffin  v.  Spencer,  2  Hawaii, 
23. 

ISmoi*:  Peoria  Bridge  AModation 
V.  Loomia,  20  lU.  235;  Fierce  v.  Millay, 
44  Dl.  189;  Chicago  A  A.  R.  R.  v.  Wil- 
nn,  B3  lU.  167;  Chicago  v.  Jones,  66 
111,  34S;  Chicago  v.  Lan^^aM,  66  lU.  361; 
Chicago  p.  Elxeman,  71  111.  131;  Sheri- 
du  >.  ^baid,  119  Ql.  307. 

Indiana:  Indian^wlis  v.  Gaston,  68 
li)d.224. 

/mm;  Lucas  v.  Flinn,  36  la.  9;  Mul- 
downey  v.  Illinois  C.  Ry.,  36  la.  462; 
UeSMtv  V.  Chicago  &  N.  W.  Ry.,  44 
la.  314;  Morris  v.  Oucago,  B.  A  Q.  R. 
R.,  45  la.  29;  Staffed  t>.  Oakaloosa,  94 
U.251. 

Komm:  Trfft  r.  Wilcox,  6  Kan.  46; 
KuuBB  P.  Ry.  B.  Points-,  9  Kan.  620; 
Miaouri,  K.  A  T.  Ry.  r.  Weaver,  IS 
KuL  456  (aemUe). 

Kaiiuekii:  Central  P.  Ry.  v.  Kuhn, 
86  Kj.  578;  Caracm  t>.  Sin^eton,  65  S. 
W.  S21,  23  Ky.  L.  R«p.  1626;  Beavers 
r.  Bowen,  80  S.  W.  1165,  26  Ky.  L. 
Bep.291. 

Louiaana:  Donnell  v.  Sandfoid,  11 
U.Ann.  046. 

Home:  Mason  v.  EUswoith,  32  Me. 
271;  Bladcman  v.  Gardiner  A.  P.  Bridge, 
75  Me.  214. 

Marj^and:  Bannon  v.  Baltimore  &  O. 
R.R.,24Md.l08. 

Miehtnan:  Huiiega  r.  Cutler  &  S. 
Lumber  Co.,  61  Midi.  272;  Power  v. 
Hulow,  57  Mich.  107;  Sherwood  v. 
ChictgD  A  W.  M.  Ry.,  82  Midt.  374, 
«  N.  W.  773. 

MittUtippi:  Memphis  &  C.  R.  R. 
'.  Whitfield,  44  Mi».  466. 

Minouri:  West  ».  Forrest,  22  Mo. 
344;  Russdl  s.  Columbia,  74  Mo.  480; 
Steiaer  v.  Moran,  2  Mo.  App.  47. 


NtBoda:  Quigley  v.  Central  P.  R.  R., 
11  Nev.  360;  Cohen  ».  Euielca  &  P.  R. 
R.,  14  Nev.  376. 

NtM  York:  Ransom  v.  New  York  A 
E.  Ry.,  15  N.  Y.  415;  Moras  v.  Auburn 
A  S.  Ry.,  10  Barb.  621;  Quinn  «.  Long 
Idaad  R.  R.,  34  Hun,  331;  Sown  d. 
Christopher  A  T.  S.  R.  R.,  34  Hun,  471; 
Harding  v.  New  York,  L.  E.  A  W.  R. 
R.,  36  Him,  72;  Keyee  e>.  Devlin,  3  E. 
D.  Smith,  618;  Brignoli  c.  Chieaea  A 
G.  E.  R.  R.,  4  Daly,  182. 

Oregon:  Oliver  o.  North  P.  T.  Co.,  3 
Ore.  84. 

PenMybantn.-  Pennsylvania  A  O.  C. 
Co.  V.  Graham,  63  Pa.  290;  Scott  n. 
Montgomery,  95  Pa.  444. 

T«ca»:  Houston  A  T.  C.  Ry.  v. 
Boehm,  57  Tex.  162. 

Utah:  Qblin  t.  Mclntyre,  2  Utah, 
384. 

Virginia:  Dungerfield  ii.  Tfiompson, 
33  Gratt.  136. 

TTm*  Virgima:  Wilson  v.  Wheeling, 
19  W.  Va.  323;  Beck  r.  Thompson,  31 
W.  Va.  469,  7  S.  E.  447,  13  Am.  St. 
Sep.  870. 

WivxnHn:  Goodno  v.  Oahkosh,  28 
Wis.  300;  Stewart  v.  Ripon,  38  Wia. 
684;  Hulehan  v.  Green  Bay,  W.  ft  S.  P. 
R.  R.,  68  Wis.  520;  King  v.  Oshkosh, 
75  Wis.  517. 

England:  Pliillips  o.  Southwestern 
Ry.,  4  Q.  B.  D.  406. 

But  in  Beach  v.  Hancock,  27  N.  H. 
223,  69  Am.  Dec.  373,  the  jury  were 
told  to  coDsder  the  effect  of  trivial 
damagee  in  an  action  for  assault  and 
battery  in  encouia^ng  disregard  of 
law  BJid  disturbaooe  of  the  public 

'Georgia:  Bray  v.  lAtham,  81  Qa. 
640. 
nuntiS 
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may  recover  at  least  nominal  damages/  but  do  wora  thfui 
nominal  damages,  if  in  fact  thra«  was  no  damage.' 

§  482.  Loss  of  time. 
Haintiff  who  suffers  a  lose  of  time  by  reascn  of  a  personal 

injury  may  recover  the  vahie  of  the  time  lost.'  It  is  often 
s^d  that  the  plaintift  may  recover  for  his  loss  of  wases  or  of 
employment,"*  which  is  certainly  much  the  same  thing  as 


junet  by  the  suae  defendaat.  Havioc 
alrsMly  recovered  tiffnpgiM  tor  the  fijat, 
which  iseluded  daiuiges  for  penDAoeBt 
ii^ury,  ahe  uow  clviBed  duQAccfl  frosi 
the  weoHd  accident,  including  permar 
nes(  injury  to  her  earning  powu.  It 
WBS  held  that  she  oould  sot  recover 
in  the  second  aetion  for  acythinc  that 
was  oauied  by  the  first  ujury,  but 
might  recover  where  old  injuries  were 
inmwflwi  ox  aggravated  hy  the  aeoond 
accident.  She  caanet  recover  for  disa- 
bility to  cany  on  piofeasion  where  abe 
has  al^vady  recovered  for  such  disabil- 
ity in  the  tint  action.  If  she  was  dis- 
abled in  some  other  way  and  so  iaca- 
pBcitat«d  from  doing  something  else 
that  she  c«uld  have  dene  before  the 
second  and  Eubeequent  to  the  firat  ae- 
ddent,  dte  might  r«cover  for  that  in 
the  action  for  the  seeond.  Breol[H  r.  ' 
Roche««r  Ry.,  158  N.  Y.  2M,  60  N. 
E.  S45. 

Mate,   t^. 

•  ESiaSer  v.  Austin,  68  Kan.  234,  74 
Pac.  1118. 

'  Aiabama:  Btrmia^am  R.  L.  &  P. 
Co.  B.  Wright,  153  Ala.  99,  44  8o.  1(B7; 
Alabama  Steel  A  Win  Co.  ».  Tallant, 
165  Ala.  621,  51  So.  836. 

ATkanaat:  St.  I^wiis,  I.  M.  ft  S.  R.  R. 
EF.  CantreU,  37  Ark.  519,  40  Am.  Rep. 
106;  Dunbar  f.  Cowger,  88  Ark,  444, 
59  S.  W.  951. 

Delauiare:  File  u,  Wihnington  City 
Ry.,  80  AU.  623;  Coyle  u.  People's  Ry,, 
80  Atl.  638. 

Indiana:  Cox  v.  Vanderbleed,  21 
Ind.  164;  Union  C.  4  M.  Co.  v.  Pcr- 
aons,  11  Ind.  App.  264,  39  N.  E.  214; 


EvMWville  H.  *  S.  Co.  a  BaUey,  43 
lad.  App.  153,  S4  N.  E.  S49:  Whitel^ 
M.  C.  Co.  V.  Wiahon,  42  lad.  App-  fiI7, 
85  N.  E.  832;  Singer  a  N.  Co.  *. 
Phinw  (lad.  Ai^.),  94  N.  £.  793. 

Iowa:  Martin  r.  Murphy,  86  !&•  869, 
&9  N.  W.  062;  Q^den  ».  Sioux  CHy  & 
P.  R.  R.,  92  la.  226,  60  N.  W.  537. 

£en<«(Av.'  Grow  t.  lUiooia  C.  R.  R., 
33  Ky-  K  Rep-  432,  110  8.  W.  2fi0; 
LouiaviUe  A  N.  R.  R.  i>.  Crow,  118  S. 
W.  306;  Georgetown  v.  GsoS,  136  Ky. 
fm,  124  &  W.  888;  West  Ky.  C.  Co.  e. 
Davia,  138  Ky.  667,  128  S.  W.  1034. 

Mivovri:  Happy  b.  Pridiard,  111 
Mo.  App.  6,  S5  S.  W.  055. 

Nea  Mtaieo:  Schmidt  v.  Soutb- 
westeni  Brewery  &  lee  Co.,  MH  Pw- 
677. 

North  CqttJ^a: 
Smathoe,  123  M. 
364. 

Oregon:  Jonee  «.  Pct«rBon,  44  Ore. 
161,  74  Pac.  661. 

PeniugbMawx:  Qoodhart  *.  Penvsyl- 
vaua  R.  R.,  177  Pa.  1,  35  Atl.  191,  55 
Am.  St.  Rep.  706. 

Texia:  Houston  E.  Co.  p.  Seegar 
(Tex.  Civ.  App.),  117  S.  W.  900. 

"  Delatoare:  Hendle  v.  Q^ler,  60 
Atl.  632;  Hdnel  «.  People's  Ry.,  6 
Pennew.  428,  67  Atl.  173;  Wajk  «■ 
People's  Ry.,  80  Atl.  SSfi;  Tobiu  » 
People's  Ry.,  80  Atl.  358. 

KerUueky:  Cincinnati,  N.  O.  4  T.  P. 
Ry,  p.  Fortner,  113  S.  W.  847. 

Michigan:  Abbott  t>.  Detroit,  150 
Mich.  245,  113  N.  W.  1121. 

Pttmsf^xia:  Hawea  t>.  O'ltielty, 
12C  Pa.  440,  17  Atl.  842. 


McCraekea  ». 
C.  7991,  aO  8.  K 
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loBS  of  time;  bvt,  as  was  aaid  by  the  Supreme  Court  of  Massa- 
chuBetts,  "the  wngea  which  the  plaintiff  might  have  earned, 
if  not  injured,  are  not  strictly  reooverable;  the  value  of  hia 
time,  while  prevented  from  working  by  reason  of  tha  n^ligence 
of  Uie  defendant,  is  a  propw  element  to  be  ooosidered  in  fix- 
ing the  daquiges."  '^ 

In  order  to  show  the  value  of  tipio  lo^t  plaintiff  may  shoir 
what  plaintiff's  trade  or  pFofeeuon  v«8,  and  the  vSihie  <rf  his 
servioee  therein,"  For  th&t  purpcee  the  compensation  he  was 
receiving  at  the  time  of  the  injury  may  be  Aown."  If  he  has 
&  trade  the  vaces  of  which  are  greats  H^m  those  he  was  ro- 
ceiving  at  the  time  of  the  accident,  this  may  be  proved  as 
bearing  on  the  value  of  bis  time;  "  but  not  mattery  having 
a  rraoote  bo&nng  only,  suoh  as  a  poHtioal  c^c«  held  several 
years  b^ra,*^  or  w^gee  paid  at  a  distant  aty." 

Where  the  butler  of  a  London  dub  brought  his  action  against 
&n  arobiteot  employed  to  make  repairs  on  the  club-house,  and 
his  agents,  and  averred  that  they  put  in  gas  so  negligently 
that  it  exploded,  and  orip^ed  the  i^aintiff  for  life,  and  he 
was  disohai^ed  for  incapacity  to  perfonB  the  duties  (A  his  place, 
it  was  insisted  for  the  plaintiff  that  the  measure  of  damagfB 
was  the  amount  of  money  which  would  be  required  to  pur- 
chase an  annuity  for  the  plaintiff  equal  to  the  sum  which  he 

"  Ea>]e7  c.  Nmou,  196  Maw.  129,  OJUoAoma:  Cadcago,  R.  I.  ft  P.  Rj. 

St  N.  £.  887.  V.  Stibbe,  17  Ok\A.  97,  87  Pac.  293. 

"  J^MUpon:    Welch    v.    Ware,    32  So  he  may  (wove  &  contract  of  ew- 

MidL  77.  pktyment,  though  Dot  yet  entered  upon. 

Mi—ouri:    Giiveaud    v.    St.    Ixnua  Dunbar  v.  CowKer,  68  Adc.  444,  5S  S. 

CUile  4  W.  By.,  33  Mo.  App.  458,  W.  951. 

46fi.  ■•  Unittd  Slatet:  Ni^tbun  Pac.  Ry. 

»  Califoraia:    Boonewi    f .    Horth  e.  Weodel,  1S6  Fed.  33fl,  84  G.  C.  A. 

autre  R.  R.,  152  Col.  406,  93  Pafi.  232. 

IQS.  Midngan;  Sios  >.  Reed  CSty,  103 

Catruetieut:    flaken    v.    Ghn    City  Mich.  312,  61  N.  W.  502. 

Bam  Co.,  73  Conn.  423,  47  Atl.  670.  T*sat:  Chicago,  R.  I.  &  T.  Ry.  ». 

GeoTfia:  Brctflw  ■>.  Prosodc,  97  Ga.  Long,  26  Tex.  Qv.  App.  601,  OS  S.  W. 

613,  25  S.  E.  380.  882. 

/Otnou:   Wabash   Western   Ry.   v.  "  Houston  A  T.  C.  R.  R.  c.  Gee,  27 

FriBdman,  146  lU.  683,  30  N.  E.  363,  Tex.  Gv.  App.  414,  66  S.  W.  78. 

31  ib.  1111;  lUiuw  Steel  Co.  i>.Ryeka,  "Onaafaaft  R.  V.  R.  R.  >.  Rybum, 

200  m.  280,  65  N.  E.  734.  40  N^.  87,  &8  N.  W.  S41;  Omaha  & 

JtfiMOTtn:  Paul  t>.  Omaha  d(S.L.Ry.,  R.  V.  Ry.  v.  Chollette,  41  Neb.  578, 

82  Mo.  App.  500.  592,  59  N.  W.  921. 
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was  receiving  from  the  club;  but  Lord  Abinger  ruled  other- 
wise; and  after  commentii^  on  the  fact  that  neither  party 
was  in  actual  fault,  said:  "If  it  be  asked  that  the  jury  are 
to  give  damages  equal  to  an  annuity,  it  may  be  demanded, 
what  right  has  the  plaintiff  to  calculate  that  he  would  have 
continued  in  office  to  the  end  of  his  life?  I  think  it  would  be 
absurd  to  make  the  value  of  the  annuity  the  measure  of  dam- 
ages."" The  plaintiff  can  recover  the  expense  of  hiring  labor 
while  unable  to  perform  work  which  he,  when  well,  performed 
himself,"  but  the  ratpenses  of  living  cannot  be  included  in  the 
damages  in  addition  to  the  value  of  the  plaintiff's  time." 

§  482a.  Loss  of  business. 

When  a  man  engaged  in  business  is  injured,  he  is  of  course 
entitled  to  compensation  for  his  loss  of  time  resulting  from  the 
injury;  and  the  nature  and  extent  of  his  business  may  be 
shown  as  bearing  on  the  value  of  his  time."  If  the  injury 
caused  not  only  loss  of  time,  but  also  loss  of  profits  of  the 
business,  this  might  be  shown  in  a  proper  case."  This  point 
is  distin«6tly  held  in  Hanover  Railroad  v.  Coyle.'*  The  plain- 
tiff in  that  case  was  a  peddler,  and  on  the  trial  below  offered 
to  prove  the  nature  and  character  of  his  business,  the  extent 
of  his  loss  of  time,  also  of  the  percent^e  on  the  goods  sold 
by  him  in  his  usual  course  of  business  and  the  loss  of  interest 

"  Rapaon  v.  Cubitt,  1  Car.  A  M.  64.  Pmwjfieania:  McLean  v.  Pittsburg 

"  Conneeiic\U:  Aahcraft  v.  Chapman,  RoUways,  230  Pa.  291,  79  Atl.  237. 

38  Conn.  230.  "  CidiSomia:    Caatino    v.    Ritimao, 

lUinou:  North  Chicago  St.  R.  R.  v.  156  Cal.  58/,  105  Pac.  739. 

Zeiger,  182111.9,  54  N.E.  1006.  74  Am.  Penntyl^ania:   Wallace  p.   Pennayl- 

St.  Rep.  157,  78  111.  App.  463.  vania  R.  R.,  195  Pa.  127,  45  AU.  685. 

/owa.- KendaU  B.  Albia,  73  Iowa,  241,  Wueonnn:  Kinney  v.  Crocker,    18 

34  N.  W.  833.  WiB.   74. 

Penmylvtmia:  Willia  v.  Second  Ave.  But   see    Missouri:    Paquin    e.     St. 

Tr.  Co.,  189  Pa.  430,  43  Atl.  1.  Looie  &  S.  Ry.,  90  Mo.  App.   118, 

"  Graeber  c.  Derwin,  43  Cal.  496.  128. 

"  Uniled  States:  Nebraska  v.  Camp-  In  Haaa  v.  St.  Louis  A  S.  F.  R.  R., 

beU,  2  Black,  590,  17  L.  ed.  271.  128  Mo.  App.  79,  106  S.  W.  599,  wber* 

f  f  'i-'    '  C*'i/«'  i'(u:  Union  D.  A  Ry.  v.  Lon-  pluntifF  was  paid  a  fised  Balwy  and 

doner,  114  Pac.  316.  also  a  percentage  on  Ids  sales,  he  was 

Kansas:  Chicago,  R.  !.  A  P.  Ry.  v.  confined  in  lus  recovery  to  the  Ion  of 

Scheinkoenig,  62  Kan.  57,  61  Pac.  414.  his  fixed  salary. 

Michigan:  Sitaby  v.  Michigan  Car  "65  Pa.  396. 
Co.,  95  Mich.  204,  64  N.  W.  761. 
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of  money  received  for  the  same,  in  consequence  of  the  inju- 
ries received,  and  the  annual  amount  of  sales  made  by  him. 
The  evidence  was  admitted  against  the  objection  of  the  de- 
fendant, who  excepted.  On  error  it  was  held  by  the  Supreme 
Court  that  the  evidence  had  been  correctly  admitted  as  bear- 
ing directly  upon  the  question  of  damages,  in  affordii^  a 
means  of  computii^  the  pluntifT's  toss  for  the  time  he  was 
confined  by  his  injuries,  and  prevented  from  carrying  on  his 
business.  Of  course,  when  damages  are  claimed  for  loss  of 
business,  and  no  proof  is  offered  of  the  value  of  the  business, 
no  damages  on  that  account  can  be  given.*' 

Recovery  can  be  had  for  loss  of  profits  only  when  the  profits 
were  the  result  of  the  personal  exertions  of  the  injured  person, 
not  where  they  were  the  result  of  invested  capital  or  of  the 
good  will  of  an  established  business;  and  evidence  of  the  profits 
of  the  plaintiff's  business  can  be  given  only  when  it  is  shown 
that  such  profits  wer6  the  result  of  his  pergonal  efforts.  The 
character  of  the  business  or  occupation  and  of  the  income 
derived  therefrom  must  determine  the  admissibility  of  such 
evidence  in  this  class  of  actions.  If  the  asserted  loss  consists 
of  profits  which  are  essentially  the  uncertain  and  fluctuating 
increment  of  invested  capital,  proof  thereof  is  inadmissible, 
no  matter  how  small  it  may  be;  and,  conversely,  if  the  loss 
is  due  to  the  destruction  or  impairment  of  one's  personal 
eamii^  capacity,  the  evidence  thereof  is  not  to  be  excluded 
amply  because  it  may  be  large.**  Where  the  facts  disclose 
such  a  preponderance  of  the  business  element  over  the  per- 
sonal equation,  or  such  an  admixture  of  the  two,  that  the  ques- 
tion of  personal  eamii^  could  not  be  safely  or  properly 
s^regated  from  the  returns  upon  capital  invested,  the  income 
or  profits  from  a  busings  should  not  be  considered*"  in  deter- 

"  Uinmtri:  Manoetfoeti;  c.  Mcbto-         California:  Lombardi  v.  Caliform& 

poEitfta  St.  Ry.,  ^  Mo.  App.  563.  St.  Ry.,  124  Cat.  311,  S7  Pac.  66. 

N«w  JerM^.' Mason  v.  Erie  R.  R.,  75         Michigan:  Silaby  v.   Michigan  Car, 

K.  J.  Law,  S21,  68  Atl.  IDS.  Co.,  95  Mich.  204,  54  N.  W.  761. 

New  York:  Klein  v.  Second  Avenue         MiMouri:  Pryor  c.  Metropolitan  St. 

R.  R.,  54  N.  Y.  Super.  Ct.  164.  R.  R.,  86  Mo.  App.  367. 

"  Gombert  v.  New  York  C.  &  H.  New  York:  Weir  v.  Union  Ry.,  188 

R.  R.  R.,  195  N.  Y.  273,  88  N.  E.  382.  N.  Y.  416,  81  N.  E.  168;  Gombert  v. 

"  Uniled  Slaieg:  Chicago,  R.  1.  &  P.  New  York  C.  ft  H.  R.  R.  R„  195  N.  Y. 

%.  I.  Hole,  186  Fed.  626.  273,  88  N.  E.  382. 
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niiung  the  amount  of  the  damagee  to  whi(^  the  pUuutiff  ii 
mtitled.  But  wha%  tbe  iBvestiQ«it  of  ea{ut«I  is  ina^iuf- 
caut,  and  a  mere  inei^ent  to  the  perfona&nee  of  pwaonal 
lervioes,  recovery  may  be  had  for  the  less  of  bunness  euiuofp.** 
rhis  general  subject  has  been  diseiiased  at  leogtb  in  a  prevHuv 
shapter." 


i  483.  Medical  ej^ensM. 

The  medical  expenses,  incditdiag  the  cost  oS  medicine  and 
lUFsittg,  may  always  be  recoveared,'*  including  sush  future 
txpenses  as  can  be  proved  witb  reaaoaable  oertainty.**  The 
expenses  may  be  recovered  though  they  have  not  yet  been 


"Colorado:  Rio  Grande  WMterq 
ly.  V.  Rubenatem,  5  Colo.  App.  121, 
■8  Pac.  76  (phyBid&n). 

Otorgia:  Macob  Ry.  ft  L.  Co.  ■. 
dsBOD,  128  Qa.  773,  fil  S.  £.  509 
dentist). 

Iowa:  Escber  b.  Carroll  County,  149 
a.  738,  125  N.  W.  810  (fanner). 

New  JtrtU'  Schwarti  >.  North 
leraey  St.  Ry..  68  N.  J.  Uw,  437,  48 
Ul.  676  (builder). 

tfoB  York:  MaetertOD  v.  Mt.  Veiwm, 
>8  N.  Y.  391  (tea  merchant);  Kronold 
.  New  York,  186  N.  Y.  40,  78  N.  E. 
i72  (importar  of  laces);  Praser  v. 
luflalo,  123  App.  Div.  159,  108  N.  Y. 
lupp.  127  (tailor). 

'ArOe,  fSlSa  181. 

>■  United  Stale*:  Beqrdsley  «.  Swann, 
L  McLean,  333. 

Alabama:  Akbatna  Great  Southern 
t.  R.  V.  Siniard,  123  Ala.  557,  26  So. 

m. 

Arkarum):  St.  Louis,  I.  M.  &  S.  R.  R. 
.  CantreU,  37  Ark.  SIQ,  40  Am.  Rep. 
05. 

Deiawart:  Heidelbaui^  v.  People's 
{}-.,  6  Pennew.  209, 66  Atl.  587;  Tobias 
.  People's  By.,  80  Atl.  358;  Rk  v. 
Vilmington  C.  Ry.,  80  Atl.  ^3;  Ewana 
.  Wilmington  C.  Ry.,  80  Atl.  634; 
)oyle  V.  People's  Ry.,  80  AtL  638. 

Indiana:  Cox  e.  VandeiUeed,  21 
nd.  164. 


Iowa:  Martin  v.  Mury)]?,  SS  la.  669, 
52  N.  W.  662. 

Kmbtcky:  Cism  t.  IUiw>ia  C.  R.  R., 
33  Ky.  L.  Rep.  432,  110  9.  W.  200; 
LouisviUfl  ft  N.  R.  a.  t.  Crgw,  Hi 
8.  W.  365. 

MaaaaettH»tlt$:  McGanabui  ».  New 
Yo^  N.  a  ft  H.  R.  R.,  171  Mao.  811, 
60  N.  E.  610. 

JUtcA^an.'  Sherwood  v.  Chicago  ft 
W.  M.  Ry.,  82  Mich.  374,  46  N.  W. 
778. 

jtfwwntn.-  Happy  w.  Pnekard.  Ill 
Mo.  App.  6,  85  8.  W.  655. 

New  Hcmtpshire:  Emery  c.  Boston  ft 
M.  R.  R.,  67  N.  H.  434,  3«  Atl.  367. 

Nm  York:  Metcalf  >.  Baker,  S7  N. 
Y.  062;  Sheehan  >.  Edgar,  58  N.  Y.  631; 
Feeney  v.  Long  Island  R.  R.,  116  H. 
Y.  375,  22  N.  E.  402,  5  L.  R.  A.  S44. 

A^orlA  Canhna:  Rwhiiig  n.  Sea- 
tMWid  A.  L.  Ry.,  110  N.  C.  158,  62  S. 
£.800. 

Pennej^nia:  Boyea  v.  (Vitally,  128 
Fa.  440, 17  Atl.  643. 

» IlHnoii:  Chiengo  C.  Bj.  f.  Senry, 
21S  lit.  92,  75  N.  E.  75S. 

Penntylvania:  Bako-  v.  Hagey,  177 
Pa.  13S,  35  Atl.  705,  55  Am.  St.  Rep. 
712;  Ames  t>.  Detaware  R.  P.  Co.,  £28 
Pa.  362,  77  Atl.  12. 

WaOin/fiim:  Webster  o.  Seattle  I^ 
ft  S.  Ry.,  42  Wash.  364,  86  Pac.  2. 
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p^,  ftt  least  S  tlie  phu^tiff  haa  become  liable  fot  them.'" 
Bat  it  ia  IvA  woi^  to  shdw  the  amouat  paid  fcH-  medical 
apUium;  it  must  also  appear  that  tbn  amount  is  a  reasoiuUsle 
one.*'  If  the  plaintiff'fl  Uvifig  eXf^^wee  were  inOTeased  by  the 
injury  and  the  medical  treatment,  he  may  recover  the  amoimt 
of  auch  increase."  The  amount  r^asooalriy  paid  for  going  to 
a  distant  city  for  «p«!i^  medicid  treatment  may  be  recovered.*' 
Medic&l  expenses  may  be  Mxrvered,  thou^  not  specially 
aimed  ^  the  dedkrataoa.'* 

The  authoritieB  are  ih  cohJiict  as  to  iN^etber  the  jury  may 
fiad  a  value  for  medical  services,  t^e  nature  of  them  having 
been  Aowb^  without  affirmative  evidence  of  sudi  value." 
In  many  oases  the  jury  »^  allowed  to  find  the  value  d  such 
services  on  their  geheral  khowledge,**  \diil6  In  oilier  cases  this 
power  is  denied.*' 


"  UMted  Slaiei:  Denver  A  R.  O.  R. 
ft...  WentRO,  7»  fVd.  »1,  M  C.  C. 
A.  MS. 

Alabama.-  LoirftKil  v.  Walker,  OB 
Ak.3(,8Bo.  3SB. 

(M^omM.-  Dotmdlj'  e.  Hufschmidt, 
TSCrf.  74. 

mtoit:  OUcago  ft  E.  R.  ft.  t. 
dendoKer,  178  19.  530,  S3  N.  E.  3^; 
HMhr  v.  Ki^  M  IB.  App.  SU; 
CUoeo  ft  Alton  ft.  ft.  V.  Htttteston, 
77  m.  App.  490;  miaon  e.  CMnge  0. 
1^.,  IM  IB.  Apt>.  604. 

App.  706,  46  Pao.  715;  Hittdiinidn  v. 
Vti  ChfTC,  7  Km.  App.  Sm,  «  Pac. 

m. 

Iftnburi.-  W3bar  e.  BMlthwWt  M. 
E.  ]^.,  110  Mo.  App.  %a»,  88  S.  W. 

m. 

NthrnJcA:  Friend  v.  IngenoH,  ftO 
Mb.  ri7,  n  N.  W.  281;  Otnhln  Bt. 
Ey.  p.  EmmiDset,  S?  Neb.  940,  n  K. 
W.«75. 

oMm  CtmHttn:  Puktt  v.  Sohth 
OBnkuft  O.  It.  It.,  486.  C.  3M,  382, 
2B  S.  E.  tMQ. 

tAoJb:  Vraotm  d.  SmiUiflrB  I^ifio 
Co.,  13  Htah,  3SS,  360,  44  Pmi.  1040, 
£7  Am.  St.  Rep.  TOO. 


OoMw  K  Lu&d,  SO 
NA.  8W,  70  >r.  W.  87t. 

JVetD  For*.  OuMb  b.  2Sd  St.  Ry.,  114 
14.  Y.  411,  SI  N.  E.  WS;  Me&de  p. 
GkiMEiUB,  129  N.  T.  Sapp.  809. 

^  CiMfanHa:  Inflrang  f .  Ott,  »  C^. 
App.  440,  99  Pk.  M8. 

JtfoModtnMtii.'  UcGnirati^  v.  New 
York  ft  N.  H.  a.  R.,  171  Ma*.  311, 
SO  N.  M.  610. 

*■  Uidtisan:  Sherwood  v.  Chieaett  A 
W.  M.  Ry.,  8B  !Hi*.974, 46  N.  W. 778. 

OHoAowb;  Ayen  r.  M&raw^by,  117 
P&c.  1066  (Pastait  trcateiBBt). 

Soidh  Carolina:  Hart  o.  Chsriotte, 
C,  ft  A.  R.  R.,  68  S.  C.  427, 12  8.  E.  fl, 
10 1.  R.  A.  794  (tr^  to  kealh^  springs). 

't  PcAnhu  p.  UDderbiU,  36  Vt.  fiSO. 

»  XTite,  S  I71a. 

"/fifwis;  Chicago  ft  E.  R.  R.  v. 
Sollimd,  126  Qj.  461,  18  N.  E.  14S. 

WoMaohwseto:  MeGarrahan  p.  New 
Yorit  ft  N.  H.  a.  R.,  171  Maes.  211, 
50  N.  E.  610. 

N^w  York:  V^eaey  b.  Long  I^and 
R.  R.,  116  N.  Y.  375,  22  N.  E.  «S. 
5  L.  ft.  A.  ft44.  (S«e  Gumb  c  23d  St. 
R.  R.,  114  N.  Y.  411,  21  N.  E.  993). 

"  Miasaari:  Duke  v.  MiMOUri  Pkc. 
R.  R.,  99  Mo.  347, 12  8.  W.  686. 
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the  better  view  the  plaintiff  may  recover  compensatirai 
dysician's  or  nurses'  services  even  though  such  services 
rendered  gratuitously,"  or  for  any  other  reason  the  plwn- 
not  legally  bound  to  pay  for  them." 

.  Mental  and  physical  suffering. 

s  plaintiff  may  recover  for  all  sufferii^,  both  mental  and 

cal,  which  r^ults  from  the  injury.^     Future  suffering 


(uka:    Friend   v.    IngereoU,   39 
17,  727,  58  N.  W.  281. 
aj/foonta:  Brown  v.  White,  202 
',  51  At,!.  962. 
i:  Fry  r.  HiUan  (Tex.  Qv.  App.), 

v.zas. 

an  V.  Wabash  R.  R.,  229  Mo. 

9  S.  W.  953. 

,  S67. 

where  the  surgeon's  bill  ia  out^ 

>y  the  statute  of  UmitationB  the 

f  may  recover  the  amount  of 

amiot  be  required  to  set  up  the 

of  limitations  for  defendant's 

as  a  bar  to  an  honest  debt, 
rv.  Kubn,  59Ill.App.353.    But 
:,  i  483,  note  50. 
■iUd  Slaiet:  Peterson  v.  Roeealer 
:.  Co.,  131  Fed.  156. 
inui:  Louisville  A  N.  R.  R.  v. 

107  AU.  645,  18  So.  75;  Ala- 
3.  S.  R.  R.  p.  Bwley,  112  Ala. 
7,  20  So.  313;  Birmin^iam  R. 
,  Co.  tr.  Wright,  153  Ala.  99,  44 
i7. 

nsat:  St.  Louis,  etc.,  R.  R.  v. 
II,  37  Ark.  519, 40  Am.  Hep.  105. 
am-a:  Zibbell  v.  Southern  Pac. 
Q  Pac.  513. 

rare;  Hcndle  t>.  Geiler,  50  At), 
eidelbaugh  v.  People's  Ry.,  6 
r.  209,  65  Atl.  687;  Reias  v. 
gton  City  Ry.  —  Pennew.  — , 

153;  WallB  v.  People's  Ry.,  80 
5;  Tobias  v.  People's  Ry.,  80 
8;  File  V.  Wihnington  C.  Ry., 
623;  Ewans  i>.  Wilmington  C. 
)  Atl.  634;   Coyle  v.   People's 

Atl.  638. 
na:  Chicago,  B.  &  Q.  R.  R.  v. 


D.  Euhn, 


Warner,  108  111.  538;  MueUer  e. 
59  lU.  App.  353. 

Indiana:  Taber  v.  Hutson,  5  Ind. 
322,  61  Am.  Dec.  96;  Elkhart  d.  Ritter, 
66  Ind.  136;  Evansville  H.  &  S.  Co.  a. 
Bailey,  43  Ind.  App.  153,  84  N.  £.  549. 

Iowa:  Martin  t>.  Murphy,  85  Iowa, 
669,  52  N.  W.  662. 

Kmtat:  Ft.  Scott,  W.  &  W.  Ry.  v. 
L^tbum,  9  Kan.  App.  642,  58  Pac 
1033. 

KerUvekj/:  Faulkner  v.  Davis,  18  Ky. 
L.  Rep.  1004,  38  S.  W.  1049;  Dorris  v. 
Warford,  100  S.  W.  312,  20  Ky.  L. 
Rep.  963,  9  L.  R.  A.  (N.  S.)  1090; 
Cross  p.  IlUnois  C.  R.  R.,  33  Ky.  L. 
Rep.  432,  no  S.  W.  290;  Louisville  ft 
N.  R.  R.  K.  Crow,  —  Ky.  L.  Rep.  — , 
118  8.  W.  365;  West  Ky.  C.  Co.  v. 
Davis,  138  Ky.  667,  128  S.  W.  1074. 

Louisiana:  Donnell  o.  Sandford,  11 
La.  Ann.  645. 

Mart^nd:  Ttullmaa  r.  Neal,  SS 
Md.  525,  42  Atl.  242;  Zell  t.  Dunaw^, 
80  Atl.  215. 

Michigan:  Sherwood  v.  Chicago  ft 
W.  M.  Ry.,  82  Mich.  374, 46  N.  W.  773. 

Mittitiippi:  HoUinshed  v.  Yuoo  ft 
M.  V.  R.  R.,  55  So.  40. 

Missouri:  Stuppy  e.  Hof,  82  Ma 
App.  272;  Happy  v.  Prichard,  111  Mo. 
App.  6,  85  S.  W.  655;  Diel  v.  Ferguam 
(Mo.  App.),  133  S.  W.  545. 

Montana:  Hosty  v.  Moulton  Water 
Co.,  39  Mont.  310,  102  Pac.  568. 

New  Hampshire:  Cooper  e.  Hopldm, 
70  N.  H.  271,  279,  46  Atl.  100. 

New  York:  CaldweU  v.  Central  Park, 
etc.,  R.  R.,  7  Misc.  67,  27  N.  Y. 
Supp.  397,  57  N.  Y.  St.  489. 
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is  to  be  considered.*'  Where  a  sut^eon  is  sued  for  malprac- 
tice compensation  is  not  to  be  recovered  for  the  whole  amount 
of  suffering,  but  only  such  additional  suffering  as  was  caused 
by  the  malpractice.**  Where  a  man  who  was  sufferii^  from 
hernia  was  wrongfully  expelled  from  a  railroad  train,  it  was 
held  that  the  fact  of  his  hernia  might  be  shown,  though  no 
j^gravation  of  his  injury  was  proved;  for  it  tended  to  show 
increased  mental  suffering.*'    Thomas  J.,  said: 

"The  conductor  put  the  plaintiff  in  fear  by  compelling  him 
to  accept  the  alternative  of  jumping  from  the  platform  or  being 
pushed  off  in  the  dark,  while  the  train  was  moving  very  fast, 
as  it  appeared  to  the  plaintiff,  and  his  fear  must  naturally  have 
been  greatly  intensified  by  reason  of  his  physical  condition; 
and  it  was  proper  to  put  the  jury  in  possession  of  all  the  facts 
relating  to  his  physical  condition,  for  the  purpose  of  ascer- 
taining the  extent  of  his  mental  suff^ing  as  a  element  of 
damage." 

Recovery  may  be  had  for  any  kind  of  physical  or  mental 
suffering,  as  has  ah-eady  been  seen  in  a  previous  chapter.** 
So  compensation  may  be  recovered  for  insult  and  indignity,** 


North  Cardina:  McCracken  ir. 
Sm&then,  122  N.  C.  709,  29  S.  E.  354; 
Rushing  r.  Seaboaid  A.  L.  Ry.,  149 
N.  c.  158,  ea  S.  E.  8«>. 

PeRntybonto.-  Goodhart  n.  PeniiBy]- 
Taoi*  R.  R.,  177  Fa.  1,  35  Atl.  191,  55 
Am.  St.  Rep.  705;  Foote  v.  American 
Product  Co.,  201  Pa.  610,  51  Atl.  364. 

Toot:  Gulf  W.  T.  A.  P.  Ry.  v.  Hol«- 
heoKt  (Tex.  Civ.  App.),  46  S.  W.  188; 
Kiiby  Lumber  Co.  t.  Lloyd  (Tex.  Qt. 
App.),  120  S.  W.  319. 

"MaiDOre.-  Murphy  v.  Hughea,  1 
Pennew.  2S0,  40  AU.  187;  Heinel  v. 
Peofde's  Ry.,6  Peimew.428, 67  AU.  173. 

/Knoif.-  Chicago  A  M.  E.  Ry.  v. 
Dlbich,  213  III.  170,  72  N.  E.  815; 
Chicago  aty  Ry.  r.'  Carroll,  206  III. 
318,  68  N.  E.  1087. 

lorn:  Fry  v.  Dubuque  ft  S.  W.  R. 
R..  45  la.  416. 

KaOuekg:  GeorgetowD  a.  GroS,  136 
Ky.  062,  124  S.  W.  888. 

Uidtigan:  L«ngwortby  ■>.  Green,  88 


Mich.  207,  60  N.  W.  130;  Howell  o. 
Lanmng  E.  Ry.,  136  Mich.  432,  99  N. 
W.  406. 

MinouTi:  Maguire  o.  Transit  Co., 
103  Mo.  App.  469,  78  8.  W.  838. 

JVeie  York:  Aaron  v.  Second  Ave.  R. 
R.,  2  Daly,  127. 

Ortgon:  Smitson  v.  Southern  Podfio 
Co.,  37  On.  74,  60  Pac.  907. 

Texas:  Houston  Electric  Co.  v.  See- 
gar,  117  s.  w.  goo. 

WtuhingUm:  Gallamore  v.  Olympia, 
34  Wash.  379,  75  Pac.  978. 

WiKOttsin:  Stewart  v.  Ripon,  38 
Wis.  684;  Stuti  v.  Chicago  &  N.  W. 
Ry.,  73  Wis.  147,  40  N.  W.  653;  Hedd- 
les  V.  Chicago  A  N.  W.  Ry.,  77  Wia- 
328,  46  N.  W.  U5. 

«  Wenger  r.  Calder,  78  lU.  276. 

«  Fdl  V.  Northern  P.  R.  R.,  44  Fed. 
248. 

'*AnU,  Si  41,  44. 

*•  lUinoU:  Von  Reeden  v.  Evans,  62 
m.  App.  209. 
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iraise  of  ahame  and  humiliation,**  for  mortifioatutti  and 
eSB  caused  by  disfigur^neot,^'  for  apprehenaon  of  future 
ce  or  euffering,^  and  for  aimilar  feeUngB.**  But  the 
ring  must  be  real,  not  imapnary  or  this  result  ot  orer- 
tive  or  DTa--refined  fedings." 

i.  Lnpainneni  of  physical  ciquui^. 

impensation  should  be  given  for  permanent  disability 
38  of  capacity  for  labor."    Since  Uie  recovery  is  for  a  future 


tatAy:  Fuilkiier  v.  Davis,  IS  Ky. 
).  1004,  38  S.  W.  lOia. 
Tlifiimia:  ThomBa  d.  Gates,  138 
,  88  Pac.  315. 

mm:  Von  Keeden  u.  Evatn,  <2 
>p.  209. 

■ana:  Wolf  v.  Triokle,  103  Ind. 
N.  E.  110;  KeLey  v.  Kelley,  8 
ipp.  «0S,  84  N.  E.  lOM;  Siaget 
Co.  IT.  Phipps  (Ind.  App.),  94  N. 

iaiana:  Cftirick  v.  Joadum,  12S 
62  So.  173. 

u:  IxMch  e.  Leach,  11  TEa.  Civ. 
199,  33  S.  W.  703, 
AtniKon.-  Caldwell  n.  NortfaetB 
ij;  S6  Wash.  226,  105  Pae.  685. 
cormn:  Sctunitt  v.  MihntuktiB 
.,  89  Wis.  199,  61  N.  W.  8S4. 
nftuna;  AineriesD  8b«fri>oard 
FouBt,  12  bid.  App.  4S1,  431,  39 
891. 

uirEnmflt.*  Ilocfcwell  c.  ]ffldred. 
Super.  Ct.  95. 

Mitgion;  Oray  v.  Waslmigton 
Power  Co.,  30  Wash.  896,  71 
!06. 

amnn :  Heddlee  v.  Chics^o  A, 
Ry.,  77  Wb.  228,  46  N.  W.  115. 
!ra,  Vnittd  SUOa:  Chicago  R. 
■.  Ry.  e.  Caulfietd,  63  Fed.  306, 
C.  A.  552. 

oia:  Chicago  City  Ey.  p.  Maugw, 
:.  App.  570. 

N0  Hampshire:  Walker  e.  Boston 
R.  R.,  71  N.  H.  271,  61  At!.  918 
hensioa  of  insanity). 
see  tUinoU:  Illinois  Cent.  R.  R. 
'.,  165  lU.  334,  46  N.  E.  275. 


6o  of  sf^trdieBsioD  of  hydnqihobia 
frun  tJu  Ute  irf  a  deg : 
Ohvi:  H^U  V.  Caldwell,  16  Ohio 

c.  a.  esa 

VsrmoHC-  Godeau  c.  Bbmd,  t2  Vt. 
2&1,  36  Am.  R^>.  761. 

See  Tex«*:  Tiihity  &  S.  Ry.  v. 
O'Brien.  IS  Tex.  dr.  App.  690,  46  S. 
W.  389. 

••  DMia  (4  Cotumbta:  WMhingUin 
T.  Co.  V.  Downeo',  26  A^.  D.  C.  258 
(shock). 

frujwna.-  Kfine  v.  Rfine,  158  Ind. 
SOB,  64  N.  E.  9, 58  L.  R.  A.  3»7  (fright); 
Louisville  A  N.  R.  R.  c.  Willisms,  20 
Ind.  App.  S7S,  588,  51  N.  E.  12S 
(peril). 

IVasUrvtm:  Cole  p.  Seattle  R.  ft  S. 
Ry.,  42  Wash.  tf2,  65  Pac.  3  (impsii^ 
BtsBt  of  m^td  faieuttiea). 

■"  Anfe,  1 4«a. 

TlttB  no  (veovecy  can  be  Ind  lix 
Rfret  at  {niJ)ility  to  work.  Usn  ». 
Duqurane,  204  Pa.  561,  64  Atl.  341. 

Nor  for  hss  of  enjoyMent  rf  Uie 
pteasnneDflife.  IxxAe  n.  Intefsational 
A  G.  N.  Ry.,  25  Ten.  Civ.  App.  145, 
60  8.  W.  314. 

Nor  fbr  mere  in«t>nV<enienoe.  Jensen 
t>.  Chicago,  8.  P.  M.  ft  O.  Ry.,  S6  Wis. 
589,  67  N.  W.  369,  22  L.  R.  A.  680. 

Except  such  as  is  actual  physical 
ittconvcnience,  so  that  it  may  be  com- 
prehended in  the  term  physical  dis- 
comfort or  phyned  suffering.  Texas 
Tr.  Co.  It.  Hanson  (Teai.  Civ.  Awj.), 
124  S.  W.  494. 

"  I/nifctrf  StefM:  VioksbUig  ft  M.  R. 
R.  f.  Putnam,  118  U.  S.  545,  30  L.  ed. 
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loBB,  aUowanee  must  be  made  for  the  fact  that  the  plaintiff 
will  zeeave  bia  dsmAges  b^ore  he  would,  if  uninjured,  have 


257,  7  8up.  Ct.  1;  Potto  v.  Chicago  C. 
By.,  3S  Ftd.  610;  CwnpbeU  f.  Pulhnan 
P.  C  Co^  ^  Pad.  4B1. 

itMoHM:  South  A  N.  A.  R.  R.  0. 
MtLeodoD,  63  Ala.  266;  Mobile  ft  0. 
R.  R.  p.  George,  94  Ala.  190, 10  So.  143. 

ArkoMM:  CMsefoa  >.  VaadegrUf, 
S3Aik.381,  13S.  W.  1002. 

CaUferwia:  ffifabeU  p.  Soutfascn  Pac. 
Co.,  116  Pac.  513. 

DibtBim:  WaOaeo  e.  WihrnDgten  & 
N.  R.  B.,  1  Marv.  26,  8  Houat.  &29,  18 
AtL  818;  MuqAy  n.  Hughse,  1  Fen- 
new.  250,  40  Atl.  187;  Heldelbaugh  r. 
People's  Ry.,  6  Peoneff.  209,  63  Ad. 
i87;  HeiBel  v.  Pmide'a  Ry.,  6  Fenimr. 
^  67  Atl.  173;  WaUs  p.  Peopie'i  Ry., 
Se  AU.  355;  Tobias  o.  Veopie'a  Ry.,  80 
AU.  368;  FOe  c.  Wilmington  C.  Ry.,  SO 
Atl. «»;  Ewana  p.  ^ilnungton  C.  Ry., 
»  AtL  634;  Cay]e  p.  People's  Ry.,  80 
AU.S38. 

Ditlnel  ef  CoIwaMa;  Waehingtoa  ft 
G.  R  R.  p.  FattfliBoa,  9  D.  C.  App. 
m,436. 

/ttwu:  Frink  ■.  Sdroycc,  IS  Ql. 
41Bi  Kcroe  p.  Millay,  44  IB.  189; 
Ouaea  w.  lABglaH,  52  lU.  256,  66 
in.  361;  Toledo,  W.  ft  W.  I^.  p.  Bad- 
cUey,  64  lU.  19;  Cinngfi  ft  A.  R.  R. 
>.  Wilson,  63  m.  167;  CUcagD  p.  Jonei, 
(em  349;  CUeagp  p.  ElBsman,  71  111. 
131;  Oioaflo,  B.  ft  Q.  R.  R.  P.  Wanur, 
108  a.  638;  KieridsB  v.  Sbbaid,  119 
m.  307. 

/nduHia.-  IqdiaoapcrfiB  v.  Qnaton,  68 
Ind.  224;  EvanaviUe  H.  ft  8.  Co.  >. 
Bdey,  43  Ind.  Af^  153, 84  N.  E.  640; 
Hokmid)  p.  MoRDaa  (Ind.  App.),  91 
N.  E.  625. 

lama:  UriCinley  v.  Cfaieaeo  ft  K.  W. 
Ry.,  44  la.  314;  Morrie  v.  Chioago,  B. 
i  Q.  R.  R.,  46  la.  29;  Stafford  v. 
OdakwBa,  64  la.  261;  Kaaipp  v.  Sioux 
GtyftP.Ry.,  71  U.  41. 

Kawu:  Tefft  p.  Wileox,  6  Kan.  46; 
Khm  p.  Ry.  D.  Ptnnlcr,  9  Kan.  620; 


Miaeouri,  K.  ft  T.  Ry.  p.  Wevnt,  16 
Kan.  466  (tenOU). 

KmUwdey:  Central  P.  I^.  p.  Eubn, 
86  Ey.  578;  Dams  d.  Wailord,  124 
Ky.  768,  100  8.  W.  312,  20  Ky,  Law 
Rep.  963, 9  L.  R.  A.  (N.  S.)  1090;  Cron 
p.  m.  Cut.  R.  R.,  110  S.  W.  2«^  33 
Ky.  L.  Rep.  432;  West  K.  0.  Co.  v. 
Davia,  138  Ky.  667,  128  8.  W.  1074. 

LoMMona;  Donnell  p.  Sandlonl,  II 
La.  Ann.  64S. 

Mam*:  Bladunan  p.  Gardiner  ft  P. 
Bridge,  75  Me.  214. 

Maryland:  McMabon  v.  Nortliem 
C.  Ry.,  39  Md.  438;  ZeU  p.  Duaawigr, 
80  Atl.  216. 

MoMoehiueUe:  McGarrahan  p.  New 
York,  N.  H.  ft  H.  R.  R.,  171  Maw.  211, 
50  N.  E.  610. 

MidUaan:  Geveke  v.  Grand  Rapida 
ft  I.  R.  R.,  67  Mioh.  689, 24  N.  W.  676; 
Sherwood  p.  Chicago  ft  N.  W.  Ry.,  82 
Mich.  374,  46  N.  W.  773;  Abbott  v.  De- 
ttoit,  ISO  Mich.  215,  113  N.  W.  1121. 

Miuitnppi:  Memphis  ft  C.  R.  R. 
p.  Whitfield,  44  Miea.  466. 

MUtmri:  Whakai  o.  St.  Louis,  K. 
C  ft  N.  Ry.,  60  Mo.  323;  Rid^ihoiir 
p.  Kansae  aty  C.  Ry.,  102  Mo.  270, 

13  a  W.  889;  Steiner  v.  Moran,  2  Mo. 
App.  47;  MflNeiU  p.  Cape  Giiardeau, 
153  Mo.  App.  424, 134  S.  W.  682;  Diel 
p.  FeiUMon  (Mo.  App.),  138  S.  W. 
546. 

ATebraafca;  Chicago,  B.  ft  Q.  R.  R. 
p.  Stanner,  26  Neb.  630. 
Nmada:  Cohen  p.  Eureka  ft  P.  R.  R., 

14  Not.  376. 

Neie  HampMre:  Holyoke  n.  Grand 
T.  &y.,  48  N.  H.  641. 

N«u>  York:  Fllw  o.  New  York  C.  R. 
R.,  49  N.  Y.  42. 

North  Carolina:  Rushing  p.  Seaboard 
A.  L.  By.,  149  N.  C.  168,  62  S.  E. 
290. 

Oregon:  Oliver  v.  North  P.  T.  Co.,  3 
Ore.  84. 


itizecy  Google 


924 


PERSONAL  INJURY 


§485 


earned  the  money  for  which  they  stand;  in  other  wonb,  he  is 
entitled  not  to  the  entire  amount  which  he  has  been  prevented 
from  earning,  but  the  present  worth  of  such  amount. ''  So 
in  Fuls  me  v.  Concord,**  it  was  held  correct  to  instruct  tiie 
jury  that  in  estimating  the  plaintiff's  prospective  damages 
they  should  reduce  his  losses  to  their  present  worth,  or  to 
such  a  sum  as,  being  put  at  interest,  would  amount  to  the 
sum  they  fotmd  the  pl^ntifT  would  lose  in  the  future  by  the 
injuries.  In  actions  for  personal  injury  where  the  basis  of 
dam^es  is  the  reduced  capacity  to  earn  money,  it  is  error  to 
instruct  the  jury  to  give  the  pliuntifT  a  sum  which  put  at  in- 
terest will  produce  annually  a  sum  equal  to  the  difference 
between  what  he  could  earn  before  and  after  the  injury.  They 
should  be  instructed  to  (pve  an  amount  which  would  purchase 
an  annuity  equal  to  the  difference  diuing  the  probable  life  of 
the  plaintiff,  calculated  upon  a  reliable  estimate  of  the  aver- 
age duration  of  human  life.^*    In  estimating  this  amount,  life 


PmnBytvama:  Pennsylvama  &  O.  C. 
Co.  V.  Graham,  63  Pa.  290;  Pittoburg, 
A.  A  M.  P.  Ry.  V.  Donahue,  70  Pa.  119; 
Scctt  V.  Montgomery,  95  Pa.  444; 
Willis  D.  Second  Ave.  Traction  Co.,  189 
Pa.  430,  42  At).  1. 

Texas:  Houston  &  T.  C.  R.  R.  v. 
Willie,  63  Tex.  318;  Houston  4  T.  0. 
Ry.  V.  Bochm,  57  Tex.  152;  Gulf,  W.  T. 
&  P.  Ry.  1..  HoliheuBer  (Tes.  Qv. 
App.),  45  S.  W.  188;  Kirby  Lumber 
Co.  V.  Uoyd,  126  S.  W.  319  (Tex.  Civ. 
App.). 

Vlah:  Giblin  v.  Mclntyre,  2  Utah, 
384. 

Vermont:  lincohi  o.  Central  Ver- 
mont Ry.,  82  Vt.  187,  72  Atl.  821. 

Wiaconsin:  Weisenberg  v.  Appleton, 
26  Wis.  56;  Goodno  o.  Oahkoah,  28 
Wis.  300;  Hulchan  v.  Green  Bay,  W. 
&  S.  P.  R.  R.,  68  Wis.  520;  King  v. 
OahkoBh,  75  Wis.  517. 

England:  Phillips  v.  Southwestern 
Ry.,  4  Q,  B-  D.  406;  Fair  v.  London  & 
N.  W.  Ry.,  21  L.  T.  Rep.  326. 

To  give  damages  for  loea  of  time  and 
in  addition  for  impairment  of  earning 
capacity  is  not  to  give  double  damages. 


nncc  the  former  recovery  applies  to 
the  period  during  which  the  plaintiff 
was  totaUy  incapacitated  by  the  in- 
jury, and  the  latter  to  the  pamanait 
impfurment  of  capacity  after  recovef? 
from  the  immediate  injury. 

Colorado:  Denver  s.  Hyatt,  28  Colo. 
129,  63  Pac.  403. 

loisa:  Haden  s.  Sioux  C.  ft  P.  R.  R., 
92  la.  226,  60  N.  W.  537. 

"  Untied  Stales:  Peterson  v.  Chemi- 
cal Co.,  131  Fed.  156. 

Imoa:  Williams  a,  Clarke  County, 
143  la.  328,  120  N.  W.  306;  Gieenway 
r.  Taylor  County,  144  la.  332,  122  N. 
W.  943. 

New  York:  Gregory  v.  New  York, 
L.  E.  &  W.  Ry.,  55  Hun,  303,  8  N.  Y. 
Supp.  525;  Morrison  v.  Long  bland 
R.  R.,  3  App.  EHv.  205,  38  N.  Y.  Supp. 
393. 

Pentujfloania:  Wilkinson  t.  North- 
east Boroi^:h,  215  Pa.  486,  64  Atl.  734. 

"  48  Vt.  135. 

•'  UnUfd  SCoIm:  Baltimore  ft  0.  R. 
R.  V.  Henthome,  73  Fed.  634,  19  C.  C. 
A,  623. 

MorUana:  Bourke  i;.  Butte  Electric 
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tables  may  be  used,'*  but  are  not  conclusive; "  and  othra- 
evidence  of  the  probable  duration  of  life  may  be  introduced.*^ 
Damages  for  permanent  deformity,  resulting  from  an  injury, 
may  be  allowed;  though,  it  has  been  said,  not  the  expenses 
d  surreal  operations  undertaken  after  the  wound  is  healed, 
for  the  piurpose  of  removing  the  blemish."  So  compensation 
may  be  had  for  lost  usefulness  and  enjoyment  of  life,"  and 
for  loes  of  capacity  to  have  off Bprii^."> 


§  iBSa.  Amount  of  loss  by  physical  impainnent 

In  ascertaining  the  proper  amount  in  case  of  disability,  the 
jury  may  take  into  consideration  the  nature  of  the  plaintiff's 
previous  occupation,*'  and  the  kind  and  amount  of  physical 


t  P.  Co..  33  Mont.  267,  83  Pac.  470; 
Moyw  r.  Northern  Pac.  Ry.,  41  Mont. 
272, 108  Pac.  1062. 

Teim:  Houston  &  T.  C.  R.  R.  v. 
Wm,  S3  Tex.  31R. 

"  VnUei  Slalti:  VickaburK  *  M.  R. 
R.  (P.  Putnam,  118  U.  S.  645,  30  L.  ed. 
257,  7  Sup.  Ct.  1. 

Alabama.-  Birmingham  Ry.,  L.  A,  P. 
Co.  e.  Wright,  153  Ala.  99,  44  So.  1037. 

Indiana:  Indianapolia  b.  Marold,  25 
lad.  App.  428,  58  N.  E.  512. 

loaa:   Knapp   v.   Sioux   Qty   ft   P. 
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:  Helena  L.  A.  Ry.  Co., 
38  Mont.  222,  90  Pac.  837. 

-iiaine:  Haynea  o.  Wat«nri]le  * 
0.  8t.  Ry.,  101  Me.  336,  64  Atl.  614. 

Wiaeoruia:  Waterman  v.  Chic^o  & 
A.  R.  R.,  82  Wis.  613,  62  N.  W.  247. 

"  Ujtiled  SlaUt:  The  Oriflamme,  3 
Siwy.397. 

Cai^omia:  Kair  v.  Parks,  44  Cal.  46. 

"  HayiKM  IT.  WaterviUe  &  O.  St.  Ry., 
101  Me.  335,  64  AU.  614. 

Damagee  may  be  recovered  for  itn- 
FMtment  trf  the  power  of  speech. 
Gaifaadewaki  e.  Third  Ave.  R.  R., 
S  App.  IXv.  186,  39  N.  Y.  Supp.  33. 

But  not,  it  has  been  held,  for  the 
dM»t«(ung  of  life.  HJchmond  Gas  Co. 
0.  Baker,  146  Ind.  600,  609,  45  N.  E. 
1048,  36  L.  R.  A.  683. 

And  in  Kentucky  it  has  been  said  that 


no  compensation  can  be  had  for  perma- 
nent impairment  of  health,  in  addition  to 
impairment  of  phyncol  powers.  Gecrge- 
townP.Groff,  136  Ky.  662, 1248.  W.888. 

•  /Know:  Postal  T.  C.  Co.  v.  likea, 
225  III.  249,  80  N.  E.  136. 

Nov  York:  Devine  v.  Brooklyn  H.  R. 
R.,  131  App.  Kv.  142,  Ufi  N.  Y.  Supp. 
283. 

See  anU,  i  41a. 

"  United  Stata:  N^raska  City  v. 
CampbeU,  2  Black,  590,  17  L.  ed.  271; 
Southern  Pac.  R.  R.  t>.  Hall,  100  Fed. 
760,  41  C.  C.  A.  60. 

Alabama:  Alabama  G.  S.  R.  R.  o. 
YacboTOUgh,  83  Ala.  238,  3  So.  447,  3 
Am.  St.  Rep.  715. 

CaUfomia:  Shaw  v.  Southern  Pac. 
R.  R.,  157  Cal.  240,  107  Pac.  108;  Zib- 
bell  V.  Southern  Pac.  Co.,  116  Pac.  513- 

Colorado:  Denver  v.  Hyatt,  28  Colo. 
129,  63  Pac.  403. 

/ndiana.'  Elkhart  d.  Ritter,  66  Ind. 
136;  Linton  Coal  A.  M.  Co.  v.  Person^ 
11  Ind.  App.  264,  273,  38  N.  E.  214. 

Iowa:  Moore  v.  Central  R.  R.,  47 
la.  688. 

Mtttourt:  Batten  v.  Transit  Co.,  102 
Mo.  App.  285,  76  S.  W.  727. 

New  York:  ColdweU  t>.  Murphy,  11 
N.  Y.  416. 

North  Carolina:  Wilkie  v.  Raleigh  & 
C.  F.  R.  R.,  127  S.  C.  203, 37  S.  E.  204. 

PmrMylmnia:  Goodhart  v.  Pennsy). 
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aod  mentid  labor  to  whit^  he  has  been  accustomed."  F(ff 
that  pujpose  the  previoui  eamingB  of  the  idaintifi  m«y  be 
shown,  w  coBtpared  wit^  his  earnings  in  hie  present  cod^ 
tioB.**  Asy  particuUi'  aptitude,  talent,  or  traini^  whidi  tiie 
p\titttX  pojMOoaed  uuiy  also  foe  ahown,"  and  the  plaitttiff  is 
not  eenfiaed  to  the  raa^oyiaent  in  whidi  he  waa  aotoaUy 


vaaia  R.  R.,  177  Pa,  1,  36  AtL  191, 
5fi  Am.  St.  Rep.  706;  MoKenn*  v. 
CitisenB'  Natural  Qu  Co.,  201  Pa.  146, 
SO  Atl.  022. 

Vsrmonl:  Nobm  e.  Northoum,  46 
Vt.  687. 

Wiaeamiii:  Ripon  v.  Bittel,  30  Wis. 

at*. 

The  inoome  derived  from  on  ill^jol 
emploj^nent  caimot  be  ihown.  Murray 
V.  Intenuban  St.  Ry.,  118  App.  Div. 
35,  102  N.  Y.  Snpp.  lOM. 

"Balkiu  V.  Famum,  11  Afl.  (Mub.) 
73. 

If  there  is  no  evidenoe  of  the  pecim~ 
iaiy  vahiB  of  such  services,  the  plaintiff 
is  entitled  to  at  least  nomiiu]  damagea 
for  a  permanent  injury.  Slosfr^effield 
S.  &  I.  Co.  V.  Stowart  (Ala>,  59  So.  785. 

»  Uniled  StaUs:  Parshall  b.  Minne- 
^mlis  k  8.  L.  Ry.,  36  Fed.  64B;  IIHnoia 
Cent.  R.  R.  v.  Davidson,  76  Fed.  517, 
22  C.  C.  A.  306. 

Atobtmia:  Seaboaid  Mfg.  Co.  c 
Woodson,  »4  Ala.  143,  It  So.  733; 
Elba  r.  Bulard,  152  Ala.  237, 44  So.  412. 

CtU^oTTtia:  Bonneaa-  n.  Nortb  Sbaie 
R.  R.,  162  C&l.  406,  93  Pac.  106. 

IlHwu:  CUcago  &  E.  R.  R.  v. 
Meech,  163  IB.  306,  48  N.  E.  290; 
Qiicago  U.  Tt.  Co.  ».  Bretbaaer,  223 
m.  621,  79  N.  E.  287. 

Indiana:  Carthage  Tnmirike  Co.  n. 
Andrev^  102  Ind.  138,  1  N.  E.  364, 
62  Am.  Rep.  963. 

JlfoMoc^useU*.'  Murdoch  v.  New 
York  4  B.  D.  E.  Co.,  197  Mb«.  549, 
46  N.  E.  57. 

MiMam:  Wdch  b.  Ware,  32  Midi. 
77;  Van  Dusen  b.  LeteUier,  78  Midi. 
492,  44  N.  W.  672;  Moore  v.  Kalama- 
»oo,  109  Mich.  17^  66  N.  W.  1089. 


Aftnn«Mifa.'  Pahner  v.  Wintma  R. 
ft  L.  Co.,  78  Mimi.  138,  80  N.  W.  SeS, 
83  Minn.  85,  85  N.  W.  941. 

Ohio:  Mt.  Adoma  ft  E.  P.  I.  By.  >. 
Isaacs,  18  Ohio  C.  Ct.  177. 

In  the  abeence  of  evidence  to  the 
conbwy,  the  wgw  aetuallr  obtsinid 
by  the  phuQtiff  after  ^m  ujui?  will  be 
taken  as  the  higheet  he  could  netaa- 
ably  obtain.  Rothit.  BnetteIB«ia.Ci>., 
142  la.  212,  119  N.W.  166. 

See,  however,  Mt.  Adams  ft  £.  P. 
I.  Ry.  r.  iBvwa,  18  Oh.  C.  Ct.  177. 

■*  CaHfomia:  Doolin  d.  OnnibQt 
Cabte  Co.,  140  Cal.  360,  73  Pac  1060 
(ainKty  to  plaf  raueicsl  iDstrumeota 
and  ring);  ScaUy  v.  W.  T.  Ganatt  ft 
Co.,  9  Cal.  App.  19^  104  Pac  325 
(music^  talrat  and  ability  to  pl^r 

Nev  Jenty:  Rhjneetnith  v.  IMe  R. 
R.,  76  N.  J.  lew,  789,  K  AtL  16  (well- 
trained  voioe). 

In  District  of  Columbia  v.  Wood- 
bury, 136  U.  S.  460,  489,  10  Sup.  a. 
990,  993,  34  L.  ed.  472,  it  wm  hdd  that 
jdaintB  may  show  that  he,  being  a 
medica]  man,  had  in  the  pnrt  wntten 
for  medical  joomalB  upon  various 
medieal  subjects,  and  that  aiBce  the 
injury  he  had  not  been  able  to  d«  ae. 
"niiB  idiowB  the  floiouB  aad  pemment 
chatseter  of  the  utjtiriea  rttaand  by 
him,  and  that  his  capacity  to  pnrsm 
his  studies  was  kiq>aized,  m  s^te  d 
the  faot  that  it  did  not  q>peu  that 
the  phuntifF  had  derived  any  ineome 
from  tbeee  eontributimw.  Ha  wm 
entitled  to  recover  for  this  ii 
though  his  oontributiona  wan  i 
without    I 
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encaged  at  ttie  time  of  the  niiisy.  He  may  recover  eon- 
peofiation  baaed  upon  wbst  he  could  iiave  earoed  in  a::^ 
eafHoymeat  for  wbic^  he  was  fitted,**  or  was  in  process  of 
beeoiEdtq;  fitted.**  So  a  potboh  letared  from  bnaisflas  at  t4e 
time  of  the  injtny  may  recover  oompensation  based  upon 
what  he  mi|^t  have  earned  in  huauaess;  *"  aad  cnte  ^dto  hap- 
pened to  be  idle  or  at  work  in  a  less  lucrative  trade  at  the 
time  of  the  injury  may  ahmr  his  eatrangs  tefoie  the  time  of 
ike  injury  in  a  more  hicamtive  trade.**  Other  circuoistances 
wtieh  tend  4o  est^lirii  the  amottnt  of  loes  may  be  shewn; " 
but  tiie  loBS  of  apecaal  of^Kjrtunities  will  not  ordiiiarily  be 
etAer  proedmate  or  certain  enough  ior  reoway.^* 

Certain  personal  <iiu^tie8  or  habtta  of  the  {dautifi  may  be 
shown,  so  far  as  they  have  a  bearing  on  tiie  actual  amount 


•■  CaHforma:  Zibbetl  v.  Soutfaon  Pu. 
Co.,  lis  Pbc.  513. 

r«Mw.-  Peooe  4  N.  T.  Ry.  v.  What»- 
pme  (Tot.  CW.  App.},  93  8.  W.  I«7. 

"  Howard  (Ml  Co.  v.  Davia,  76  1^. 
630,13S.W.«65. 

"imnoit:  FUier  p.  SaOBea,  128  ID. 
M9,  21  N.  G.  898. 

Ttxat:  El  Vno  HectHo  Ry.  •.  Mur- 
phr, «  Tex.  GW.  A-pp.  KB,  lOB  B.  W. 
489. 

"/Bdwia:  West  Chkago  St.  Hy.  «. 
Doui^ierty,  20»  HI.  241,  70  N.  K.  986. 

Ttxtu:  Miwmiri,  K.  A.  T.  Ry.  v.  St. 
Clab,  21  Tex.  Qv.  App-  3«,  81  8.  W. 
666;  Chicago,  R.  I.  A  T.  Ry.  v.  Lin«, 
28  Th.  CSt.  App.  601,  «  S.  V.  «88. 

Wtuhifigton:  Peteraon  c.  SeatUa 
IHetkm  Co.,  2S  WaA.  615,  MS,  63 
Pul639. 

nsintiS  oamot  ^ow  Ws  ««mingB 
many  yean  before  in  a  Bpecial  paction 
qnite  diS«t«Bt  from  hk  pnamt  tm- 
ptoynRBt.  Cadeago  A  J.  E.  R.  R.  v. 
Spoue.  213  ni.  320,  73  N.  E.  796. 

Where  there  is  no  evidenee  that 
phiotiS  mold  turn  obtained  or  ex- 
troMd  any  otka'  employmeiit  than 
that  in  which  he  was  eBgaged  at  the 
tinie  of  the  injury,  faia  eaminp  in  tliat 
onployment  ahnM  will  be  taken  aa 


of  hia  kiaa.    O'Cdhot  «. 
I.  *  P.  By.,  IM  la.  389, 
117  N.  W.  BTO. 

•  AUbmu:  Baltaa  a.  AWwMa  Mid- 
land R.  R.,  97  Ala.  27S,  12  So.  278 
(pl^itiff  bfliog  diMMed  Iriid  diainial 
bfeor  may  ahbtr  that  ho  haa  «ot  aaffi- 
aent  adueation  to  eara  mDnny  in  a 
clerical  calling). 

/UmA;  Haeiaton  •.  PUMbtBkh, 
C.  C.  ft  fi.  L.  Ry,,  101  la.  App.  207 
(MoadHt  may  ifaaw  tliat  fay  the  aae 
of  an  artifioiBl  hspWntiff  wiS  be  able 
to  eaa  imaey). 

Michigan:  Ostrander  p.  Laaaingi  l\i 
Mteb.  2M,  73  N.  W.  ItO  (nWesdant 
may  not  show  that  by  reason  of  the 
injury  iihiiififf  loay  be  eetnpelM  Xa 
edimte  Umaelf,  and  Will  Iben  be  able 
to  aecuie  x  bettw  Inootoe  than  before). 

"  0Mrfia:  RtehuoHd  A  D.  R.  R.  «. 
AUiaDn,  8«  Oa.  14&,  12  9.  £.  352 
(probability  of  p 
piditical  offiee). 

lUinoia:  ChicaRO  &  E.  R.  R.  v. 
Mecch,  1«3  lU.  306,  46  N.  E.  290 
{particular  contnwrt  of  employ nunt). 


7  ARea,  fi07  (appBcaticMi  for  podtkHi 
of  Burgeon's  mat«). 
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of  his  loss;  afrthat  one  of  his  hands  was  previously  crippled;  '* 
or  that  he  was  a  tramp/*  So  evidence  of  the  plfuntiff's  habitual 
druokenness,  incapacitating  him  for  labor,  is  proper  in  refer- 
ence to  the  amount  of  the  compensatory  damages  be  should 
receive  for  a  permanent  disability."  But  matters  which  have 
no  bearing  on  the  actual  amount  of  loss  cannot  be  shown.'* 


§  i86.  Recovery  by  married  woman. 

Where  the  suit  is  by  a  married  woman,  her  loss  of  time  is 
no  part  of  the  injury  for  which  compensation  can  be  given. 
Her  time  and  services  belong  to  the  husband,  and  for  a  loss 
of  them  he  must  sue  alone.'^  And  for  the  same  reason  she 
cannot  recov^  the  amount  of  medical  expenses,  imless  actually 
paid  out  of  her  separate  estate."    She  may  recover  compensa- 


1  Townaend  o.  Briggs,  99  Cal.  481, 
32  Pac.  307,  34  Pac.  116. 

"  Central  of  Geoi^  Ry.  e.  Moore, 
6  Ga.  App.  5R2,  63  B.  E.  042. 

"  CleveUnd  &  P.  R.  R.  e.  Suther- 
land, 19  Oh.  St.  161. 

"  Alabama:  LotuHrille  &  N.  R.  R. 
V.  Woods,  lie  Ala.  527,  22  So.  33 
(amount  plaintifi  had  been  able  to 
gave  from  hie  nagea). 

Michi^n:  Van  Duaen  e.  Letdlier, 
78  Mich.  492,  44  N.  W.  672  (that 
plaintiff  had  no  means  of  support  ex- 
cept by  his  own  eicertionB). 

"  lUinoU:  Joliet  r.  Conway,  119  111. 
489,  10  N.  E.  223. 

/wfiono:  CMiio  A  M.  Ry.  tr.  Coriiy, 
107  Ind-  32. 

Iowa:  Utomas  r.  Brooklyn,  £8  la. 
438, 10  N.  W.  849;  HaU  i>.  MaosoD,  00 
la.  586,  58  N.  W.  881;  Ttdba  v.  Du- 
buque, 109  la.  219,  80  N.  W.  341. 

KaTtaat:  Holton  p.  Hicks,  9  Kan. 
App.  179,  58  Pac.  998. 

Maeaackutettt:  Jordan  v.  Middlesex 
R.  R.,  138  Mass.  425. 

Miehigan:  Tunnicliffe  p.  Bay  Cities 
C.  Ry.,  102  Mich.  824,  61  N.  W.  11. 

Miiottri:  Plummer  p.  Milan,  70 
Mo.  App.  608;  Wallis  v.  Westport,  82 
Mo.  App.  522. 

New  Jeney:  Klein  o.  Jewett,  26  N. 
J.  Eq.  474. 


ITumnnn;  Barnes  p.  Martin,  16 
Wis.  240. 

Therefore  it  is  error  to  inBtni<;t  the 
jury  that  the  damages  under  statutes 
giving  a-n  actioD  for  causing  de&th,  are 
the  same  in  the  case  of  a  married  and 
an  unmarried  woman.  An  unmarried 
woman  is  entitled  to  her  whole  eam- 
ingB.  The  time  of  a  married  woman 
is  not  exclusively  her  own,  but  a  por- 
tion of  it  must  Ik  devoted  to  the  oare 
of  the  family  and  aiding  her  husband. 
Stubnuller  p.  Cknighly,  68  la.  738. 

"  Conneetieut:  Tompkins  v.  West, 
66  Conn.  478,  16  AU.  237. 

Delaware:  Louth  v.  Thompeoo,  1 
Fennew.  149,  39  Atl.  1100. 

Geonjia:  Lewis  v.  Atlanta,  77  On. 
766. 

Indiana:  Ohio  &  M.  Ry.  p.  Cost^, 
107  Ind.  32. 

MamaehuaeOe:  Jordan  v.  Middkaex 
R.  R.,  138  Mass,  425. 

Midacan:  Cousins  v.  Lake  Sbon  & 
M.  S.  Ry.,  96  Micb.  386,  56  N.  W.  14; 
Risers  p.  Orion,  116  Mich.  324,  74  N. 

Minneeola:  Belyea  p.  Minne^mbs, 
S.  P.  &  S.  S.  M.  Ry.,  61  Minn.  224, 
63  N.  W,  627. 

New  Jeraey:  Klein  p.  Jewett,  26  N. 
J.  Eq.  474. 
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tion  for  her  pain  and  suffering,"  and  for  inability  to  perform 
services  personal  to  herself,  such  as  dressing  and  eating." 
It  has  also  been  held  that  she  may  recover  for  permanent 
impairment  of  her  earning  capacity.™ 

Under  the  married  women's  property  acts,  now  passed  in 
almost  every  jurisdiction,  the  case  is  different.  Under  these 
acts  her  domestic  services  are  still  performed  on  her  hus- 
band's accoimt,  but  if  she  performs  other  services  for  hire, 
the  proceeds  are  her  own;  and  if  she  carries  on  business  on  her 
own  account,  she  is  entitled  to  the  profits.  Consequently,  if 
she  was  in  fact  carrying  on  business  for  herself  at  the  time  of 
the  injury,  or  was  in  fact  earning  money  on  her  own  account, 
fdie  may  recover  compensation  for  the  less  of  capacity  to 
earn  money  as  she  bad  been  doing,"'  which  must  not  include 
any  compensation  for  loss  of  ability  to  do  housework  or  perform 
ordinary  domestic  services,  since  that  is  still  her  husband's 
loBS.''    In  some  jiuisdictions  she  is  allowed  to  recover  com- 


Ntw  York:  Biunham  b.  Webater,  54 
S.  Y.  Super,  a.  30;  Moody  v.  Osgood, 
SO  Barb.  628. 

^Umud.  Slate*:  Groen  v.  Peimsyl- 
vuu  R.  It.,  36  Fed.  66. 

Cotmtetieul:  TompkinB  s.  West,  56 
Gmn.  478. 

MmnoTt:  Louth  o.  TbiNIipaoa,  1 
Pennew.  149,  39  Atl.  1100. 

Ditlriet  of  Columbia:  Johnson  c 
B^timoie  A  P.  R.  R.,  17  D.  C.  (6 
Hack.)  232. 

Indiana:  Ohio  *  M.  Ry.  o.  Coaby, 
107  Ind.  ^. 

Mattackuatli*:  Jordan  v.  Middlesex 
R.  R.,  138  Mass.  425. 

Nme  Jeney:  Klein  d.  Jewett,  26  N. 
J.  Eq.  474. 

Ttxa*:  MisBouri  Poc.  Ry.  e.  Martino, 
2  Tex.  Cir.  App.  834,  IS  S.  W.  1066. 

Vatfttntfton;  Hawkine  v.  Front  St. 
CaUe  Ry.,  3  Wash.  592,  28  Pac.  1021, 
28  Am.  St.  Rep.  72,  16  L.  R.  A.  808. 

So  she  may  recover  compoiaatioa 
lot  being  tnaned  in  her  personal  ap- 
pewaooe.  CSkicago  &  M.  E.  Ry.  d. 
Kraupel,  103  lU.  App.  1. 

"Outriid  <ff  Cobtmiria:  Jofanaon  v. 


BsJtinwre  &  P.  R.  R.,  17  D.  C  (6 
Mack.)  232. 

Illinois:  Chicago  A  M.  E.  Ry.  b. 
Krempel,  103  SI.  App.  1. 

"  ZMouKuv.-  Loutii  o,  Thompson,  1 
Pennew.  149,  39  Atl.  1100. 

Georgia:  Southern  Ry.  b.  Hutcheaon, 
71  S.  E.  802. 

Indiana:  Ohio  tt,  M.  Ry.  p.  Cosby, 
107  Ind.  32. 

Mamachuaetlt:  Jordan  v.  Middlesex 
R.  R.,  138  Mass.  425. 

■°  United  Slatei:  Texas  &  P.  Ry.  x. 
Humble,  97  Fed.  837,  38  C.  C.  A.  S02. 

Mitiowi:  Nelson  ■>.  Metropolitan 
at.  Ry.,  113  Mo.  App.  659,  88  S.  W. 
781. 

Montana:  Hamilton  e.  Woodworth 
Ry.,  17  Mont.  334,  42  Pac.  860,  43 
Pac.  713. 

NetB  Jersey:  Healey  v.  BoUentine, 
86  N.  J.  L.  339,  49  Atl.  511. 

New  York:  Brooks  b.  Schwerin,  54 
N.  Y.  343;  Minick  v.  Troy,  19  Hun, 
253;  Blaechinaka  v.  Howard  Mission, 
etc.,  56  Hun,  322,  9  N.  Y.  Supp.  679. 

•'  Hall  V.  Manson,  90  Iowa,  585,  58 
N.  W.  881. 


itizecy  Google 


930 


PKBSONAL  INJUBT 


S486a 


peosaitioa  for  the  iropainnent  of  her  AbiUty  to  eun  moiiey, 
Otttaide  of  her  iliiimiiHi  aervioe,  eren  if  she  has  never  rtnflngril 
in  any  gsiirful  t^coupatton,  Biaoe  ehe  is  entitled  to  do  ao;" 
but  in  other  jurisdictioDS  the  right  to  reoover  is  confined  to 
e&8ce  nheie  Ae  vas  actually  eanung  money  at  the  tine  of 
the  injuiy."  Sioee  under  these  statutes  she  has  power  to 
contract,  die  may  make  a  valid  a^^emi^t  to  pay  for  ueditsal 
serriceB  and  espenses;  azMl  if  she  does  so,  she  may  recover 
1b.e  amount  for  which  she  is  lialile.'* 


%  M6a.  HntbanA'a  actfam  f«r  injuiy  to  wife. 

Im  an  action  by  a  husbuid  f<a-  die  loes  of  his  wife's  aervioea 
Uinnigh  ^  defendant's  fault,  he  may  recover  the  vahie  of 
her  services  which  he  has  loet.^'    This  includes  not  only  the 


*<  Kmlueks:  LoulBviOe  A  N.  R.  R. 
•.  DWc,  78  B.  W.  914,  2S  Ky.  L.  Rap. 
1831. 

MoMoelmtetU:  Hannon  b.  Old  Col- 
ony H.  R.,  166  Mmh.  lot,  iW,  42  N. 
E.  505,  30  L.  R.  A.  658,  52  An.  St. 
Sinp.  499;  NflllnnTe  v.  Boston  fifevAted 
Ry.,  198  MaM.  NO,  84  N.  E.  MS. 

"  MiBtmai:  Kittaet  v.  Tnaait  Co., 
107  Mo.  App.  41,  80  8.  W.  il5;  BmAw 
».  I^mtD  R.  E.  ft  B.  Co.,  118  Ho. 
J^.  74,  93  S.  W.  291. 

Nme  York:  Umnkr  t.  Dqr  Do(i, 
K  B.  A  B.  R.  R.,  118  N.  Y.  304,  23  N. 
E.  461,  10  Am.  St.  Rep.  7S0. 

Virginia:  Bichmand  R.  &  E.  Co.  v. 
Bounce,  92  V%.  738,  24  8.  E.  388. 

Even  when  she  was  em[doyed  and 
jniA  by  bar  hiMband  as  a  sanpatacfla. 
It  WBB  held  tfaot  die  eoiUd  not  raoover 
for  impairment  of  her  earning  capadty, 
u  If  flhe  had  be«  woiUng  for  a  atiran- 
ger,  rince  ahe  oaukl  not  -make  a  valid 
contract  with  her  husband  for  par- 
most  for  audi  aerrioca.  Bbeehiaaka  v. 
Howard  MneiDn,  180  N.  Y.  497,  29 
N.  E.  7«e,  15  L.  R.  A.  215. 

"Alabama;  Southern  R,  R.  v. 
Chowder,  135  Ala.  427,  33  Bo.  335; 
Elba  e.  BuUard,  152  Ala.  237, 44  So.  412. 

lainou:  Muellw  e.  Kubn,  69  lU. 
App.  363. 


/ndtena:  Shdby  County  '■  Gm- 
tettor,  7  bid.  Afq>.  369,  S3  N.  E.  466, 
34  N.  £.  6S7. 

iiiehigan:  Lacaa  e.  Detnut  (Sty 
&y.,  92  kfich.  412,  <2  N.  W.  74fi. 

Ntbnuka:  Stnibk  a.  Do  WUt,  1S2 
N.  W.  124. 

North  Daktta:  Ctmmy  ■>.  Fatio,  5 
N.  D.  173,  64  N.  W.  032. 

OUaJbma.  WUet  «.  Johiwan,  13 
Oltla.  563,  76  Pao.  174. 

"AJateMO.-  AlaUou)  C.  O.  A  A. 
Ry.  t>.  Apptebm,  M  So.  618. 

Cotemdo:  Union  Pu.  Ry.  v.  fene^ 
21  Colo.  340,  40Pac.  8*1. 

Cotmtcticut:  Couurtock  f.  ConneoU- 
out  R.  ft  L.  Co.,  77  OoBn.  ftS,  SB  AU. 
466. 

Oietrid  q^  CWwmUa.-  WMhinctoa  A 
G.  R.  R.  V.  Hiokny,  12  D.  C.  Ai^. 
269. 

Indiima:  Ciluena'  S.  Ry.v.  TwiuBiM, 
121  Ind.  375,  S3  N.  E.  US. 

N^bnuta:  ROey  t>.  Lidtke,  &  Neb. 
1S9,  68  N.  W.  358. 

North  Carolina:  Khnberly  v.  B.Om- 
laod,  14S  N.  C.  808,  55  S.  E.  778,  7  U 
R.  A.  {N.  S.)  546. 

PmmylBania:  Henry  v.  Klophx,  147 
Pa.  178,  23  Atl.  337;  Hewitt  v.  Peon- 
aylvania  R.  R.,  228  Ftt.  397,  77  AtL 
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onfiaary  d<xnestic  fiervioes,  but  also  the  comfort  of  her  aodety 
aad  compftBHinahip,  and  her  capacity  for  usefulrtesa,  aid  and 
eomfost  as  a  vife,"  aad  her  papestal  care  for  his  diildmi.'' 
Even  iinder  the  married  women's  property  acts  the  husband 
may  recover  for  the  value  of  her  domestic  services  and  her 
assistance  in  bis  business,  as  well  as  t^e  k>as  -of  her  society.^ 
No  special  evidence  need  be  ofEered  as  to  the  vahie  of  such 
■ervioes,  which  1^  jury  may  find  on  their  own  kaewledge.^ 
But  in  such  ui  actifHi  it  is  prep^  to  admit  evideuoe  of  what 
tbe  fdaantifr  had  paid  a  third  person  to  do  the  work  his  wife 
nniaUy  perfonned.*°  Tbe  husbaad  may  recovo'  the  medical 
expenseB  of  his  wife's  illnefle."  So,  also,  lie  can  recover  some- 
lidr^  for  lus  own  servioes  in  at4«ndii^  on  ber; "  but  «ily  the 
amount  vrtack  such  services  are  worth  in  nursing,  not  tbe  value 


Z  Am.  6t.  Rep. 


Wiaamtut:  Keller  v.  OilniMi,  98 
Wta.9,«6N.W.800. 

CiOMia:  Fox  ».  Ehunt  idbo,  23  N. 
B.  244. 

"  Dittriel  pf  CohiuMa:  Waddngton 
ft  G.  R.  R.  D.  Hickey,  12  D.  C.  J^p. 
3N. 

towa:  Hutcben  v.  Cedar  Rapids  A 
H.  C.  Rjr.,  138  Iowa,  279,  103  N.  W. 
TK. 

Miuouri:  FvnaA 
R.  R.,  102  Ho.  088, 
aOO,  15  S.  W.  315. 

Jr<6ra«hi.-  Omaha  A  R.  V.  Ky.  0. 
Rybwn,  40  Nth.  87,  £8  N.  W.  Ul. 

Peiuuyltania:  Hewitt  p.  Fa.  R.  R., 
S36  h.  397,  77  Atl.  028. 

Wueoiuin:  SeUeclc  0.  Janeevilki,  194 
Wh.  570, 80  N.  W.  944, 70  Am.  St.  lUp. 
8D2,  47  L.  R.  A.  691. 

B  iDdian^wlu  &  M.  R.  T.  Co.  v. 
Kndo-,  42  Ind.  App.  520,  85  N.  E. 
10*2. 

"/Otnob.-  Kair  b.  MtxHrnngton  ft 
N.  R.  E.  A  H.  Co.,  laO  m.  App. 
«». 

NAradui:  Omaha  ft  R.  V.  Ry.  v. 
Rrfauin,  40  Neb.  87,  £8  N.  W.  Ml; 
Rii^  V.  lidtke,  49  Neb.  139,  68  N.  W. 
356. 

Pavui/bania;  Standen  ».  R.  R.,  214 
Pa.  189, 03  AtL  407. 


■Pt.  Wordi  ft  R.  H.  St.  Ry.  ». 
Hawe^  48  Tex.  Civ.  App.  487,  107  S. 
W.  556. 

oJVtbradka:    Riby    v.    Udthe,    49 

Neb.  139,  as  N.  w.  see. 

Vermont:  Lindbey  ■>.  Dannlle,  46 
Vt.  144. 

Bat  he  (wmot  ntoret  both  the 
value  of  her  eervicea  and  alto  the  ex< 
penae  of  hirins  a  snbetitute.  ladian- 
apolis  A  M.  R.  T.  Co.  v.  Reeder,  42 
Ind.  App.  S20,  85  N.  E.  1042. 

"Miboma:  Alabama  C.  G.  ft  A. 
Ry.  0.  Appleton,  64  So.  638. 

Colorado:  Union  Padfic  Ry.  v.  Jtmee, 
21  Colo.  340,  40  Pac.  891. 

/Mcitatta.-  Indtan^iotia  ft  M.  R.  T. 
Co,  p.  Reeder,  85  Ind.  App.  580,  86 
N.  E.  1012. 

/'mnsylMnui.-  Henry  «.  lOopfer,  14? 
Pa.  178,  23  AU,  3S7. 

But  Qofy  if  he  ia  liable  for  them. 
Binningham  R.  L.  ft  P.  Co.  i>.  Himi' 
phriee,  55  So.  307. 

•■  AJahatita:  Louisville  ft  N.  R.  R. 
D.  Qninn,  145  Ala.  A57,  39  So.  616. 

MiatouH:  Smith  v.  St.  Jc«eph,  56 
Mo.  4S6. 

TeiMt:  Dallas  v.  Moose,  82  Tex. 
Qv.  App.  230,  74  S.  W.  95. 
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his  time  in  hia  business.**  The  husband  cannot  recover  for 
s  wife's  suffering,**  nor  for  the  loss  of  her  unborn  child." 
ridence  of  the  pecuniary  condition  of  the  plaintiff  is  inad- 
iflsible.** 


486b.  Recovery  by  minor. 

A  minor  cannot  recover  for  loss  of  time  or  eamii^  capacity 
iring  his  minority,  since  bis  eamii^  during  that  time  belong 
his  parent;*^  unless  he  has  been  emancipated,  when  his 
,mings  belong  to  himself  and  he  may  therefore  recover  for 
9S  of  time  even  during  minority,*"  or  unless  his  parent  w^ves 
s  right  to  his  earnings.**  Since  the  parent  is  obliged  to 
pport  the  child  during  minority,  and  therefore  to  furnish 


"  UiuUd  Slaiet:  Huard  Powder  Co. 

Volger,  58  Fed.  152,  7  C.  C.  A.  130, 

Colorado:    Salida    a.    McKinna,    16 

ilo.  623,  27  Pac.  810. 

Waihiniflon:  HowellB  v.  North  Amer- 

n  Transportation  ft  T.  R.  Co,,  24 

iBh.  689,  64  Pac.  786. 

Witamain:  Selleck  n.  Janeaville,  101 

m.  570,  80  N.  W.  044,  76  Am.  St, 

p.  892,  47  L.  R.  A.  691. 

"  Indianapolis  T.  &  T.  Co.  v.  Menze, 

JInd.  31,89  N.E.  370. 

•*  Butler  r,  Manhattan  Ry.,  143  N. 

417,  37  N.  E.  S26,  42  Am.  St.  Rep. 

i,  26  L,  R.  A.  46. 

"  Texat:  Dallas  v.  Moore  (Tex.  Civ. 

pp.),  74  S.  W.  96. 

Wiieonanr    Rooney    v.    Milwaukee 

Co.,  65  Wis.  397. 

"  Arkanstu:  St.  Louis,  I.  M.  &  S.  Ry. 

Warren,  65  Ark,  619,  48  S.  W,  222. 

Georffui:    Western   &   A.    R.    R.   ir. 

)ung,  SI  Ga,  397,  7  8,  E.  912, 12  Am. 

Rep.  320;  Atlanta  4  W.  P.  R.  R. 
^mith,  94  Gs.  107,  20  S.  E.  763, 
TUinoie:  Richardson  v.  Nelson',  221 

254,  77  N.  E.  583;  Western  U,  Tel. 
..  V.  Woods,  88  lU.  App.  375;  Chicago 
ty  Ry.  V.  Schaefer,  121  lU.  App.  334. 
(oiea:  Wilder  v.  Great  Weatem 
real  Co.,  134  la.  451,  109  N.  W.  789. 
KuTitucky:  Cincinnati,  N,  O.  &  T,  P, 
■.  e.  Troxell,  137  S.  W.  543. 


Miekigan:  Braasch  v.  Michigan  Stove 
Co.,  153  Mich.  652,  118  N.  W.  366. 

New  Jertey:  Clarit  Mile-End  Spool 
Cotton  Co.  V.  Shaffery,  58  N.  J.  L.  229, 
33  Att.  284. 

Tmnettee:  Burke  v.  Ellis,  105  Tenn. 
702,  68  8,  W.  855. 

Texas:  Gulf,  0.  &  8,  F.  Ry.  v.  Evan- 
Mch,  63  Tex,  54;  Texas  A  P,  Ry.  v. 
Morin,  66  Tex.  225;  Freeman  v.  Miie- 
lea  (Tex.  Ov.  App.),  127  8.  W.  1162. 

TFuconnn:  Peppercorn  v.  Black 
River  Falls,  89  Wis.  38,  61  N.  W.  79, 
46  Am.  St.  Rep.  818. 

<*  QeoTffia:  Atlanta  &  West  Point 
R.  R.  t>.  Smith,  94  Ga.  107,  20  8.  E. 
763  (tmMe). 

lUinois:  Manufacturers'  Fuel  Co. 
V.  White,  228  lU.  187,  81  N.  E.  S41, 
affirming  130  HI.  App.  29. 

"  Vermont:  Judd  v.  Ballard,  66  Vt. 
668,  30  Atl.  96. 

WitamHn:  Kucera  v.  Menill  Lumber 
Co.,  91  Wis.  637, 65  N.  W.  374  (itmbU). 

In  WathingUm  it  has  been  held  that 
a  parent  wuvee  his  right  to  compensa- 
tion for  loss  of  the,  minor's  time  by 
suing  Bs  next  friend,  and  that  the 
minor  can  therefore  recover  for  it. 
Donald  v.  Ballard,  34  Wash.  576,  76 
Pac.  80;  Hammer  r.  Catae,  47  Wash. 
475,  92  Pac,  441. 


itizecy  Google 


M 


PARENT  8  ACTION  FOR  INJURY  TO  CHIliD 


933 


medical  attendance,  the  minor  cannot  recover  medical  expenses 
resulting  from  the  injury,**"  unless,  as  may  happen,  the  minor's 
estate  has  become  responsible  for  them.""  A  minor  may  how- 
ever recover  compensation  for  strictly  personal  loss,  such  as 
piun  and  suffering  "^  and  disfigurement;  *<>*  and  he  may  also 
recover  in  case  of  any  permanent  injury  compensation  for  all 
^ects  of  such  injury  as  will  be  felt  alter  he  become  of  age.'"* 

I  186g.  Parent's  action  for  injury  to  chUd. 

If  the  parent  sues  for  an  injury  to  his  child,  the  grotmd  of 
action  being  the  loss  of  service,  the  measure  of  damages  is 
the  actual  pecuniary  loss  which  the  parent  has  sustained,"*^ 


"■/ohm:  Newbuiy  o.  Getchet  A  M. 
L.  A  M.  Co.,  100  la.  441,  69  N.  W.  743, 
62  Am.  St.  Rep.  582. 

TttmtMee:  Bui^e  v.  EUia,  105  Tenn. 
702, 58  S.  W.  855. 

Teaa:  Bering  Mfg.  Co.  v.  Peterson, 
2S  Tex.  av.  App.  IW,  67  S.  W.  133. 

Witamtin:  Peppercorn  ».  Black 
River  Fait,  89  Wis.  38,  81  N.  W.  79, 
46  Am.  St.  Rep.  818. 

■■■  Alabama:  Forbes  e.  Loftin,  50 
Ala.  390  (minor  emandpated). 

¥amoiU:  Judd  t>.  Ballard,  66  Vt. 
668,  30  AU.  96  (incurred  by  minor 
lumKtf  and  necessary). 

■"ArJtouoa:  St.  Louis,  I.  M.  A  S. 
Ry.  I.  WatTCD,  66  Ark.  619,  48  S.  W. 
222. 

Detaoore:  Linthicum  v.  Tniitt,  80 
Atl.  245. 

Kmtwij/:  Cindnnati,  N.  O.  &  T. 
P.  Ry.  p.  Twwell,  137  S.  W.  543. 

Miuouri:  McMillan  b.  Union  P.  B. 
W.,  6  Mo.  App.  434. 

'"ArtanaM:  St.  Louis,  L  M.  A  8. 
Ry.  V.  Warren,  66  Arit.  619,  48  S.  W. 
222. 

Iowa:  Newbury  ».  Getcbel  ft  M.  L. 
*  M.  Co.,  100  Iowa,  441, 60  N.  W.  743, 
62  Am.  St.  Rep.  582. 

"  Unittd  SlaUt:  Delaware,  L.  A  W. 
K.  R. ».  Devon,  114  Fed.  1S5, 52  G.  C. 
A.  77. 

Antanau:  St.  Louia,  I.  M.  A  S.  Ry. 
f.  Wwren,  65  Ark.  619,  48  S.  W.  222. 


Ddaware:  linthicum  e.  Truitt,  80 
Atl.  245. 

Kentucky:  andnnati,  N.  O.  A  T.  P. 
Ry.  V.  TroxeU,  137  S.  W.  643. 

Mitsoiai:  RosenkrantE  d.  Liadell 
Ry.,  108  Mo.  ft,  18  S.  W.  892,  32  Am. 
St.  Rep.  588;  McMillan  i>.  Union  P. 
B.  W.,  6  Mo.  App.  434.  In  Brown  v. 
St.  Louia  4  S.  Ry.,  127  Mo.  App.  499, 
106  S.  W.  83,  evidence  of  such  ioas 
was  held  too  speculative;  but  the  pre- 
vailing view  in  that  State  is  that  the 
jury  may  find  compensation  for  such 
loss  even  without  evidence  of  its 
amount.  Ferrierii.Shoenberg  Mercan- 
tile Co.,  138  S.  W.  893;  Buckry-Ellis  v. 
Missouri  Pac.  Ry.,  138  8.  W.  912. 

In  Western  &  A.  R.  R.  v.  Young,  81 
Qa.  397,  7  S.  E.  912,  12  Am.  St.  Rep. 
320,  it  was  held  that  the  jury  ^ould 
estimate  loss  of  the  minor's  probable 
future  earnings,  having  in  view  his 
degree  of  intelligence,  and  his  oppoi^ 
tunities  to  equip  himself  for  the  race 
of  life,  according  to  his  present  con- 
dition, in  view  of  the  pursuite  he  might 
have  applied  himself  to  if  he  had  not 
been  injured. 

""  New  York:  Werbolovsky  v.  New 
YorkAB.D.  E.  Co.,63  Misc.  329, 117 
N.  Y.  Supp.  150. 

Penn^Ininia.'  Pennsylvania  R.  R. 
V.  Kelly,  31  Pa.  372;  Pennsylvania  R. 
R.  V.  Zebe,  33  Pa.  318;  Woeckner  v. 
Erie  E.  M.  Co.,  182  Pa.  182, 37  Atl.  936. 
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out  eompattation  for  Iobs  of  society  o(  tjie  t^d,"*  m  for 
of  f^  parent  because  of  the  injury,'*^  or  Aar  kM  6r  m- 
enieaioe  to  otdier  membeTB  of  the  family.""  bi  the  Orth- 
case  of  lose  of  eerviee  throu^  a  i^jrswal  injoty  to  the 
or  other  servaat  the  injuriee  to  the  master  and  to  ttie 
int  are  distinct,  tatA  reeorery  by  one  ol  then  osamt 
t  the  amount  recoToraWe  by  fee  other.  ■•* 
le  measure  of  damages  in  such  cases  is  compensation  for 
of  the  minor's  time,'"*  ttie  expenses  sustained  by  the 
y,  such  as  those  for  sutfjcal  and  medical  attendance, 
the  increased  expeilse  of  maintaining  the  child  dming 
>rity.*"    A  parent  c&n  recdVer  for  the  expenses  incanfed, 


<U  Iiland:  McGair  v.  Nstioul 
W.  MiBs,  M  R.  1.  M7,  S8  AU. 

0  L.  R.  A.  122. 
Peifeolovaky  c.  New  Yofk  &  B. 

Co.,  63  Misc.  329,  117  N.  Y. 
ISO. 

'ohrado:  Union  Pftc.  Ry.  v.  JonM, 
lo.  340,  347,  40  Pac.  891. 
itiana:  BrinkmBii  e.  St.  Landiy 
Go.,  118  La.  836,  43  Bo.  458. 
de  Island:  MoGut  o.  NfttsMtal 
7.  Mills,  24  R.  I.  447,  63  Ati.  iOO, 
a.  A.  122. 

I^oeckner  v.  Erie  E.  M.  Co.,  Iffi 
2,  37  Atl.  936. 

'exM.-  Evsnueh  v.  QuU,  C.  ft  8. 
.,  67  Tes.  123. 

TumJ:   Bradk^  «.   Aodnira,   61 
i5. 

rnited  StaU*:  Netberlasd  A.  8. 
..  r.  HiAander,  88  Tai.  «17,  8 
A.  169. 
mm;  SawyH-  v.  Baser,  10  Eaa. 

nruri;  Buck  c.  People's  St.  R.  E. 
'.  Co.,  46  Mo.  App.  666,  S68. 

1  York:  Cuming  v.  Bmdkija 
I.  R.,  109  N.  Y.  95,  16  N.  E.  65; 
'.  New  Yoric,  L.  E,  *  W.  R.  R., 
n,  603;  GilUgan  v.  New  York  & 
R.,  1  E.  D.  Smith,  463. 
naj^nia:  Oakland  Ry.  v.  Field- 
;  Pa.  320. 

u:  Houston  A  G.  N.  R.  R.  v. 


MiDer,  49  Tw.  S22;  Tsza«  ft  P.  Ey. 
ti.  Morin,  66  Tex.  133. 

>"  United  Statu:  Netfantaad  A.  S. 
N.  Co.  V.  HolUnder,  69  Fed.  417,  8  C. 
0.  A.  169. 

tlUnoU:  SeltHT  p.  Suton,  71  IS. 
Ajsp.  239. 

Louiaitma:  Brinkman  v.  St.  I^otdiy 
Cotton  OU  Co.,  118  La.  836,  43  So.  46S. 

MoModtuMltt:  Keating  v.  Boiton  EL 
Ry.,  96  N.  E.  840. 

fft*  Ym*:  Barnes  v.  Kane,  132 
N.  Y.  13,  30  N.  E.  1090. 

Rkode  Island:  OaHgan  ».  Weoe- 
flooket  R.  R.,  27  R.  L  376,  02  Atl.  976. 

In  Heater  v.  R.  R.,  90  App.  Div. 
406,  85  N.  Y.  Supp.  524,  it  was  Mid 
titat  t^  father  oould  aat  naortt  the 
amount  of  the  medical  expenaee  with- 
out evillenec  tkat  he  trae  undsr  a  legal 
liability  to  pay  Huta. 

In  Cumiag  n.  BrooUyn  Oity  R.  R., 
100  N.  Y.  95,  16  N.  E.  06,  it  wm  nid 
that  Hq>eo«lative  medioal  or  nrgical 
«xpeBBM  Ukety  to  be  Inflonvd  at  BOOie 
time  during  the  child's  minority  oan- 
Dot  be  notmnd,  «b  it  is  too  unotrtun 
niKtker  the  parent  will  be  caBed  upon 
to  pay  them,  anee  dther  the  duld  or 
parent  wi^t  die  or  tbe  pvent  be 
peouniaiily  unsble  to  pay  for  tke  ten- 
ioes  rendered.  If  anyone  can  recover 
for  such  servioea  it  muat  be  the  nlinor 
himeelf  on  the  ground  that  if  the  monerf 


itizecy  Google 


$487 


PASENT  B  ACTION   FOR   INJtJBT  TO   CHILD 


935 


1  ti»  ^ild  was  too  young  to  r«ider  any  service.^'* 
If  tfa*  pavmt  hiioMtf  renders  services  to  the  child,  as,  for  in- 
staMe,  auniAg,  beyond  wimt  he  wcoiUd  have  rendered  if  there 
hid  been  no  injury,  he  may  recover  the  value  of  such  aervioea."^ 
Ho  Nwv«*y  CMS  be  had  for  the  cost  of  »i^>ortki|;  the  child 
;  miaonty,  editee  the  parent  is  bound  to  do  th^  at  ai^ 


In  ftddtion  t»  these  itenui  of  lo6s,  the  jmixDi  is  entiti«d  to 
WfMawtion  for  the  diraialahed  eamii^  cf^iaci^  of  the  diild 
diBBig  his  msoerity,^"  but  not  for  any  loss  ccf  BOftpoct  ijhat 
night  hare  come  to  the  porait  after  the  child  becsmB  d  age.'" 
As  so  allowance  is  ta  be  made  for  cost  of  supporting  the  child, 
siDse  Hke  pareni  must  aiqi^ort  tum  during  minoritj^  at  any 
rate,  be  is  theniore  damaged  by  the  entire  amoust  by  which 
tke-chdld's  earning  capaoity  is  dinuniiftked.'"  D^nite  evidence 
of  such  diBomutioa  in  earning  power  cannot  be  eqieoted,  esh 
peeiallyiitcaeeof  ayouBgdiild,  aadneednotbepBoduccd."* 

1481.  ICWgMioB' 
rjrffUMrtnnrnn  irhkb  show  that  the  damage  was  not  as 


u  not  obtajneil  for  that  purpose,  it  win 
ttttty  be  th«  «Md  irtio  will  eafttt. 

■X  8<tfcea  tr.  Uwki',  4»  CaL  aao. 

'^  ItmitiwMi '  firiodauAB  0.  St.  Iaii- 
dry  C.  O.  Co.,  118  I*.  835,  43  80.  458. 

IHuouri:  SefamitK  v.  St:  Lcobb,  I. 
U.  A  8.  Rf .,  40  Mm  App.  38IIL 

Sem  MampMre:  CoBBell  v.  ftitnamr 
68  N.  B.  534. 

JHods  /aland:  Simone.  >.  R.  I.  Co., 
SB  R.  I.  186,  06  Ati.  303,  8  L.  R.  A. 
(K.  &>  740. 

The  uBpuat  reeovenbk  Js.  the  value 
of  the  parent's  swices  as  nurse,  not 
)m  km  in  his  own  business  by  Tcnson 


1:  Woodard  Iron  Co.  v.  Curl, 
U3  Ala.  30S,  4«  So.  874.. 

Kta  YoT*:  Barnes  v.  Keene,  132 
N.  r.  12,  2ft  N.  E.  HMD;  Cuglar  v. 
Honwr-Mo^an  Co.,  9e.^p.  Dis.  S9, 
86  N.  Y.  Sopp.  eSO. 

"•  KAel  f.  CStaixUH,  a6  WMh.  241, 
esPae.  406. 


■"/UiwM.-  SeHser  t>.  Saxton,  71  III. 
App.  299. 

Imm:  Qootbtcb  *.  BniliDgtoB  C  B. 
ft  N.  Ry.,  97  la.  621,  66  N.  W.  770. 

Neta  York:  Traver  v.  Eighth  Ave. 
R.  R.,  3  Keyes,  497. 

"tfltae  York:  Ceigtar  v.  Hopper- 
Moqaa  Co.,  SO  App.  Div.  379,  86  N. 
Y.  Bupp.  656. 

Texaa:  Pacific  Express  Co.  v.  Wa.tr 
Bon  (Tot.  Gv.  App.),  124  B.  W.  127. 

>"  BtUvnei:  Uaueman  v.  St.  Louis, 
I.  M.  <fe  S.  Ry.,  41  Mo.  App.  348; 
Schmitx  V.  St.  Louia,  I.  M.  A  S.  Ry., 
46  Mo.  App.  380. 

Bbod*  laUmd:  Galhgan  t>.  WooD- 
Bocket  St.  R.  R.,  27  R.  1.  363,  62  Atl. 
37a. 

"•ifiMouH;  Blaokmll  w.  Hill,  76 
Ma.  App.  46,  64. 

NOratiia:  Vaa^vner  p.  Utmti,  112 
N.  W.  861,  79  Nob.  431. 

Trntnasee:  Central  Mfg.  Co.  v. 
Cotton,  106  Teno.  63,  66  S.  W.  403. 
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great  as  the  evidence  of  the  plaintiff  appeals  to  indicate  may 
be  introduced  in  mitigation.  This  is  usually  allowed  in  two 
cases.  Where  (as  may  always  happen  in  cases  of  personal 
injury)  a  part  of  the  damages  consists  in  physical  and  maital 
suffering,  non-pectmiary  damage,  circumstances  of  mitigatioii 
may  be  shown;  ^"  and  where,  as  often  happens  in  such  cases, 
exemplary  damages  are  allowed,  circumstances  of  mitigation 
may  always  be  shown.'"  In  allowing  evidence  to  be  intro- 
duced in  mit^ation  the  courts  are  not  always  careful  to  state 
whether  compensatory  or  exemplary  damages  are  in  question; 
and  tills  fact  has  caused  some  confusion  as  to  what  may  be 
admitted  in  mitigation.  But  the  safe  rule  to  follow  is  that 
any  circumstance  which  tends  to  qualify  the  amoimt  of  pain, 
physical  or  mental,  suffered  by  the  plaintiff,  may  be  shown  in 
mitigation  of  compensatory  dam^es;  while  any  evidence  which 
tends  to  qualify  the  malice  of  the  defendant,  or  his  desert  to 
suffer  punishment,  may  be  shown  in  mitigation  of  exemplary 
damages. 

The  fact  that  parties  fought  by  mutual  agreement,  or 
voluntarily  engaged  in  a  mutual  affray,  may  be  shown  to 
mitigate  at  least  exemplary  damages,"^  but  has  been  held 
not  to  mitigate  compensatory  damages."*  The  fact  that  the 
plaintiff  was  the  a^ressor  may  be  shown  to  mitigate  actuai 
damages,'^*  and  so  may  the  fact  that  plaintiff  was  making  a 
great  disturbance  on  defendant's  land,  and  refused  to  leave 
when  requested. ''*  In  an  action  for  an  assault  and  battery, 
where  the  altercation  grew  out  of  a  question  of  veracity  be- 
tween the  parties,  the  defendant  was  allowed  to  show  that 
the  truih  of  the  matter  in  dispute  was  with  him,  in  mitigation 
of  dam^es.'^'  But  in  an  action  by  a  husband  and  wife  for 
an  assault  and  battery  on  the  wife,  previous  misconduct  of 
the  husbMid  cannot  be  received  in  mitigation.  Nor,  it  seems, 
where  the  misconduct  consisted  in  fraudulently  obtaining  pos- 


"'Anle,  S51. 

"ATUe,  {{383  el  seq. 

"■  Barfiolt  D.  Wright,  45  Oh.  8t.  177. 

'"Afaiw:  Grotton  u.  GMden,  84 

!.  589,  24  Atl.  1008,  30  Am.  St.  Rep. 

t. 

Wisconsin:   Shay   i'.   Thompson,   5y 


Wb.  540,  18  N.  W.  473,  48  Am.  Rep. 
S38. 

»"  Kiff  V.  Youmans,  86  N.  Y.  324, 
40  Am.  Rep.  M3. 

'■*  RobiBOD  V.  Rupert,  23  Pa.  523. 

'"  Marker  v.  MiUer,  9  Md.  338. 
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session  of  premises,  and  the  assault  and  battery  were  per- 
petrated in  forcibly  turning  out  the  fraudulent  occupant, 
could  such  fraud  be  shown  in  mitigation  of  any  real  dam- 
ages sustained  by  him.  It  could  be  received  in  mitigation  of 
exemplary  damages  only,  and  then  only  where  the  fraud  or 
its  discovery  was  very  recent  and  the  defendant  acted  imder 
the  consequent  ratcitement  of  the  moment."* 

The  good  character  of  the  defendant  is  not  admissible  in 
mitigation  of  damages.'" 

S487a.  Provocation. 

One  of  the  simplest  forms  of  mitigatory  evidence  is  always 
provocation.  "In  actions  for  personal  wrongs  and  injuries," 
says  Lord  Abinger,***  at  Nisi  Prius,  "a  defendant  who  does 
not  deny  that  the  verdict  must  pass  against  him,  may  give 
evidence  to  show  that  the  plaintiff  in  some  degree  brought  the 
thing  upon  himself."  This  was  an  action  for  assault  and  bat- 
tery; and  it  was  held  that  a  libel  published  by  the  plaintiff 
on  the  defendant  may  be  given  in  evidence  in  mitigation  of 
damages,  even  though  it  be  at  the  time  the  subject  of  a  cross- 
action;  but  that  being  so,  the  defendant  ought  not  to  derive 
much  advantage  from  it  in  mitigating  the  damages.  Provo- 
cation may  be  given  in  evidence  in  mitigation  of  damages, 
provided  it  be  so  recent  and  immediate  as  to  induce  a  presump- 
tion that  the  violence  done  was  committed  under  the  immediate 
influence  of  the  feelings  and  passions  excited  by  it.'^    In  most 

"*  Jacobe  e.  Hoover,  9  Minn.  2M.  Maryland;  Gnither  p,   Blowers,   11 

">  Elliott  r.  Ruaaell,  92  Ind.  526;  Md.  536;  Byers  n.  Homer,  47  Md.  23. 

StutgeoD  D.  Bturgean,  4  Ind.  App.  232,  ManaehuaetU:  Tyaoa  v.  Booth,  100 

30  N.  E.  805.  Mass.  258. 

"■Fnaer  e.  Berkeley,   7  C,  ft  P.  MUtunppi:   Martin  v.    Minor,  50 

621.  Miae.  42. 

"DAtware:   Hendle  v.   Geiter,  50  Mittouri:  CoUiiu  s.  Todd,  17  Mo. 

All.  932,  537. 

lUittau:    Murphjr   r.    MeGnth,    79  New   York:   Coming  v.   Coming,   6 

m.  5M;  Chicago  A  A.  H.  R.  i;.  Ran-  N.  Y.  97;  Willia  e.  Forrest,  2  Duer,  310. 

dolph,  65  ni.  App.  208.  fforth  Carolina:  Johnaton  v.  Craw- 

low:  Ireland  v.  EUiott,  5  la.  478;  foid,  62  N.  0.  (Fhillipe)  342;  Palmer 

Gronan  v.  Kukkuck,   SB   la.  IS,  12  v.  Winston-Salem  R.  &  E.  Co.,  131  N. 

S.  W.  748.  C.  350,  42  S.  E.  604. 

Home:  Turner  o.  Footman,  71  Me.  &?idh  CaroUna:  Hayes  r.  Seaae,  51 

lis.  S.  C.  534,  29  S.  E.  269. 
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of  the  caaes  cited  it  does  oat  appear  whether  the  damagBs 
to  be  mitigated  were  casipefisatory  or  exen^jlary;  but  in 
some  juriedictions  evidence  of  provocation  can  be  shown  to 
mitigate  ezempUry  damages  oaly.^"  So  in  CtMhman  e.  Wad- 
ddl,^*'  which  was  an  aetion  by  a  scboohnasto'  against  a  parent 
for  a  serere  beaming,  the  court  held  that  no  prorocation  could 
excuse  the  defendant  from  m^^nng  fuU  compensation  for  all 
the  injuiy  the  idaintifT  bad  suffered  by  the  unlawful  attadt  on 
his  person.  But  if  the  jury  were  satisfied  that,  without  any 
previous  maUce  towards  the  plaintiff  or  any  deliberate  design 
to  injure  him  in  person  or  the  estimation  of  liie  pi^lic,  he 
acted  in  the  beat  of  passion,  caused  by  Hie  appeazanee  and 
account  d  his  son,  it  was  a  circumstance  which  ought  to 
operate  powerfuUy  to  reduce  the  damages  to  such  as  were 
compensatory. 

The  provocation  must  be  sufficiesit.'"    Mere  words  nu^  be 
proved  in  mit^tion;  '^  but  words  uttered  by  the  piaintiff 


Tennettee:  Danid  e.  Giles,  108  T«im. 
242,  Se  S.  W.  1128. 

■**  Ddaaan:  AmutroBg  v.  lUxwdei, 
4  Famew.  Ifil,  53  AtL  435. 

/Utnoit:  Donnelly  i>.BaiTU,41  in.  I2S. 

Miteouri:  Buriey  ir.  Menefee,  12& 
Mo.  App.  518, 108  8.  W.  130. 

iftbrvtka:  Mangold  v.  Oft,  03. Neb. 
397,  88  N.  W.  507. 

New  Jeney:  Osier  v.  Walton,  67 
N.  J.  L.  63,  50  Ati.  500. 

New  York:  Qmung  o.  Baldwin,  75 
J4»p.  DiT.  196,  77  N.  Y.  Supp.  679. 

Vermont:  OoldHnith  v.  J&y,  81  Vt. 
408,  17  At).  Ue,  4  L.  R.  A.  500,  IS 
Am.  St.  Rep.  424. 

Wiaeoiuin:  WSmb  a.  Yora^,  31 
Wia.  674;  Brown  v.  Swjaeford,  44  Wis. 
282,  28  Am.  Rep.  582;  CtHmmD  v. 
Haitan,  65  Wis.  120,  12  N.  W.  468. 

la  Permsyhxtnia,  Robinson  v.  Ru- 
pert, 23  Pa.  523,  a  peculiar  diatmetioB 
is  taken;  provocation  by  a  third  per- 
son stay  mitigate  exemplary  damagea 
only,  but  proTooation  by  the  plaintifF 
tnay  mitigate  eompensatcHy  damages 
as  weH. 

»'  1  Bald.  57. 


"'Refusal  of  plaintiff  to  retora  de- 
fendaat's  salutatioB  is  not  niSdeni. 
TnnaKiw  V.  Wimberly,  106  U.  259. 
30  So.  747. 

The  more  violent  and  wanton  the 
attack,  the  greats  must  be  the  pto- 
voeataoa  to  mitiBate  (exenqilary)  dam- 

lUiTimt:  Drohn  o.  Breww,  77  IE.  280. 

Minnetola:  Cro«by  v.  Huraidtreya, 
BO  Mian.  92,  60  N.  W.  843. 

'"  CtUifomia:  Bundy  v.  Ma^neea, 
?e  Cal.  SS2, 18  Pac.  888. 

DetmBtm;  Tatnall  v.  Courtney,  6 
Hmnt.  434;  Headle  v.  Otclei,  50  Ail. 
632. 

Oeorfia:  Beikner  ■.  Daanibeig,  116 
Ga.  954,  43  S.  E.  483,  60  L.  R.  A.  559. 

/SiMM.-  DoDnelly  v.  Haraa,  41  111. 
126. 

KeatuJ^:  Doechaeftt  p.  Shewfaakw, 
97  S.  W.  7,  29  Ky.  L.  Rep.  1193  (ob- 
scene language). 

Xffutviana:  Munday  v.  laadxy,  61 
La.  Ann.  303,  36  So.  66. 

Minnetola:  Crosby  v.  Humphreya, 
69  Minn.  92,  60  N.  W.  843. 
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agEunst  the  defendant  in  the  absence  of  the  latter,  and  reported 
to  him  hy  a  third  imson,  are  not  adtmssible  in  mitigation.  ^** 

{  4M.  Ba4  ohanifltor  of  tha  lAaiatiff. 

The  plaintffi's  bad  oharacter  and  assooiaticm  with  persons 
of  ill  repttte  does  not  usually  palliate  an  assault,  and  cannot 
mitigate  the  damages.^*'  Ncnr  can  a  pwson  guilty  of  wilful 
teea/ait  and  battery  show  that,  fr(Hn  the  intemp^ate  habits 
of  the  other  party,  \hs  injury  was  more  aggravated  thim  it 
would  have  been  upon  a  x^erson  of  temperate  habits.'"  Yet 
evidence  of  character  and  habile  laay  be  admissible  in  many 
cases  where  jt  would  have  a  fecial  bearrag  on  the  dacmages 
claimed.'"  So  in  an  action  for  assault  with  intent  to  ravieh, 
the  plaintiff's  character  for  modesty  may  be  shown,  since  it 
would  have  a  bearing  on  the  amount  of  injury  to  her  feelings; '" 
and  for  the  same  reasons  the  plaintifTs  quarrelsome  diaracter 
may  be  considered  in  an  action  for  assault  and  battery.*" 
So  it  has  been  held  that  in  an  action  for  personal  injuries  caused 
by  tiie  defendant's  negligence  the  unchastity  of  the  plaintiff 
may  be  considered  on  liie  question  of  her  loss  of  wages  for 
domestic  service.'* 

.  Corning,  6 


Nev  Yort;  Kegm  t>.  Devlin,  3  £.  D. 
9mith,  518;  Roades  v.  Isima,  21  N. 
Y.  Supp.  855,  SO  N.  Y.  St.  551. 

In  a  case  in  Maine  it  appeared  that 
pUintiff  gave  provocstion'  for  an  aa- 
■olt  by  the  me  of  innilting  Ungkuge, 
bat  tiiifl  was  tbe  lesuH  of  inkHdoatioii 
b;  liquon  fumiBhad  plaintiff  by  the 
defendant.  It  was  held  that  defend- 
ut  aould  not  t&ke  sdvMitage  of  the 
Mte  of  mind  which  he  himself  had 
cMJMd,  and  while  the  geneial  nde  is 
tliat  provocation  oould  be  shown  to 
mitigate  the  damagw  for  such  an  in- 
iofy,  (hat  oouU  not  be  di^ne  in  this 
QtK.  Robichaud  v.  Mahoox,  104  Me. 
IU,7S  AU.  3U. 

iM  Jarvia  v.  Manlove,  5  Han.  (Del.) 
tt2. 

<"  UaaiaekuteUi:  Bnice  v.  Prieat,  5 


Henada:  Johnaon  i 


Wells,  6  Nev. 


New  Yori;  CmTting  i 
N.  Y.  97. 

Texas:  Shook  v.  Feten,  SO  Tex.  803. 

'••  Littlehale  v.  Dix,  1 1  Cuah.  (Mase.) 
364. 

'"Bo  in  Abbott  d.  TalHro',  71  Wis. 
H  70.  M  N.  W.  622,  Cole,  C.  J.,  aaid: 
"The  fact  of  ohastity,  as  well  aa  other 
personal  virtues  and  business  qusti- 
fioatioos,  would  be  proper  matters  for 
a  j'uiy  to  consider  in  making  ufi  their 
vodiot  aa  to  irtiat  damages  should  be 
given  as  a  ooiiq>eiisation  lor  the  in~ 
jury." 

"•Vermw.*:  PaAer  d.  Coture,  63 
Vt.  155,  21  Atl.  494,  25  Am.  St.  Rep. 
760. 

WiKonmn:  Barton  ir.  Bnil^,  119 
Wis.  326,  96  N.  W.  816. 

'«  Lowe  p.  Ring,  123  Wis.  IIR,  101 
N.  W.  381. 

'■'Cariton  v.  St.  Louis  &  Suburban 
Ry.,  128  Mo.  App.  451, 106  S.  W.  1100. 
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10  PERSONAL  INJUBT  §§489-490 

489.  Ciiminal  conviction. 

Nor  can  the  defendant  in  a  civil  action  for  an  assault  and 
attery  be  permitted  to  prove  in  mitigation  of  damages  that 
e  had  been  indicted,  convicted,  and  fined  for  the  same  of- 
snce.  An  indictment  is  intended  as  a  vindication  of  pubhc 
istice;  an  action  is  brought  for  compensation  for  private 
ijury.  The  object  of  the  two  proceedings  is  entirely  distinct, 
ad  the  one  should  not  interfere  with  the  course  of  the  other.*" 
a  Texas,  however,  the  payment  of  a  fine  is  admissible  in  miti- 
a,tion  of  exemplary  dam^^.*^*  And  in  Et^land  the  fact 
lat  defendant  had  been  convicted  on  compliunt  of  the  plain- 
B,  who  had  recaved  part  of  the  fine,  could  be  shown  in  miti- 
ation."* 

489a.  Aggravation. 

Proper  evidence  may  be  introduced  in  aggravation  of  dam- 
;es.  Thus  evidence  of  the  defendant's  malice  may  be  given 
)  a^ravate  damages  for  assault  and  battery,  since  it  affects 
laintiff's  mental  suffering."*  And  plaintiff  may  prove  that 
e  was  sober  and  industrious,  as  affecting  his  earning  power, 
I  an  action  for  personal  injury.'"  But  where  defendant  has 
ready  been  prosecuted  criminally  for  a  battery,  the  fact 
lat  only  a  nominal  fine  was  inflicted  and  paid  will  not  increase 
le  damages.'" 

490.  Circumstances  of  the  parties. 

The  amount  of  compensatory  damages  is  not  affected  by 
le  wealth  or  poverty  of  the  plaintiff."'  Nor  can  he  augment 
.  by  proving  that  he  has  a  wife  and  several  small 


'**  DdaiMm:  Annstrong  v.  Rhoadee,  Vermont:  Roach  v.  CaJdbeck,  64  Vt. 

Pemiew.  151,  63  Atl.  435.  693,  24  AU.  989. 

/Uin«i«:  Hanson  !>.  Utbona  &  G.  El.  '"Flanagan  v.   Womack,  54  Tex. 

..  Ry.,  76  ni.  App.  474.  46;  Jackaon   v.   Wells,    13   Tex.   Gt. 

Iowa:   Lucas  v.   Fliim,    35   la.   9;  App.  275,  35  S.  W.  528. 

eddin  v.  Gatee,  52  la.  210,  2  N.  W.  '"Jacks  v.  Bell,  3  a  &  P.  316,  14 

179.  E.  C.  L.  586. 

MUnsrippi:  Wheatley  r.  Thoro,  23  >"  Webb  o.  Gilman,  80  Me.  177,  13 

m.  62.  Atl.  688. 

New  York:  Cook  p.  EUia,  6  Hill,  466,  '**  MetropoUtan    St.    Ry.   v.   Ken- 
Am.  Dec.  757.  nedy,  82  Ted.  158,  27  C.  C.  A.  136. 
South  Carolina:  Wolff  v.  Cohen,  8  "*  Honaker  ir.  Howe,  19  Qratt.  (Va.) 
Ich.  L.  144;  Edwards  v.  Weisdnger,  50. 
;  S.  C.  161,  43  3.  E.  518.  '"  UniUd  SUUei:  Alabama  G.  S.  R. 
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children.^**  And  the  wealth  of  the  d^endant  should  not  be 
ooDsdered  in  estiioAting  compensatory  damages.***  For  this 
reaaon  the  fact  that  defendant  is  a  rich  corporation  cannot 
be  considered  by  the  jury.  So  in  Illinois  Central  Railroad  v. 
Nelson, "°  an  action  for  being  wrongfully  put  off  a  train,  it 

R.  I.  QuTcdl,  Si  Fed.  772,  28  G.  C.  A.      807,  26  C.  C.  A.  626;  Alabajna  Q.  S. 


Alabama:  Baibour  Co.  p.  m«n,  48 

AU.  sea. 

Cdhfonaa:  Shea  p.  R.  R.,  44  Cal. 
414;  Malooe  ».  Hawky,  46  Cal.  409. 

Gtorsia:  Geoi^  R.  &  B.  Co.  v. 
Benton,  117  Ga.  785,  4S  S.  E.  70. 

Kmmu:  City  of  Paisoos  d.  Lindsay, 
36  Kan.  426;  Bank  <rf  LeRay  n.  Haxd- 
ing,  1  Kan.  App.  389,  41  Pac.  680; 
Fort  Soott,  W.  4  W.  Ry.  v.  Lightbum, 
9  Kan.  App.  642,  58  Pao.  1033. 

Miuovri:  Benymon  v.  Coz,  73  MO. 
kw-  61. 

Ttm:  Belton  o.  Lockett  (Tex.  Gv. 
App.),  57  S.  W.  687;  Dallas  C.  E.  St. 
Ry.  t.  Summen,  48  Tex.  Civ.  Ai^. 
474, 106  S.  W.  801. 

Vtrmont:  Roach  v.  Caklbec^  64 
Vt.593,24AU.989. 

IFuconmn:  Vori>eTg  e.  Putney,  78 
Fm.  8^  47  N.  W.  99,  14  L.  R.  A.  228 
{wealth  of  father  of  minor  plaintifi). 

Contra,  IlUitoU:  McNamara  v.  King, 
7  III.  432;  Cochran  v.  Ammon,  16  111. 
316,  when  Skinner,  J.,  eiud:  "The  pain 
ud  Buffering  may  be  much  greater 
whoe,  from  his  pecuniary  condition, 
the  hurixuid  is  unable  to  fumi^  med- 
ical aid,  remediee,  apartments,  and 
nordng,  such  as  ami^e  means  would 
afford,"  and  therefore  the  pecuniary 
conditioD  of  the  hueiiand  "tended  ta 
Aam  the  extmt  d  .the  injury  to  tho 

IitHoMa:  Taber  v.  Hutaon,  5  Ind. 
m,  61  Am.  Dec.  96. 

MUnnippi:  Eltriii^iam  e.  Eariiart, 
87  Uiv.  488.  7  So.  346,  IB  Am.  St. 
Rep.  319. 

'*  UttUti  Statea:  Pamsylvania  R. 
R.f.  Roy,  102  U.  S.  461,  26  L.  ed.  141; 
re  ft  0.  R.  R.  P.  Camp,  81  Fed. 


R.  R.  0.  Carroll,  84  Fed.  772,  28  C. 
C.  A.  207. 

Alabataa:  Louisville  ft  N.  R.  R.  p. 
Binion,  107  Ala.  645,  18  So.  75. 

Otorgvi:  Georgia  E.  ft  B.  Co.  t>.  Ben- 
ton, 117  Qa.  785,  45  8.  E.  70. 

lOirunt:  Chicago  e.  (yBrennan,  65 
XU.  160;  Pittsburg,  F.  W.  ft  C.  Ry.  t. 
Powen,  74  lU.  341  (but  see  McNamam 
V.  King,  7  111.  432). 

KariMi:  Kansas  City,  F.  S.  ft  M. 
R.  R.  p.  Eagan,  64  Kan.  ^Ul,  67  Fae. 
887;  Union  Pac.  Ry.  p.  Hammeriund, 
70  Kan.  888,  79  Pac.  152. 

Morirfowi.-  Stockton  p.  Frey,  4  Gill, 
406,  45  Am.  Dec.  138. 

Tenneuee:  Louisville  ft  N.  R.  R.  p. 
Cower,  85  Tenn.  465. 

Textu:  City  of  Belton  p.  Lodiett 
(Tejc.  Civ.  App.),  57  8.  W.  687. 

Virginia:  Soutbem  Ry.  p. 
105  Va.  661,  55  S.  E.  459. 

West  Virgi/tia:  More  p.  Huntington, 
31  W.  Va.  842,  8  8.  E.  512;  Sealer  p. 
Rolfe  CoJ  ft  C.  Co.,  51  W.  Va.  318, 
41  S.  E.  216. 

Contra,  iSouU  CaroKita:  Youngblood 
IT.  South  Carolina  ft  G.  R.  R.,  60  S.  C. 
9,  38  S.  E.  232. 

Aystraiia:  Devir  v.  Curley,  3  N.  8. 
W.  L.  R  322. 

"•Taber  p.  Hutson;  5  Ind.  322,  61 
Am.  Deo.  96. 

But  in  a  few  cases,  whne  the  dam- 
agee  appear  to  have  been  oompensa- 
tory,  the  wealth  of  the  defendant  was 

lUinou:  McNamara  s.  King,  7  111. 
432. 

MitiMrippt;  Etrin^iam  e.  Eaihart, 
67  Misa.  488,  7  So.  346,  19  Am.  St. 
Rep.  319. 

»*s9iii.na 
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942  FBBSONAL   INJURY  §491 

iras'tidlii  aiTor  to  (duof^  the  jtiry  that  &ey  were  "not  confined 
to  the  aame  ""p""*^^  of  damages  or  the  same  raiea  as  if  the 
mat  -was  between  individuals,  ae  tdie  public  have  an  inierest 
in  suoh  cases  whioh  may  be  oonsideEad  and  looked  to  in  aasee- 
sing  ihe  damages."  In  Toledo,  Wabaah  k  Westom  Railway 
V.  Smt^  ^^^  it  wae  held  to  be  eiror  to  teil  the  jury  that  in 
assessing  damages  against  a  company  and  a  conductor,  for 
expelling  the  plaintiff  from  the  cars,  they  could  consider  the 
ability  of  the  company  to  {wy.  And  in  an  action  a^^ainst  a 
town  for  personal  injuiy  to  tiie  plaintiff,  the  assessed  value 
of  the  town  cannot  be  ^own.'" 

\I^ieTe  exemplary  damages  are  permissible,  the  pecuniary 
conAtioa  of  1^  defetkdaot  may  be  ahown,"*  as  has  been  seen 
in  a  previous  chapter,"* 

§  491.  AnaidaUe  conaavnaues. 

The  fact  that  phtintifT  mi^t  by  proper  care  have  avoided 
part  of  the  consequences  of  the  defendant's  tort  may,  as  has 
alreadi^  baea  seen,"^  be  shown  to  limit  recovery.  So  where 
the  plaintiff  wafl  iBgra^d  by  a  train,  but  did  not  employ  a  phy- 
sician for  -a  week  after  the  injury,  it  was  held  that  she  was 
bauod  iio  ttks  ordinary  care  to  make  the  damages  as  small 
as  posEible,  and  if  she  did  not,  die  .could  not  recover  for  the 
dam^ies  resultii^.'"'  But  the  failure  to  obey  tbe  orders  of 
his  phymcian  does  not  bar  the  plainliff  from  his  action;  it 
simply  goes  in  mitigation.  ^'^ 

u>fi7  IH.  517.  B0uA  CenUna:  Rove  v.  Moaaa,  9 

>"  Madigan    v.    Scbu^tiooke,    12B  TUnh.  423,  67  Am.  Dm.  SeO. 

N.  ¥.  9\jpp.  806  (App.  mv.).  M  eridauM  of  drffaidutt's  weftltk  is 

'"  UrtUed  SUtta:  Brown  n.  Esana,  admittad,  defeodint  may  in  reply  ia~ 

8  Sawy.  488, 17  Fad.  012.  tgadnoe  «Tidenoe  of  his  ons  poTcr^  to 

IlUnoit:  Alcorn  v.  Mitakefl,  93  SO.  meet  it. 

5S8.  imnaU:  Uullin  o.  S^MDBenbttK,  lt2 

Mar^tmd:  ZoU  v.  DuBa«»y,  iO  AU.  HI.  140,  14S. 

216.  Maine:  Jduuone.  aautii,e4Me.553. 

MuHaiippL-  Bell   v.   Morrino,   37  >**  Ante,  S  385. 

MisB.  08.  >**AMe,  i^lia. 

Miuouri:  Beck  v.  Dowell,  40  Ha.  "■Afiender  e.  Cancago,  fi.  I.  &  P. 

App.  71;  JdlOBCoa  p.  Wdb,  112  Mo.  R.  R.,  37  la.  264. 

App.  S67,  87  S.  W.  70.  ^"  New  York:  HaBw  p.  Defter,  130 

Okio:  Hendricks  t>.  Fowler,  16  Oiiio  N.  Y.  32S,  29  N.  E.  313,  14  L.  R.  A. 

C.  Ct.  597, 9  Ohio  Cir.  Xhn.  309.  ^9. 
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§491  AVOIDABLE  CONSEQUENCES  943 

Owing  to  the  condition  of  plaintiff,  caused  by  indulgence  in 
intoxicating  liquors,  although  he  was  then  in  good  health, 
the  shock  of  the  injury  produced  delirium  tremens,  which 
letarded  his  recovery.  It  was  held  that  the  general  rule, 
that  where  injury  develops  a  kitent  disease  the  person  re- 
qnnsible  for  the  injury  is  responsible  for  such  disease,'" 
applies  here,  althou^  the  tendency  was  caused  by  the  de- 
fendant's voluntary  indulgmoe  in  Uquor."' 

North  Carolina:  McCracken  tr.  >"^nM,  {  IZlfr. 

toathen,  122  N.  C.  790,  29  S.  K  354.  i"  Maguire  p.   Kieefaxn,    117   Fed. 

Ttxcu:  'ninHy  A  S.  By.  n.  O'BHen,  810,  H  C.  C.  A.  H2. 
18  Tex.  Ov.  App.  090,  a  8.  W.  389. 
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CHAPTER  XXI 


ACTIONS  FOE  THE  CONVERSION  OF  PERSONAL  PROPEBTT 


497f. 
497g. 


Action  by  pledgee. 
Convnmoii  o!  moiigaged  pmp- 

nty;  action  by  mortgagpr. 
Action  by  mortgagee. 
Conversion  of  property  eold 

oondition&lly. 
Natural  increase. 
Property  uureawd  in  value  by 

the  defendant- 
Severance  from  the  freehold. 
The  rule  in  England. 
Technical  rule  followed  in  some 

juiiwlictions. 
Defendant   generally   allowed 

value  of  his  labor. 
Damages  recoverable  from  pup- 


i  492.    FonoB  of  action. 
492a.  The  modern  action  for  oonv«f>- 

siou. 
tS2b.  Convermtn  by  demand  and  i^ 
fuaal. 

493.  General  rule  in  cases  of  conva> 

493a.  Elasticity  (A  the  rule— He- 
ducticA  of  damages. 

494.  Gonveraon      by      temporary 

wrongful  use. 
494a.  Return  and    acoeptanoe— R^ 

ductjon. 
494b.  Return  by  ordw  of  court. 
494c.  Property    bought    back    bj 

owner. 
498.    Value,  bow  determined. 

496.  Value,  where  to  be  estimated. 

497.  Value,  when  to  be  eotdmated. 
497a.  Reeult  of  following  the  prop- 
erty. 

497b.  R«oovwy  by  owner  of  a  limited 
interest. 

497c.  CiHiverBon  of  pledged  prop- 
erty; action  by  pledgor. 

§  492.  Fonns  of  action. 

*  Trover  is  the  form  of  action  prescribed  by  the  common 
law,  where  damages  are  demanded  for  specific  personal  prop- 
erty which  has  been  wroi^ully  appropriated,  or,  in  more 
tedinical  lai^age,  converted  to  the  use  of  any  other  tlian  its 
rightful  owner.  It  was  often  brought  at  the  option  of  the 
plaintiff  ia  cases  where  assumput,  and  in  others  where  tres- 
pass, or  replevin,  would  lie.^    The  consequences  flowing  from 

1  Barker  0.  Cory,  IS  Oh.  9.    And  BO,  R.  1. 112,  20  AU.  203,  9  L.  R.  A.  260; 

to-day,  facta  showing  oonvermon  may  Andetson  n.  First  Mat.  Bk.,  6  N.  D. 

justify  an  action  of  contract.     Fifth  451,  67  N.  W.  821. 
Nat.  Bk.  V.  Providence  Warehouse,  17 

944 


CO6.    Consequential      and      8p< 

damages. 
£06a.  Pronmate  and  remote  d 

ages. 
C06b.  Avmdable  oonaequeDoea. 
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^4S2  FORMS  OF  ACTION  945 

the  deotion  c^  aasumprat  are  well  stated  in  the  language  of 
Lord  EUenborough,  C.  J.: 

"Id  billing  an  action  for  money  had  and  recdved,  instead 
of  trover,  the  plaintiff  does  no  more  than  waive  any  com- 
I^funt,  with  a  view  to  damages,  of  the  tortious  act  by  which 
the  goods  were  converted  into  money,  and  takes  to  the  net 
proceeds  of  the  sale  as  the  value  of  the  goods,*  subject,  of 
course,  to  all  the  consequences  of  considering  the  demand  in 
question  as  a  ddtt,  and,  amongst  others,  to  that  of  the  defend- 
ants having  a  right  of  set-off,  if  they  should  happen  to  have 
say  counter-demand  gainst  the  plaintiff."  '  ** 

Assumpsit  for  money  had  and  received  is  the  proper  form 
(d  action  when  the  defendant  has  received  money,  or  what  is 
to  be  treated  as  such,  to  the  use  of  the  plaintiff;  but  it  will 
not  lie  for  stocks,  goods,  or  other  articles,  unless  by  the  under- 
standing of  the  parties  they  were  to  be  treated  as  money. 
Accordingly,  where  the  plaintiff  sued  in  this  fonn  of  action, 
at  a  time  when  gold  had  risen  to  a  premium,  to  recover  a  sum 
of  gold  which  had  been  deposited  with  the  sheriff's  deputy 
as  bail,  the  recovery  was  limited  to  the  value  of  the  gold  as 
money,  with  interest.*  But  in  an  action  of  trover,  for  the  value 
c&  certain  special  deposits  in  coin,  it  was  held,  by  the  Supreme 
Court  of  Missouri,  that  the  measure  of  damages  was  the 
value  of  the  coin  at  the  date  of  its  conver»on.'  In  Stevens  v. 
Low '  where  goods  having  been  sold  at  an  ^p-eed  price,  to  be 
pud  in  notes,  and  delivered  conditionally,  and  the  condition 
bdng  broken,  trover  was  brou^t  for  the  goods,  the  court 
said  that  if  assumpit  had  been  brought,  the  plaintiff  would 
have  been  entitled  to  the  agreed  value;  but  that  in  trover  the 
tolue  and  interest  was  the  true  measure,  and  that  the  defend- 
ant was  at  liberty  to  show  that  the  value  of  the  property  was 
much  less  than  the  agreed  price.    And  this  is  in  accordance  with 

'DeClerq  p.  Mun(^  46  HI.  112.  sues  in  asavmpnt  for  money  had  and 

■  Hunter  ».  Riiiaep,  10  Eut,  378,  received,  he  can  recover  onJy  what  the 

3DI.  defendant  actually  recuved.     Howell 

•  nothiniJbani  t.  Hone,  46  N.  H.  e.  Greav«e,  27  Ark.  365.  Cf.  Muiray 
545.  V.  Pate,  6  Dana  (Ky.),  335;  Thomaa 

*  Coffey  v.  National  Bank  of  Mia-  v.  Waterman,  7  Met.  (MaoB.)  227. 
nnri,  46  Mo.  140,  2  Am.  R«p.  488.         •  2  HiU  (N.  Y.),  132. 

If  plaintiff  waives  the  conveTsio&,  and 
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\6  CONVERSION  OP  PERSONAL  PROPERTT  §  40&S 

te  analogous  cases  tnnu^t  on  implied  oc  eaqpaaa  maiatieB 
'  chattels,  which  will  be  considered  later. 

4Ma.  The  nudem  actzon  foe  coamrskm. 

Any  mterferoice  or  intan^dling  with  tiie  property  of 
lotheTj  or  the  exeixdse  of-  dominion  over  it,  in  dsnial  of  tiie 
raer'a  right,  constitutes  a  cfarveraion,  for  which  an  acUon 
T  the  value  of  the  puperty  converted  can  be  maintained.^ 
Bca  by  our  law  a  pxirchaser  gets  no  bettez  title  than  his 
mdot  had,  t^  plaintiff  may  lecxurar  not  only  from  the  orig- 
al  wrongdoer,  bnt  from  anyone  elaiming.  title  under  him  how- 
Tvt  innocent;  e.  g.,  tiie  person  who  originally  committed  the 
rang  or  his  vnuiee  or  an  officer  ttiim^in^  and  awHing  at.  the 
lit  of  one  having  no  title,  or  his  vendee. 
The  tranter  of  apromisaory  note  by  indorsement  to  a  bona 
ie  h<Mer,  who  enf  aFaea  it  against  plaintiff  (a  prior  indoraer) 
ay  invxdve  a  convernon,  thou^  having  been  negotiated  for 
purpose  not  intended  by  the  first  indorser;  and  the  latter 
&y  recover  the  amount  he  has  had  to  pay." 
If  the  plaintiff  has  been  deprived  of  propnty,  it  will  coa- 
itute  a  cemversion,  thou^  there  be  no  acquisition  of  isop- 
ty  to  defendant.'  Conversion  may  be  eidier  direct  or  oon- 
ructive,  sod  may  be  pnOTcd,  directly  or  by  inference.^ 

T  Milner  &  Kettig  Co.  v.  DeLeach  ceniing  them,  it  may  be  a  trespMB, 

ill.  Mfg.  Co.,  139  Ala.  645,  30  So.  but  it  is  not  a  conrsison;  but  if  he 

6.  make  any  further  diqnKtidn  of  Uttta, 

*ComBtocik  V.  Hier,  73  N.  Y.  260,  inoonocteiit  nitb  the  owner'a  ri^Ua, 

'Am.H«p.l42.  it  is  a  ramvermon.   2  Graeol.  Ev.,  (342. 

*  Keyworth  v.  Hi]],  S  E.  C.  L.  422,  These  are  tlie  priudplea  to  be  deduced 

B.  &  Aid.  686  (bode  Iniiiit  by  wife,  from  tlie  numeroae  oases  on  UiiB  sub- 

'  cxder  of  huabaod).  jeot.    If  there  is  no  intent  to  intarfere 

"  Every  uniav^ul  toHnu  with  intent  with  the  owner's  dominion  of  property, 

apply  the  goods  to  the  uae  of  the  there  can  be  no  conversion.    The  liare 

ker,  or  of  some  otlter  persona  tliaa  removing  of  one's  <^ttel  fram  one 

e  owner,   or  having  the  efieot  of  spot  to  another,  witliout  denying  liia 

stroying  at  altering  tfaetr  nature,  ia  owneraliip,  liut  on  the  contrary  ae- 

oonveraion.    But  if  it  does  not  ia-  knowledgiag  it,  eannot  be  a  ocnrer- 

rfere  with  the  owner's  dominion  over  eion.    It  is  neither  a  deprivation  of  the 

e  iKDperty,  nor  alter  its  condition,  it  owner's  right,  nor  is  it  the  uib,  eo- 

not.     Upon  these  priueiplee,  it  liaa  joyment,  change  or  deetruotdon  of  tte 

en  bdd  that  if  a  ferryman  wrongly  property: 

it  the  Ikoraea  of  a  passenger  out  of  Alabmria:  King  v,  Pnakha,  182  Ala. 

e  boat,  without  farther  intent  con-  559,  31  So.  467. 
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CoiiT«moa  is  the  gist  of  ihe  action;  and  an  imqualified 
nJunl  after  demand  is  eridence  viiiob,  eombined  with  proof 
of  tiUb  in  tJie  plaintiff,  is  coDclusive.  The  return  of  the  ^op- 
eity  after  convereion  is  no  bar,  but  is  admianble  in  initiation 
of  damages.  In  Bueh  a  oase,  of  course,  the  plaiidiff  reoovera 
the  aetuU.  damages  sustained.  Under  ordinary  ciroumrtanoes, 
the  defenduit  cannot  oonqiel  pUuntdff  to  accept  a  return,  Uit 
soiaetiiBeB,  e.  g.,  when  tiie  propoty  came  lawfully  into  the 
defendant's  posscBsitxi,  and  no  actual  damages  are  suSered, 
the  plaintiff  raeovers  only  nominal  damages  for  a  tedmicaJ 
convoncm.  The. term  eonveraion  is  used  in  two  seBses;  one 
denoting  the  l^al  cause  ef  action,  the  other  the  aiibatantiye 
acts,  casoBg  or  not  causing  dam^e,  but  still  adequate  to 
bring  the  cause  of  action  into  adstfince.^^  For  a  purely  tedi- 
nical  eonversiaQ  {%  e.,  where  tha«  is  a  conversiQB  ie  law  but 
no  dai&aae  is  done),  namioal  daoaages  only  ate  recoverable. 
The  title  does  not  vest  in  the  defendant  until  eitho*  judgment, 
or  satisfaction  of  judgment,  and  if  before  the  ti^  leaves  the 
plaintiff  the  propraly  is  taken  ix<sa  defendant  ob.  a  writ  against 
the  plaintiff,  of  which  he  must  ultimately  haTe  tile  bvsiafit, 
nominal  damages  only  can  be  allowed.^' 

Under  the  modem  system  of  {deodlng,  a  complaint  £or  the 
ctmTwaion  of  pr<^»erty  must,  it  is  said,  still  cootun  the  fflo- 
lerial  allegations  necessary  in  a  eommon-law  action  of  trover. 
This  does  not  mean  that  the  fictitious  alle^tion  of  the  fip<^'Ttg 
of  the  property  is  retained;  the  gist  of  the  modem  aotton  is 
the  unlawful  converami,  that  is,  assumption  of  ownerahQ),  <tf 
goods  coming  lawfully  or  uid&wfuUy  into  the  defendant's 
poflseseion.  Hie  property  must  have  value,  but  the  value  need 
not  be  alleged.  Damages,  however,  must  be  allied.  It  is 
no  defence  that  the  conversion  was  by  mistake.  There  must 
have  been  possession,  actual  or  constructive,  and  there  mxist 
be  aiHie  act  ot  dtsninian  (not  neoesearily  manud)  in  denial 
of  the  owno's  ri^t  or  inconsistent  with  it.  Demand  and 
refusal  of  the  pro{>erty,  origiually  in  trover  [ffobably  indis- 

Mituwi:  Sparimv.  Pnidj,  11  Ma.  »3txmt.Oii*i,aiyi».10B,2*:Atl. 
m,$B5.  IK. 

"Hgeknr  Co.  v.  Hetntie,  SB  N.  J. 
LU,31AU.  lOB. 
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pensable,  are  evidence  of  conversion,  but  the  fact  of  conver- 
edon  is  capable  of  proof  by  any  adequate  evidence.  Poeseesion, 
or  the  right  to  it  at  the  time  of  the  conversion,  must  be  al- 
leged. The  measure  of  damages  (nmnii^  from  Uie  time  of 
the  converuon)  'is,  in  the  absence  of  special  circumstances, 
the  value  of  the  property  or  property  rights  converted,  at 
the  time  of  the  conversion,  with  interest.  Special  damages 
may  be  recovered;  if  acc^ted,  the  return  in  such  a  case  goes 
in  mitigation  of  damages."  And  so,  too,  if  the  return  and 
acceptance  is  by  operation  of  law.  A  destruction  of  the  prop- 
erty, after  conversion,  does  not  affect  the  measure  of  damages.  ^  * 

Where  defendant  knowing  another  to  be  mentally  incom- 
petent, induces  the  other  by  fraud  or  undue  influence  to  trans- 
fer property  to  him,  this  is  conversion." 

Conversion  is  not  tresp^  and  they  must  be  carefully 
distii^piished."  Trespass  does  not  necessarily  import  any- 
thii^  in  derogation  or  denial  of  title. 

After  the  plaintiff  acquires  a  clum  for  the  amount  of  money 
representii^  the  measure  of  d^nages  involved,  the  ordinary 
rate  of  interest  is  allowed  upon  it." 

§  492b.  Conversion  by  demand  and  refusal. 

It  frequently  happens  that  the  measure  of  damages  in  the 
action  for  conversion  b^pns  to  run  from  the  time  of  demand 
for  the  property  by  the  plaintiff  and  refusal  by  the  defendant, 
and  where  there  is  no  actual  demand,  from  the  time  of  judicial 
demand  or  suit  brought;  but  it  is  important  to  notice  that 
refusal  to  restore  goods  on  demand  is  only  evidence  of  the 
conversion  and  is  not  necessary  whenever  a  conversion  can 

"  Coloracla:  Sigel-Compion  live  Stock  "Bumey  p.   Pledger,   3   Rich.   L. 

Com.  Co.  0.  Holly,  44  Colo.  680,  101  (8.  0.)  191. 

Pac.  68.  "  Hag&r  f.  Norton,  188  Maas.  47, 

Indiana:  B.  L.  Btur  Co.  tf.  Boee,  26  73  N.  £.  1073.     Cf.  Cone  v.  Ivinuin, 

Ind.  App.  487,  60  N.  E.  10.  4  Wyo.  203,  35  Pac.  933. 

MaaaachvKtU:   lasigi   v.   Shea,    148  "  Michigan:   Mattice  v.   Brinkman, 

MftBS.  538,  M  N.  E.  110.  74  Mich.  705,  42  N.  W.  172. 

Monlana:  Bobcock  p.  Coldwell,  22  Oregon:  Lee  Tung  p.  Burichart,  116 

Mont.  460,  66  Pac  1081.  Pac.  1066. 

New  York:  Suffue  p.  Bangs,  15  N.  Y.  "  Scollana  d.  Bollina,  173  Maw.  275, 

Supp.  444;  Olcason  v.  Morrison,  20  SO  N.  £.  983,  73  Am.  St.  Rep.  2S4. 
Misc.  320,  45  N.  Y.  Bxipp.  684. 
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otherwise  be  proved."  Hence  it  is  not  necessary  to  allege  a 
demand  and  refusal.'*  Thus  in  a  case  where  goods  were  con- 
verted and  there  was  afterwards  demand  and  refusal,  defend- 
ant claimed  that  the  measure  of  damages  was  the  value  at 
the  time  of  demand  and  refusal;  but  it  was  held  that  the  con- 
v«aon  having  been  prior  to  that  time,  he  could  recover 
damages  from  the  time  of  conversion.^  On  the  other  hand, 
the  purchaser  of  property  in  good  faith  from  one  who  is  not 
the  owner  has  been  held  in  LouisiAna  to  be  only  liable  for  the 
fruits  from  the  time  of  suit  brought.*' 

The  followii^  cases  may  serve  as  illustrations  of  the  neces- 
aty  of  finding  out  by  the  circumstances  of  the  case  the  pre- 
cise point  in  time  at  which  the  conversion  takes  place.  In 
California,  the  meaaxire  of  damages  beii^  by  the  Ck)de,  the 
value  of  the  property  at  the  time  of  the  conversion  with  in- 
terest, plaintiff  cannot  in  an  action  for  the  conversion  of  stock 
based  on  the  refusal  of  the  corporation  to  register  a  trans- 
Ur  recover  as  part  of  the  damages  dividends  declared  prior  to 
&e  conversion.  Recovery  of  the  dividends  after  demand  would 
be  a  separate  cause  of  action.^* 

In  uiother  suit  in  the  same  State,  where  plaintiff  alleged 
placing  in  the  hands  of  defendant  as  agent  a  sum  of  money 
to  be  loaned  and  the  agency  is  denied,  it  has  been  held  that 
plaintiff  need  not  allege  or  prove  demand.  By  denying  the 
agency,  the  defendant  rendered  unnecessary  all^ation  and 
jffoof  of  demand.*' 

The  commencement  of  an  action  for  an  accountii^  between 
partners  has  been  held  to  be  equivalent  to  a  demand  by  the 
plaintiff  for  his  share  of  the  partnership  property.  The  de- 
fendant by  resistii^  recovery  converts  it.** 

Proof  of  demand  is  said  to  be  necessary  where  defendant 
had  an  interest  in  the  property  and  came  into  lawful  posses- 

'*0«orgia:  Scaifaorough  v.  Goethe,  *' Dyson  r.  Hielpe,  14  La.  Aan.  722; 

118  Ga.  M3,  4S  S.  E.  413.  <f.  BJdeau  v.  Bomet,  1  La.  Ann.  408. 

Miimeaota:  Hogtut  v.  Atlantic  Ele-  »  Ralston  i>.  Bank  of  California,  112 

vator  Co.,  66  Minn.  344,  69  N.  W.  1.  Cal.  208,  44  Pac.  476. 

■•BaltiinoreAO.  R.  R.i>.0'DoiuieU,  "Becker  v.  Fdieabaum  (Cal.),  46 

4g  Oliio  St.  489,  32  N.  E.  476.  Pac.  837. 

"  ffindotf  V.  Weatem  Amoican  Co.,  "  Continental  Divide  Mining  Inv. 

28  Wtah.  695,  67  Pac  356.  Co.  t>.  Bliky,  23  Cal.  160,  46  Pm.  6S3. 
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sioQ  of  it,  and  a  mere  tmegaticui  of  donaiid  without  pxoei, 
of  ooonse,  will  not  do.'*  Between  tenante  ia  eonmoD,  i£  me 
takee  property  ^ainet  tibe  oUkt's  {ootaat,  the  latter  being 
preaent  and  forisidding  the  cooversioa,  danand  b^(»e  suit  k 
not  necessary. ''  If  personal  pr(^)csty  ia  tikea  from  the  tiue 
owner  by  a  m-ODgdoer  and  by  Urn  add  to  an  inneoent  pai~ 
chaser,  the  true  owner's  action,  he  having  been  guilty  of  no 
wrong  or  negUgenoe,  may  be  bn>u^t  without  previous  de- 
mand.*' And  geBerally,  wherever  danaod  would  be  a  useless 
ceremony,  it  ia  unnecessary.  •• 

The  rule  often  laid  down  that  (me  who  eomes  iMrfuUy  into 
poHsession  <d  property  cannot  be  charged  with  conversion 
until  after  demand  and  refusal;  should  probably  be  quaiifiad 
by  the  addition — unless  he  is  guilty  of  some  aet  of  di»ainion 
in  contradiction  to  the  title  or  i»:operty  of  the  owner.  If  he 
commits  an  overt  and  positive  aot  of  eonveraioni  the  cfaaractor 
oi  his  possession  changes  and  beeomes  tortious.  Tb»  ofojeet 
of  securing  the  nefusal  by  means  of  the  denuuid  is  tho  same, 
that  is,  to  change  the  dbaracter  of  poeseaaion.'* 

An  officer,  levying  on  property  (if  he  knows  nothing  te 
rebut  the  preeun^tion  that,  being  in  the  poseeuMi  <tf  the  de- 
fendant in  execution,  it  ia  his)  eannet  be  ohjurged  mt^  ocorvar- 
fflon,  'unleas  aita  notice,  he  insifite  on  retaining  poBseaoDB, 
and  refuses  to  restone  to  the  owner.  In  aH  swsk  eases  danand 
and  refusal  beeomes  of  groat  importiuice.''' 

§  193.  Genend  mle  iif  caseff  <rf  coav«si<uit 

We  now  come  to  the  examination  of  the  rules  i^eh  govMH 
damages  in  the  common-law  action  of  trover,  or  in  aeti<ms 
where  redress  is  demanded  for  the  wroa^ii  oonvereton  of 
specific  articles  of  personal  property.  In  an  action  for  the 
conver^on  of  pensonal  property,  the  mef^ure  of  diffli^es  is 
the  value  of  the  property  at  the  time  of  the  conversion,  with 

u  Moyn&han  e.  PrentuB,  10  Cirio.  « K.  F.  Halloek  Lumber  &  Mfg.  Co. 

App.  296,  51  Pa*.  94.  p.  Gray,  19  Coto.  149,  34  P&c.  1000. 

"  WaUor  0.  Boiriing,  lOB  N.  C.  389,  »  UacDonoeU  v.  Buff»k)  L.  T.  &  S. 

J2  S.  E.  flflO.  D.  Co.,  103  N.  Y.  92,  8«  N.  E.  801. 

"  Rooum  V.  HodgeB,  1  S.  D.  306,  47  »  Pilcher  v.  Hidanaa,  132  A1&.  BSi, 

N.  W.  140.  81  So.  469. 
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interest."  And  if  the  CDnveraifra  of  part  of  an  article  renders 
teaast  worfUets  f or  all  [nupoHS,  the  value  (A  tbe  whole  may 
bereoDWed." 


"  UmM  Slaiet:  WaU  p.  Pott«r,  2 
Man.  77;  Scull  t>.  Briddk,  2  WaA.  C. 
C.  tie. 

Ahbama:  mOwinBV.  Chun,  27  Ala. 
468  {lembU);  UMsey  v.  Fain  (Ala. 
App.),  56  So.  936. 

Arkanaai:  Rybum  tr.  Piytv,  14  Aik. 
aaS;  JflSmon  e.  lUe,  81  Aik.  2S*. 

CW^enna.- Ca«in.>.MaiABU,18CaI. 
S89;  Bacrante  o.  GaEratt,  60  Cal.  112. 

CiAanjdo:  Sutton  e.  Dana,  16  Colo. 
H,  3S  PM.  W. 

CnimttiaU:  Lmu  p.  Hone,  30 
CaDn.  211;  Swift  v.  Banium,  23  Coim. 
sa  (Mffiib);  Hurd  e.  HubbeU,  28 
OaoB.  8S9;  Go<A  t>.  Laomis,  28  Qasm. 


lu^iaa  ■>.  Webster,  5 
Han.  266;  Layman  v,  F.  F.  Slocomb 
*  Co.,  76  AU.  lOB*. 

ntrUa:  fbdnMOaa  •.  Hartridge,  IS 
FU..601;  gldimw  «.  Viaasy,  1»  Fla.  42, 
45  Am.  B«p.  1. 

Georgia:  Riley  v.  Martin,  35  Ga.  136; 
HUton  p.  Sytvaaia  ft  G.  R.  R.,  COa. 
App.),4»8.E.7«. 

/Utnou;  Keagsy  »■  Hite,  IS  Bl.  SB; 
8tii«M  ».  Kdtb,  S7  Bl.  461,  11  Am. 
Rep.  28;  Tripp  t.  Oroowr,  60  IH.  474; 
SolMritten  V.  Spifaior,  236  ilL  271, 
86  N.  E.  102. 

/nAomc:  Yater  «.  Mullm,  »  Ind. 
277. 

Iou»:  Cotter  v.  Psmfag,  2  la.  580; 
RobinKm  v.  Hurley,  11  la.  410,  79  Am. 
Dm.  487;  R«mH  v.  HuklnMp,  77  la. 
727,  42  N.  W.  085. 

KeniMkg:  flaAden  p.  Vaaoe,  7  T.  B. 
feka.  am,  le  Am.  D»c.  167;  Aenman 
f.  Luckett,  2  J.  J.  Manh.  B80;  Daniel 
(.  HcAnd,  4  J.  J.  MaiA.  18;  Jaatioe 
V.  Mendell,  14  B.  Man.  12. 

Lavimana;  "ChaDtbeiUn  p.  Worrell, 
38  Ia.  Abb.  347;  Jeiwiage  H.  0.  Synd. 


t>.  HouBMiie-Latreille  Oil  Co.,  127  La. 
OTl,  54  Bo.  318. 

Maim:  Harden  v.  BarUett,  85  Me. 
208;  Bobinwm  e.  Bamwa,  48  Me.  186. 

Marylond:  Stirling  p.  Garritee,  18 
Md.  468;  Hopper  v.  Hiunea,  71  Md. 
64,  IS  Atl.  29,  20  Atl.  150. 

Mattaekuaeltt:  Beeober  v.  DmnistoD, 
13  Gi^,  364. 

Michigaa:  Symeo  p.  Oliver,  13  Mich. 
9;  Ripley  p.  Davis,  15  Micii.  76,  90 
Am.  Dm.  281;  Allan  p.  Kinymi,  41 
Mioli.  281,  1  N.  W.  863. 

Miwneiola:  Chase  p.  Blaisdell,  4 
Minn.  90;  Murphy  p.  Sherman,  2S 
Mum.  196. 

Mitwimi:  QtaXfae  o.  Felaad,  17  Mo. 
383;  Polk  p.  Allen,  19  Mo.  467;  Spe&oer 
p.  Tance,  57  Mo.  427;  Charles  v.  St. 
Lottie  ft  I.  M.  R.  R.,  68  Mo.  468. 

Netoda:  Carlyon  >.  Lanoan,  4  Nev. 
166;  Newman  v.  Kane,  D  Nev.  234. 

Nev>  York:  Andrews  p.  Durant,  18 
N.  Y.  496,  62  Am.  Dec.  56;  Griswold 
p.  Haven,  25  N.  Y.  595,  ffi  Am,  Dec. 
380;  HcConaiok  d.  Pwu^lvania  C. 
R.  R.,  49  N.  Y.  303;  Meohanios'  ft  T. 
Bank  p.  Fanncn*  ft  H.  Nat.  BnA,  60 
N.  Y.  40;  W«hle  p.  HavUamd,  69  N.  Y. 
448;  Piinm  p.  Conner,  69  N.  Y.  606; 
CuUer  V.  Jamea  Goold  Co.,  43  Hun, 
516;  King  v.  Oner,  4  Duer,  431;  Devlin 
p.  Pice,  5  Daly,  86. 

Ohio:  Dixon  p.  Caldwell,  16  Oh.  St. 
412,  86  Am.  Dec  487. 

Orefon:  ^iger  «.  PGoraon-Pafle  Co., 
115  Pac  ISS;  Lee  Tung  v.  Burichart, 
116  Pac.  1066. 

Petrntj/lBonia:  Potin  v.  Wdls,  155 
Pa.  Sgg,  26  Atl.  64S. 

Texai:  Hillebrant  v.  Brewer,  6  Tex. 
46,  66  Am.  Dec.  757;  Hatcher  v.  Pel- 
ham,  81  Tex.  201;  SohoiJber  v.  Hutoh- 
ins,  66  Tex.  824,  1  8.  W.  366;  Smith 


■■  Walker  p.  Johnson,  28  Minn.  147. 
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§  193a.  Elastici^  of  the  rule— Reduction  of  damages. 

There  is  no  other  way  of  stating  the  normal  nite  in  conver- 
sion than  the  f  oregoiag,  but  as  the  great  advant^e  of  the  action 
is  its  elasticity,  the  great  advantage  of  the  rule  is  that  it  can 
be  stretched  to  cover  the  facts  of  any  case  as  it  presents  its^, 
and  hence  the  action  has  been  called  equitable  in  character. 
The  Qonnal  conversion  must  be  imagined  as  consisting  of  a 
wrongfid  transfer  of  title  at  a  given  instant  of  time,  and  in 
this  case,  the  rule  as  it  is  ^ven  applies." 

In  an  action  in  Pennsylvania  for  the  conversion  of  three 
rafts  of  timber,  the  defendant  asked  the  court  to  instruct 
the  jury  that  "In  no  event  can  the  plaintiff  in  this  action  of 
trover  recover  more  than  the  actual  value  of  the  three  rafts 
of  timber  and  interest  thereon — ^the  value  to  be  fixed  by  the 
market  value  of  the  timber  at  the  time  when  and  the  place 
where  the  alleged  trover  and  conversion  took  place."  It  was 
held  that  it  was  error  to  refuse  so  to  instruct.'* 

Ordinarily  the  plaintiff  cannot  recover  the  value  of  the  use, 
because  he  recovers  the  value  of  the  property  as  of  the  time 
when  it  was  taken  from  his  possession,  very  much  as  if  it  were 
the  case  of  a  forced  sale."  Consequently  it  is  error  to  render 
ju(^pnent  for  rent  or  hire.*"    So  in  a  case  of  bonds  bearing 


e.  Batea  (Tex.  Qv.  App.).  27  S.  W. 
1044. 

Ventumi:  Grant  v.  King,  14  Vt.  307; 
ThraU  v.  Lathrop,  30  Vt.  307,  73  Am. 
Dec.  306;  Crumb  v.  Oaks,  38  Vt.  566. 

Wiaeantin:  Tenney  v.  Bank  of  Wia- 
oonmn,  20  Wis.  152;  Ingram  v.  Rankin, 
47  Wia.  406,  2  N.  W.  755,  32  Am.  Rep. 
762. 

England:  Wataon  p.  McLean,  1  E. 
B.  A  E.  75;  Mulliner  v.  Florence,  3  Q. 
B.  IKr.  484;  Ried  v.  Fairbanks,  13  G. 
B.  692;  JohneoD  v.  Lancaahire  A  Y. 
Ry.,  3  C.  P.  D.  489. 

Cantula:  Rankin  v.  Mitchell,  1  Han. 
496. 

**  Colorado:  Hannan  o.  Connett,  10 
Coto.  171,  60  Pac.  214;  Sylvester  v. 
Craig,  18  Colo.  44,  31  Poc.  387. 

Gtari/ia:  Doraett  v.  Frith,  25  Ga. 
fi37. 


/DinoM;  Wenhun  v.  Wilsm,  129  m. 
App.  553. 

Kanaa*:  Simpson  d.  Alexander,  36 
Kan.  225,  11  Pac.  171. 

Kmludey:  Greer  v.  Powell,  1  Bush, 


MaryUmd:  Thomas  v 
29  Md.  268. 

tfesada:  Carlyon  v.  Iiftnnan,  4  Nev. 
156. 

FtnneyUfarda:  Backenton  v.  StaUer, 
33  Fa.  251,  75  Am.  Dec.  592. 

■•  HiU  D.  Canfield,  56  Pa.  454. 

"  ffew  York:  Cutis  e.  Jame*  Goold 
Co.,  43  Hun,  516. 

Orel/on:  Singer  v.  Pearson-Page  Co., 
(Ore.),  115  Pac.  158. 

••  Texatkana  Water  Co.  p.  Ki«ir,  2 
Tex.  Ct.  Rep.  1056,  63  S.  W.  913.  But 
see  Mooie  v.  King,  4  Tex.  Civ.  App. 
400,  23  S.  W.  481. 
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interest  at  4%  and  worth  par,  the  measure  of  damages  was 
the  value  of  the  bonds  with  l^al  interest,  not  4%  interest, 
from  the  date  of  conversion.*^  Reduction  of  damages  becomes 
of  great  importance  in  case  of  title  to  personal  property  de- 
rived from  illegal  process  and  sale.  The  principle  is  familiar 
that  the  moment  illegal  process  is  set  aside  for  irregularity, 
the  party  in  fault  becomes  a  trespasser  ab  initio.  The  return 
of  the  property  only  goes  in  reduction  of  damages.  It  is  no 
bar  to  an  action  for  the  wrong.**  In  such  cases,  the  fact  that 
the  defendant  is  a  creditor  of  the  plaintiff  does  not  reduce 
damages.**  On  the  other  hand,  where  there  was  a  seizure  of 
goods  on  a  void  writ,  and  the  defendant  prociu^d  the  goods 
subsequently  to  be  seized  on  a  valid  writ,  when  they  were  sold 
and  the  proceeds  paid  in  on  the  claim,  this'  could  be  shown  in 
reduction.  The  law  here  makes  the  application.*"  So  amount 
due  for  taxes  may  be  applied  in  reduction.*^  In  an  action  for 
conversdon  of  cattle  by  delivery  to  one  not  entitled,  defendant 
may  show  in  reduction  of  damages  that  plaintiff  has  received 
payment  for  the  cattle  and  has  not  been  damnified,  or  that 
his  damages  are  merely  nominal.**  And  it  has  been  said  that 
the  measure  of  damages  is  the  actual  value  at  the  date  of 
conversion  minus  any  claim  which  Qie  defendant  had  on  the 
prop^y.**  But  ordinarily  mere  possession  is  a  sufficient  title 
on  which  to  recover,  and  the  action  cannot  be  defeated,  nor 
damages  mitigated,  by  proof  of  ownership  in  some  one  else, 
unless  he  shows  connection  with  the  owner,  so  that  he  can 
stand  up<m  bis  right;  or  that  the  property  has  gone  to  his  use.** 
Where  the  goods  have  been  returned,  the  reduction  is  or- 
(tinarily  the  net  receipts,  taking  the  expense  out  of  the  value 
of  the  goods  as  returned;  but  here  again  the  elasticity  of  the 
nile  is  shown,  and  if  it  is  for  any  reason  not  proper  in  this 
action  to  make  allowance  for  such  expense,  it  will  not  be 

"Gann  ».  DeMiranda,  140  N.  Y.  oCleraeiita  v.  Eisely,  63  N^.  651, 

471, 35  N.  E.  626.  88  N.  W.  871. 

"KoT  V.  Mount,  28  N.  Y.  660;  "Stone  «.  Chicago,  M.  &  S.  P.  Ry.. 

Johnna  >.  Mtub^  66  Miao.  1S3,  121  3  S.  D.  330,  53  N.  W.  189. 

N.  Y.  Supp.  294.  "  Mereb&nta'   N&t.    Bank   ■>.   Wil- 

■Edleyr.Aichcr,48Barb.(N.Y.)  lianu,  110  Md.  334,  72  AU.  1114. 

68.  "  Wooley  d.  Edflon,  35  Vt.  214. 


In.  433,  IS  8.  W.  748. 
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done.  So  in  an  action  for  conv««on  of  oxen,  when  the  oxen 
were  taken  into  New  York  and  there  the  plaintiff  obtained 
possessioQ  of  them  by  1^^  process,  and  he  now  btings  this 
action,  in  which  be  seeks  to  recover  die  expeoaee  oi  regainins 
the  ^rc^ierty,  it  is  held  tiiat  he  cannot  recover,  having  diosen 
to  resoaft  to  a  fima.  of  action  in  iriuch  lie  got  posaeasion  of  the 
goods.  He  is  restzicted  to  tiie  costs  allowed  in  that  aeti<m 
and  cannot  bring  trover  to  reeorer  the  expenses  not  there 
allowed.* 

Where  the  articles  are  returned  and  accepted,  it  is  obvious 
that  the  title  does  not  finally  change.  Hence  interest  cwonot 
always  be  the  proper  measore  of  damages.  The  plaintiff  may 
claim  damages  for  the  use  and  deterioration.**  And  vhffk  the 
property  has  been  sold  and  the  proceeds  applied  to  the  piaon- 
tiff's  debt,  the  reaaon  ior  the  ordinary  rule  forbids  its  appli- 
cation.'^  On  Uie  other  hand,  if  tiie  whole  proeoeding  is  void, 
as  on  a  void  execution,  defendant's  offer  to  apfriy  the  amount 
on  the  judgment  goes  for  nothing  if  plaintiff  does  not  consent.^ 
When  the  thing  convoied  is  reduced  to  money  in  the  hands 
of  the  defendant,  the  smallest  measore  of  dmnages  must  be 
the  amount  received,  with  interest.^ 

Statutory  changes  or  a  local  jotfieial  divecgence  from  the 
general  view  of  the  character  of  the  action  mabe  the  rule  of 
damages  still  more  elastic  in  many  jurisdictaons.  Thus  in 
Texas,  judgment  in  conversion  may  be  for  the  return  of  the 
property,  or  for  its  value;  and  daring  the  cidstenoe  of  slavo^, 
the  recovery  might  be  not  only  for  the  value  ot  a  dave,  but 
for  damt^es  equal  to  the  value  <rf  his  servioes,"  the  court 
going  BO  far  as  te  say  that  the  old  rule  for  tdiie  measure  of 
damages  in  trover  had  no  application  to  ihe  remedial  system 
prevailing  in  Texas.  In  Missouri  by  statute,  interest  is  within 
the  discretion  of  the  jury.*^    Under  this  statute  it  is  error  to 

u  Hanu  ».  Eldred,  42  Vt.  39.  ■  Vnittd  Stalet:  Emit  o.  Kbit,   2 

"Shotvell  D.  Wendorei,  I  Johns.  McMiU.   141. 

(N.  Y.)  66.  MiMKtOta:  Nkdnsat  v.  Buwas,  7 

«Keroe    v.    Benjamin,     14    Kck.  Minn.  274. 

(Mas.)  396,  361,  25  Am.  Dec.  396.  "  Pridgiii  s.  BtriiAlmd,  8  Tex.  427, 

••  IsaaoB  V.  McLem,  108  Mieh.  79,  436,  68  Am.  Dec.  124. 

64  N.  W.  2.  "  StMe  v.  Bope,  12L  Ho.  34,  2G  B. 


W.  893. 
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direct  the  jury  to  give  interest."^  In  Georgia  it  has  been  said 
that  where  the  action  is  for  the  conversion  of  a  mule  and  the 
recovery  d  hire,  interest  as  such  is  not  recoverable  in  the 
aeti(m,  this  spearing  to  be  a  traneposition  of  the  opposites, 
oa  the  cwdinary  rule  that  the  allowance  of  interest  exclude 
the  recovery  of  hire.*'  ___  _. 

S  4M.  C(»iTersi<m  by  temp<Hvry  wroa^ul  ose. 

Although  the  conversion  generally  deprivee  the  owner  (rf 
the  fffoperty,  it  does  not  necessarily  do  so.  The  property 
may,  on  return  by  the  wrongdoer,  be  accepted.  In  that 
case,  of  course,  the  nteasuFe  of  damages  is  not  the  whole 
r^ue  d  the  -property,  but  ecanpensation  lot  the  injury  d<me 
to  the  pvopoty,**  which  would  usually  be  the  value  <^  the 
use  or  interest  on  the  value  of  the  im^>erty  «^e  it  was  with- 
held fiTHD  the  plaintiff  **  tegeth»  with  the  deterioration  in 
itBJoarket  value  if  aay." 

So  wh^e  the  defendant  withh^d  poeseseion  of  a  certificate 
of  stock  belonging  to  the  pleintiff,  the  court  held  that  «inoe 
that  act  oould  not  deprive  the  plaintiff  of  hig  imiperty  in  t&e 
stock  the  measure  of  damages  was  not  the  value  of  the  stock." 
Wh««  the  plaintiff's  stock  in  trade  was  seized  upon  an  execu< 
tion  which  afterward  [H-oved  void,  and  after  several  days  he 
bou^t  it  back  by  paying  the  amount  of  the  execution  and 
costs,  the  meaaure  of  damagee  was  htid  to  be,  firot,  the  exp^use 
<^  securing  the  goods,  which  would  include  the  costs  and  coun- 
sd  fees  included  in  the  execution;  second,  the  deiweoiation  in 
value  of  the  goods  during  detenti«i;  and  third,  interest  on  the 
value  of  the  goods  during  detention,  w  at  the  plaintiff's  edition 
the  value  of  his  business  durii^  the  time  he  was  deprived  of 

"  Hawkins  e.  Kansas  City  H.  P.  6.  IBinoia:  Davenport  n.   Ledger,  80 

Co.,  63  Mo.  App.  64.  HI.  574. 

"Martin  >■  Oalia,  04  Ga.  6S8,  10  ifoHockuwU*:  Luctu  v.   TtuiuIniII, 

8.  K  988.  15  Gny,   306. 

^  WiUianifl  u.  Cram,  27  AU.  46S.  Ttxaa;  Cartm  v.  Roland,  53  Tex.  54a 

"  Kinifnftr  p.  Robinson,  2  Han.  (N.  Canada:    Kinnear    v.    Robinson,    2 

Bum.)  73.  Han.  73.    The  detendant  DWinot  aviil 

**  United  States:  Hcyt  v.  Fullet,  43  himaelf  ta  diininuih  the  Hamagpa  of 

C.  C.  A.  466,  104  Fed.  192.  anything  which  leeaena  the  value  while 

Alabama:  Renfro  v.  Hi^hes,  69  Ala.  in  his  wrongful  posseemon. 

SSI.  "Daggett  v.  Davis,  53  Mich.  35, 


18  N.  W.  548,  61  Am.  Rep.  91. 
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his  stock  in  trade.**  There  is  no  reason  why,  when  the  title 
does  not  change,  damages  should  not  in  tiie  case  of  particular 
species  of  property  be  allowed  for  the  value  of  the  use,  but, 
the  title  once  vested  in  the  defendant,  interest  does  not  take 
its  place.**  In  National  Bank  v.  Rush  *°  it  was  held  that 
where  the  owner  recovers  t^e  property,  the  measure  of  damages 
is  the  expense  necessarily  incurred,  together  with  the  value 
of  the  time  spent  in  recovering  it,  uid  the  value  of  the  use — 
not  exceeding  the  total  value  of  the  property  at  the  time  of 
the  conversion. 

Where  the  conversion  is  by  temporary  wrongful  use,  the 
action  takes  the  place  of  detinue,  and  the  measure  of  dam^es 
changes  so  as  to  fit  the  circumstances  of  the  particular  case. 
The  property  has  been  returned  but  the  plaintifT  is  not  entitled 
to  merely  nominal  damages.  One  of  the  cases  most  often 
cited  is  that  of  an  action  for  the  convermon  of  a  horse  driven 
by  the  hirer  beyond  the  ^p'eed  destination.  Here  the  plain- 
tiff is  entitled  to  recover  the  difference  between  the  value  of 
the  property  at  the  time  of  its  conversion  and  when  it  was 
returned;  it  is  competent  to  show  the  value  of  the  horse  when 
it  left  the  stable  and  before  it  arrived  at  the  place  where  it 
was  converted.  The  phuntiff  having  testified  that  the  horse 
was  worthless  when  it  was  retiuned,  and  on  cross-examination 
that  he  had  afterwards  traded  it  off,  it  was  competent  to  ask 
him  on  re-direct  examination  what  he  got  for  the  horse  and 
what  expense  he  had  been  put  to.  The  defendant  having 
testified  that  the  horse  was  permanently  lame  before  he  hired 
it,  phuntiff  was  permitted,  although  he  had  previously  ^own 
the  condition  of  the  horse,  to  show  in  rebuttal  that  it  was  not 
lame."  The  same  measure  has  been  hdd  to  apjdy  in  a  case 
of  seizure  and  return  of  liquor  by  a  miUtary  officer.**  And 
in  that  of  unauthorized  temporary  iise  of  oxen  by  an  agiatCT."' 

••  Anderson  v.  Sloane,  72  Wu.  G66,  206;  Hurlburt  ■>.  Gnen,  41  Vt.  490, 

40  N.  W.  214,  7  Am.  St,  Rep.  885.  492,  494;  United  States  t>.  Pine  R.  L. 

*•  Endel  ti.  Norria,  15  Tex.  Gv.  App.  ft  I.  Co.,  49  U.  S.  App.  24,  24  C.  C.  A. 

140,  39  S.  W.  608.  101,  78  Fed.  319. 

■  56  U.  S.  App.  566,  565,  29  C.  C.  A.         "  StiUwell  v.  ForeweU.  64  Vt.  286, 

333,  85  Fed.  539.    Cf.  Dodson  «.  Coo-  24  Atl.  243. 

per,  37  Kan.  346, 349, 350, 15  Poc.  200;         "  Bates  p.  Clark,  95  U.  S.  204,  24 

Sprapie  H.  Brown,  40  Wia.  612,  619,  L.  ed.  471. 
621;  CutUb  v.  Ward,  20  Conn,  204,  "  Gove  t,  W»toon,  61  N.  H.  136. 
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Oq  the  other  hand,  where  niachinery  was  taken  and  returned 
after  ten  days,  the  measure  of  damages  was  held  to  be  the 
value  of  the  use  or  rental  value  for  that  time.**  In  another 
case,  of  conversion  by  a  sheriff,  plaintiff  having  bought  at  the 
sheriff's  sale  and  not  havii^;  been  deprived  of  the  use  at  all, 
the  measure  of  damages  is  what  he  paid  to  get  the  property 
back.**  Where  com  in  the  crib  was  converted  by  a  wrongful 
levy  and  the  value  of  the  use  was  nothing,  plaintiff  demanded 
dami^es  equal  to  the  intermediate  high^t  market  value  on 
ihe  ground  that  he  might  have  sold  it  at  that  time.  The 
question  was  not  decided,  as  it  was  proved  that  the  value 
remained  as  high  for  some  time  after  the  recovery  of  the  prop- 
erty.** 

§  494a.  Return  and  acceptance— Reduction. 

A  cause  of  action  for  conversion  hax'ing  been  established, 
a  return  of  the  property  is  no  bar  to  the  action,  but  is  admis- 
Edble  in  mitigation  of  damages.*^  This  is  the  rule  generally 
laid  down,  but  in  connection  with  it  it  should  be  noticed,  aa 
pointed  out  by  Bramwell,  L.  J.,"  that  the  term  converBum  is 
used  in  two  different  senses,  one,  as  simply  describing  the 
cause  of  action,  and  the  other,  as  conversion  in  its  effect  on 
the  measure  of  damages.  The  conversion,  as  a  cause  of  action, 
may  be  complete,  but  the  quanttmi  of  damages  varies  in  every 
case.  The  measure  of  damages  in  conversion,  therefore,  may 
be  anything  from  nominal  danu^es  up  to  the  full  value  of  the 
[Mvperty,  and,  as  we  shall  see,  special  damages  may  be  added. 

In  a  leadii^s  case  in  New  Jersey  **  the  plaintiffs  delivered 
to  one  G  a  drying  machine  under  a  conditional  sale.  The 
machine  weighed  seven  tons  and  may  or  may  not  have  been 
a  fixture.  The  defendant,  as  sheriff,  made  a  levy  on  the  fac- 
tory and  lands  under  an  execution  gainst  G.  On  the  24th  of 
June,  pituntiffs  demanded  in  writing  the  delivery  of  the  ma- 
chine.   The  defendant  immediately  erased  the  machine  from 

*<  Baldwin  i>.  G.  M.  IHvidaoD  ft  Co.,  *'  Ayleebury  Meroantile  Co.  ti.  Mtdi, 

12TS.  W.  662  (Tex.  Civ.  App.).  22  Okla.  475,  99  Pac.  1089. 

••FMda  t>.  mm&ma,  01  Ala.  fi02,  S  "Hiort  v.  London  ft  N.  W.  Ry.,  4 

So.  808.  Ex.  Div.  188. 

■  Hoyt  t.  Fuller,  104  F«d.  192,  43  «*  Bigelow  Co.  d.  HeintM,  53  N.  J. 

C.  C.  A.  466.  L.  69,  21  Atl.  109. 
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his  inventory  and  levy  oji  personal  property,  intendii^  to  hold 
it,  if  at  all,  as  part  of  the  realty,  but  on  June  30th  wrote  "by 
direction  of  counsel  we  will  hold  the  dryer."  An  action  of 
trover  was  brought  July  2d.  On  July  9th  defendant  wrote 
to  plaintiffs'  attorney  disclaiming  title  except  in  eonneetioa 
with  tiie  levy  on  realty,  and  therefore  tendered  $15  to  covo- 
costs.  A  verdict  for  the  plaintifis  for  the  full  value  oi  the 
machine  having  been  directad  by  the  trial  court,  the  Supreme 
Court  set  the  verdict  aside  on  the  ground,  first,  that  the  let- 
ter of  June  30th  was  sufficient  evidence  to  sustain  the  action; 
sefKMidi  that  the  refusal  of  the  defendant  to  disclaim  a  hen 
on  the  miu^hine  in  virtue  of  bis  levy  on  the  lands  was  no  evi- 
dence of  a  conversion;  third,  that  the  reniuiciation  by  him 
of  any  claim  upon  the  machine  as  personal  property  effected 
a  complete  restoratioa  of  the  property,  supposing  it  to  be 
persoqal  property,  to  the  pl^tifTs;  and  fourth,  that  the  de- 
fendant never  having  taken  possession  of  the  property,  and 
the  mftohine  not  having  deteriorated  in  vEdue  in  the  iutervd 
between  June  30th  and  July  9th,  plaintiffs  could  recover  only 
nominal  damages. 

In  a  case  in  Wisconsin '"'  where  the  action  was  for  the  oon- 
VOTsion  of  a  certificate  of  stock,  the  certificate  was  returned  to 
and  accepted  by  the  plaintiff,  and  a  verdict  was  directed  in 
his  favor  fiH*  nominal  damages.  The  plaintiff  had  previously 
attempted  to  amend  his  complaint  by  all^^ii^  consequential 
damages  to  the  amount  of  upwards  of  $1,000,  owing  to  his 
having  been  subjected  to  great  trouble  and  expense  in  order 
to  regain  repoBsession  of  the  certificate.  But  the  court  held 
that  the  return  aqd  acceptance  extinguished  the  whole  cause 
of  action,  and  that  the  pUuntiS,  by  taking  back  the  prop- 
erty, had  wiuved  the  entire  conversion.  Under  the  circum- 
staneea  of  the  ease  it  was  held  also  that  even  bis  right  to  costs 
was  gone,  and  the  def^idant  had  judgment  for  eosts  and  dis- 
bursements. In  another  caae  in  the  same  State  "  where  the 
goods  sued  for  were  returned  to  and  accepted  by  the  plain- 
tiff pending  the  trial,  and  no  special  damages  were  shown, 
it  was  hdd  also  that  the  plaintiff  was  entitled  to  nominal 

imehaa  v.  Cbrigler,  107  Vie.  US, 
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dunces;  and  ttiis  vas  said  to  be  a  sufficient  foimdati(A  for 
costs.  The  court  repudiates  the  rule  laid  down  in  Cditius  v. 
Lowry,  and  the  result  of  the  case  seems  to  be  that  htid  special 
damages  been  shown,  the  plaintiff  could  have  recovered  for 
them.    This  would  seem  to  be  the  trae  rule. 

When  i^um  and  tender,  kept  good,  are  set  up  in  mit^fr- 
lion,  all  the  facts  must  be  called  to  the  attenticm  of  the  jury 
under  proper  instruetionB.'* 

Xn  some  cases,  where  the  faMs  are  clear,  an  agreement  on 
the  part  of  the  pbuntiff  to  accept  may  be  ^f^ensed  with, 
e.  (T.,  if  the  property  be  shown  to  have  gone,  sHbeequently  to 
die  conversion,  into  the  possession  ot  imder  the  control  of 
the  plaintiff  who  is  suing,  or  to  his  use,  thk  will  go  in  miti- 
gation of  dami^es,  thou^  not  in  bar  of  the  action,  without 
proof  of  any  express  agreement  to  receive  it."  The  measure 
of  damages  in  this  class  of  cases  is  genially  Udd  down  as  being 
the  difference  in  value  of  the  property  at  the  time  of  eonv^- 
iion  and  when  returned.'*  This,  of  coui^,  covers  deteriora- 
tion; but  the  plfuntiff  is  also  entitled  to  the  value  of  the  use.'* 

Where  the  plaintiff  took  legal  steps  to  get  the  property 
back  the  case  Is  otherwise.  If  he  merely  attached  the  property, 
this  of  itself  gives  him  no  beneficial  li^t  in  it,  uid  does  not 
amount  to  a  return  nor  result  in  a  {findUution  of  damages.''* 

§  494b.  RetttA  by  order  of  coitft 

Both  in  England  and  in  some  of  the  United  States  the 
power  of  the  court  to  compel  a  return  uid  acceptance  of  the 
property  in  uiy  proper  case,  has  long  been  recognised.  The 
cases  usually  mentioned  as  not  adapted  to  this  relief  are 
where  the  original  takii^  was  wilful,  where  the  property  has 
deteriorated  in  value,  or  where  there  was  a  wilful  refusal  to 
surrender  on  demand.  In  the  first  and  last  cases  the  question 
of  exemplary  damages  may  be  raised,  and  in  the  second,  a 
verdict  would  generally  be  necessary  upon  the  question  of 

nS«Bboud  A.  L.  R.  R.  ■>.  PbUUpe,  handle  Nat.  Bk.,  54  Fed.  8S5,  4  C.  C. 

V»  MA.  2S5,  70  Atl.  232.  A.  616. 

"Yide  «.  Swindets,  16  Vt.  248.  Kmluekr:  Lommrille  ft  N.  R.  R.  p. 

"StUlwdl  V.  Farewell,  64  Vt.  260,  Youi«  1  Buah,  401. 

24  AtL  243.  "Lewia  v.  Mone,  20Coiin.  211. 

"UniUd  SUiUt:    Couloon   v.   Poo- 
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alue.  The  existence  of  the  power  is  of  great  importance; 
supplements  the  effect  of  voluntary  return  and  acceptaoce 
1  adjusting  the  measure  of  damages  to  ihe  real  value  of  1^e 
ghts  lost  or  injured,  by  direct  judicial  control  analogous  to 
lat  of  a  Court  of  Chancery.  The  or^in  and  development 
:  the  practice  in  England  is  lucidly  analyzed  and  explained 
y  Redfield,  J.,  in  a  Vermont  case,^  in  an  opinion  in  substance 
!  follows: — Of  the  right  of  the  defendant  in  actions  of  trover 
id  trespass  d.  b.  a.  in  English  courts,  to  surrender  the  prop- 
ty  taken  in  specie,  in  mitigation,  or  in  many  cases  in  satis- 
<!tion  of  damages,  there  can  be  no  manner  of  doubt.  While 
le  action  of  detinue  continued  in  use,  no  auch  right  of  return 
as  allowed  in  trover  or  trespass,  except  by  the  consent  of 
le  plaintiff;  but  later  on,  after  detinue  fell  into  disuse,  the 
>urts  were  almost  constantly  pressed  to  receive  the  surrender 
'  the  thing  claimed,  as  had  been  practised  in  detinue.  Thar 
igenuity  was  taxed  to  find  some  good  excuse  for  refusal,  but 
16  absurdity  of  the  reason  given  served  but  to  show  more 
early  the  fallacy  of  the  conclusion.  They  answered  that 
ley  did  not  "keep  a  warehoiise,"  and  so  could  not  order  a 
urender  of  the  property  except  in  case  of  money  in  nutnero. 
ut  it  seems  soon  to  have  been  perceived  that  in  making  this 
mcession  they  had  yielded  the  whole  ground.  Accordii^y, 
le  rule  acknowledged  in  the  case  of  money  was  extended  to 
.ctures  and  other  goods  not  cumbrous  or  perishable.  So  the 
a.tter  remained  until  after  the  middle  of  the  19th  century.™ 
The  rule  seems  fully  to  have  been  established  in  King's 
ench  in  Fisher  v.  Prince"  where  Lord  Mansfield  put  the 
atter  in  this  way: 

"Such  motions  are  neither  to  be  refused  nor  granted  as  of 
niTse;  they  must  depend  on  their  own  circumstances.  No 
jury  is  done  the  plaintiff  if  the  court  should  think  he  ought 
)t  to  proceed  for  damages  beyond  a  specified  point,  because 
;  may  still  proceed  for  more  at  the  -peril  of  costs." 
In  the  case  at  bar  Ijord  Mansfield  declined  to  apply  the 
lie,  the  goods  having  been  altered  and  their  value  changed. 

"  Hart  V.  Skiiuier,  13  Vt.  138,  141,  "  Buller'B  M.  P.  49;  6  Bac  Jiix.  483, 

Am.  Dec.  500.    Thus  power  is,  of  484,  708. 

urae,   merely  an  exception   to  the  '*3  Butt.  1363. 
neral  nile;  see  ante,  i  53. 
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The  rule  was  extended  to  the  case  of  goods  taken  by  way 
of  trespass,  where  the  defendants,  officers  of  the  excise  or 
revenue  on  leather,  by  mistake,  made  the  seizure,  and  where 
the  goods  had  suffered  no  damage. '^ 

The  rule  seeme  to  have  been  recognized  as  the  settled  law 
in  Westminster  Hall.^'  In  this  country  the  practice  is  recog- 
nized in  a  few  jurisdictions  and  regulated  by  the  courts,  or  by 
statute,  or  both. 

In  an  action  for  the  converdon  of  bonds,  plaintiffs  alleged 
special  damages  in  raising  funds  to  relieve  their  property  from 
attachment.  Before  trial  the  defendants  offered  in  court  to 
deliver  the  bonds  to  the  plaintiff  and  pay  their  costs  already 
'  accrued,  and  the  County  Court  made  an  order  to  allow  them 
to  bring  bonds  and  costs  into  court  for  the  plaintiffs,  and  that 
if  the  latter  refused  to  receive  them,  they  must  proceed  at 
their  peril  as  to  further  costs,  unless  they  succeeded  in  recover- 
ing more  than  nominal  damages  above  the  face  of  the  bonds. 
This  was  decided  to  be  a  proper  exercise  of  the  power  of  the 
court,  and  the  defendant  having  comphed  with  the  order, 
and  the  phuntiffs  having  failed  in  an  attempt  to  prove  any 
case  differing  materially  from  that  which  was  already  in  proof, 
was  held  to  be  entitled  only  to  nominal  damages.^' 

In  Georgia,  it  has  been  held  that  a  verdict  may  be  rendered 
for  damages  with  the  condition  that  it  may  be  discharged  on 
returning  the  property  sued  for.  The  defendant  in  such  cases 
must  elect  to  do  one  or  the  other.  He  cannot  restore  a  part 
and  pay  a  part." 

S  4Mc.  Properly  bought  back  by  owner. 

If  goods  are  wrongfully  seized  and  sold,  and  the  plaintiff 
buys  the  property  in  at  the  sale,  the  measure  of  damages  is 
the  amount  he  pays  to  get  it  back,  whether  that  is  more  or 
leas  than  the  real  value.**    This  is  really  a  recovery  of  the 

■Pwiering   v.    Tniatoes,    7  T.  R.  "Poster    o.    Brooks,    6    Ga.    287; 

53.  MitcheU  v.  Prmtup,  19  Ga.  679. 

"  Earie  v.  Holdemees,  4  Bing.  462,  "  Penmybiama:  Kline  v.  McCand- 

IS  E.  C.  L.  41;  Cook  v.  Hartl«,  S  Cu.  Iws,  139  Fa.  223,  20  Atl.  1046. 

A  P.  668,  34  E.  C.  L.  528.  Texat:  Muenater  v.  Fields,  89  Tex. 

*■  Rutland  R.  R.  v.  Bank  of  Middle-  102,  33  8.  W.  852  (ovaruling  H&rt  f. 

bttry,  32  Vt.  639.  Blum,  76  Tei.  113,  13  S.  W.  181). 
61 
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expense  of  gettittg  &.e  property  back;  tad  j£  the  property  has 
depreciated  m  value,  he  should  idsO  get  the  loss  m  raltn  te 
8p€w>al  dionagei.  3o  whoe,  upon  conTersion  of  goods  by  a 
sheriff  who  attaches  and  sells  as  goods  of  third  person,  plain- 
tUT  btiys  ^em  back  from  Hk  purchaser,  in  an  aeticm  for  the 
conver^fi,  hk  measure  of  damages  is  the  amount  pud  to 
pun^iase  the  goods,  not  exceeding  the  value."  And  where  a 
sheriff  seized  and  sold  property  of  plaintiff's  intestate,  some  of 
which  was  exranpt,  and  plaintiff  in  the  attai^uneet  suit  boi^t 
it  ia  and  sdd  it  to  plaintiff's  intestate,  it  was  held  that  the 
measure  of  damages  for  the  exempt  propwty  was  the  amount 
paid  to  get  it,  which  would  be  amved  at  by  apportiOnii^  the 
entire  amoutit  paid  between  the  exempt  and  the  non-«ttmpt  - 
propwty,  in  prt^xirtion  to  its  ^ue  as  shown  by  the  evidence." 
In  the  ease  erf  a  horse  wrongfully  ciistrained  fot  taxes,  where  it 
was  sold  and  bid  off  by  the  plahitiffs,  his  measure  of  damages 
is  the  amount  of  his  bid."  So  the  owner  may  recover  the 
Mnount  of  a  reasonaUe  reward  paid  to  get  the  property  back." 

I  495.  Value,  bow  determined. 

The  value  of  anything  is  not  limited  to  the  immediate  cash 
value,  that  is,  the  priee  it  would  bring  oaah  down."  Nor  to  it» 
value  for  a  particular  use,  if  it  has  a  more  valuable  use.  Lo^ 
of  oedar  fit  fw  paving  are  not  to  be  valued  as  firewood."* 

Defendant  sold  pluntiff's  slavra.  Held  that  he  was  ac- 
countalHe  for  the  proceeds,  in  spite  of  the  fact  that  subsequent 
emancipation  would  have  made  them  valueless  if  he  had  re- 
,tained  them;  but  for  slaves  which  were  emancipated  but  which, 
he  did  not  sell  he  was  not  liaUe." 

•*  DodflOQ  v.  Cooper,  37  Kaa.  346,  a  market  for  staadiiig  feoces,  was  th« 

15  Pac.  200.  odital  value  at  the  time  and  place. 

••  Blevett  t>.  Mifler,  181  Cal.  149,  63  Haniaon  v.  McGehee  (Tex.  Gv.  App.), 

Pao.  187.  139  8.  W.  613. 

"  Hurlburt  v.  Green,  41  Vt.  490.  •■  LaCbappclle  o.  Warehourc  &  B. 

"Greenfidd    Bank    v.    Leavitt,    17  3.  Co.,  95  Wh.  518,  70  N.  W.  «0; 

Pick.  (Mass.)  1;  see  Koree  b.  Benja-  onto,  5252. 
min,  14  Pi<^.  356,  25  Am.  Deo.  896.  *<  OaufuM  a.  Smith,  93  Va.  0S3,  23 

■  Kaapei-  v.  WtdU,  49  Neb.  2S8,  68  8.  E.  235,  26  8.  E.  657.    The  BabiUty 

N.  W.  476.  of  a  person  to  pay  the  value  of  siavea 

So  where  a  fence  was  converted,  the  wrongfully  appropriated  ia  not  affected 

measure  of  damages,  in  the  abacDcc  of  by  the  fact  of  the  subsequent  aboUtioa 
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The  value  recovered  is  usually  t^  market  value,  not  the 
cost  of  production,*'  nor  the  consideration  paid.'*  Where 
goods  w«re  wrongfully  sold  on  execution,  it  was  held  that  the 
price  obtained  at  the  auction  s^e  was  competent  evidence 
of  their  value.*^  In  an  early  caee,'^  Abbott,  C.  J.,  said  that 
the  plainti£F  was  not  bound  by  the  sum  at  which  goods  were 
arid  by  the  defendant  at  auction^  "but  where  the  plaintiff 
is  an  aafflgnee,  who  must  have  sold  the  goods  if  they  had  come 
to  his  hands  before  any  sale  by  the  sheriff,  it  cfften  happens 
Aat  a  jmry  ctmsidera  the  sum  at  which  the  goods  were  actually 
sold  at  auction,  as  a  fur  measure  of  damages."  Where  the 
goods  are  contfuned  in  a  number  of  packages  the  value  is  not 
what  could  be  obtained  on  a  sale  of  the  entire  number  of  pack- 
ages, but  the  a^regate  mu-ket  value  of  the  separate  packages 
&t  the  time.*'  In  the  case  of  hoi^ehold  furniture,  the  original 
cost  having  been  proved,  deterioration,  through  wear  and  tear, 
etc.,  may  be  shown.*^ 

S  498.  Value,  where  to  be  estimated. 

As  a  general  rule,  the  value  of  the  property  is  to  be  taken 
at  the  place  of  conversion.**  So  for  the  conversion  of  a  piano 
in  Ala^a  the  measure  of  dfunages  is  the  value  of  Ibe  piano 
tJieie.**  And  where  plaintiff  shipped  lilies  from  Bermuda  by 
eq^esa  to  customers  in  New  York,  and  the  goods  were  de- 
livered to  d^endant,  a  florist,  the  measure  of  damages  was 
bdd  to  be  the  value  of  the  flowers  at  the  time  and  place  of 
conversion;  that  is,  in  New  York  just  before  Easter. >°°  It 
seems  to  have  been  held  by  the  New  York  Court  of  Appeals, 
that  the  value  of  foreign  goods  in  an  action  of  trover  should 
be  ascertained  by  the  custom-house  valuation  of  them  in  this 

of  daveiy.     CHlhoun  v.  Burnett,  40         ■■  Miller  v.  Juinett,  63  Tcs.  82. 
Miu.  599.  "  Hannaa  ».  Conuett,  10  Colo.  App. 

"  Qimn  tr.  BuT^ut,  47  N.  Y.  Super.  171,  50  P&c.  214. 
Ct.  370;  aec.,  Sigel-Compion  Live  Stodc  *  Califoritia:  Hamer  e.  Hath&way, 

Com.  Co.  r.  H<riljr,  44  Colo.  S80,  101  33  Cal.  117. 
Pu.  68.  MiMtaehuwIU:  United  S.  M.  Co.  tr. 

"  KingAuT7  r.  Smith,  13  N.  H.  109.  Holt,  185  Mass.  97,  69  N.  E.  1056. 

''HeiiunullcT  v.  Abbott,  34  N.  Y.         ■•  lines  r.  Alaska  Commercial  Co., 

SuiMr.  Ct.  228.  29  Wash.  133,  69  Pac.  642. 

**  Whitdioiue  p.  AtldnooD,  S  C.  A  "*  Downing  v.  Outerbridge,  79  Fed. 

P,  344.  931,  25  C.  C.  A.  244. 
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itiy,  if  made  nearly  at  the  time  of  the  conversioD.""  But 
re  the  plaintiffs,  lumber  dealers  doing  business  at  Troy, 
rht  Itmiber  to  be  sold  in  th^  lumber-yard  there,  in  an 
m  for  its  conversion,  it  was  held  error  to  chai^  that  if 
umber  was  to  be  taken  to  Troy  to  be  sold  there,  the  plain- 
were  entitled  to  recover  the  value  at  Troy,  less  the  ex- 
es of  transportation.  *°* 

distinction  must  be  noticed  between  the  value  of  a  thing 
the  evidence  of  its  value.  When  there  is  a  market  for  the 
tet  at  the  place  where  its  value  is  to  be  shown,  the  market 
e  establishes  its  actual  value;  but  where  there  is  no  market 
le  place,  its  value  must  be  established  by  other  evidence, 
•h  is  ordinarily  its  value  in  the  nearest  market."**  So 
-e  logs  are  converted  in  a  river  the  measure  of  damages 
iC  value  of  the  logs  at  the  nearest  market  less  the  cost  of 
ing  the  logs  there;  ">^  and  so  in  an  action  for  the  conver^on 
lows  of  a  peculiar  kind  made  for  sale  in  Nebraska,  the 
tet  value  of  the  plows  in  Nebraska  may  be  shown,  with 
ixpense  of  getting  them  there  and  selling  them,  to  indicate 
■  value  in  Wisconsin  where  there  was  no  sale  for  them."* 

7.  Value,  when  to  be  estimated. 

pon  general  principles,  the  value  of  the  property  at  the 
of  the  conversion  should  be  the  measure  of  damages, 
that  is  the  rule  generally  adopted.'"*  If  the  conversion  is 
jlished  by  a  demand  and  refusal,  the  value  should  be  estj- 
xi  at  the  time  of  the  refusal."^ 

Haffe  a.  Bertrand,  I  How.  App.  •"  Hodson  p.  Goodale,  22  Ore.  68, 

29  Pac.  70. 

Jpicer  V.  Waters,  65  Barb.  227.  •"  Lathers  «.  Wyman,  76  Wia.  616, 

^nte,  SS  244,  246,  247.  45  N.  W.  669. 

<a:  GenHburg  o.  Manhall  Field  ft  «*  United  SlaUs:  Sedgwick  p.  Place, 

04  la.  599,  74  N.  W.  3.  12  Blatch.  163. 

tiaiJmteUi:  Selkirk  v.  Cobb,  13  Louisiana:  ArrowHinitii  ii.  Gordon, 

313.  3  La.  Ann.  105. 

D  York:  Tiffany  s.  Lord,  65  N.  Y.  AficA^""-    Greeley    v.    Stilson,   27 

Fleischman  v.  Samuel,  18  App.  Mich.  153. 

)7,  45  N.  Y.  Supp.  404.  Texas:  Norwood  o.  Cobb,37  Tex.141. 

1h  Carolina:  Boylston  Ins.  Co.  England:  France  v.  Gaudet,  L.  R.  6 

ris,  70  N.  C.  485.  Q.  B.  199;  Falk  v.  Fleteher,  18  C.  B. 

>n««ue.-  Fort  i>.  Saundere,  5  Heiak.  (N.  S.)  403. 

™  United  Staia:  Etowa  v.   National 
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Where  tiie  defendants,  holding  certain  bonds  of  the  plain- 
tiffs  as  security  for  a  loan  void  for  usury,  sold  them  first  at 
auction  where  they  purchased  them  themselves,  and  subse- 
quently resold  them  at  private  sale,  the  private  sale  was  held 
to  be  the  conversion,  and  the  value  at  that  time  was  held  to 
furnish  the  measure  of  damages.  *"*  And  where  property  at- 
tached on  mesne  process  remains  in  the  plaintiff's  possession 
until  judgment  and  execution  in  the  attachment  suit,  the 
meaeure  of  his  damages  is  the  value  of  the  property  at  the 
time  it  was  taken  on  execution,  with  interest.^"*  Where  bonds 
of  the  plaintiff  were  stolen  from  the  defendant  by  its  n^i- 
gence,  the  measure  of  damages  is  the  value  of  the  bonds  at  the 
time  of  the  theft,  not  at  the  time  of  a  demand  by  the  plain* 
tiff.""  So,  where  an  officer  had  wrongfully  taken  from  the 
plaintiff  a  promissory  note,  the  maker  of  which  was  then 
solvent,  but  who  became  insolvent  before  the  officer  offered 
to  return  it,  the  measure  of  damages  was  held  to  be  the  value 
of  the  note  at  the  time  of  the  conversion,  and  interest."* 
Where  property  was  attached  by  plaintiff,  a  deputy  sheriff, 
and  held  under  attachment,  an  outstanding  leasehold  interest 
could  not  be  seized;  but  the  lease  came  to  an  end  durii^  the 
attachment,  and  before  the  conversion.  Plaintiff  was  held 
entitled  to  recover  the  value  of  the  property  when  converted 
by  the  assignee  of  the  owner  taking  it  out  of  his  hands.'" 
In  an  action  against  a  director  for  wrongfully  takii^  a  gift 
of  Glares  from  the  company,  the  measure  of  damages  is  the 

EichanKe  Bank,  91  U.  S.  618, 23  L.  ed.  "■  Tyng  r.  Cammtxaal  Wandtouse 

214.  Co.,  68  N.  Y.  308. 

/Sinou:    Northern    Transportation  ""  Henah&w  f .  Bank  of  Bellows  Falle, 

Co.  ■.  Sellick,  52  lU.  24ft.  10  Gray  (Mass.),  568. 

JfoMaeftuMOc    Eastern    R.    R.    v.  >"  Third  National  Bonk  n.  Boyd,  44 

Beoedict,  10  Gray,  212,  66  Am.  Dec  Md.  47,  23  Am.  Rep.  35. 
3S4.  >"  King  v.  Ham,  6  AH.  (Mase.)  298. 

MiimetUa:  DoUiff  v.   Robbina,   S3  In  the  case  of  goods  on  band  for  sale, 

Uinn.  498,  86  N.  W.  772,  85  Am.  St.  this  value  may  include  the  expected 

Bep.  466.  profit  of  the  sale.  Ebenidtter  tr.  DaU- 

Miuouri:  Carter  v.  Feland,  17  Mo.  man,  41  N.  Y.  Supp.  559, 18  Miac.  361, 

383.  75  N.  Y.  St.  Rep.  948;  Rheinfeldt  v. 

Teimeuee:  Fort  r.  Satmdna,  5  Heiak.  DaUman,  43  N.  Y.  Supp.  281, 19  Misc. 

487.  9. 

Vlah:  WaUey  ■>.  Dtteret  Nat.  Bank,  '"  Pond  v.  Baker,  68  Vt.  293,  2  At). 

14  Utah,  305.  47  Pac.  U7.  104. 
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actual  value  of  the  shares  at  the  time  of  the  gift  being  aeteptei 
by  the  director.*"  For  the  conversion  of  stock  i&  Whi(^  iHaln- 
tiJET  oims  a  remainder  after  a  life  intenet,  hk  mCUtiR  Of  dM&- 
ages  is  the  value  of  the  stock  at  the  death  at  tiib  Itfe  teUaat."* 
Evidence  may,  of  course,  be  oompetMit  as  bearing  on  the  value 
at  the  time  of  ccmversion  thou^  It  rdates  to  facte  of  a  dif- 
ferent time.  Thus  in  an  actif^  tot  the  eacr^^n  of  a  judg- 
ment, though  the  judgment  debtctfV  w^e  msolvent  at  the  time 
of  conveTBion,  they  afterwards  beeame  8<rtvent.  Evidence  of 
this  showed  what  the  judgment  was  Worth  to  the  plaintiff."' 
The  general  pdnclple  may  be  Mod^ed  by  tiie  eittiumstanoes 
considered  in  the  next  eeetion. 

§  197a.  Result  of  fdlowing  the  prop«r^. 

In  Ingram  v.  Rankin,*"  Taylor,  J.,  said  that  damages  higher 
than  the  value  at  the  time  of  conversion  might  be  recovered 
in  two  cases:  first,  if  it  appears  that  the  defendant,  in  case  of 
a  wrongful  taking  or  conversion,  has  sold  the  chattels,  the 
pluntiff  may,  at  his  election,  recover  as  his  damages  the 
amount  for  which  the  same  were  sold,  with  interest  from  the 
time  of  the  sale  to  the  day  of  trial;  and  second,  if  it  appears 
that  the  chattels  wrongfully  takm  or  converted  are  still  in 
the  possession  of  the  d^endant  at  the  time  of  trial,  the  plain- 
tiff may,  at  his  Section,  recover  the  present  value  of  the  same 
at  the  place  where  the  same  were  taken  or  converted,  in  the 
form  they  were  in  when  so  taken  or  converted.  It  would  seem, 
however,  that  even  in  these  cases  the  principle  of  damages 
in  the  aclion  of  trover  shoilld  not  be  chained.  The  result  in- 
dicated is  obtained  by  mvoking  the  principle  of  foUowii^  the 
property  in  the  hands  of  the  wrongdoer.  If  the  property 
renudns  in  the  poesesnon  of  the  wroogdoo',  the  owner  may 
obtain  it  in  an  action  of  replevin,  or  he  may  demand  it,  and 
in  case  of  refusal  bring  an  action  of  trover  founded  upon  the 
demand  and  refusal  and  recover  the  vidue  of  the  prcqierty  at 
the  time  and  place  of  the  demand.  If  the  wroi^doer  haa  dis- 
posed of  the  property  the  owna*  has  the  option  of  Waiving  the 

"*  MoDtgomerie's   Bramrj   Co.   v.  ■>■  Rivteus  •.  laagfurd,  70  Fed.  959, 

Blyth,  26  Vict.  L.  R.  612.  21  C.  C.  A.  581,  33  L,R.  A.  250. 

>"  Caulkins  v.  Oadight  Co.,  85  Tenn.  "■  47  Wis.  4W,  420,  2  ff.  W.  766,  32 

S83,  4  S.  W.  287,  4  Am.  St.  R«p.  786.  Am.  Rep.  702. 
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b^  and  reoovering  the  proceeds  of  the  property  in  an  action 
Ew  Koae)y  bad  and  raeeived.  Ia  Texas  it  seems  that  this 
4^triiie  will  be  applied,  at  least  in  case  of  conversion  by  a 
fiduoiary,  even  though  the  |Hoperty  may  not  remain  in  the 
bands  of  the  def^idapt.  Thus  jt  has  been  held  in  an  action 
tot  the  ofwversion  of  money  that  plaintiff  is  not  limited  to  the 
priiui^  SMm  and  interest,  but  may  recover  the  total  unount 
<rf  money  guned  through  the  conversion.'"  And  where  an 
aasignee  for  creditors  wropgfully  ap[HX>priated  property  be- 
l(Higii)g  to  the  estate,  the  creditors  were  allowed  to  recover 
the  v^ue  of  the  property  at  the  time  of  trial- '"  The  procedure 
io  sueb  »  e&u  U  in  substance  eqiutabla. 

§  497b.  Recovery  by  owner  of  a  limited  interest 

Where  »o  actipp  for  the  convefsit^  of  a  chatty  is  broi^t 
1^  Qjoe  having  a  bmited  interest  in  it,  he  should  recover  no 
more  ihw  the  v^ue  of  his  interest,  imless  he  was  in  possession 
at  A»  tinie  of  convfflmm  and  the  defendant  was  a  stranger 
to  the  tiUa,  in  which  case  be  should  recover  the  entire  value 
of  the  cbatt^.i" 

This  prqieifda  is  illustrated  by  cues  where  the  goods  of  a  part- 
nership are  converted.  Each  partner  is  in  possession  of  Buch 
goods,  and  Hiay  reoover  the  entire  value  against  a  stranger.  Bo 
upon  a  wrongful  sale  of  partnership  goods  on  writ  against  one 
partner,  ii;  a  suit  by  the  otbH*  partner,  the  entire  value  of  the 
goods  converted  oui  be  recovered.''"  But  E^;ainst  the  other 
partner  (^  one  i^titled  to  his  i^ts,  a  partner  can  recover  only 
half,  t{iat  being  the  amount  of  bis  l^al  interest  in  the  property. 
So  in  an  action  by  the  assignee  of  one  partner  for  the  conver- 
aon  i4  the  firm  property  by  a  sale  of  it  by  the  other  partner, 
it  was  held  that  the  measure  of  damages  was  the  value  of 
I^untiff's  undivided  int^'cst,  without  regard  to  insolvency  or 
the  BtaW  (A  the  partnership  accounts.  "^  But  where  in  an  action 
ag^nst  a  partner,  partnership  property  was  attached,  and  the 

>"  Black  *.  Black,  4  Tex.  Ct.  It«p.  i»  Summers  v.  Heard,  66  Ark.  550, 

178,  67  8.  W.  928,  «B,  60  S.  W.  78. 

>■■  McCoi^  D,    NabtHin,    Wl   Tfz.  >>'  Canie  v.  aoverdale  Banking  ft 

4M,  109  8.  W.  913.  C.  Co.,  90  Cal.  84,  27  Pbc.  68.    Cf.  Doll 

"*AnU,  H  76,  78.  v.  Hennesgy  Merc^tile  Coi,  33  Mont. 

80,  81  Pac.  625. 
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partner  being  insolvent,  the  attaching  officer  delivered  the 
property  to  his  assignee,  it  was  held  that  the  solvent  partner 
could  recover  the  full  value  of  the  property,  without  reduction 
on  account  of  delivery  to  the  assignee,  since  the  solvent  partner 
was  entitled  to  the  property  to  close  up  the  partnership.'** 

Receiptors  are  chat^eable  with  the  valuation  adopted,  and 
are  responable  if  they  let  any  portion  of  the  goods  go  back 
into  the  possession  of  the  debtor.  Goods  attached  were  ^ven 
to  a  receiptor  valued  at  $150,  and  a  small  part  of  the  goods 
were  taken  by  a  paramount  title.  It  was  held  that  he  was  not 
responfublc  for  this,  but  that  the  actual  value  of  these  goods 
would  be  deducted  from  the  value  in  the  receipt  and  he  would 
be  held  for  the  balance,  although  this  was  greatly  in  excess  of 
the  actual  value.'" 

Plaintiff,  having  by  contract  an  interest  in  rulway  ties  to 
the  amount  of  ten  cents  each,  in  an  action  for  conversion  is 
entitled  to  the  amotmt  reserved  to  him  under  the  contract, 
with  interest,  and  not  the  value  of  the  ties.*'^  By  an  agree- 
ment for  the  curing  of  prunes,  plaintiff  was  to  have  two  per 
cent  of  the  value.  The  owner  converted.  It  was  held  that 
the  measure  of  plaintiff's  recovery  was  the  value  of  his  in- 
terest in  the  prunes,  that  is,  two  per  cent."* 

The  principle  is  also  illustrated  by  actions  for  the  conver- 
sion of  garnished  or  trusteed  property.  Defendants  attaching 
and  converting  garnished  property,  with  knowledge  of  the 
garnishment  proceedings,  are  liable  for  the  amount  which 
plaintiffs  would  have  realized.*"  In  the  case  of  conversion  of 
trusteed  property  taken  from  the  possession  of  the  trustee 
by  the  defendant,  he  is  liable  in  damages  to  the  amotmt  of 
the  jutj^ment  in  the  trustee  suit  not  exceeding  the  value  of 
the  property,'" 

Some  of  the  commoner  classes  of  cases  illustrating  thb  gen- 
eral principle  will  be  considered  in  the  following  sections. 

■■■  Russell  V.  Cole,  167  Man.  6,  44  ">  California  Cured  Fruit  Anoc  v. 

N.  E.  1057,  57  Am.  3t.  Rep.  432.  Ainsworth,    134     Cat.    461,    66    Pac 

'"  Healey  ».  Hutchinaoc,  66  N.  H.  586. 

816,  20  AU.  332;  see  Cross  v.  Brown,  '»  Focke  v.  Blum,  82  Tex.  440,  17 

41  N.  H.  283.                                 -  S.  W.  770. 

""  Harvey  v.  Morse,  69  N.  H.  475,  '"  Deno  u.  Thomas,  64  Vt.  358,  24 

46  All.  339.  All.  140. 
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S  497c.  Conversion  of  pledged  property:  action  by  pledgor. 

In  an  actioa  by  the  pledgor  against  the  pledgee  for  conver- 
sion of  the  pledged  goods  the  measure  of  damages  is  the  value 
of  the  property,  minus  the  debt.^**  So  where  a  pledgee  converts 
a  bond  and  mortgage  held  as  security,  the  measure  of  recovery 
is  ^e  actual,  not  the  face  value  of  the  security,  minus  the 
debt;  "*  and  the  same  is  true  where  a  pledged  note  is  con- 
verted.'" Where  a  pledgee  of  stock,  having  an  option  to  buy 
at  a  si)ecified  price,  converted  the  stock,  it  was  held  that  if 
the  stock  was  worth  more  than  the  option  the  plainti£f  could 
not  recover  any  more,  because  that  was  the  extent  of  the  dam- 
age. If  on  the  other  hand  it  was  worth  less,  the  plaintiff  might 
consider  the  conversion  an  election  to  purchase  the  stock  and 
hold  the  defendant  for  the  agreed  price.  The  option  price 
was  therefore  held  to  be  the  measure  of  damages.'*' 

If  the  debt  has  been  paid,  the  pledgor  may  recover  the 
entire  value  of  the  property  converted.  So  where  a  mortgagee 
deposited  a  chattel  mortgage  in  pledge  for  a  debt  of  his  own, 
and  l^e  pledgee  collected  his  own  debt  out  of  the  goods  and 
then  gave  up  the  mortage  to  the  mortgagor,  who  destroyed 
it,  the  measure  of  damages  for  this  conversion  was  held  to  be 
the  value  of  the  mortgage  at  the  time  of  conversion.'**  Tender 
of  payment  will  have  the  same  effect  as  actual  payment.  So 
where  a  pledgee  sold  the  property  after  a  tender  to  him  of  the 
whole  amoimt  of  the  debt,  the  tender  discharged  the  lien,  and 
the  pledgor  could  recover  the  full  value  of  the  property."* 

S  49Td.  Action  by  pledgee. 

Where  the  pledgor  converts  the  pledged  goods,  the  pledgee 
cannot  recover  the  full  value  of  the  goods,  but  is  limited  to 
the  amount  of  the  debt  secured  by  the  pledge.**^  If  a  stranger 
converts  the  goods,  the  pledgee  recovers  the  full  value,  being 

"■  First  Nat.  Bank  v.  Bojee,  78  Ky.  "■  Neabitt  r.  Moore,  88  S.  C.  361, 

«,  39  Am.  Rep.  198;  arOt,  i  78.  17  S.  E.  798. 

'"  Baiber  c.    Hathaway,    47   App.  "*  Hyama  v.  Bamberger,  10  Utah, 

Div.  105,  62  N.  Y.  Supp.  329.  3,  36  Fac.  202. 

'"Hallaek  Lumber  ft  Manuf.  Co.  '"Bradley  v.  Burkett,  82  Oa.  255, 

>.  Gny,  19  Colo.  140,  34  Pao.  1000.  11  S.  E.  492;  BeU  v.  O.  Ob«r  &  Bona 

'"  Cpham  V.  Barbour,  «S  Mum.  364,  Ca,  96  G*.  214,  23  B.  £.  7, 
B8  S.  W.  42, 
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inswnable  to  ihe  pledgor  for  the  balance  over  the  amouat 
>f  &e  debt;  '*'  but  where  the  act,  though  wrongful  as  agaiiut 
lim,  is  good  so  far  ae  the  pledgor  is  concerned,  the  meaeure  of 
lamagBB  is  the  same  aa  that  in  ftn  actitm  against  the  pledgor, 
liat  is,  the  amount  (A  the  debt.  So  in  an  action  by  the  pledgee 
o  recover  from  a  sheriff  for  the  seizure  of  goods  under  process 
lued  out  by  creditors  of  the  pledgor,  the  amount  recov^ed  is 
he  value  of  the  intereitt  of  the  pledgee  in  the  goods.^**   And 

0  in  a  suit  against  a  company  for  calling  in  and  canceUing 
hares  without  notice  to  him,  the  idedgee  recovers  only  the 
maount  due  fnHn  the  pledgor,  with  interest.'" 

1  407e.  Convvraleo  of  martgaged  praperty;  actiAS  by  mort- 

gagor. 

In  an  action  by  the  mortgagor  against  the  morl^agee  for 
^  convendon  of  the  mortgaged  property,  the  measure  (rf  dam- 
Lges  is  the  value  of  the  goods  over  and  above  the  amount 
equired  to  satisfy  the  mortgage."*  So  in  the  case  of  mort- 
;aged  goods  wrongfully  token  and  sold  by  the  mortg^ee, 
ogether  with  other  goods,  the  mortgagor  recover  the  value 
if  the  mortgaged  goods  lees  the  amount  of  the  mortgage,  and 
he  fiUl  value  of  the  goods  not  mortgaged.'** 

In  an  acticm  by  a  mortgagor  in  possession  against  a  stranger 
he  plaintiff  recovers  the  entire  value  of  the  property.'"  If 
Lowever  after  the  conversion  the  mortgagee  takes  possesi^oa, 
his  is  an  api^ication  of  the  property  to  the  use  of  the  mort- 
;agor,  and  the  recovery  must  be  for  the  value  as  reduced 
ly  it.»> 

'"Cramer  f.  Msnh,  S  Col.  App.  Iowa:  Howery  ».  Hoover,  97  lows, 

02,  38  Pae.  613;  anU,  {  76.  581,  66  N.  W.  772. 

■*■  Cramer  e.  Marah,  5  Col.  App.  302,  Kanvu:  Burtoo  c.  Randall,  4  Kan. 

8  Pac.  612;  ante,  f  78,    But  see  Bin-  ^>p.  503,  46  Pac.  326. 

tdn  ir.  Dumi,  171  N.  Y.  648,  63  N.  E.  Ante.  {  82. 

110,  32  Gv.  Proc.  64,  61  App.  Div.  "•Kearney  r.  autton,   101   Mich. 

05,  70  N.  Y.  Supp.  520.  106,  59  N.  W.  419,  4S  Am.  St.  Rep. 

'"  Brown  p.  Union  S.  &  L.  Assoc.,  394. 

8  Wash.  657,  69  Pac.  383.  '"  Vandiver  v.  O'Gorraan,  57  Minn. 

••*  UmUd  Statea:  Kolm  f.  Dravie,  94  64,  58  N.  W.  831. 

ed.  2tS,  36  C.  C.  A.  353.  '"  DahUi  tf.  Bo<Aer,  140  Maas.  308, 

Arkamuu:  Jones  d.  Som,  51  Ark.  19,  5  N.  E.  496.  64  Am.  It«p.  465. 
8.  W.  309, 14  Am.  St.  Rpp.  17. 
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S  4S7f.  Action  by  mortgages. 

The  mortgagee  of  chattels  is  ordinarily  out  of  possession, 
and  his  interest  in  the  goods  is  merely  as  security  for  the  debt. 
Even  against  a  strainer,  therefore,  his  recovery  is  limited  to 
the  amount  of  the  mortgage  debt."*  Whether  he  is  in  pos- 
sesion of  tiie  goods  or  not,  if  his  action  is  against  the  mort- 
gagor or  one  claiming  under  him  his  recovery,  while  of  coarse 
it  cannot  exceed  the  value  of  the  goods,  is  limited  to  the  amount 
due  on  the  mortgage  debt.  So  in  an  action  against  a  pur- 
chaser from  the  mortgagor  the  mortgagee  can  recovra-  no  more 
than  the  amount  of  his  debt;  *"  and  in  an  action  against  a 
sheriff  attaching  at  the  suit  of  a  creditor  he  is  aim  Kroited  to 
the  amount  of  the  debt."*  If,  however,  the  Ulegtii  attadiment 
involved  a  denial  of  the  mortgagee's  rif^t  in  the  goods,  the 
mortgagee  is  allowed  in  some  jurisdictions  to  recover  the  full 
value  of  the  chattel."' 

The  morl^^ee's  recovery  of  the  amount  due  on  tlie  mort^ 
gage  is  reduced  by  the  value  of  any  portion  of  the  mortgaged 
goods  which  were  not  converted,  "•  or  by  any  portion  of  the  goods 
or  their  proceeds  which  was  returned  to  him.'*''  Where  part 
of  the  goods  were  returned  to  the  mortgagee,  who  at  once 
sold  them  on  foreclosure,  and  bid  them  in,  and  afterwards 
resold  them  for  a  much  larger  amount  than  he  had  bid,  the 
recovery  for  the  converaon  is  to  be  reduced  by  the  amount 
which  he  bid  at  the  sale,  and  not  by  the  amount  which  he 

'oBoberte  «.  Rain,  6  Rob.  (N.  Y.)  St.  Rep.  27S,  wbere  It  is  9BiA  that  the 

3H  (action    by  MO^nee  of  mortga-  sheriff  is  a.  stranger,  and  except  so  hr 

gee).  as  the  proceeds  of  the  attachment  have 

>*■  Atabanut:  Seibold  v.  Rogers,  101  actually  been  turned  ever  to  the  mort- 

Ala.  i38,  18  So.  312.  gagor  or  hia  benefit   the  mortgagee 

MtutaehuaeUt:  West  r.  White,  165  recovers  the  full  value  of  the  prop- 
Man.  258,  43  N.  E.  103.  erty. 

'"California:   Irwin  v.    MoDowell,  '** Coimeetiaa:  Aldrich  p.  Higgins, 

91  Cal.  119,  27  Pac.  601.  77  Conn.  370,  59  Atl.  498. 

Michigan:    Ganong    o.    Green,    71  MauachutetU:  Hanly  e.  Davis,  IflO 

Mieb.  1,  38  N.  W.  661.  Mass.  1,  43  N.  E.  S23.    Cf.  Ruad  v. 

itomana:   Rochdeau  v.   Boyle,    12  Btatt,  170  Mass.  469,  49  N.  E.  642. 

Moot.  59(^  31  Pac.  633.  '••Ganong  o.   Green,  71   Mich.   1, 

N^muka:   Watson   v.   Cobura,   35  38  N.  W.  061. 

NA.  492,  63  N.  W.  477.  ">  Wataon  v.  Cobum,  35  Neb.  492, 

Conlra,  Kanaaa:  Jonea  v.  Kellogg,  53  N.  W.  477. 
SI  Kan.  283,  284,  33  Pac.  997,  37  Am. 
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afterwards  realized  at  private  sale.'**  But  since  he  is  entitled 
to  the  entire  security,  his  recoverj'  is  not  to  be  reduced  either 
by  the  value  of  other  property  held  aa  security,  or  by  the  fact 
that  the  mortg^or  is  solvent,'**  nor  by  the  fact  that  the  pro- 
ceeds were  applied  to  other  debts  of  the  mortgagor."" 

These  rules  may  be  affected  by  the  existence  of  a  junior 
mortgage.  Where  there  is  a  mortgage  senior  to  plaintiff's, 
the  amoimt  of  his  recovery  cannot  exceed  the  value  of  the 
property,  less  the  amount  of  the  senior  mortgage.'*'  Where 
the  first  mortgagee  sues  the  second  mortgagee  for  converdon, 
the  extent  of  the  recovery  is  the  amount  of  plaintiff's  clwm.'" 
And  where  the  first  mortgagee  converts,  and  is  sued  by  the 
second  mortgagee,  the  measure  of  damages  is  the  value  of  the 
second  mortgagee's  interest  in  the  proiwrty.'*' 

§  497g.  Conversion  of  property  sold  conditionally. 

Where  the  title  to  goods  sold  has  been  reserved  and  the 
property  partly  paid  for,  the  general  rule  is  that  the  sellei-  in 
an  action  for  the  conversion  of  the  goods  may  recover  the 
unpaid  balance  of  the  pm-chase  price,  with  interest.'"  But 
where  the  entire  right  has  revested  in  the  seller,  and  he  has 
an  immediate  right  to  take  the  goods,  free  from  any  cl^m 
whatever  on  the  part  of  the  buyer,  he  may  recover  the  entire 
value  of  the  goods  converted.  So  on  such  a  sale  of  a  bicycle 
delivered  to  the  buyer,  on  failure  of  the  buyer  to  redeliver 


i«  HuU  0.  Bernati,  106  Mich.  551, 
64  N.  W.  473. 

"•  Huellnuuitel  i>.  Vinton,  112  Mich. 
47,  70  N.  W.  412. 

»°  Wataon  v.  Cobura,  35  Neb.  492, 
53  N.  W.  477. 

'"  Dakota:  Straw  v.  Jenlca,  6  Dakota, 
414,  43N.  W.  941. 

Midrigan:  Huellmantel  v.  Vinton, 
118  Mich.  821,  74  N.  W.  1004. 

"'  Colorado:  Stanley  ».  Citizens' 
Coal  &  Coke  Co.,  24  Colo.  103,  49  Pac. 
35. 

Geornia:  Harris  v.  Grant,  96  Ga.  21 1, 
23  S.  E.  390. 

'"  Lovejoy  v.  Merchante'  State 
Bank,  5  N.  D.  623,  625,  67  N.  W.  956. 


■'•  Georgia:  Rosa  c.  McDuffie,  91  Oa. 
120,  16  8.  £.  648. 

Maine:  Town  v.  Harlam,  82  Me.  81, 
24  Atl.  587. 

mwde  I^and:  Woods  v.  Nichds,  21 
R.  I.  537,  45  Atl.  548,  48  L.  R.  A.  773, 
22  R.  1. 225,  47  Atl.  211. 

In  Georgia,  the  vendor  aft«r  obt«n- 
ing  a  judgment  agiunst  the  vendee  for 
the  price,  and  collecting  a  portion  of 
it,  may  maint^n  an  action  of  bail 
trover  for  the  purpose  of  coUecting  tlw 
balance  of  the  purchase  money,  with 
interest.  Jones  v.  Snider,  99  Ga.  27% 
25S.  E.fl68.  C/.  Fussoll  «.  Heard,  119 
Ga.  527,  48  8.  E.  621. 
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it  on  demand,  after  breach  of  the  promise  to  pay,  the  seller 
may  recover  the  entire  value  of  the  property."*  If  the  con- 
dition fixes  a  time  for  payment,  after  the  time  has  expired, 
the  price  not  being  paid,  in  an  action  brought  by  the  seller 
against  the  attaching  creditor  of  the  buyer,  the  rule  of  damages 
is  the  value  of  the  property  at  the  time  of  the  attachment."* 
This  seems  entirely  clear  under  the  rule  that  the  general 
property  remains  in  the  vendor  subject  to  be  divested  by 
performance  of  the  condition.  In  this  case  the  attempted 
enforcement  of  the  creditor's  right  was  based  entirely  on  the 
erroneous  idea  that  the  plaintiff's  interest  was  a  mere  Uen. 
The  case  is  entirely  different  where  the  vendee  has  acquired 
a  special  property,  as  where  he  has  already  paid  part  and  the 
condition  has  not  lapsed.*" 

This  vital  distinction,  which  runs  through  all  the  cases, 
Beems  to  have  been  overlooked  by  the  New  York  Court  of 
A^.peals  in  a  recent  case,*"  in  which  the  seller  after  breach  of 
condition  wias  allowed  to  recover  only  the  amount  of  the  un- 
paid purchase-money.  That  court  is  undoubtedly  entirely 
right  in  sayii^  that  the  weight  of  authority  is  in  favor  of 
limiting  the  conditional  seller  to  the  amount  impaid,  but  this 
is  on  the  asstmiption  that  part  performance  by  the  buyer 
has  vested  an  interest  in  the  latter.  This  is  often  the  case 
where  no  time  is  fixed;  but  where  a  time  fixed  runs  out,  with- 
out any  payment,  nothing  has  vested  in  the  buyer. 

S  498.  Natural  mcrease. 

The  natural  increase  of  the  property  accruing  before  the 
convermon  belongs  to  the  owner,  and  he  may  recover  com- 
pensation for  the  loss  of  it,^"  but  he  has  no  claim  for  increase 
after  the  converaon.  Thus,  where  mares  were  converted,  it 
was  said  by  the  Court  of  Common  Pleas  of  Upper  Canada: 
"If  they  had  been  in  foal  at  the  time  of  their  wrongful  con- 
version, that  would  form  an  ingredient  in  the  estimate  of  their 

>"  Maine:  Hnwldiu  n.  Heraey,  86         >"  Rose  s.  Story,  1  Pa.   190. 
Me.  394,  30  Atl.  14.  "•  Davu  c  Blies,  187  N.  Y.  77,  79 

New  York:  GormuUy  &  Jeffery  Mfg.  N.  £.  851,  10  L.  R.  A.  (N.  S.)  4SS,  n. 
Co.  V.  Cftthahne,  26  Mim.  336,  55  N.  "•  Arkonstu  V.  L.  &  C.  Co.  ».  Mum, 

Y.  Supp.  475.  130  V.  S.  69,  9  Sup.  Ct.  458,  32  L.  ed. 

■"Budunaster  e.  Smith,  22  Vt.  203.  854. 
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vahie,  bat  it  would  not  give  the  pl&intiiS  a  right  to  recover 
independently  for  foc^  dropped  after  tine  conversion  of  the 
mares."  ""  The  qoestion  in  such  cases  is,  how  far  the  claim 
is  specubtive."'  When  it  can  be  fvoved  in  the  sufficient 
certainty  that,  but  for  the  conver^on,  the  {dalntiff  would  have 
had  tixi  increase,  the  claim  seems  warranted. 

§  499.  ftt^rty  tacreased  In  value  1^  the  defendant 

Where  the  property  has  been  increased  in  value  by  the 
d^endant,  and  the  pliuntifF  attempts  to  get  tiie  benefit  of  the 
increase,  the  decisions  are  in  conffict;  some  cases  allowing 
recovery  cff  the  value  of  the  property  at  the  time  it  was  taken, 
otho?  allowing  reoovray  of  the  full  value.  In  the  simplest 
case,  the  defendant  has  expended  labor  upon  t)ersontJ  prop- 
erty after  he  got  it  into  his  posseadon.  In  this  case,  IT  the 
plaintiff  has  not  lost  his  tiUe  to  the  property,  he  wiU  often 
be  allowed  to  fdlow  the  propwly  and  recover  it.  But  by 
brining  the  action  of  trover  be  demands  damages  for  the 
converfflon.  By  the  converaon  be  was  deprived  of  tiie  prop- 
erty, and  a  claim  for  the  value  of  it  took  its  place;  conse- 
quently, that  value  at  the  time  of  conversion,  with  interest, 
should  be  the  limit  of  his  recovery.  It  should  make  no  differ- 
ence that  the  plaintiff  by  another  form  of  action  might  per- 
haps have  obt^ed  the  ^opoty  itself;  havii^  the  choice, 
he  chose  to  bring  trover,  and  his  damages  must  be  measured 
by  the  principles  applying  to  that  action,  if ,  as  in  this  case, 
they  afford  full  and  equitable  compoisatkHi.  Nor  should  it 
make  any  difi^^nee  in  this  action  that  tiie  converuon  was 
wilful,  and  the  labor  was  bestowed  upon  the  property  with 
full  knovi^edge  of  the  facts. 

This  appears  to  be  the  principle  generally  adopted  in  the 
cases.  Thus  where  goods  were  sent  to  a  dyer,'"  who  dyed 
them,  and  then  insisted  on  a  right  to  retain  tbesn,  not  only 
for  the  charges  on  th«n,  but  for  a  debt  due  for  dy^ng  othier 
goods,  the  Court  of  King's  Bench  held  that  he  had  no  lien  but 

»  Draper,  C.  3.,  in  Sf»tt  «.  McAl-  Kohai  v.  MacDonaM,  9  N.  Z.  L.  R. 

pine,  6  Up.  Can.  C.  F.  SOZ,  306.  221  (wool  growing  od  Umba  dn^^nd 

"'  8oe  l^enner  v.  Charles,   12  Pa.  after  the  converaion). 

Super.  Ct.  478  (conversion  of  cow);  "'Green  u.  Fanner,  4  Burr.  2314. 
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for  the  iHice  oi  dyeing  the  partieular  goode,  and  the  pUiintiff 
recova«d;  but  the  report  adds:  "The  price  of  dyeing  waa 
deducted  at  the  time  of  taking  the  yevdlct,  the  value  of  the 
goods  in  white  being  only  tliereby  ^vwi  to  the  plaintiff." 
And  the  princif^  of  this  decision  has  been  folloved  in  Massa- 
chusetts, in  a  case  wiiere  the  plaintiffs  made  a  con^ti<>nal 
sale  of  brown  cotton  goods  to  a  printing  con^ifuiy,  who,  aSter 
printing  them,  transferred  them  to  the  defoicUat,  but  did 
not  comply  with  the  conditions;  and  it  was  bdd  that  the 
{daintiffs  could  recover  in  trover,  but  the  court  W4S  of  opinion 
"that  the  plaintiffs  weie  not  ^ttitied  to  recover  the  full  value 
of  the  goods  in  tiie  printed  state."  The  valu«  of  them  ia  th^ 
brown  state  was  taken  as  a  more  just  and  eqjuitfkble  measure 
of  damages,  under  all  the  circumstances  of  the  case.^''  So 
where  ihe  plaintiffs  contracted  with  R.  to  build  a  ship  for 
titem,  and  made  advances  from  time  to  time  in  respect  of  her; 
and  R.  gave  them,  aa  security  for  the  advanees,  a  bUl  of  sale 
of  the  ship,  which  stated  that  he  ther^y  ctid  s^,  transfer, 
etc.,  to  the  plfuntiffs  a  ceai^iin  ship  in  jirooees  of  building 
(describing  her),  -to  have  and  to  hdid  the  ehip,  etc.,  to  the 
plaintiffs  forever,  when  ^e  should  be  completed;  the  defend- 
ant having  conv^ted  the  vessel  before  she  waa  &iished,  and 
having  finished  her,  the  plaintiffs  were  held  entitled  to  recover 
as  damages  in  trover,  the  value  of  the  vesed  at  the  time  of 
her  conversion,  but  not  her  value  at  a  subsequ^it  time,  nor 
as  special  damage  the  value  of  frei^t  which  the  i^aintiffs 
might  have  eiutied  with  her  if  R.  had  completed  her  and 
delivered  her  to  them."*  Where  the  defendant  took  the 
plaintiff's  logs  at  one  place  and  transported  them  to  another, 
the  measure  of  dami^es  is  tiie  value  of  the  logs  wbue  they 
were  taken.  "^    So  where  the  plaintiff's  lo^  were  sawed  into 

^  DmMr  Mauuf.  Co.  a.  Wat«rston,  rial;"  but  aa  this  pcHOt  htd  not  bwn 
3  Met.  9.  Ib  Alabama,  viiere  wood  pnoented,  it  waa  not  dedded.  lUddle 
had  been  coavcrted  and  made  uto  ooa)  v.  Diivw,  12  Ala.  500. 
by  the  defendant,  the  owner  wtu  held  >**Reid  v.  FaiAaaka,  13  C.  B.  692. 
entitled  to  bring  trover  for  the  coal.  As  '"New  Hampshire:  Beade  p.  Lam- 
to  tbe  question  we  are  now  conndei^  prey,  64  N.  H.  510, 15  Atl.  133, 10  Am. 
ing,  it  was  said:  "It  ia  poadble  the  St.  B«p.  426. 

jary  mi^t  oonsider  the  vahxe  of  the         Pmfuvliunta.- HHI  p.  Canfiald,  66  Pa. 

defoadaot'a  labor  on  tbe  rough  mate-  454. 
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boards  by  the  defendant,  the  measure  of  damaf^es  should  be 
the  value  of  the  logs,  not  of  the  boards.'**  Where  yam  was 
converted  by  the  defendant  during  the  process  of  manufacture, 
the  measure  of  damages  was  the  value  of  the  yam,  not  the 
value  of  the  finished  product."^  Indeed,  it  is  difficult  to  see 
what  other  rule  could  be  adopted  consistently  with  the  general 
principles  of  compensation.  Any  other  rule  would  give  the 
plaintifT  more  than  compensation  for  his  loss,  which  was  a 
loss  of  the  chattel  unchanged  by  the  labor  of  the  defendant.'" 
It  may  be  claimed  for  the  plaintiff  that  he  has  a  right  to 
say  at  what  time  the  conver^on  took  place;  and  that  he  may 
therefore  allege  a  conversion  after  the  labor  of  the  defendant 
had  been  expended  upon  the  property.  Thus  in  Final  v. 
Backus,^  where  the  plaintiff's  logs  were  taken  to  a  distant 
mill  and  there  made  into  boards,  it  was  held  that  the  plain- 
tiff could  elect  to  treat  nothing  as  a  conversion  until  the 
logs  were  cut  into  boards,  and  the  value  of  the  \o^  at  the 
mill  was  held  to  be  the  measiue  of  danu^es.  This  supposed 
principle  is  based  en  the  right  of  the  plaintiff  to  retake  his 
property  by  means  of  an  action  of  replevin  at  any  time  until 
its  form  was  so  changed  as  to  divest  him  of  his  title.  But 
this  right  of  the  plaintiff  should  not  change  the  measure  of 


Vermont:  TiMen  e.  Jcrfuuon,  63  Vt. 
62S,  36  Am.  B«p.  769. 

So  of  ore:  Omaha  &  G.  S.  &  R.  Co.  v. 
Tabor,  13  Colo.  41, 21  Pac.  925, 16  Am. 
St.  Rep.  18S.  And  of  hay:  Caipenter 
p.  lingonfeltOT,  42  Neb.  728,  60  N.  W. 
1022. 

■*  Morton  v.  McDowell,  7  Up.  Can. 
Q.  B.  338.  But  etmtra,  Eastman  v. 
Bania,  4  La.  Ann.  193  ItembU);  Baker 
u.  Wheeler,  8  Wend.  506,  25  Am.  Dec. 
.  06;  Rice  t>.  Hollenbeck,  19  Barb.  664, 
where  the  taking  aeems  not  to  have 
been  in  good  futh.  And  in  Stuart  ir. 
Fhelpa,  39  la.  14,  where  standing  com 
was  wilfully  oonverted,  the  defendant 
was  obliged  to  pay  its  value  afl»  ht 
had  kutked  and  eribbtd  it.  These  cases 
seem  to  have  been  influenced  by  the 
rule  in  the  case  of  severance  from  the 
realty,  infra. 


w  Abom  IT.  Mascm,  14  Blatdi.  405. 
The  maricet  value  of  the  yam  as  such 
was  not  given,  but  the  value  of  the 
cloth  leas  the  cost  <rf  finidui^  it;  that 
is,  the  value  of  the  ysm  on  the  fmmet 
as  it  was  at  the  time  of  ooavenion. 

■"In  Hendricks  e.  Evans,  46  Mo. 
App.  313,  pluntiff  was  allowed  to  re- 
cover the  value  of  a  horse,  only  on  the 
condition  he  was  in  at  the  time  of  the 
demand,  not  as  improved  by  defend- 
ant's care.  For  an  action  for  the  con- 
vermon  of  mortgaged  cotton,  defend- 
ant was  allowed  his  rent  and  expenses 
incident  to  gathering  and  preparing 
the  cotton  for  market.  McDaniel  ■>. 
Staples,  U3  S.  W.  596.  Cf.  WalOiur 
0.  Wetmore,  1  E.  D.  Smith,  7,  and  cases 

'"  18  Mich.  218;  oec.,  Evetson  «. 
Seller,  105  Ind.  266,  4  N.  E.  864. 
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damages;  for  the  principles  upon  which  damages  are  py&x 
are  quite  distinct  from  the  principles  governing  the  protection 
of  property.  When  the  property  is  taken  from  the  plaintiff 
by  the  tort,  its  place  is  taken  by  a  right  to  compensation  of 
equal  value.  If  after  that  the  plaintiff  by  accretion  or  other- 
wise becomes  entitled  to  claim  his  i»operty  as  enhanced  in 
value  by  the  results  of  the  defendant's  labor,  that  fact  does 
not  affect  the  right  to  compensation  for  the  converdon,  a 
right  which  accrued  before  the  labor  was  performed.^™  In- 
deed, even  in  an  action  of  replevin  the  rule  seems  to  be  that 
the  innocent  trespasser  is  to  be  allowed  compensation  for 
his  labor."'' 

But  where  the  labor  of  the  defendant  was  of  no  value  to 
the  owner,  he  is  entitled  to  no  consideration.  Thus  where 
the  wroi^doer  bestowed  labor  in  seeming  and  transporting 
the  property,  and  thereby  increased  its  value,  yet  if  the  owner 
could  and  would  have  done  the  same  thing  without  cost  to 
himself  he  may  recover  the  entire  vfdue  at  the  place  to  which 
it  was  carried,  without  deducting  the  cost  of  transportation."' 

3  SOO.  Sererance  from  the  freehold. 

Where  the  property  is  severed  from  the  freehold  the  con- 
version takes  place  after  the  labor  has  been  expended  upon 
the  property,  and  the  value  of  the  property  at  the  time  of 
its  conversion  includes  the  labor.  The  amount  of  recovery 
in  an  action  of  trover  would  therefore  seem  at  first  sight  to 
be  the  value  of  the  property  after  the  labor  has  been  expended 
upon  it. 

There  are,  however,  certain  facts  to  be  considered  which 
tend  to  modify  the  general  rule  in  this  case.  In  the  first  place, 
this  rule  results  in  the  recovery  of  a  greater  amount  than  actual 
compensation,  for  the  owner  is  enabled  to  secure  the  whole 

"*See  to  thia  effect,  Gat«a  b.  Rifle  pomemoa  of  it;  ami  the  plAintiS  waa 

fiunn  Co.,  70  Mich.  30S,  38  N.  W.  245.  reused  oompeiuation  for  hia  labor  in 

"*  {  $34,    The  oaae  c^  lale  Royale  aa  action  ^of  trover.     But  there  ia  in 

Bfiiung  Co.  «.  Hertin,  37  Mich.  332,  that   case   an  important  distinction, 

26  Am.  Rep.  G20,  seems  at  first  sight  that  is,  the  defendant  could  not  get  his 

oRxwed  to  this  view;  there  the  plain-  wood,  to  which  he  had  a  right,  without 

tiff  carried  the  defendant's  wood  to  availing  himself  of  the  pMntifTs  labor. 
the  landing,  where  the  defendant  took  '"  Taber  v.  Jcan>-,  Sprague,  315. 
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t  of  the  defendant's  labor.  In  the  aecond  place,  althou^ 
efeodajit's  wroogfiil  act  was  in  reality  a  trespass  upon 
state,  the  pl^tlff  recovers  a  greater  amount  than  the 
ge  to  the  realty,  and  a  greaA^*  amount  than  he  oould 
ST  in  an  action  of  trespass,  unless  indeed  (as  is  the  case 
ew  jurisdictions)  he  is  allowed  to  recover  in  the  action 
ipass  the  full  amount  the  technical  rule  would  ^ve  hink 
action  of  tjover."*  Still  further,  where  tiie  distincticai 
en  the  tonus  of  acUoa  is  abotished,  as  is  very  generally 
hse,  and  th«  plaintjfl  recovers  upon  the  case  stated  in  his 
cogs,  SJice  he  could  gson  no  advantage  from  the  form  of  ac- 
le  should  clearly  be  entitled  only  to  actual  compensation, 
b  he  alleged  a  conversion.  As  we  shall  see,  the  Jesuit  ci 
consideraUons  has  beien  a  great  conflict  of  authority. 

,  The  rule  in  EngUnd. 

)  rule  which  was  at  first  adopted  in  Ei^and  allowed 
[funtiff  in  all  cases  to  recover  the  value  of  the  property 
I  time  of  the  conversion,  that  is,  after  it  was  severed  from 
U,  This  was  laid  down  in  a  case  in  the  English  Excheq- 
'  and  the  doctrine  of  this  case  was  recognized  iu  the 
I's  Bench."'  But  in  the  case  of  Wood  v.  Morewood 
:  a  similar  trespass  was  complained  of,  Parke,  B.,  at  Nisi 
told  the  jury  that  if  there  was  fraud  or  negligence  on 
irt  of  the  defendant,  they  might  ^ve  as  damages  under 
F  the  counts,  which  was  in  trover,  the  value  of  the  coals 
}  time  they  first  became  chattels,  on  the  principle  laid 
in  Martin  v.  Porter;  but  if  they  thought  that  the  defend- 
'as  not  guilty  of  fraud  or  negligence,  but  acted  fwrly 
onestly  in  the  full  beUef  that  he  had  a  right  to  do  what 
i,  they  might  give  the  fair  value  of  the  coals,  as  if  the 
ields  had  been  purchased  from  the  plaintiff;  which  latter 
ite  was  adopted  by  the  jury."'  This  conflict  of  opinion 
lued  for  some  time,*"  but  the  rule  laid  down  by  Baron 
i  in  Wood  t;.  Morewood  was  finally  adopted  in  Cban- 

ir  tJhe  rule  in  an  action  of  tres-  "*  Wood    v.   Morewood,    3    Q.    B. 

ore  dausum,  see  the  chapter  on  440,  n. 

I  to  Real  Property.  '"  See  Hilton  tr.  Woods,  L.  R.  4  Eq. 

Mtin  V.  Porter,  5  M.  &  W.  352.  432;  Llynvi  Co.  v.  Bitten,  L.  R.  U 

organ  v.  Powell,  3  Q.  B.  278.  Eq.  188. 
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eery/"  and  by  the  House  oS  Lords  m  the  case  of  LivingBtone  v. 
Rawyards  Cool  Co./"  a  Scotch  af^)eal. 

§  602.  Technical  rule  followed  in  some  jurisdictioiii. 

The  technical  rule,  allowing  recovery  of  the  whole  value  of 
the  property  after  ita  severance,  was  at  first  followed  in  this 
country.  So  in  New  York,""  where  certain  logs  had  been  cut 
on  the  plaintiff's  land,  drawn  to  the  defendant's  mill,  and  con- 
verted into  boards  (the  value  of  the  logs  being  $187.56;  of  the 
boards,  $309.46,  and  the  difference,  $121.90);  and  the  jucfee 
chained  that  the  measure  of  damages  would  be  the  value  of 
the  boards  without  reference  to  the  price  of  the  defendant's 
labor,  and  the  jury  gave  $309.46.  It  was  insisted,  on  a  motion 
for  a  new  trial,  that  in  trover,  where  the  conversion  was  the 
^st  of  the  action,  and  the  character  of  the  oi^^nal  taking  not 
inquired  into,  the  damages  should  be  confined  to  the  value  of 
the  thing  as  tak^,  or  the  value  of  the  defendant's  labor  de- 
ducted; and  that  even  if  the  rule  laid  down  at  the  trial  w&x 
sotmd  in  trespass,  it  could  not  apply  here,  because  the  plaintiff 
had  elected  to  bring  trover.  The  court  held  otherwise,  on  the 
autbjority  of  previous  eases.  But  SutherlAud,  J.,  dissented. 
He  admitted  tiiat  where  the  taking  was  wOfvl  and  tortious,  this 
rule  would  not  be  oppressive  or  unjust.  But  that  as  the  mode 
of  takii^  could  not,  in  tjover,  be  inquired  into,  no  such  general 
rule  could  be  laid  down.  He  put  the  case  of  jew^  lodged  with 
a  bankw  for  safe  custody,  and  pawned  by  him,  and  set  at 
great  expense  by  the  pawnee;  could  the  rightful  owner  in  trover 
against  the  pAwnee  obtain  the  jewds  as  set,  without  deduction 
for  ihe  labor  of  setting?    But  a  new  trial  was  d^ed. 

This  rule  has  been  followed  in  severtd  jurisdictions  in  this 
country.  So  it  is  held,  in  the  case  of  coat  wrongfully  mined, 
ibaA  the  measure  of  damages  is  the  value  of  the  coal  at  the  pit's 
mouth,  less  the  expense  of  brii^ng  it  there,  but  allowing 
nothing  for  the  expense  of  mining;  "^  and  in  the  case  of  timber 
wrongfully  cut,  that  the  measure  of  damages  is  the  value  of 

"■  JegOD  V.  Tivian,  L.  B.  6  Cb.  742.  Alabama:  Ivy  C.  A  C.  Co.  p.  Ala,- 

<■  5  App.  Cu.  25,  39.  bama  C.  A  C.  Co.,  135  Ala.  579,  33  So. 

»  Brown  v.  Sax,  7  Cow.  (N.  Y.)  95.      647. 
"'  Unitai   Slait*:   Cheenejr   ».    Ne- 
bndfs  &  C.  S.  Co.,  41  Fed.  740. 
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the  logs  just  after  they  are  felled."*  So  in  Indiana  it  was  held 
in  an  action  for  the  conversion  of  wheat,  of  which  the  defend- 
ant had  forcibly  taken  possesion,  as  it  stood  in  his  field,  that 
proof  of  the  value  of  the  defendant's  labor  in  harvestii^  and 
threshing  the  crop,  for  the  purpose  of  reducing  the  danu^;es, 
had  been  erroneously  admitted."*  In  Winchester  v.  Craig,"* 
an  action  for  the  conversion  of  timber,  by  cutting  it  by  mistake 
from  the  land  of  the  plaintiff,  it  was  said  that  tiie  jury  could 
fix  the  measure  of  damages  either  at  the  value  when  taken, 
together  with  profits  that  m^t  have  been  derived  in  the  or- 
dinary market,  or  the  market  value  at  the  place  where  it  was 
tortiously  sold  by  the  defendant,  less  his  expenses  in  the  trans- 
portation and  preparation  for  sale,  with  interest  from  the  date 
of  the  conversion.  In  some  jurUdictions  the  rule  is  held  to  be 
different  according  to  the  form  of  action ;  the  plaintiff  in  trover 
beii^  allowed  the  whole  value  of  the  property,  as  increased  by 
the  defendant's  labor,  while  in  trespass  he  is  confined  to  the 
damage  done  to  the  realty."*    While  under  this  rule  the  cost 


■'/KtnOT*.-  McLean  C.  C.  Co.  o.  Long, 
81  ni.  359;  McLean  C.  C.  Co.  v.  Len- 
noD,  SI  111.  £61,  33  Am.  Rep.  64. 

Maryland;  Franldia  C.  Co.  v.  Mc- 
Millan, 49  Md.  549,  33  Am.  Rep.  280; 
Blaen  Avon  C.  Co.  a.  McCulloh,  69 
Md.  403,  43  Am.  Rep,  560. 

The  amount  to  be  deducted  from 
the  value  at  the  pit's  moutli  ia  not 
what  the  defendant  spent  in  getting 
it  there,  but  what  it  would  have  coet 
the  pifuntiff.  In  n  Umted  Merthyr 
ColHeries  Co.,  L.  R.  15  Eq.  46. 

■"  Unittd  SUUe»:  Bly  v.  U.  S.,  4 
Dillon,  464. 

Alabama:  WUte  v.  Yawkey,  108 
Ala.  270,  19  So.  360,  64  Am.  St.  Rep. 
159,  32  L.  R.  A.  199. 

Florida:  Skinner  t.  Pinney,  19  Fla, 
42,  46  Am.  Rep.  1. 

Georgia:  Milltown  L.  Co.  v.  Carttf, 
3  Ga.  App.  344,  63  S.  K  270. 

Maine:  Moody  p.  WWtney,  38  Me. 
174,  61  Am.  Dec.  239. 

Miehigan:  Winchester  n.  Cnug,  33 
Mich.  205,  S  Am.  Rep.  189. 


New  Hampthire:  Beede  v.  lAmprey, 
64  N.  H.  510,  IS  Atl.  133,  10  Am.  St. 
Rep.  426. 

'•«  EUis  V.  Wire,  33  Ind.  127;  oee., 
Foley  V.  Southwestern  Land  Co.,  M 
Wis.  329,  68  N.  W.  994. 

•^33  Mioh.  205,  5  Am.  Rep.  189. 

>"  Alabama.-  White  ».  Yawkey,  108 
AU.  270,  19  So.  360,  54  Am.  St.  Rep. 
159,  32  L.  R.  A.  199. 

Colorado:  Omaha  Q.  9.  Jk  R.  Co.  v. 
Tabor,  13  Colo.  41,  21  Pao.  925, 16  Am. 
St.  Rep.  1S5. 

Florida:  Skinner  v.  Rnney,  19  Fla. 
42,  45  Am.  Rep.  1. 

New  Hamjuhirt:  Foote  v.  Merrill, 
54  N.  H.  490,  20  Am.  Rep.  151. 

But  in  other  jurisdictianfl  the  rule 
in  trespass  is  the  same  as  in  trovex: 

Qeorgia:  Smith  o.  Gonder,  22  Ga.  S53. 

lUirtoii:  Illinois  &  .St.  L.  R.  H,  p. 
Ogle,  82  111.  627,  25  Am,  Rep.  342. 

New  York:  Firmin  o.  Firmin,  9  Hun, 
571. 

Notih  Carolina:  Bennett  v.  Thomp- 
son, 13  Ired.  L.  146. 
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of  severance  accrues  to  the  owner,  the  SEime  is  not  true  of  ex- 
pense subsequently  incurred.  The  measure  of  damiiges  is  the 
value  of  the  chattel  at  the  moment  of  severance,  at  least  in 
case  of  an  innocent  trespass;  the  additional  value  ^ven  it  by 
change  of  fonn  "•  or  by  transportation  to  market  ■"  cannot  be 
recovered. 

§  SOS.  Defendant  generally  allowed  valae  of  his  labor. 

But  by  the  prevailing  view  the  defendant,  if  he  acted  in  good 
ffuth,  is  allowed  the  value  of  his  labor;  that  is,  the  measure  of 
dam^es  is  the  value  of  the  property  as  it  was  just  before  the 
defendant's  wrongdoii^  b^^n. 

The  leading  case  upon  the  subject  in  this  country  is  Forsyth 
V.  Wells,*"  which  was  decided  before  the  prwent  rule  was  es- 
tablished in  England.  That  case  was  an  action  of  trover  for 
mining  and  carrying  away  coal  from  the  plaintiff's  lands.  On 
the  tri&l,  the  Court  of  Common  Pleas,  having  decided  against 
the  ai^um^it  of  the  def^idant  that  trover  would  lie,  held 
further  that  the  measure  of  the  plaintiff's  damages  was  not 
simply  the  value  of  the  coal  in  the  ground,  but  its  value  after 
it  had  been  "dug,"  or  what  was  called  "knocked  down,"  the 
difference  having  been  about  as  one  to  eight.  On  error  the 
Supreme  Court  ^reed  that  the  action  was  properly  brought, 
once  the  defendant  below,  as  it  appeared,  had  not  claimed  a 
line  which  would  include  the  coal  taken  out,  but  had  gone  be- 
yond the  proper  limit  by  mistake.  But  the  court  sent  the  case 
back  for  a  new  trial,  on  the  ground  that  the  measure  of  dam- 
ages should  have  been  the  same  as  in  trespass  for  mesne  profits, 
and  that  if,  as  the  jury  appeared  to  have  found,  the  defendant 
below  had  been  guilty  of  no  intentional  wrong,  he  ought  to 
have  been  chained,  not  with  the  value  of  the  coal  after  he  had 
been  at  the  e]q}en8e  of  mining  It,  but  only  with  its  value  in 
place,  and  with  such  other  damage  to  the  land  "as  his  mining 
may  have  caused.  Such  would  manifestly  be  the  measure  in 
trespass  for  mesne  profits." 

*■  Brooks  V.  Rogeon,  101  Ala.  HI,  Ymd  Hampdare:  Beede  ».  Lftmprey, 

13  So.  386.  64  N.  H.  510,  Ifi  Atl.  133,  10  Am.  St. 

» Florida:    Wright   e.    Skiimer,    34  Rep.  426. 
lU.  453,  463,  16  So.  335.  >"  41  Pa.  291,  294. 
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This  case  is  generally  followed.  So  m.  trover  for  wnngfully 
mining  ore  ac  coal,  the  measure  of  daauges  is  the  value  (A  the 
ore  or  eoal  in  situ;  "*  ioe  cutting  treee,  the  value  <tf  the  b«es 
sbaoding,*"  oft^i  measured  by  the  difts^eoce  in  value  of  the 
land  b^ore  a»d  after  cutting."'  But  this  applies  only  when 
the  defendant's  trespass  was  in  good  faith.  Where  he  ka»w- 
ingly  converted  property  severed  from  the  plaintiff's  land, 
there  can  be  bo  allowance  for  the  expense  of  sevehsg  it.'^^ 
Where  a  railroad  con^taay  rightfully  njade  a  cut  through  the 
I^aintiff's  laud,  thereby  excavating  coal,  and  wrongfully  sf^d 
tbecoal,  the  measure  of  damages  was  the  value  of  the  coal  at  the 
time  of  the  sale."*  This  differs  from  the  cases  just  considered. 
Technically,  ^wre  wm  n«  wrongdoing  till  the  sale,  conse- 
quently compensatioQ  must  be  estimated  at  that  time.  As  a 
matter  of  justice,  the  labor  should  not  be  deducted  from  the 
recovery  because  it  was  performed  by  the  defendant  for  his 
own  benefit,  in  making  the  cut. 

97  Minn.  197,  33  N.  W.  Ml;  King  v. 
MerriKwn,  3ft  Mina.  47,  32  N.  V.  670. 

Minisaippi:  Heard  v.  JameH,  49 
Misa.  236  {aer^iU). 

Nesada:  Ward  p.  Carson  R.  W.  Co., 
13  Nev.  44. 

JV«ui  Hattiptliire:  Foote  v.  Mcinjl,  54 
M.  H.  490,  20  Am.  Rep.  ISl. 

New  York:  WHtbedt  v.  New  Yoric 
C.  R.  R.,  36  Bub.  644;  Chdc  ».  Hold- 
lidge,  13  App.  Div.  613,  43  N.  Y. 
Supp.  115. 

Tertnasee:  Rose  v.  Scott,  15  ^«a,  479. 

Varmonl:  Tildes  v.  JiAaeon,  53  Vt. 
S3S,  96  Am.  Rap.  7W. 

'"  OhipmoD  u.  Hibbcrd,  6  Cal.  1G2. 

»'  UToted  StaUt:  Wooden  Ware  Co. 
B.  U.  8.,  106  U.  S.  432,  27  L.  ed,  230, 
1  S«^).  Ct.  SOB;  Cheau^  v.  NebraeiuL 
ft  C.  S.  Co.,  41  Fed.  740;  United  Sutea 
V.  TeUer,  106  Fed.  447,  45  C.  C.  A.  416. 

Penntyhama:  Foster  v.  Weaver,  118 
Pn.  42,  12  Atl.  313, 4  Am.  St.  Rep.  573. 

'"Lyon  V.  Gonnley,  53  Pa.  261; 
ace..  Genet  v.  Delaware  &  S.  C.  Co.,  14 
App.  Div.  177,  43  N.  Y.  Supp.  688. 
Cf.  Ldu^  V.  C.  Co.  K.  Wi&eebun  ft 
E.  R.  R.,  187  Pa.  IIS,  41  Atl.  37. 


>"  Cal^arnM.'  QoUer  v.  Fett,  SO  Cal. 
481. 

Iowa:  Ouunbwlain  f.  Collinaon,  4£ 
Ia.  429. 

Maseadivtttta:  Stockbridge  Iron  Co. 
v.  Cone  Iron  Wwks,  102  Maas.  80.  . 

Uimitei-ppi:  lUiaois  Cant.  R.  S.  v. 
LeBUnc,  74  Miaa.  626,  21  So.  748. 

Montana:  Maloaey  v.  King,  30  Mimt. 
158,  76  Pftc.  4. 

Nevada:  Waten  v.  Stevenson,  13 
Nev.  1S7. 

Penmylvania:  Irwin  o.  Nolde,  176 
Pa.  S04,  36  Atl.  217. 

TvmmM:  Coal  Creek  M.  ft  M.  Co. 
V.  Moees,  IS  Lea,  300,  54  Am.  Rep. 
415. 

So  of  oil;  Dyke  v.  National  Tranat 
Co.,  22  App.  Kv.  360,  49  N.  Y.  Suw>. 
ISO. 

Cf.  Colorado  C.  C.  M.  Co.  v.  Turok, 
70  Fed.  294,  17  C.  C.  A.  128. 

"°  Michigan:  Thompson  n.  Moiles, 
46  Mich.  42,  8  N.  W.  577;  Gates  o. 
Rifle  Boom  Co.,  70  Mjeh.  309,  38  N. 
W.  246;  Ayrea  v.  HiaAtard,  71  Mich. 
694,  40  N.  W.  10. 

Miimaota:  Whitney  v.  Huntington, 
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S  (04.  Dnoages  recoverable  {ron  purchaser. 

Where  a  wtuittAi  ti<espas8er  Bevers  {H'operty  fnxn  the  soil  and 
sells  it  to  the  defendant,  the  measure  of  damages  is  the  whole 
value  of  the  property  at  the  time  of  the  sale."*  In  several 
jurisdictions  it  has  been  held  or  intimated  that  no  more  can 
be  recovered  from  the  purchaser  than  from  the  original  tres- 
passer, and  if  the  original  trespass  was  bona  Jide  the  plaintiff 
may  recover  from  the  purchaser  only  the  value  in  situ  or  im- 
me£ately  after  severance,  according  to  the  rule  prevailing  in 
the  particular  jurisdiction."*  But  in  other  jurisdictions  it  is 
hdd  that  the  rule  should  be  applied  in  all  cases,  irrespective 
of  the  good  faith  of  the  defendant  himself;  ^**  on  the  ground 
that  the  defendant  committed  a  tort  at  the  time  of  purchase, 
and  should  pay  compensation  for  that  tort,  not  for  the  earlier 
tort  of  the  trespasser,  and  that  if  the  other  rule  were  adopted 
it  would  in  some  way  enure  to  the  benefit  of  the  undeserving 
trespasser.    Of  course  if  the  purchaser  had  knowledge  of  the 

"•  Arkoneat:  Central  Coal  &  C.  Cr 
!.  John  Henry  Shoe  Co.,  fi9  Ark.  302, 
»  B.  W.  «  (<M7nUe). 

Cola-ado:  Omaba  <!k  Q.  S.  &  R.  R. 

Co.  V.  Tabor,  13  Colo.  41,  56,  21  Pac. 

i,  16  Am.  St.  It«p.  185,  5  L.  R.  A. 


w  Afknuat:  Central  Coal  &  C.  Co. 
f.  Jofm  Heniy  Shoe  Co.,  69  Aik.  302, 
03  S.  ^.  U. 

Jir«M0.-  Powers  e.  TWey,  87  Me.  34, 
33  AtL  714,  47  Am.  St.  Rep.  304. 

MimuMta:  Hoxne  v.  Empire  LunSber 
Co.,  41  Mian.  5tt,  48  N.  W.  479. 

friMMMM.*  Oodlrin  p.  taaaaet,  IX  ' 
Tern.  101,  119  S.  W.  1133. 

When  X.,  under  a  contract  to  pur- 
jIimb  Io^  from  the  plalntU,  took  the 
hif  mi  bM  tbean  to  dcf  e&daAts, 
witk  ao  agreeawRt  that  the  title  abould 
pan  at  the  time  of  Bale,  but  that  X. 
dtonld  manufacture  them  ifito  hunber, 
lad  adrsncM  were  made  by  the  de> 
Uitlawtu  in  good  faitii  at  the  time  the 
tags  were  skidded,  it  was  held  that. 


i  <A  damag«fl  shotrid  be 
fixed  at  tte  time  when  they  DHide  the 
Gnt  wiftaieea,  tlurt  is,  at  Uie  time  the 
lop  were  ikidded,  and  ritould  not  in- 
dude  the^fubeequent  increase  in  v^uc 
by  the  lose  being  cut  into  lumber. 
Flaber  p.  Brown, '70  Fed.  570,  17  C.  C. 
.4.225. 


236. 

Minneiola:  Hastay  v.  Bonnem,  34 
Mian.  120,  86  N.  W.  896  (mmUe}. 

Ohio:  Railway  Co.  v.  Hutchins,  32 
Oh.  St.  571,  30  Am.  Rep.  629. 

Ontario:  Smith  v.  Baeohkr,  18  Ont. 
298  (semUe). 

'"  United  SlaUs:  Wooden  Ware  Co. 
V.  United  Stat«j,  106  U.  S.  432,  27  L. 
ed.  230,  1  Sup.  Ct.  398;  Unit«d  8t«tea 
*.  fiklMT,  11  Sawy.  406. 

Georffia:  Paricer  v.  Wajrcroes  &  F. 
R.R.,810».887,8S.E.OT1. 

Maine:  Wing  v.  Mimken,  01  Me. 
3S7,  40  Atl.  138,  64  Am.  St.  Rep.  238. 

AfftAipon;  Tattle  o.  White,  46  Mich. 
485,  9  N.  W.  528,  41  Am.  Rep.  176; 
S&hmanh  c.  Chicago  &  Q.  T.  Ry.,  122 
Mich.  103,  80  N.W.  981. 

WiwxmHn:  Tuttle  s.  Witotm,  St 
TTiB.  643,  9  N.  W.  822. 
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trespasB  he  would  in  any  jurisdiction  be  held  responsible  for 
the  entire  value  of  the  diattel  at  the  time  he  bought  it."' 

§  606.  Confusion. 

*  The  action  of  trover,  as  well  as  that  of  trespass,  often 
presents  interesting  questions  connected  with  what  is  tech- 
nically termed  confusion.^'*  "If,"  says  Blackstone,"*  "one 
wilfully  intermixes  his  money,  com,  or  hay,  with  that  of  an- 
other man,  without  his  approbation  or  knowledge,  or  casts 
gold  in  like  manner  into  another's  melting-pot  or  crucible,  our 
law  to  guard  agunst  fraud  gives  the  entire  property,  without 
any  account,  to  him  whose  original  dominion  is  invaded,  and 
endeavored  to  be  rendered  uncCTtain  without  his  own  con- 
sent." '"  ** 

In  Maine  this  doctrine  of  confusion  of  goods  has  been  ap- 
pUed  to  a  case  where  the  defendant  had  taken  the  plaintiff's 
logs,  and  manufactured  them  into  boards,  and  intermixed  these 
boards  with  a  pile  of  his  own,  so  that  they  could  not  be  dis- 
tinguished, witii  \hR  fravdvienl  intent  of  depriving  the  plaintiff 
o(  his  property.  And  it  was  held  that  the  owner  of  the  logs 
might  maintain  replevin  for  the  whole  pile.""  If,  however, 
the  mixture  be  accidental  or  not  wrongfully  made,  each  party 
will  be  entitled  to  his  own  property  or  to  its  value,  provided 
the  separation  can  be  made,  or  the  values  be  apportionable. 
If  by  the  intermixture  the  property  be  destroyed,  the  loss  falls 
on  him  whose  fault  occasioned  the  destruction."'* 

*  The  civil  law  does  not  in  any  case  appear  to  recognize  the 
severe  rule  of  our  system;  Quod  si  fntmentum  TUiifrumento  ttto 
mistum  fuerit,  siquidem  voturUate  vestrd,  commune  est,  quia 
singula  corpora,  id  est,  siiigvla  grana,  gucB  cuJTtsgue  propria 
fuerint,  consensu  vesiro  communicata  sunt.  Quod  si  casu  id 
mistum  fuerit,  vel  Titius  id  miscuerU  sine  tud  voluntate,  non 

'"  Smith  V.  Baechler,  18  Oct.  293.  the  analogous  woid  is  used  im  ths 

"*  Confu^oa,  Lat.    ConfuMo.    Con-  French  law. — Crviem,  in  voe. 

fundi  didiur,  quod  aliix  ita  cxrmmiaee-  ■"  2  Comm.,  ah.  26,  p.  405. 

tur  vi  deduct  el  se  parari  turn  potaii,  aut  "•  Arum.,  Popham,  38,  pi.  2;  Warda 

cerU  difficUia  sU  ejus  separatio.    Vicat.  p.  Aeyre,  2  Bulat.  323.    See  St«ph«i- 

Vacab.  Cirtusgne  Fvn»  in  voc.     The  son  v.  Little,  10  Mich.  433. 

term  ie  applied  aleo  to  the  merger  of  "■  Wingate  v.  Smith,  20  Me.  287. 

different  inteieats,  and  in  this  sense  "'Ryder   v.    Hati»way,    21    Pick. 
(Mass.)  298. 
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videtur  commune  esse,  quia  singula  corpora  in  slid  aubstanUd 
durani.  Sed  nee  magis,  isUs  casOms,  commune  sit  frUTtienium 
quam  grex  inteUigitur  esse  communis,  si  pecora  Titii  tuzs  pecori- 
frus  mwto  /ueriTi/."*  Nor  should  the  an^ogous  caae  in  regard 
to  real  property  be  overlooked.  In  trespass  for  mesne  profits, 
Uie  hona  Juie  occupant  of  lands  without  notice,  who  has  im- 
proved them,  is  allowed  to  set  oR  or  recoup  the  value  of  his 
improvementB.**  Why  should  not  the  same  equity  be  ex- 
tended to  this  case? 

It  is  clearly  ne^ssary  to  protect  the  innocent  party;  and  so 
far  as  that  requires  the  title  to  the  entire  mass  to  be  put  in  him 
it  must  be  done.  When  the  goods  cannot  be  identified,  even 
if  the  mixture  was  an  iimocent  one,  the  owner  is  entitled  to 
the  entire  mixture,  but  only  imtil  he  recovers  the  value  of  his 
own  property.^*  Where,  however,  the  elements  of  the  mixture 
are  distinguishable,  the  own^  is  entitled  to  his  own  property 
only,  and  has  no  claim  upon  the  entire  mass.*"^ 

\  606.  CoDseqaential  and  special  damages. 

It  was  suggested  "•  by  Parke,  B,,  at  Nisi  Piius,  that  the 
plaintiff  could  recover  special  dam^es  if  laid  in  the  dedarar 
tion;  as  in  trover  for  the  conversion  of  a  horse,  that  the  plaintiff 
could  recover  for  money  piud  for  the  hire  of  other  horses.  And 
it  has  been  so  since  decided  by  the  Queen's  Bench,  in  trover 
brought  by  a  carpenter  for  his  tools;  the  declaration  contain- 
ing an  allegation,  tiiat  by  reason  of  the  conversion  the  pliuntiff 
was  prevented  from  working  at  his  trade. '"^  In  this  country, 
it  has  been  doubted;  the  doubt  arising  from  the  technical  form 
d  the  action,  as  well  as  from  the  question  as  to  remoteness.^ 
It  is  hardly  necessary  to  say  that,  wherever  special  damages 

~  lost.  lib.  ii,  tit.  i,  1 2S.   A  difiereat         Maryland:  Qittin^  v.  TTinter,  lOt 

rale  necMHttrily  prevailed  where  sepsr  Md.  IM,  60  Atl.  630. 
nlkm  was  impoeeible.    Sed  et  id  g^uod         North  CaroUna:  lAiiee  n.  Butler,  135 

til  tAarta  mea  tcnbitw  out  in  tabula  K.  C.  419,  47  S.  E.  488. 
fmxitur,  ttatim  meum  fit;  Uctl  da  pic-  ■**  MoKnight  t.  United  States,  65 

tMnqmdamamlra»maennlpTOftir  pn-  C.  C.  A.  37,  130  Fed.  659. 
Hwi  pieturm;  atd  n«cuM  «*(  et  rai  oedt         ■'  Davis  t>.  Oswell,  7  C.  A  P.  804. 
fuod  ftn«  iUa  ease  non  potett.    Dig.  Ub.  ■"  Bodlejr  ».  Reynolds,  8  Q.  B.  779. 

^  De  Rei  Vindi,  p.  23,  {  3.  ">  CimnaJiera:  Huid  e.  HubbeU,  26 

■"/otMi;    Alger   v.   Parley,    19    la.  Conn.  38B;  Seymour  k.  Ives,  48  Conn. 

518.  100. 
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are  allowed,  the  special  dami^  deaumded  must  be  distinctly 
alleged  in  Uie  dedaration."" 

The  case  of  Bodley  v.  Reyih^dB  was  followed  in  Rolley  v. 
MoMinn."o  This  was  an  actidn  (or  the  conTersion  of  a  black- 
sniitti's  tools;  Uie  bladcsmith  being  unable  to  procure  other 
tools,  owing  to  his  remote  Edtuation,  was  thrown  out  of  em- 
ployta^t.  It  was  held  that  the  jury  mi^t  consider  this  in 
addition  to  the  value  of  the  tools.  9o  m  Shotwdl  v.  Wen- 
dover,^'*  the  court  said  the  plaintiff  has  a  right  to  claim  dam- 
ages for  the  use  of  the  articles  (toots,  etc.),  ftod  for  thor  deteri- 
oration while  in  the  poaaesmon  of  ths  defendant.  In  Stollen- 
werck  v.  Thacher  "*  it  appeared  tJiat  the  plaintiffs  had  sent 
certain  goods  to  G.  for  sale.  G.  was  to  receive  a  certain  com- 
mission on  the  sales.  G.  sold  them  to  the  defendant  without 
requiring  ca^  payment,  as  he  had  been  radered  to  do.  In 
trover  against  the  vendee,  it  was  held  tb*t  the  damages  ^ould 
not  include  a  commiasion  to  G.  for  the  sale,  because  the  plain- 
tiff was  not  obliged  to  allow  G.  a  commission  for  doing  an  act 
which  was  not  shown  to  have  been  for  the  interest  or  according 
to  the  intent  of  the  plaintiffs.  In  Leffingwetl  v.  Gikibnsb,*^'  an 
action  for  the  conversion  of  a  file  of  the  newspaper  of  which 
the  plaintiff  was  editor,  evidence  of  the  inconvenience  an  editor 
would  st^er  from  the  destruction  of  a  file  of  hia  newspaper 
was  excluded.  In  France  v.  Gaudet  *'*  it  appeared  that  t^e 
plaint^  had  boiight  champagne  at  fourteen  sfailUi^  per 
dozen,  and  resold  it  at  twenty  four-ehillings  to  the  captain  of 
a  ^p  about  to  leave  Er^land.  The  defendant,  at  whose 
whaff  the  wine  was  lying,  refused  to  d^ver  it,  and  the  plaintiff 

Miuovri:  Sanndera  t.   Brtwiim,  63  lioTsr,  ou^  at  loa*t  1«  have  fwUed 

Mo.  50.  the  mibjoct  of  a  apecml  allegation." 

Nea  York:  Biuaee  ».  Maybee,  21  '»2  Puga.  (N.  B.)  370. 

Wend.  144.  >"  1  iohui.  (N.  Y.)  66. 

PermtybaTtia:     Fannen'     Bank     ■>.  "■  116  Mms.  224. 

McKee,  2  Pa.  318.  <"40  la.  410. 

*"  Moon  R.  Rj^ael,  2  BiBg.  N.  C.  »«L.  R.«Q.  B.  KM,  204.   (?.  Avoy 

310;  Tindall,  C.  J.,  said:  "The  iojuiV  v.  Catiin,  12  Waah.  322,  41  Pao.  £5, 

<rf  whidt  the  pUintiffa  cmnpUin  not  where  a  coatraot  of  tal«  had  been 

being  a  damage  Qeceaaarily  oonaequent  made  «1uch  was  put  an  Ad  to  by  a 

on   the   wrongfid   oonvraaion   of   the  wrongful  attocbnent.     Hie  ocHitraot 

goods,  if  it  oould  in  any  shape  fall  price  waa  taken  as  the  value  of  the 

within  the  remedy  of  an  action  of  goods. 
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could  not  fulfil  the  contract,  there  being  no  other  champagne 
in  the  market  of  the  same  quality.  It  was  held  that  the  plain- 
tiff was  entitled  to  recover  the  price  at  which  he  had  sold  the 
champagne.  Mellor,  J.,  in  dehvering  the  opinion  of  the  court, 
and  in  reference  to  the  argument  of  the  defendant's  counsel, 
that  "in  analogy  to  the  cases  of  special  damages  arising  out  of 
the  breach  of  contract,  notice  of  the  special  circimistancee 
ought  to  have  been  given  to  the  defendants,  in  order  to  entitle 
the  plaintiff  to  recover  anything  beyond  the  ordinary  value  of 
the  goods  converted,"  used  the  following  language: 

"We  are  not  prepared  to  say  that  there  is  any  analogy  be- 
tween the  case  of  contract  alluded  to,  in  which  two  parties 
making  a  contract  for  the  sale  and  deUvery  of  a  speci5c  chattel, 
the  vendee  gives  notice  to  the  vendor  of  the  precise  object  of  the 
purchase,  and  a  case  like  the  present.  In  the  case  of  contract, 
special  damages  reasonably  resulting  from  the  breach  of  it  may 
be  considered  within  the  contemplation  of  the  parties.  In 
case  of  trova,  it  is  not  in  general  special  damage  which  can  be 
lecovered,  but  a  special  value  attached  by  special  circumstances 
to  the  article  converted;  the  conversion  consists  in  withholding 
from  another  property  to  the  possession  of  which  he  is  tmme- 
dialely  entitled,  and  the  circumstances  which  affix  the  value  are 
then  determined;  no  notice  to  the  wrongdoer  could  then  affect 
Ihe  ixdue,  although  it  might  affect  his  conduct;  but  upon  what 
;viiiciple  is  a  notice  necessary  to  a  man  who  ex  hypotheai  is  a 
wrongdoer?  In  such  a  case  as  the  present,  the  actual  vfdue  is 
fixed  by  circumstances  at  the  time  of  the  demand,  and  no  notice 
of  the  special  circumstances  could  then  affect  the  actual  value 
of  the  goods  withheld  from  their  rightful  owner,  who  thereby 
sustuns  'an  actual  present  loss,'  which  appears  to  us  to  be  a 
convertible  term  with  'actual  v^ue.'  " 

§506a.  Proxunate  and  remote  damages. 

The  line  of  distinction  which  runs  through  the  cases,  separat- 
ing those  in  which  consequential  damages  are  refused  from 
those  in  which  consequential  damages,  if  specially  alleged,  are 
^owed,  is  the  same  which  runs  through  the  whole  field  of  con- 
sequential, as  distii^uished  from  direct,  damages  in  tort;  that 
is,  the  cases  are  governed  by  the  general  principle  that  proxi- 
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mate  damages  may  be  recovered,  while  remote  dam^es  may 
not. 

Thus  in  Cernahan  v.  Chrisler  *"  it  is  said: 

"It  is  true  that  in  actions  for  conversion  of  property  the 
measure  of  damages  is  generally  the  value  of  the  property  at  the 
time  aud  place  of  the  conversion,  with  interest;  but  when  the 
circumstances  show  special  damage  over  and  above  the  value 
of  the  property,  the  ahnost  universal  current  of  authority  is 
that  such  damage  may  be  recovered  in  such  action."  And  it  is 
added  that  in  case  the  property  is  returned,  in  the  absence  of 
evidence  showing  special  damage,  the  recovery  must  be  limited 
to  nominal  damages.  So,  in  an  action  for  taking  and  convert- 
ing, the  proof  must  show  the  value  of  the  property  taken,  or 
that  the  plaintiff  sustained  some  special  damage,  in  order  to 
entitle  him  to  recover  more  than  nominal  damages.^"  In 
Massachusetts,  in  an  action  for  conversion  of  pltunbing  fixtures 
wrongfully  taken  from  a  house  which  was  being  built  to  be  let 
to  tenants,  it  was  held  that  the  plaintiff  might  recover  the 
rental  value  of  the  house  during  the  delay  in  completion  caused 
by  the  removal  of  the  fixtures.'"  In  an  action  for  converting  a 
sMp,  plaintiff  can  recover  special  damages  beyond  the  value  of 
the  property.*"  And  in  an  action  for  seizing  a  mortgaged 
horse,  it  was  held  in  North  Carolina  that  plaintiff  was  not  en- 
titled to  dam^es  for  the  suffering  he  endured  from  cold  on  the 
trip  home;  as  the  court  very  justly  observes,  such  special  or 
consequential  damages  as  these  would  not  be  recoverable  in 
any  sort  of  action.*" 

To  begin  with  cases  excluding  consequential  damages,  it  has 
been  held  that  in  trover  by  the  vendee,  the  profits  which  might 
have  been  made  by  the  use  of  the  chattel,  or  loss  from  incapac- 
ity to  employ  men  and  horses  by  reason  of  its  detention,  are 
speculative.*"  Where  a  vessel  was  converted  by  the  defend- 
ants before  she  was  finished,  and  they  having  afterwards  fin- 
ished her,  the  plaintiffs  were  not  allowed  to  recover  as  a  special 

'"  107  WiB.  645,  83  N.  W.  778.  "»  Spwiiah  &  P.  a,  S.  8.  Co.  c.  Bell, 

'■•  Lw  e.  Bayles,  4  Cold.  (Tenn.)      34  Eng.  L.  &  Eq.  178. 

246.  "*  Hinson  d.  Smith,  118  N.  C.  603, 

»"  Munroe  v.  Armstrong,  179  Mass.      24  8.  E.  S41. 

165,  60  N.  E.  476.  "•  FarmerB'  Bank  p.  MeKee,  2  Pa, 

(2  Barr)  31S. 
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damage  the  value  of  frd^t  irtiich  they  mi^t  have  earned  with 
her.**'  In  an  action  for  the  wrongful  sale  of  tools  wliich  were 
exranpt,  plaintiff  tried  to  recover  on  the  ground  of  his  having  a 
ccmtract  to  build  certain  bridge  pillars,  of  which  the  attaching 
officer  had  no  notice.  It  was  held  that  he  could  not  recover.  *" 
In  an  action  for  con'reredon,  [daintiff  clumed  expenses  incurred 
by  him  in  recovering  the  property.  The  property  was  not  in 
fact  recovered.  It  was  held  that  his  damages  could  not  exceed 
tiie  actual  value  of  the  property,  with  interest.***  In  an  action 
by  the  maker  for  conversion  of  a  note,  the  pla.im-.iff  cannot  re- 
cover costs  of  unsuccessful  defence  to  note  in  the  hands  of 
holder.***  In  Calif cffnia,  and  peili^pe  in  some  other  States,  the 
Code  provides  that  l^e  detriment  caused  by  the  wrongful 
conversion  of  personal  property  is  presumed  to  be,  among  o^er 
things,  a  fair  compensation  for  the  time  and  money  properiy 
expended  in  the  pursuit  of  the  property.**'  This  provimon  is 
held  not  to  authorise  the  recovery  of  attorneys'  fees.***  On 
the  other  hand,  under  a  statute  providing  that  damages  for 
wrongful  conversion  shall  include  a  fair  compensation  for  the 
time  and  money  properly  expended  "in  pursuit  of  the  prop- 
erty," attorney's  fees  paid  out  in  recov^ing  money  lost  through 
the  fraud  of  another  agent  (the  principal  being  liable),  are 
recoverable  as  an  element  of  compensatory  damages  against  the 
principal.**'  In  Vermont,  in  an  action  of  trover,  the  phuntaff 
may  recover  the  actual  damage  caused  him  by  the  defendant's 
wrongful  conduct  in  respect  to  the  property,  but  the  expenses 
of  tbe  suit,  beyond  taxable  costs,  cannot  be  included  in  this. 
Dam^e  outside  the  ordinary  measure  can  be  recovered  only 
by  special  action  on  the  case  rar  by  special  averments  in  the 
declaration.*" 

In  the  following  cases,  on  the  other  hand,  the  right  to  re- 
cover is  recognized  under  the  general  principle  stated  above: 

»■  Reid  ■>.  Faiibuika,  13  C.  B.  692,  *"  luaaga,  t.  Wlaba,  86  Cal.  191,  24 

24  Eng.  L.  &  Eq.  220.  Pac.  066. 

»  McKnight  t>.  CannichBel,  7  Tex.  "<  NichoIlB  v.  tiapta,  1  Cal.  App. 

C5t.  App.  270,  27  S.  W.  150.  349,  82  Pac  266. 

•*•  United  Sutai  f.  Pine  lUver  L.  A.  CotOra,  Bank  nt  Pak)  Alto  v.  Ph.  P. 

1.  Co.,  S9  Fed.  907,  32  C.  C.  A.  406.  T.  C.  Co.,  103  Fed.  841. 

»•  Dean  v.  Nichols  ft  Shepard,  95  i"  Bank  <rf  Palo  Alto  v.  Pacifio  P. 

Itt.  89,  97,  63  N.  W.  582.  T.  C.  Co,,  103  Fed.  841. 


»  Park  ■>.  McDaniels,  37  Vt.  S94. 
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In  an  action  of  trover  for  a  alave,  brought  by  the  adminis- 
trator of  an  estate,  dam^ee  have  been  given  to  the  amount  of 
the  value  of  the  slave  and  h^  descendants,  together  with  dam- 
f^es  for  their  detention  for  the  time  of  demand  and  refusal.**' 
In  ^^^consin,  plidntiff  is  allowed  the  reasonable  expenses  of 
seeking  to  recover  the  property. '**  In  an  action  for  the  con- 
version of  gr^n,  time  and  money  expended  in  pursuit  thereof 
was  allowed  under  the  California  Code.'"  In  a  case  in  Mis- 
souri, the  innocent  agent  of  a  thief  sold  plaintiff's  cattle. 
Pluntiff  recovered  them  in  replevin  from  the  vendee.  In  an 
acticm  of  trover  plaintiff  was  allowed  the  expenses  of  getting 
the  cattle  back  by  means  of  the  action  of  replevin.*'*  In  Texas, 
in  an  action  for  the  conversion  of  a  wagon,  the  value  of  the 
wagon,  and  also  the  value  of  its  \ise  up  to  the  time  of  trial,  was 
allowed.**'  In  New  Jersey,  in  an  action  for  the  conversion  of  a 
railroad  ticket  taken  up  by  the  conductor  after  public  altercar 
tion  with  passenger,  it  was  held  that  the  plaintiff  could  recover 
dajnages  for  the  indignity  and  ignominy.'"  Where  damages 
of  this  sort  are  claimed,  they  must  be  properly  allied.*"* 

§  606b.  Avoidable  cottsequettces. 

In  the  action  for  conversion  as  dsewhere,  the  rule  of  avoid- 
able consequences  will  be  applied  in  proper  cases.  Thus,  when 
animals  are  not  killed  nor  so  injured  as  to  be  worthless  for  food, 
the  owner  will  be  expected  to  dispose  of  them  to  the  best  ad- 
vantage. He  cannot  abandon  them  wantonly  and  then  claim 
their  full  value.*** 

**  flshwiok  t>.  Sewell,  4  Ear.  &  J.  >**  LaugUin  e.  Bamee,  78  Mo.  App. 

(Md.)  393.  258. 

•>»  Parrodd  v.  Goldbeig,  80  Wis.  339,  "•  Moore  a.  King,  4  Tex.  Civ.  App. 

50  N.  W.  191.     See  reioarlu  of  the  397,  23  S.  W.  484. 
court  at  page  343  on  the  dedeion  in  *"  Harris  ii.  Delaware,  L.  &  W.  R. 

CoUins  V.  Lowiy,  78  Wia.  329,  47  N.  R.,  77  N.  J.  L.  278,  72  Atl.  50. 
W.  612.  »"  Fish   V.    Nethercutt,    14    Wash. 

»>  Lothrop  p.  Golden  (Cal.),  57  Pac.  582,  45  Pac.  44,  53  Am.  St.  Rep.  892. 
304.  »•  niinois  C.  R.  R.  k.  Fimu^an,  21 

m.  046. 
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f^EB  BTTLB  OF  HIGHER  INTBBMBDIATE  VALDS 

i  507.    Higher  iiiteimediat«  value.  |  5I6o.  Texas,  Australia. 

SOB.    English  eases.  fiL7.    Cslifoniia. 

508a.  No  invariable  rule  in  England.  617a.  Other   juriadietiont  having  a 

509.  New  Yoric  eaata.  statutory  mle. 

510.  Baker  tr.  Drake.  618.    New  Hampshire. 

511.  Wright  t>.  Bank  of  the  Metrop-  519.    Other   jurisdictions    following 

oils.  the  general  rule, 

512.  Result  of  the  New  York  cases.  £20.    lime  of  breach  or  tart. 
512a.  Notice   and   reasonable    time  £21.    Importance  and  limitations  of 

undtf  the  New  York  rule.  the  New  York  rule. 

613.    Cases  in  the  Supreme  Court  of  622.    The  New  York  rule  and  avoid- 

the  United  States.  able  consequences. 

514.  Penosylvania.  628.    Nature  of  the  contract  to  carry 

515.  Alabaina,  South  Carolina,  Wy-  stock. 

oming.  624.    Contract  to  hold  for  a  rise  in 

516.  Florida,  AAansaa,  Misnsmppi.  the    market — Principal    and 
516a.  Indiana.  Agent. 

516b.  Iowa.  626.    General  ooncluaions. 


§  607.  Higherlntennediate  value. 

It  has  been  held  by  many  courts  of  high  authority  that  in  ac- 
tions for  the  conveimon,  not  only  of  stock,  but  of  any  personal 
property  of  fluctuatii^  value,  the  measure  of  the  damages  is 
the  highest  market  price  which  the  property  may  have  had 
from  the  date  of  the  conversion  to  the  end  of  the  trial,  provided 
the  action  be  brought  and  pressed  with  .due  dihgence.  The 
same  rule  is  also  applied  by  these  courts 'in  other  actions, 
munely,  in  actions  of  detinue  and  replevin,  in  actions  for  re- 
fusal to  transfer  or  to  deUver  stock  in  corporations,  and  in  ac- 
tions for  refusal  by  the  vendor  to  deliver  goods,  the  price  of 
which  has  been  paid  in  advance.  It  is  impossible  to  consider 
the  appUcation  of  this  rule  in  actions  for  cbnverEdon  apart  from 
its  application  in  other  forms  of  action,  l^e  rule  will  therefore 
here  be  discussed  generally. 

It  is  to  be  understood  that  even  in  jurisdictions  in  which  the 

991 


:.y  Google 


992  HIGHER  INTEEMEDUTE  VALUE  §  SOS 

rule  of  higher  intermediate  value  is  recognized,  it  is  subordinate 
to  the  general  principle  of  compensation.  Thus,  in  the  case  of 
a  detention  of  personal  property  through  a  levy  of  attachment, 
where  the  plaintiff  demands  the  highest  price  obtainable  dur- 
ing the  period  of  detention,  the  defendant  may  show  that 
within  thirty  days  after  its  return,  and  while  plaintiff  still  held 
it,  and  before  the  action  was  brought,  the  property  had  as  hi^ 
a  market  value,  and  its  sale  had  been  as  possible  as  during  the 
detention.' 

§  SOS.  Ens^ish  cases. 

The  early  English  cases  can  hardly  be  said  to  have  established 
any  definite  rule.  The  leading  case '  was  on  a  writ  of  inquiry 
to  assess  damages  on  a  bond  fpven  by  the  defendant,  condi- 
tioned to  replace,  on  Qk  1st  of  August,  1799,  a  quantity  of  stock 
lent  him  by  the  testator.  The  only  question  was  whether  the 
dam^^  should  be  calculated  at  the  price  of  the  stock  on  the 
1st  of  August,  or  at  the  price  on  the  day  of  trial;  and  the  latter 
sum  was  held  the  true  rule  of  damages.  Grose,  J.,  said:  "The 
true  measure  of  dam^es  in  all  these  cases  is  that  which  will 
completely  indemnify  the  plaintiff  for  the  breach  of  the  en- 
gagement." It  was  objected  to  this  rule  by  counsel  that  it  gave 
the  plaintiff  the  power  either  by  hastenii^  or  delaying  his  suit 
to  take  advantage  of  the  rise  in  the  market,  without  any  risk 
in  case  of  a  fall.  And  Lawrence,  J.,  said:  "Suppose  a  bill  were 
filed  in  equity,  for  a  specific  performance  of  an  agreement  to 
replace  stock  on  a  given  day,  which  had  not  been  done  at  the 
time,  would  not  a  comt  of  equity  compel  the  party  to  replace 
it  at  the  then  price  of  the  stock,  if  the  market  had  risen  in  the 
meantime?" 

But  in  a  later  case  in  the  Coiirt  of  Exchequer,'  the  defendants, 
in  IS33,  agreed  to  sell  and  deliver,  on  board  tiie  plaintiff's  ves- 
sd,  a  certfun  qiiantity  of  Odessa  linseed,  at  that  place,  at  30«. 
per  quarter.  The  pl^ntiff's  vessel  arrived  at  Odessa,  and  they 
pfud  the  defendants  £1,575  in  October,  1833,  being  a  moiety  of 
the  purchase-money  of  the  expected  cai^.    The  defendants 

>H((jrt  V.  Puller,  104  Fed.  192,  43  '  Startup  t.  Cortairi,  2  C  M.  A  R. 
C.  C.  A.  466.  165. 

■  Shepherd  v.  Johnson,  2  Ewt,  211. 


itizecy  Google 


§  508  ENGLISH   CASES  903 

gave  notice  that  they  could  not  comply  with  the  contract.  In 
February,  1834,  when  the  cargo  would  have  arrived  in  Eng- 
land if  it  had  been  delivered  to  the  plaintiffs  at  Odessa,  the  price 
was  from  478.  to  508.  per  quarter;  at  the  time  of  trial  it  would 
have  been  about  56«.  The  defendants  paid  into  court,  in  Sep- 
tember, 1835,  £2,072,  which  was  at  the  rate  of  478.,  and  which 
was  paid  over  to  the  plaintiffs,  who  contended  that,  as  they  had 
paid  a  portion  of  the  purchase-money  and  Iain  out  of  it  for  a 
long  time,  they  were  entitled  to  damages  according  to  the 
price  at  which  the  seed  was  sellii^  at  the  time  of  the  trial. 
Lord  Abinger,  at  the  trial,  charged:  "That  in  his  opinion  the 
plaintiffs  were  not  entitled  to  treat  this  as  a  case  resembling 
contracts  for  the  replacii^  of  stock  where  the  damages  are 
estimated  at  the  price  of  the  funds,  and  they  were  not  entitled 
to  damages  according  to  the  then  price  of  the  seed,  and  that 
taking  the  price  at  the  time  the  cargo  would  arrive,  it  ap- 
peared to  him  that  enough  had  been  paid  into  court;  but  with 
these  observations  he  left  the  case  to  the  jury  for  their  delibera- 
tion," who,  designing,  as  Lord  Abinger  remarked,  to  give  no 
more  than  the  money  advanced  and  inieresl  on  it,  found  a  verdict 
for  the  defendants.  A  motion  was  made  for  a  new  trial,  on  the 
ground  of  misdirection;  but  the  nils  was  dischai^ed. 

In  Miother  case,''  of  a  bond  to  retransfer  stock,  the  same 
principle  was  laid  down.  It  was  contended  for  the  plaintiff, 
that  he  was  entitled,  at  his  option,  to  the  best  of  three  pricra: 
^ther  the  value  of  the  stock  on  the  day  fixed  for  the  transfer; 
or,  secondly,  the  price  at  the  day  of  trial;  or,  thirdly,  the  high- 
est price  which  the  stock  had  borne  between  the  day  of  delivery 
and  the  day  of  trial.  But  the  court  held,  on  the  particular  cir- 
cumstances of  the  case,  that  the  third  claim  could  not  be  sus- 
tfuned.  It  seems  difficult,  however,  in  reason,  to  say  why,  if 
the  plaintiff  is  entitled  to  a  subsequent  rise,  provided  it  main- 
tun  itself  to  the  day  of  trial,  he  should  be  prejudiced  by  a  fall 
that  may  be  due  only  to  the  delays  of  Utigation. 

Two  later  decisions  in  the  English  books  held  substantially 
the  same  doctrine.  In  an  action  on  a  bond  conditioned  to  re- 
place stock  at  a  particular  day,  the  defendant  not  having 
replaced  it.  Lord  Ellenborough  held,  at  Nisi  Prius,  that  the 

'      *  M'ArUiur  v.  Seatorth,  2  Taunt.  257. 
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pifuntiff  wae  entitled  to  cIbjui  according  to  the  value  upon  the 
day  of  the  trial.'  In  an  action  on  a  bond  to  replace  stock, 
Best,  C.  J.,  at  Nisi  Prius,  held  that  the  price  of  the  stock  should 
be  taken  as  at  the  time  of  the  tiiai,  sayii^ : 

"When  the  defendant  had  the  money,  he  promised  to  restore 
the  stock.  Justice  is  not  done  if  he  does  not  place  the  plaintiff 
in  the  same  situation  in  which  he  would  have  been  if  the  stock 
had  been  replaced  at  the  stipulated  time.  We  cannot  act  on  ihe 
possibility  of  the  plaintiff's  not  keepii^  it  there.  All  we  can  say 
is,  that  the  defendant  has  effectually  prevented  him  from  doing 

80."' 

The  subject  was  again  examined,  and  the  rule  adhered  to  in 
Owen  V.  Routh.^ 

In  a  case  of  detinue  for  railway  shares,  the  jdaintiff  demanded 
the  shares  on  the  17th  of  May,  1845,  when  they  were  worth 
£3  5$.  per  share,  and  they  were  not  delivered  till  the  25th  of 
November  of  the  same  year,  when  they  had  fallen  to  £l.  The 
measure  of  damages  was  held  to  be  the  difference  between  these 
two  sums.^ 

These  cases  left  the  Ei^ish  law  in  an  unsettled  state;  and 
it  seems  still  to  remain  undetermined.'  It  is,  however,  beyond 
doubt  that  in  actions  for  non-delivery  of  corporate  stock  the 
value  at  the  time  of  trial  may  be  recovered."*  But  in  an  action 
'against  a  corporation  for  refusal  to  transfer  stock  on  its  books, 
the  measure  of  damt^es  is  the  value  of  the  stock  at  the  time  it 
should  have  been  transferred,  with  interest."  The  distinction, 
if  any  there  is,  between  these  cases  is  a  very  unsatisfactoiy  one. 
In  actions  for  the  conversion  of  chattels  of  a  fluctuatii^  value 
the  general  rule  seems  to  be  established,  and  the  value  at  the 
time  of  conversion  is  the  measure." 

§  608&.  No  invariable  rule  in  England. 
The  most  important  point  to  be  gathered  from  the  English 

*  Downea  v.  Back,  1  StAzk.  318.  "  In  re  BohU  A.  8.  F.  Ry.,  L.  R.  3 

•  Harrison  o.  Hturieoo,  1  C.  A  P.  412.      Q.  B.  584. 

'  14  C.  B.  327.  "  Mercer  v.  Jonea,  3  Camp.  477; 

•  miBftms  v.  Archer,  5  C.  B.  318;  Loder  t>.  KekuH,  3  C.  B.  (N.  S.)  128. 
Archer  v.  Williama,  2  Car.  &  Kir.  20.        But  amlni,  Qreening  ».  WilkmoDii,  1 

*  Maync  on  Damages,  80)  ed.,  p.  220.      0.  &  P.  425. 
'•  Ibid.,  p.  220;  Owen  v.  RouUi,  14 

C.  B.  327. 
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eases  seems  to  be  that  themeasure  of  damages  is  r^arded  as  very 
much  at  lai^,  and  dependent  upon  the  particular  circiuu- 
stances  of  the  case,  and  that  there  is  no  unalterable  rule  of  the 
highest  market  value  between  the  date  of  converdon  or  breach, 
and  that  of  tiial.  When  the  action  is  one  of  contract,  the 
terms  of  the  contract  become  of  l^e  utmost  importance,  and 
in  the  case  of  a  continuing  contract,  the  right  of  the  plaintiff 
may  be  to  the  value  of  the  stock  during  a  certain  period  of 
time,  which  may  not  embrace  the  time  of  action  brought  or 
trial  at  all.  In  Michael  v.  Hart,"  the  contract  was  to  carry 
stocks  over  to  a  fortmghtly  settlement  on  the  stock  exchange. 
Wills,  J.,  below,  was  of  opinion  that  the  plaintUT  was  entitled 
to  the  highest  prices  which  were  obtainable  during  the  period 
during  which  "he  had  the  optionof  selling"  (i.  e.  under  the  con- 
tract), while  on  appeal  it  was  held  that  at  least  the  prices  at 
the  end  of  the  settlement  ought  to  govern. 

§  509.  New  York  cases. 

The  question  has  been  elaborately  considered  in  New  York. 
The  leading  case  adopting  the  rule  of  higher  intermediate 
value  is  Romaiue  ii.  Van  Allen,"  an  action  for  the  wrongful 
conversion  of  railway  shares  pledged  with  the  defendant  as 
collateral  security  for  a  loan.  In  this  case,  which  was  decided 
in  1863,  Mr.  Justice  Rosekrans,  delivering  the  opinion  of  the 
court,  said:  "Independent  of  the  authorities,  the  rule  appears 
to  me  to  be  reasonable  and  necessary  to  protect  the  rights  of 
the  owners  and  pledgors  of  stock  against  the  tortious  acts  of 
pledgees,  if  the  plajntifif  commences  his  action  within  a  reason- 
able time  after  conversion,  and  prosecutes  it  with  reasonable 
diligence."  The  reasoning,  however,  on  which  the  decision  is 
based,  applies  broadly  to  all  cases  of  the  conversion  of  chattels, 
the  learned  justice  using  the  following  language:  "Although 
the  general  rule  of  damages  in  trover  may  be  the  value  of  the 
chattel  at  the  time  of  its  conversion,  with  interest,  or  that 
value  when  the  chattel  has  a  determinate  or  fixed  value,  yet, 

"11902)  1  K.  B.  482;  [1Q01|2  K.  B.  vuice,    without   muoh    connderation. 

ger.  Cortelyou  v.  Luuing,  2  Cai.  Caa.  200; 

■*28  N.  Y.  309,  311,  315.    The  rule  West  c.  Wentworth,  3  Cow.  82;  Wikon 

had  already  been  adopted  in  the  case  of  v.  Matthews,  24  Barb.  295. 
failure  to  deliver  goods  paid  for  in  ad- 


itizecy  Google 


996  aiGBEB  INTERMEDIATE  VALUB  §  500 

when  there  is  any  uncertainty  or  fluctuation  attending  the 
value,  and  the  chattel  afterwards  rises  in  value,  the  plaintiff 
can  only  be  indemnified  by  ^ving  him  the  price  of  it,  at  some 
period  subsequent  to  the  conversion ;  and  the  necessary  result 
of  all  the  decisions,  in  my  judgment,  is  that  in  such  cases  the 
plaintiff  is  entitled  to  recover  the  highest  market  value  of  the 
property  at  ^ajiy  Jtime  intermediate  the  conversion  and  the 
trial."  In  th&case  of  Brass  v.  Worth,"  a  somewhat  different 
rule  was  applied.  This  was  also  an  action  for  the  converaon, 
by  a  wrongful  sale,  of  stock  which,  by  special  anaogement  of 
the  parties,  had  been  purchased,  and,  as  was  adjudged,  ^ould 
have  been  held  by  the  defendant  for  the  plaintiff's  accoimt. 
The  measure  of  damages  was  held  to  be,  in  reference  to  certain 
stock,  its  value  on  the  day  when  the  plaintiff  demanded  a  re- 
turn of  it,  and  in  reference  to  certain  other  stock,  which  had 
not  been  demanded,  the  difference  between  its  market  value 
on  a  certain  day,  which  was  "a  reasonable  time  after  the  sale, 
and  the  cost  price  of  the  defendant's  purchase  thereof,  with 
the  interest."  But  the  case  of  Romaine  v.  Van  Allen  was  ad- 
hered to  by  the  court  of  last  resort  in  Biut  v.  Dutcher,"  which 
was  an  action  for  the  conversion  of  hops,  and  was  followed  by 
the  Supreme  Court  of  the  State,  in  an  action  for  the  conversion 
of  grain."  The  same  rule  was  also  applied,  by  the  Superior 
Court  of  the  city  of  New  York,  to  the  case  of  a  railroad  bond 
lent  by  the  plaintiff  to  the  defendant,  by  whom  it  was  converted 
to  his  own  use.**  The  main  question  now  before  us  was  again 
very  fully  considered  by  the  New  York  Court  of  Appeals,  in 
an  action  by  a  principid  against  his  factor,  for  the  converEaon 
of  wheat  by  a  sale,  in  violation  of  instructions.'*  In  this  case 
the  plaintiff,  who  resided  in  Cleveland,  Ohio,  having  certain 
wheat  in  the  defendant's  store  at  Buffalo,  on  the  12th  day  of 
July,  1853,  telegraphed  to  the  defendants  at  thsA  city  to  sell  it 
the  same  day  at  $1.08  a  bushel,  and  if  it  were  not  sold  on  that 
day,  to  ship  it  to  New  York.  The  defendants  accordingly 
offered  the  wheat  the  same  day  to  a  person  who  desired  to  be 

u  40  Barb.  648.  xNamtum  c  CaldweU,  2  Sweeney, 

"•  34  N.  Y.  493.  212. 

1  Morgan  v.  Qregg,  46  Barb.  183;  "  Scott  v.  Rogera,  31  N.  Y.  676,  681, 

OCB,  lAwrenoe  v.  Maxwell,  6  Lana.  469.  4  Abb.  App.  157. 
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allowed  until  the  following  morning  to  inspect  it  and  decide 
on  the  purchase.  To  this  the  defendants  assented,  provided 
no  news  were  received  in  the  meantime  affecting  the  value, 
and  at  eight  o'clock  the  nort^  morning  he  took  the  wheat  at 
the  price  named.  The  case  having  been  tried  by  the  court 
without  a  jury,  the  sale  was  found  to  have  been  in  good  faith, 
but  not  having  been  made  on  the  day  to  which  the  defendants 
were  limited  by  their  instructions,  was  adjudged  a  conversion 
of  the  wheat  by  them.  The  court  fixed  the  29th  of  November, 
in  the  same  year,  as  the  time  within  which  the  pUunti£f  might 
reasonably  have  brought  the  action.  In  the  Court  of  Appeals 
the  case  was  twice  argued.  On  the  first  ai^ument  the  court 
was  equally  divided.  On  a  reai^ument  before  a  court  differ- 
ently constituted,  the  four  judges  who  opposed  the  severer 
mle  being  no  longer  on  the  bench,  the  foUowii^  conclusions 
were  adopted  in  an  opinion  delivered  in  September,  1864. 
Hogeboom,  J.,  said: 

' '  In  the  absence  of  any  definite  means  for  ascertainii^  the  pe- 
riod when  the  owner  of  the  property  would  have  disposed  of  it, 
we  are  necessarily  more  or  less  in  the  dark  as  to  the  amount  of 
injury  which  he  has  sustained  by  the  iUegal  act  of  the  defend- 
ants, and  are  driven  to  resort  more  or  less  to  conjecture,  or  to 
fix  upon  some  arbitrary  period  for  determining  the  price  of  the 
property.  It  is  obviously  a  rule  of  doubtful  justice  to  ^ve  to 
the  plaintiff  the  whole  period  until  the  statute  of  limitations 
would  attach,  for  the  commencement  of  this  action,  and  the 
whole  period  intervenii^  between  the  conversioQ  and  the  trial 
to  select  his  standard  of  price,  without  ever  having  given  notice 
of  his  intention  to  adopt  the  price  of  any  particular  period.  A 
much  more  just  and  equitable  rule,  independent  of  adjudic^^ 
tions  upon  this  question,  would  seem  to  be,  to  allow  to  Uie  plain- 
tiff some  reasonable  period,  within  the  statute  of  limitations,  for 
fixii^  the  price  of  the  property,  provided  he  notifies  the  adverse 
party  at  the  time  of  such  act  on  lus  part;  but  never  to  allow  him 
unlimited  liberty  of  selection  as  to  the  price  of  which  he  will 
avail  himself  at  the  trial  of  the  cause.  If  he  does  not  make  and 
notify  his  election  of  time,  then  to  fix  the  time  by  the  day  of 
commencing  the  action,  provided  the  action  be  commenced 
within  a  reasonable  time  after  the  conversion.  .  .  .      This 
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seems  to  me  the  just  and  equitable  rule.  It  is  not,  however, 
perhaps  quite  the  rule  which  has  obtained  in  the  law  for  settling 
the  question  of  damages  in  the  case  of  an  illegal  converdcm  of 
IHoperty.  ...  I  think  the  rule  of  damages  applicable  to 
cases  of  this  description  is  reasonably  well  settled  to  be  as 
liberal  as  this  in  favor  of  the  plaintifi,  to  wit:  to  allow  to  the 
plwntiff  the  highest  price  for  the  property  prevailii^  between 
the  time  of  conversioii  and  a  reasonable  time  afterwards  for 
the  commencement  of  the  action.  Some  of  the  cases  carry  the 
period  up  to  the  time  of  trial  of  a  suit  commenced  within  a 
reasonable  time;  and  as  between  these  two  periods,  the  time 
of  commencing  the  suit  and  the  time  of  trial,  the  rule  is  sfune- 
what  fluctuating.  "What  this  reasonable  time  shall  be  has 
never  been  definitely  settled,  and  may,  perhaps,  fluctuate  to 
some  extent,  according  to  the  circumstances  of  the  particular 
case.  In  the  case  at  bar,  it  was  held  to  be  four  months  after 
the  conversion,  which  terminated  before  the  close  of  naviga- 
tion in  that  year;  which  latter  circumstance  might  perhaps  be 
supposed  to  have  some  probable  influence  in  raising  the  market 
price  of  the  property  in  New  York,  and  therefore  as  not  un- 
likely to  induce  the  plaintiff  to  retain  the  property  until  that 
time.  I  think  the  adjudications  allow  at  least  ao  much  latitude 
in  cases  similarly  circumstanced.  For  reasons  before  stated, 
the  limit  of  time  is  necessarily,  to  some  extent,  arbitrary,  for 
the  want  of  available  means  to  determine  when  the  plaintiff 
would  have  sold  his  property,  and,  by  consequence,  the  dam- 
^es  he  has  sustfuned.  But  it  has  been  supposed,  and  I  think 
reasonably,  that  a  liberal  allowance  of  time  should  be  made  in 
favor  of  the  plaintiff,  and  against  the  defendant,  inasmuch  as 
the  latter  is  the  defaulting  party." 

The  judge  then  compared  the  rule  in  trover  to  that  in  the 
case  of  an  executory  sale,  where  the  plaintiff  had  paid  the  price 
in  advance,  emd  held  the  two  cases  to  be  analt^ous.  He  said 
that  in  the  case  of  a  sale,  the  highest  value  between  the  breach 
of  contract  and  the  commencement  of  an  action,  or  of  the  ttisl 
of  one  brought  within  a  reasonable  time  thereafter,  was  allowed 
on  the  ground  that  it  might  be  impossible,  and  was  certainly 
imjust,  for  the  plaintiff  to  pay  the  price  a  second  time,  in  order 
to  procure  a  similar  article  to  that  of  which  he  has  been  de- 
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imved;  he  held  that  the  same  reasomi^  applied  to  the  action 
<A  trover,  and  that  the  only  difficulty  lay  in  fixii^  the  period 
when  the  value  of  the  property  should  be  estimated.  He 
added: 

"Even  if  the  evidence  is  satisfactory  that  the  plaintiff  in- 
tended to  retain  the  property,  I  do  not  think  that  he  should  be 
permitted  to  roam  through  the  entire  period  between  the  con- 
version and  the  time  when  the  statute  of  limitations  would 
attach,  for  the  piu*pose  of  discovering  the  highest  price  at 
which  the  property  sold  in  market.  This  gives  to  the  trans- 
action the  color  of  a  mere  speculation,  and  not  of  a  just  ascer- 
tainment of  damages  actually  sustained." 

The  rule  in  this  case  allows  the  plaintiff  to  fix  his  own  dam- 
ages after  a  retrospect  of  the  market  since  the  conversion,  by 
adecting  the  highest  market  rate  of  the  property  during  that 
time,  provided  within  a  reasonable  time  after  the  conversion 
he,  by  bringing  the  action  or  otherwise,  gives  the  defendant 
notice  of  the  day  thus  selected.  But  the  court  simply  approved 
the  measure  adopted  in  that  case  by  the  judge  before  whom  it 
was  tried,  as  not  unreasonable  in  iteelf  and  not  unjust  to  the 
defendant.  They  considered  that  they  could  not  say  that  four 
mouths  after  the  time  when  the  wheat,  if  duly  forwarded, 
would  have  reached  its  destination,  was,  as  matter  of  law,  an 
unreasonable  time  for  bringing  the  suit,  and  that,  on  questions 
of  fact,  they  had  no  power  to  review  the  finding  of  the  judge. 
But  the  decision  did  nol-reYfirse  the  still  ^viderrule  previously 
adopted  in  the  case  of  Romaine  v.  Van  AHen.  That  rule,  in 
the  later  case  of  Burt  v.  Dutcher,  was,  as  has  been  seen,  re- 
affirmed by  the  same  court.  The  latter  case,  as  we  have  ob- 
served, was  an  action  for  the  conversion  of  merchandise;  and 
in  the  former,  as  we  have  also  noticed,  the  court  does  not  pro- 
ceed upon  the  ground  of  any  distinction  betwe^  stocks  and 
other  personal  property,  in  the  application  of  the  rule. 

In  the  case  of  Suydam  v.  Jenkins  ^  the  English  cases  giving 
the  value  of  stock  at  the  time  of  trial  were  justified  on  the 
ground,  "first,  that  as  chancery  may  decree  a  specific  execution 
of  a  contract  for  replacing  stock,  and  the  defendant,  when  such 
a  decree  is  made,  to  enable  himself  to  perform  it,  must,  of  ne- 

«3  Sondf.  614,  633,  an  action  of  teplevm. 
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cessity,  purchase  the  stock  at  its  then  market  price,  he  can  have 
no  right  to  complain  when  he  is  compelled  to  pay  the  same 
sum  as  damages,  by  the  judgment  of  a  com*t  of  law;  and,  second, 
that  as  stock  is  usually  held  not  for  sale,  but  as  a  permanent 
investment,  it  is  a  reasonable  presumption  that  had  it  not  been 
replaced  at  tbe  stipulated  time,  the  plaintiff  would  have  re- 
tained its  possession  until  the  day  of  trial,  and  hence  its  price 
at  that  time,  whatever  it  might  be,  ie  no  more  than  an  indem- 
nity." "    The  objections  to  the  general  application  of  the  rule 


"Theae  an,  dovbtleee,  the  reasons 
commonly  udgned  for  the  distinction. 
But  it  may  be  observed  that  it  is  more 
than  questionable  whether  a  decree  can 
be  had  for  the  specific  performance  of 
an  agreement  for  the  delivery  of  Hharea 
m  the  public  funds,  or  such  other  stockj 
as,  from  their  well-known  and  penna- 
nent  character,  are  usually  sought  for 
mveotment.  Breaches  of  such  con- 
tracts are  readily  compensated  in  dam- 
ages, and  are  not,  therefore,  the  sub- 
ject of  equitable  relief.  Stoiy,  Eq.  Jur. 
SS  717,  717a;  Buxton  v.  Lister,  3  Atk. 
383;  SuUivan  ».  Tuck,  1  Md.  Cb.  De- 
ciuone,  69.  And  in  regard  to  ouch 
stocks  as  are  of  fluctuating  value,  the 
presumption  may  be  at  least  quite  as 
applicable  to  them  aa  to  any  other 
property,  that  they  were  bought  for 
speculative  purpoaee  rather  than  to 
hold  for  investment  and  it  must  be 
added  that  there  seems  no  justificar 
Hem  for  any  pretumption  on  the  sub- 
ject. To  enable  the  plaintiff  to  recover 
damages  on  account  of  the  object  of 
his  purdiaae,  there  must  be  proqf,  and 
notice,  not  presumption.  In  Romaine 
r.  Van  Allen  the  stock  between  the 
time  of  the  converson  and  the  begin- 
ning of  the  trial  rose  from  $3,937.60, 
which  was  its  full  market  price  on  the 
day  of  the  conversion,  to  S5,962.50  be- 
fore trial  began.  The  trial,  which  was 
before  a  referee,  was  a  protracted  one, 
and  during  ita  progress  the  stock  hap- 
pened to  rise  in  the  markel  to  the 
price  of  $8,175,  which  was  the  higbeat 


reached  before  the  trial  ended,  and 
was  the  amount  allowed.  Here  we 
have  this  remarkable  result  irf  the  »p- 
plication  of  the  rule  adopted,  that  from 
the  circumstance  that  the  trial  was 
had  before  a  referee,  instead  of  the 
court,  or  a  court  and  jury,  the  plaintiff 
gained  upwards  of  $2,000  in  the  amount 
of  the  judgment.  It  is  difficult  to  see 
how  the  principle  of  compensation 
could  justify  this  windfall.  Agun,  if 
the  action  were  brought  in  the  city  of 
New  York,  where  the  courts  are  often 
oppressed  with  busineea,  it  might  be 
that  the  suit,  although  prosecuted  with 
proper  diligence,  could  not  be  tried 
within  a  much  longer  time  than  if  it 
were  in  a  contiguous  county.  On  the 
principle  of  this  case,  the  verdict  for 
the  same  conversion,  although  obtained 
with  proper  diUgence,  might  be  double 
if  the  suit  were  brought  in  one  county 
what  it  would  be  in  another,  where  the 
same  obstacles  to  an  immediate  or 
speedy  trial  did  not  exist.  Anotbw 
serious  objection  to  the  rule  is,  that 
the  reason  of  it  does  not  apply  where 
the  goods  were  purchased  for  use,  or 
for  some  other  purpose  than  for  sale, 
nor  even  when  they  were  bou^t  for 
sale,  unless  the  advance  occurred 
within  the  period  during  which  they 
would  have  been  sold  in  the  ordinary 
course  of  bumnees.  In  the  case  in 
which  the  rule  is  least  objectionable, 
that  of  goods  intended  for  sale,  indon- 
nity  would  require  that  it  be  confined 
to  such  as'  were  or  may  be  presumed 
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were,  howevo',  stated  in  a  masterly  maimer  by  Duer,  J.,  in  his 
celebrated  opinion  in  this  case:  *' 

"Our  objections  to  considerii^  an  int^mediate  higher  value 
as  an  invariable  rule  of  damt^es,  have  already  been  stated,  and 
need  not  be  repeated.  It  is  perfectly  just,  when  the  enhanced  ' 
price  has  been  realized  by  the^nrongdoer,  or  itjajsasanable  to  ' 
believe  wouldiave  been  realized  by  the  owner,  had  he  retained 
tbe_possession;  but,  in  all  other  cases,  damages  founded  upon 
such  an  estimate,  are  either  purely  speculative,  or  plainly  vin- 
dictive. They  are  conjectural  and  speculative,  when  it  is 
barely  possible  that  the  owner,  had  he  retained  the  possession, 
would  have  derived  a  benefit  from  the  higher  value.  They  are 
vindictive,  when  it  is  certain  that  no  such  benefit  could  have 
resulted  to  him." 

In  Markham  v.  Jaudon,^^  an  action  for  the  conversion  of 
stock,  it  was  held  by  the  Court  of  Appeals  that  the  plaintiff 
could  recover  the  highest  value  between  the  time  of  the  con- 
veraon  and  the  time  of  the  trial;  that  is,  the  "fluctuating  rule" 
laid  down  in  Romaine  v.  Van  Allen  was  adopted,  Grover  and 
Woodruff,  JJ.,  however,  dissentii^.  The  same  rule  was  adopted 
by  the  Commission  of  Appeals  of  New  York,  in  Lobdell  v. 


to  hare  been  meant  for  sale  indefinitely 
in  pmnt  of  time.  Where  goods  were 
to  have  been  sold  eitiier  immediately 
or  within  a  certain  fixed  period,  the 
TBOge  of  the  plaintifF's  right  of  selec- 
tion should,  on  the  same  principle,  be 
narrowed  to  the  time  of  the  intended 
Bale.  So  in  the  case  of  property  which 
fiom  ite  nature  would  have  perished, 
or  in  the  case  of  articles  intended  for 
consumption  which  would  have  been 
emsumed  within  a  limited  period,  the 
lime  of  the  fluctuation  of  the  market, 
within  which  the  price  is  to  be  de- 
temined,  ou^t  not  on  any  principle 
<rf  compoiaatjon  to  go  beyond  such 
poiod.  In  each  case,  the  facts  and 
circumstances  showing  what  would 
have  been  the  probable  disposition  of 
the  property  by  the  owner,  would 
teem  material  in  showing  fais  actual 
loss,  and,  therefore,  in  ascertaining  the 
proper  indemnity.     It  is  grossly  in- 


equitable that  the  owner  should  have 
the  advantage  of  a  chance  rise  in  value, 
which  it  is  certain  he  had  never  con- 
templated, sad  would  not  have  taken 
advantage  of  had  the  property  re- 
mained in  his  posaeamon.  The  want 
of  uniformity  in  the  rule,  and  the 
numerous  exceptions  which  must  be 
engrafted  on  it,  seem  grave  objections. 
WhenevQ"  the  pl^n  and  definite  riile 
of  the  value  at  the  time  of  conversion 
or  non-delivny  is  to  be  enlarged,  that 
modification  of  it  laid  down  in  the  case 
of  Suydam  n.  Jenkins,  3  Sandf.  614, 
supra,  by  which  damages  beyond  the 
value  of  tbe  property  and  interest  an 
allowed  only  where  th^  are  proved, 
and  not  menly  preaumed,  to  have  been 
Bustainod,  is  the  most  satisfactot; 
which  has  been  suggested.  See  Mesbke 
c.  Van  Doren,  16  Wis.  319. 

"P.  629. 

"  41  N.  Y.  235. 
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Stowell.**  The  Court  of  Appeals  later,  however,  took  a  different 
view,  and  both  these  deci^ons  were  overruled.  In  Matthews 
V.  Coe,*^  whic^  was  an  action  to  recover  for  an  alleged  conver- 
sion of  warehouse  receipts  of  com,  pledged  by  the  plaintiff's 
assignor  as  security  for  advances  made  by  the  defendant,  de- 
cided by  that  court  in  March,  1872,  it  appeared  thai  the  de- 
fendant had  acted  in  good  faith,  and  moreover  that  the  plain- 
tiff had  intended  to  sell  the  corn  at  a  dollar  a  bushel.  The 
price,  however,  allowed  by  the  referee  before  whom  the  action 
was  tried,  was  fixed  by  him  at  the  market  rate  prevailing  a 
year  and  a  half  after  the  action  was  brought,  which  was  a  dol- 
lar and  forty-five  cents  a  bushel.  Church,  C.  J.,  deUvering  the 
opinion  of  the  court,  observed  that  whatever  might  be  the  pro- 
priety of  a  rule  giving  the  phuntiff  the  benefit  of  the  highest 
market  price  between  the  conversion  and  the  trial,  in  a  case  not 
exoeptional  in  its  circumstances,  such  a  rule  could  have  no  ap- 
plication to  one  like  that  before  the  court.  The  learned  chief 
juti^  closed  with  the  s^nificant  intimation  that  the  rule  re- 
ferred to  was  not  so  firmly  settled  as  to  be  beyond  the  reach  of 
review  whenever  necessary. 

§  610.  Baker  v.  Drake. 

Such  a  necessity  arose  in  an  action  decided  by  the  same  court 
in  September,  1873,  concemii^  a  speculation  in  stocks  like  that 
in  Markham  v.  Jaudon,  and  in  which  the  precise  questions 
there  presented  were  again  rused.^  In  this  case  the  plaintiff 
had  advanced  but  $4,240  on  account  of  the  purchase  of  various 
railway  shares,  which,  in  November,  1868,  had  cost  the  defend- 
ants upwards  of  $66,300  beyond  the  plaintiff's  advances.  In 
that  month  the  shares,  at  a  sale  of  them  made  by  the  defend- 
ants in  good  faith,  but  without  authority,  at  the  nuu-ket  rates, 
to  pay  their  advances,  produced  less  than  $67,000.  Between 
this  time  and  that  of  the  trial  the  sto<!k  fluctuated  heavily,  and 
in  August,  1870,  rose  in  the  market  to  170,  which  was  its  cul- 
minatii^;  point,  and  from  which  it  declined.  The  jury,  in- 
sbucted  in  accordance  with  the  rule  in  Markham  v.  Jaudon, 
found  a  verdict  for  the  plaintiff  of  $18,000,  which  was  the  dif- 

**&i  N.  Y.  m  "Bakern.  Drake,  53  N.Y.  211,  217, 

"  49  N.  Y.  OT.  13  Am.  Rep.  507. 
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ference  between  the  averse  pnce,  at  which  the  defendant  sold, 
and  170.  This  was  held  error  on  appeal  to  the  Court  of  Appeals, 
irtiere  it  was  said  that  the  proper  rule  in  such  a  case,  was  the 
market  price  of  the  stock  Tnthin  a  reasonable  time  after  the 
plaintiff  received  notice  of  the  converBion.  Rapallo,  J.,  in  a 
vtry  learned  opinion,  said  that  the  supposition  that  a  plaintiff 
1^0  had  failed  to  keep  his  mai^  good  up  to  the  sale,  would 
have  continued  to  supply  it  during  the  time  necessary  to  cany 
the  BtodE  to  its  h^est  point,  and  then  have  been  fortunate 
enoi^  to  sdl  it  at  that  precise  point,  was  an  unreasonable  one, 
and  that  the  award  of  a  measure  of  damages  based  on  such  a 
conjecture  was  a  wide  departure  from  that  rule  of  simple  in- 
demnity which  should  control  tike  damages,  accept  in  cases 
where  punitive  dam^^  are  allowable.  The  learned  judge  ihem 
pointed  out,  that  as  he  had  not  paid  for  his  stocks,  and  did  not 
hold  them  as  an  investment,  the  loss,  if  any,  which  he  sustained 
was  comply  that  of  tiie  clumce  of  their  subsequent  rise  in  the 
market,  and  this  clumce  was  accompanied  by  the  corresponding 
one  of  their  decline,  and,  also,  by  the  further  contingent^  in 
case  of  a  rise  of  his  not  availing  himself  of  it.    He  added: 

"A  continuation  of  the  speculation  also  required  him  to  sup- 
[dy  further  margin,  and  involved  a  risk  of  ultimate  loss.  If, 
upon  becoming  informed  of  the  sale,  he  desired  further  to  pros- 
ecute the  adventure,  and  take  the  chances  of  a  future  market,  he 
had  the  right  to  disaffirm  the  sale  and  require  the  defendants  to 
replace  the  stock.  If  they  failed,  or  refused  to  do  this,  his  rem- 
edy was  to  do  it  himself,  and  charge  them  with  the  loss  reason- 
ably sustained  m  doing  so.  The  advance  in  the  market  price  of^: 
the  stock,  from  the  time  of  the  sale  up  to  a  reasonable  time  to  - 
replace  it,  after  the  plaintiff  received  notice  of  the  sale,  would  . 
afford  a  complete  indemnity.  Suppose  the  stock,  instead  of  ad- 
vancii^,  had  declined  after  the  sale,  and  the  plaintiff  had  re- 
placed it,  or  had  full  opportimity  to  replace  it,  at  a  lower  price, 
could  it  be  said  that  he  sustained  any  damage  by  the  sale? 
Would  there  be  any  justice  or  reason  in  permitting  him  to  lie  by 
and  charge  his  broker  with  the  result  of  a  rise  at  some  remote 
subsequent  period?" 

Under  the  rule  in  Markham  v.  Jaudon,  as  he  proceeded  to 
show,  the  pliuntiff  is  "in  a  position  incomparably  superior  to 
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that  of  which  he  has  been  deprived."  It  leaves  him  relieved 
both  from  risk  and  from  the  necessity  of  supplying  "margin," 
"with  his  venture  out  for  an  indefinite  period,  limited  only  by 
what  may  be  deemed  a  reasonable  time  to  bring  a  suit  and  con- 
duct it  to  its  end."  Meanwhile,  obstaclesand  delaysin  the  prog- 
ress of  the  suit  are  for  the  interest  of  the  suitor,  since  they  ex- 
tend the  period  for  his  retrospective  selection  of  the  rate  of  his 
own  damages.  He  pointed  out  that  the  reasoning  of  those  de- 
cisions which  sanction  the  rule  of  a  higher  intermediate  value, 
being  founded  on  the  idea  that  the  plaintiff,  having  been  wrong- 
fully deprived  of  his  property  or  the  price  agreed  to  be  paid  for 
it,  cannot  be  justly  expected  to  procure  it  a  second  time,  is  nec- 
essarily inapplicable  to  the  case  of  property  purchased  for 
speculation,  not  with  his  funds,  but  the  d^endant's.  It  is  to 
be  noticed  that,  in  this  decision,  the  usual  ruh  in  trover,  viz., 
the  value  of  the  goods  at  tbe  time  of  the  conversion,  was  not 
adopted,  the  court  proceeding  on  the  theory  that  the  plaintiff 
Bhould  have,  a  reasbnable  time  to  replace  himself  in  the  market, 
after  notice  of  the  wrong.  The  rule  laid  down  as  the  proper  one 
by  Rapallo,  J.,  in  this  case,  was  distinctly  affirmed  in  a  second 
appeal  taken  in  the  above  case."  It  appeared  that,  at  the  second 
trial,  the  judge  charged  the  jury  that  the  plaintiffs  were  en- 
titled to  recover  as  damages  what  it  would  have  cost  them  to 
replace  the  stocks  on  a  day  within  a  reasonable  time  after  the 
sale,  deducting  the  sum  due  to  the  defendants,  and  the  recovery 
was  based  upon  the  market  value  of  the  stock  on  a  day  be- 
tween the  sale  and  the  commencement  of  t^e  action.  This  was 
held  to  be  correct. 

§  611.  Wright  V.  Bank  of  the  Metropolis. 

The  case  of  Baker  v.  Drake  was  approved,  and  the  rule  Ifud 
down  by  Rapallo,  J.,  extended,  in  the  later  case  of  Wright  v. 
Bank  of  the  Metropolis,*"  an  action  for  the  wrongful  sale  of 
ple<^ed  stock.    In  that  case  Peckham,  J.,  said: 

"  In  such  a  case  as  this,  whether  the  action  sounds  in  tort  or  is 
based  altogether  upon  contract,  the  rule  of  damages  is  the 
same.  .  .  .    There  is  no  material  distinction  in  the  fact  of 

"  Baker  v.  Drake,  66  N.  Y.  filS,  23  Am.  St.  Rep.  356, 1  L.  R.  A.  289.  The 
Am.  Rep.  80.  rule  was  again  BuataJned  in  Giigga  tr. 

"  110  N.  Y.  237,  246,  18  N.  E.  79,  6      Day,  168  N.  Y.  1,  52  N.  E.  692. 
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ownership  of  the  whole  stock  which  should  place  ihe  plaintiff 
outside  of  any  liability  to  repurchase  after  notice  of  sale,  and 
^ould  render  the  defendant  continuously  liable  for  any  higher 
price  to  which  the  stock  might  rise  after  conversion  and  before 
trial.  As  the  same  liability  on  the  part  of  defendant  existe  in 
each  case  to  replace  the  stock,  and  as  he  is  technically  a  wrong- 
doer in  both  cases,  but  in  one  no  more  than  in  the  other,  he 
should  respond  in  the  same  measure  of  damages  in  both  cases, 
and  that  measure  is  the  amount  which,  in  the  language  of 
Rapallo,  J.,  is  the  natural,  reasonable,  and  proximate  result  of 
the  wrongful  act  complained  of,  and  which  a  proper  degree  of 
prudence  on  the  part  of  the  plaintiff  would  not  have  averted. 
Hie  loss  of  a  sate  of  the  stock  at  the  highest  price  down  to  trild, 
would  seem  to  be  a  less  natural  and  proximate  result  of  the 
wrongful  act  of  the  defendant  in  selling  it  when  plaintiff  had 
the  stock  for  an  investment,  than  when  he  had  it  for  a  specula- 
tion, for  the  intent  to  keep  it  as  an  investment  is  at  war  with 
any  intent  to  sell  it  at  any  price,  even  the  highest.  But  in  both 
cases  the  qualification  attaches  that  the  loss  shall  be  only  such 
as  a  proper  degree  of  prudence  on  the  part  of  the  complainant, 
would  not  have  averted,  and  a  proper  degreeof  prudence  on  the! 
part  of  the  complainant  consists  in  repurchasing  the  stock  { 
afterjiptice  of  its  sale^  and  within  a  reasonable  time.  If  the 
stock  then  sells  for  less  than  the  defendant  sold  it  for,  of  course 
the  complainant  has  not  been  injured,  for  tbe  difference  in  the 
two  prices  inures  to  his  benefit.  If  it  sells  for  more,  that  differ- 
ence the  defendant  should  pay. 

"It  is  said  that,  as  he  had  already  paid  for  the  stock  once,  it 
is  unreasonable  to  ask  the  owner  to  go  In  the  market  and  re- 
purchase it.  I  do  not  see  the  force  of  this  distinction.  In  the 
case  of  the  stock  held  on  mai^in,  the  plaintiff  has  paid  his 
maipn  once  to  the  broker,  and  so  it  may  be  said  that  it  is 
unreasonable  to  ask  him  to  pay  it  over  again  in  the  purchase  of 
the  stock.  Neither  statement,  it  seems  to  me,  funushes  any 
reason  for  holding  a  defendant  liable  to  the  rule  of  damages 
stated  in  this  record.  The  defendant's  liability  rests  upon  the 
ground  that  he  has  converted,  though  in  good  futh  and  under  a 
mistake  as  to  his  rights,  the  property  of  the  plaintiff.  The 
defendant  is,  therefore,  liable  to  respond  in  damages  for  the 
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value.  But  the  duty  of  the  plaintiff  to  make  the  damages  as 
light  as  he  reasonably  may,  rests  upon  him  in  both  cases,  for 
there  is  no  more  l^al  wrong  done  by  the  defendant  in  selling 
the  stock,  which  the  plaintiff  has  fully  paid  for,  than  there  is  in 
selling  the  stock  which  he  has  agreed  to  hold  on  a  mai^,  and 
which  agreement  he  violates  by  sellii^  it.  All  that  can  be  said 
is  that  there  is  a  difference  in  amount,  as  in  one  case  the  plain- 
tiff's mar^  has  gone,  while  in  the  other  the  whole  pri(%  of  the 
stock  has  been  sacrificed.  But  there  is  no  such  difference  in  the 
legal  nature  of  the  two  transactions  as  should  leave  the  duty 
resting  upon  the  plaintiff  in  the  one  case  to  repurchase  the  stock, 
and  in  the  other  case  should  wholly  absolve  him  therefrom.  A 
rule  which  requires  a  repurchase  of  the  stock  in  a  reasonable 
time,  does  away  with  all  questions  as  to  the  h^est  price  be- 
fore the  commencement  of  the  suit,  or  whether  it  was  com- 
menced in  a  reasonable  time  or  prosecuted  with  reasonable 
diligence,  and  leaves  out  of  view  any  question  as  to  the  presump- 
tion that  plaintiff  would  have  kept  his  stock  down  to  the  time 
when  it  sold  at  the  h^est  mark  before  the  day  of  trial,  and 
would  then  have  sold  it,  even  though  he  had  owned  it  for  an 
investment.  Such  a  presumption  is  not  only  of  quite  a  shadowy 
and  vague  nature,  but  is  also,  as  it  would  seem,  entirely  incon- 
sistent with  the  fact  that  he  was  holding  the  stock  as  an  invest- 
ment. If  kept  for  an  investment,  it  would  have  been  kbpt  down 
to  the  day  of  trial,  and  the  price  at  that  time  there  might  be 
some  degree  of  propriety  in  awarding  imder  certain  circum- 
stances, if  it  were  higher  than  when  it  was  converted.  But  to 
presume,  in  favor  of  an  investor,  that  he  would  have  held  his 
stock  durii^  all  of  a  period  of  possible  depression,  and  would 
have  realized  upon  it  when  it  reached  the  hi^est  figure,  is  to 
indulge  in  a  presumption  which,  it  is  safe  to  say,  would  not  be 
based  on  fact  once  in  a  hundred  times.  To  formulate  a  legal 
Uability  based  upon  such  presumption,  I  think  is  wholly  unjust 
in  such  a  case  as  the  incsent.  Justice  and  fair  dealing  are  both 
more  apt  to  be  promoted  by  adhering  to  the  rule  which  imposes 
the  duty  upon  the  plaintiff  to  make  his  loss  as  light  as  possible, 
notwithstanding  the  unauthorized  act  of  the  defendant,  assum- 
ing of  course,  in  all  cases,  that  there  was  good  faith  on  the  part 
of  the  defendant. 
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"It  is  the  natiiral  and  proximate  loss  which  the  plaintiff  is  to 
be  indemnified  for,  and  that  cannot  be  said  to  extend  to  the 
high^t  price  b^ore  trial,  but  only  to  the  highest  price  "reached 
within  a  reasonable  time  after  the  plaintiff  has  learned  of  the 
oonVerfflon  of  his  stock  within  which  be  could  go  in  the  market 
andrepurchase  it.  What  is  a  reasonable  time  when  the  facts  are 
undisputed  and  different  inferences  cannot  reasonably  be 
drawn  from  the  same  facts,  is  a  question  of  law."  ** 

§  612.  Result  of  the  New  York  cases. 

The  result  of  the  New  York  cases  is  that  the  rule  of  the  higher 
intermediate  value  is  applied  in  stock  transactions,  but  in  a 
very  limited  form;  the  highest  value  being  allowed  only  be- 
tween the  time  of  injury  and  the  time  when  the  plaintiff  by  due 
diligence  might  have  replaced  himself  in  the  market.  The  rule  1 1 
is  appUcable  to  all  cases  of  corTversion  or  breach  of  contract  to 
deliver  stocks.  Subsequent  decisions  have  only  strengthened 
and  extended  it."  So,  where  a  broker  improperly  closed  out  a 
speculation  whereby  he  had  sold  stock  ^ort  for  a  customer,  the 
measure  of  damages  is  the -difference  between  the  price  at  which 
the  short  stock  was  bot^t  in  tbid  *the  lowest  market  price  of 
the  stock  within  a*reasonable  time  after  the  sale,  less  broker's 
commission."  ThteTule  also  applies  to  dealings  in  contracts 
for  the  future  delivery  of  tangible  chattels  of  a  fluctuating  value, 
i.  €.,  cotton  fyturea."  If  no  evidence  is  given  by  which  the  value 
of  the  article  within  a  reasonable  time  after  notice  can  be  de- 
termined, only  nominal  damages  can  be  recovered." 

Gruman  v.  Smith  **  was  a  stockbroker's  action  for  balance 
of  account  on  stock  carried.  A  stockbroker  sells,  without  due 
notice,  stock  bought  and  carried  for  a  customer,  on  margin. 
/  "As  already  expltOned  (see  chap,  by  pledgee}.  See  also  Flagler  d.  Heont, 
XI)  the  editore  of  the  present  edition  91  App.  Div.  12,  86  N.  Y.  Supp.  308; 
are  not  of  opinion  that  the  measure  of  Com  Exchange  Bank  v.  Peabody,  111 
eoM  of  replacement  natR  on  Adnata  n-  App.  £Kv.  553,  98  N.  Y.  Supp.  78. 
place,  but  on  its  being  the  natural  and  "  Barber  v.  Ellingwood,  13?  App. 
normal  measure,  in  accordance  with  IKv.  704,  129  N.  Y.  Supp.  414. 
the  custom  erf  the  market,  under  the  "  Hurt  e.  Miller,  120  App.  E«t.  833, 
.nale  of  avoidable  consequences.  106  N.  Y.  Supp.  775. 

^  " Minor i-.Beveridge,  141  N.Y.  399,  "Griggs  v.  Day,  168  N.  Y.  1,  62 

36  N.  E.  404,  38  Am.  St.  Hep.  804      N.  E.  092. 
(oonverfflon  by  broker);  Griggs  v.  Day,  •*  81  N.  Y.  26. 

1S8  N.  Y.  1,  62  N.  E.  692  (conversion 
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This  is  a  conTenion,  although  the  sale  is  on  account  of  the  fail- 
ure of  the  customer  to  put  up  additional  margin  called  for. 
It  was  held  that  this  does  not  extinguish  the  entire  claim  of  the 
broker,  and  hence  his  complaint  cannot  be  dismissed.  He  is 
liable  in  damages,  but  whether  they  would  equal  the  amount 
oi  the  claim  depends  on  the  facts  developed.  The  title  of  the 
stock  purchased  was  in  the  customer,  and  the  stock  carried 
and  mai^ins  put  up  constituted  a  pledge  to  secure  the  debt. 
The  stock  sold  at  90.  If  it  went  down  to  50  and  renuuned  there, 
the  defendant  would  be  benefited  by  tiie  sale.  The  defendant 
might  be  able  to  show  that  the  market  value  of  the  stock  at 
the  time  of  sale  exceeded  the  price  for  which  it  was  sold;  and 
he  was  entitled  to  a  reasonable  time  after  notice,  to  replace 
himself;  and  if  meantime  it  had  advanced  in  price,  the  defendant 
would  be  entitled  to  the  difference;  beyond  that  he  is  not  in- 
jured. In  other  words,  he  has  a  right  to  notice  for  the  pmpose 
of  replacing  himself,  and  the  value  of  that  right  is  the  actual 
measuring  of  the  injury. 

In  Colt  V.  Owens  '^  defendants  purchased  and  agreed  to 
cany  stock  for  plaintiff,  imtil  instructed  to  sell,  for  a  period  of 
six  months.  No  money  was  paid  by  plaintiff,  but  he  furnished 
the  defendants  the  guaranty  of  a  third  person  against  loss.  The 
defendants  sold  the  stock  without  authority,  and  gave  the 
plaintiff  notice.  In  an  action  to  recover  danu^es,  it  appeared 
that  for  thirty  days  after  the  sate,  the  stock  could  have  been 
bought  in  the  market  for  the  price  of  which  it  was  sold,  or  less. 
It  was  held  that  the  plaintiff,  having  had  a  reasonable  time  to 
replace  the  stock,  could  only  recover  nominal  damages. 

§  613a.  Notice  and  reasonable  time  under  the  New  York  rule. 
The  limit  of  reasonable  time,  and  the  point  of  time  from 
which  it  begins  to  run,  must  depend  upon  circumstances. 
There  must  be  either  actual  or  constructive  notice.**  The 
plaintiff  is  entitled  only  to  the  highest  price  within  a  reasonable 
time  after  "he  has  learned  of  the  conversion."  When  the 
facts  are  imdisputed,  the  question  is  one  of  law,"'  but  prece- 

»90N.  Y.  368.  *>  Wriijit  r.  Bank  of  Metropolis,  110 

-  Smith  V.  Savin,  Wl  N.  Y.  316, 829,      N.  Y.  237, 18  N.  E.  79,  6  Am.  St.  Rep. 

36  K.  E.  3BS.  366,  1  L.  R.  A.  2S»;  fiunOum  c.  Lw 
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dente  are  of  little  value.**  For  a  person  living  near  the  stock 
market,  it  has  been  intimated  that  forty  days  after  notice  is 
too  long  a  period  "  and  that  thirty  days  is  the  limit.*  In 
Rosenbaum  v.  Stiebel  "  the  referee  on  whose  opinion  judgment 
was  affirmed  said: 

"In  the  absence  of  evidence  of  special  circumstances  showii^ 
other  elements  of  necessity  for  further  time,  we  think  it  may 
be  stated  as  a  general  rule  that  the  customer  is  entitled  to  a 
reasonable  opportunity  to  consult  counsel,  to  employ  other 
brokers,  and  to  watch  the  market  for  the  purpose  of  determin- 
ing whether  it  is  advisable  to  purchase  on  a  particular  day,  or 
when  the  stock  reaches  a  particular  quotation,  and  to  raise 
funds  if  he  decides  to  repurchase.  Doubtless  the  customer's 
financial  ability  would  not  enter  into  a  determination  of  the 
question;  but,  assuming  that  he  had  property  or  securities,  he 
should  be  given  a  reasonable  time  to  convert  them  into  money 
or  to  raise  money  on  their  security.  Perhaps  the  most  impor- 
tant of  these  elements  is  time  to  reflect  and  consider  what  is  the 
tendency  of  Hxe  market  and  at  what  price  it  is  advisable  to  pur- 
chase,  in  view  of  all  the  facts  and  circumstances."  ** 

S  613.  Cases  in  the  Supreme  Court  d  the  United  States. 

The  question  has  been  considered  by  the  Supreme  Court  of 
tiie  United  States.  Where  a  contract  was  made  *'  to  redeliver 
to  the  plaintiffs  fiour  left  with  the  defendants  and  not  paid  for, 
the  plaintiff  clumed  damages  only  at  the  rate  of  the  price  of 
flour  on  the  day  fixed  for  delivery;  and  though  the  case  went 
up  to  Washington,  nothing  was  decided. 

In  an  action  brought  in  Louisiana,**  by  petition  or  libel,  the 
forms  of  action  of  the  English  law  being  there  unknown,  on  a 
contract  for  the  deUvery  of  cotton  at  10  cents  per  pound,  on  or 
before  the  ISth  day  of  February,  when  the  article  was  12  cents 
per  pound,  it  appeared  that  it  had  risen  to  30  cents  before  the 

■)ii,]03N.Y.Supp.4S2,118App.IHT.  "137  App.  Div.  912,  122  N.  Y. 

389.        ^,».  Supp.  131. 

M  Builfan.  Lookwood,  71  App.  IMv.  "  122  N.  Y.  Supp.  136. 

301,  76  N.  Y.  Sapp.  S28.  »  Doug^laM  o.  McAlUster,  3  Cranch, 

»Smitli  V.  Smn,  141  N.  Y.  31G,  36  298,  2  L.  ed.  446. 

N.  E.  33&U*  **  Shepherd  v.  HampttHi,  3  Wheat. 

•  TTiiillMii  Tiiil 1. 71  App.  Div.  200,  204,  4  L.  ed.  369. 

301, 7S  N.  Y.'Supp.  828. 

M 
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suit  waa  brought;  the  plaintiffs  indsted  that  they  were  entitled 
to  the  h^est  market  price  up  to  the  rendition  of  the  judgment. 
But  the  unanimous  opinion  of  the  court  was,  "that  the  price 
of  the  artide  at  the  time  it  was  to  be  delivered  was  the  measure 
of  damages."  Marshall,  C.  J.,  said:  "For  myself  only,  I  can 
say  that  I  should  not  think  the  rule  would  apply  to  a  ease  tohere 
advanees  of  money  had  been  made  by  the  purchase  under  the 
contract.  But  1  am  not  aware  what  would  be  the  opinion  of 
the  court  in  such  a  case." 

The  New  York  rule,  so  far  at  least  as  stock  traogai^nB  ^ 
coBcenied,  has  been  adopted  by  the  Supreme  Coilrt^of  the 
United  States.   In  Galigher  v.  Jones,*'  Bradley,  J.,  said: 

"It  has  been  assumed,  in  the  consideration  of  the  case,  that 
the  measure  of  damages  in  stock  transactions  of  this  kind  is  the 
highest  intermediate  value  reached  by  the  stock  between  the 
time  of  the  wrongful  act  complained  of  and  a  reasonable  time 
thereafter,  to  be  allowed  to  the  party  injured  to  place  himself  in 
the  poMtion  he  would  have  been  in  had  not  his  rights  been 
violated.  This  rule  is  most  frequently  exemplified  in  the  wrong- 
ful conversion  by  one  peraon  of  stocks  belongii^  to  another.  To 
allow  merely  their  value  at  the  time  of  conversion  would,  in 
most  cases,  afford  a  very  inadequate  remedy,  Mid,  in  the  case  of 
a  broker,  holding  the  stocks  of  bis  principal,  it  would  afford  no 
remedy  at  all.  The  effect  would  be  to  give  to  the  broker  the 
control  of  the  stock,  subject  only  to  nominal  damages.  Tlie 
real  injury  sustained  by  the  principal  consists  not  merely  in  the 
assumption  of  control  over  tiie  stock,  but  in  the  sale  of  it  at  an 
unfavorable  time,  and  for  an  imfavorable  price.  Other  goods 
wrongfully  converted  are  generally  supposed  to  have  a  fixed 
market  value  at  which  they  can  be  replaced  at  any  time;  and 
hence  with  r^ard  to  them,  the  ordinary  measure  of  damages  is 
their  value  at  the  time  of  conversion,  or,  in  case  of  sale  and  pur- 
chase, at  tile  time  fixed  for  their  delivery.  But  the  application 
of  this  rule  to  stocks  would,  as  before  said,  be  very  inadequate 
and  unjust.    The  rule  of  h^est  intermediate  value  as  applied 

**  129  U.  S.  193,  200,  9  Sup.  Ct.  33S,  d&tM  the  question  oumot  arise.    Logui 

33  L.  ed.  668;  nee.,  In  rt  Smft,  114  Co.  N&t.  Bank  v.  TowDsend,  139  V.  8. 

Fed.  947.    Where  there  is  no  proof  of  67,  35  L,  ed.  107, 11  Sup.  Ct.  496. 
difference  in  value  at  the  respective 
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to  stock  transactions  has  been  adopted  in  England  and  in  sev- 
eral of  the  States  in  this  country,  whilst  in  some  others  it  has  not 
obtained.  The  fonn  and  extent  of  the  rule  have  been  the  sub- 
ject of  much  discussion  and  conflict  of  opinion.  ...  It  would 
be  a  h^tnilean  task  to  review  all  the  various  and  conflicting 
opinions  that  have  been  deUvered  on  this  Bubject.  On  the  whole 
it  seems  to  us  that  the  New  York  rule,  as  finally  settled  by  the 
Court  (d  Appeals,  has  the  most  reasons  in  its  favor,  and  we 
adopt  it  as  a  correct  view  of  the  law." 

S  614.  Penns^vania. 

In  Pennsylvania  the  rule  of  the  highest  intermediate  value  | 
is  not  applied  in  actions  for  the  non-delivery  of  chattels  gen^j 
ally,  though  the  price  has  been  paid  in  advance,**  nor  in  actions 
for  the  conversion  of  personal  property.*^  In  the  case  of  the^ 
conversion  of  stock,  the  general  rule  is  to  some  extent  modified,  j 
Where  the  consideration  for  the  stock  has  been  pud,  its  highest 
market  value  between  the  breach  and  the  trial,  tc^ther  witii 
the  bonus  and  dividends  received  in  the  meantime,  is  the  rule; 
where  the  consideration  has  not  been  paid,  the  plaintiff  is  al- 
lowed the  difference  between  it  and  the  value  of  the  stock, 
together  with  the  difference  between  the  interest  on  the  con- 
dderation  and  the  dividends  on  the  stock.^  The  general  rule 
in  trover  is  said  not  to  apply  "where  the  article  could  not  be 
obtained  elsewhere,  or  where  from  restrictions  on  its  produc- 
tion or  other  causes  its  price  is  necessarily  subject  to  very  con- 
fflderable  fluctuations."  In  the  case  of  bank  stock  which  is 
within  tim  exception,  the  ordinary  rule  would  hold  out  tempta- 
tions to  acts  of  wroi^ul  conversion,  by  making  them  profitable 
to  the  wrongdoer,  since  the  bank  or  any  other  trustee  might 
deprive  the  owner  of  the  very  advantage  he  had  in  view  when 
be  made  the  investment.  So,  in  an  action  to  replace  borrowed 
stock,  where  the  value  of  the  stock  was  highest  at  the  time  of 
the  trial,  that  value  was  held  in  an  early  case  to  be  the  proper 
measure  of  damages.**  But  the  princii^e  of  these  decisions 
applies  only  to  the  case  of  a  refusal  to  perform  the  contract, 

«  Smethunt  V.  Woobton,  5  W.  &  8.         •  Bank  of  MontgomeiT  t>.  Reew,  .28 
U».  Pa.  143. 

>  Ndler  «.  Kelley,  60  P&.  403.  •  Mu^raTe  v.  Beckendoiff,  53  Pa. 
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whereby  the  plaintiff  Buffers  the  loss  in  the  advance  of  the  price 
of  the  stock."  In  Neiler  v.  Kelley  "  Sharswood,  J.,  said  that 
in  cases  of  trover  for  stock  the  ordinary  rule,  "is  not  changed, 
but  only  modified  to  this  extent,  that  wherever  there  is  a  duty 
or  obligation  devolved  upon  a  defendant  to  deliver  such  stocks 
or  securities  at  a  particular  tjme,  and  that  duty  or  obligation 
has  not  been  fulfilled,  then  the  plaintiff  is  entitled  to  recover 
the  h^est  price  in  the  market  between  that  time  and  the 
time  of  the  trial.  The  groimds  of  this  exception  are  that  such 
securities  are  limited  in  quantity — are  not  always  to  be  ob- 
tained at  any  price,  and  are  of  very  fluctuating  value.  These 
are  supposed  to  constitute  sufficient  reasons  for  the  distinc- 
tion." But  it  has  finally  been  held  that  the  rule  in  Pennsyl- 
vania does  not  apply  to  ordinary  stock  contracts,  but  only  to 
trusts,  and  cases  where  justice  could  not  be  reached  by  the 
ordinary  measure  of  damages.^*  In  a  case  where  a  plaintiff, 
who  had  paid  for  stock,  formally  tendered  it  back  to  the  de- 
fendant, and  demanded  the  return  of  the  money,  or  the  de- 
fendant's note  for  the  amount,  pursuant  to  one  of  the  terms  of 
sale,  the  measure  of  damages  was  held  to  be  the  amount  pfud, 
and  not  the  market  price  at  the  time  of  the  refusal." 

The  Pennsylvania  courts  make  a  broad  distinction  between 
cases  involving  conscious  wrong  and  all  others.  "In  all  cases 
not  involving  an  actually  wrongful  converdon  or  breach  of 
trust,  the  old  and  well-established  rule  still  prevails  that  the 
value  of  the  stock  at  the  time  of  the  technical  conversion,  with 
interest  thereon,  is  the  true  measure  of  damages."  Hence 
when  stock  is  wroi^ully  transferred  under  a  forged  power, 
the  measure  of  damages  in  an  action  against  the  company  is ' 
the  market  price  of  the  stock  at  the  time  of  the  transfer;  '* 

MphiUipa'  Appeal,  68  Pa.  130.    See  Amd  bo  it  ie  held  to-day  that  the 

also  Bcdtenbaugh  r.  Ludwick,  31  Pa.  measure  of  damagee  for  breach  <rf  con- 

131.  tract  to  return  borrowed  stock  is  the 

"  69  Pa.  403,  40S.  value  of  the  stock  at  the  time  of  de- 

■*  Bank  of  Mcmtgomeiy  i;.  Reeea,  26  mand  for  return.    JenningB  p.  Loeffler, 

Pa.  143;  Work  v.  Bennett,  70  Pa.  4S4;  184  Pa.  318,  3Q  Atl.  214.,                ^ 

Huntingdon  &  B.  T.  R.  R.  &  C.  Co.  d.  "  Laubach  v.  LaubachjJS  Pa.  387 J 

English,  86  Pa.  247;  North  o.  Phillips,  "  Penna.  Co.  for  Insuranoe  s.  I^iila., 

89  Pa.  250;  Pennsylvania  Co.  for  In-  G.  A  R.  R.  R.,  1S3  Pa.  160,  25  AU. 

aurance  v.  Philadelphia.  G.  A  N.  R.  R.,  10*3. 
163  Pa.  leO,  25  AU.  1013. 
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while  on  the  other  hand  in  an  action  against  a  broker  for  con- 
version by  a  prransCture  sale  of  the  stock  he  was  carrying  the 
highest  price  between  the  conversion  and  the  trial  was  al- 
lowed." 

§  616.  Alabama,  South  Carolina,  Wyoming. 

In  Alabama  the  latest  cases  hold  it  proper  to  ^ve  evidence 
of  the  highest  value  between  the  time  of  the  conversion  and 
that  of  the  trial,  and  it  is  in  the_discretion  of  the  jiuy  to  give 
the  value  they  judge  proper  between  this  highest  value  and 
tbe^vahie  at  the  time  of  converdon,  with  lawful  interest  from 
that  time; "  but  the  jury  has  no  discretion  to  (pve  a  lower 
value  than  that  at  the  moment  of  conversion,  so  that  the  de- 
fendant cannot  show  that  the  value  has  diminished  after  the 
date  of  converaion.^^  The  rule  is  not  confiQed  to  commercial 
securities  of  fluctuating  value,  but  extends  to  other  personal 
property  as  well;  e.  g.,  a  mare."  In  Burks  v,  Hubbard  "  the 
court  s^d:  "This  discretion  of  the  jury  in  selecting  the  exact 
period  of  valuation  should  be  exercised  in  such  a  manner  as  to 
prevent  the  defendant  from  reaping  pecuniary  profit  through 
his  wrongful  act,  and  at  the  same  time,  in  proper  cases,  to  per- 
mit the  special  equities  or  hardships  of  the  particular  case  so 
to  operate  in  the  mitigation  of  damages  as  exact  justice  may' 
require."  * 

The  rule  in  South  Carolina  "  and  in  Wyomii^  '*  seems  to 
be  the  sune  as  in  Alabama.    If  the  tort  is  committed  imder  a 

**  Learock  e.  P&xbod,  208  Pa.  602,  57  DeUnue:  Johnson  v.  Marshall,  34  Ala. 

Atl.  1097.  S22.     But  in  caae  of  non-delivery  of 

"  Loeb  V.  Flash,  65  Ala.  526;  Street  fpoia  sold,  higher  iutennediate  ralue 

>.    Nebon,    67    Ala.    504;    Renfro    c.  was  disallowed.    Roae  r.  BoiemaD,  41 

Hu^tea,  69  Ala.  581;  Ryan  v.  Young,  Ala.  678. 

147  Ala.  660,  41  So.  954;  Henderson  v.  "  Boutwell  j!.  Parker,  124  Ala.  341, 

Rollind  (Ala.  App.},  55  So.  323.    See  27  So.  309. 

Calhoun  t>.  Art  Metal  Constr.  Co.,  152  ••  McGowan  t>.  Lynch,  151  Ala.  458, 

Ala.  607,  44  So.  877.  44  So.  573. 

In  the  earlier  cases  the  court  appears  **  69  Ala.  379,  384. 

to  have  laid  down  the  rule  in  the  more  "  But  see  {  617. 

coDunon  form,  without  leaving  it  to  the  "  Gregg  v.  Bank,  72  S.  C.  468,  52 

discretion  of  the  jury.  S.  E.  195.    See  an  earlier  case,  Kidd  i>. 

Coftnermon:   Tatum   d.    Manning,   9  Mitchell,  1  N.  A  McC.  334. 

Ala.  144;  Ewing  v.  Blount,  20  Ala.  694;  '■  Billiard  Flume  Co.  o.  Woods,  1 

Jenkins  v.  MoConico,  26  Ala.  213.  Wyo.  396. 
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bona  fide  claim  of  right,  the  jury,  it  is  said,  ought  not  to  ^ve 
a  very  high  verdict  based  on  subsequent  rise  in  value;  but  the 
remedy  for  a  capricious  exercise  by  the  jury  of  its  discretion  is 
a  new  trial;*' 

§  BIS.  Florida,  Arkansas,  MissiBs^>pL 

In  Florida  the  rule  of  the  highest  market  value  was  approved 
by  the  court,  in  Moody  v.  Caulk,'*  as  the  proper  one  la  the 
case  of  stock  held  for  investmeitt,  of  rare  pictures,  jewels,  and 
like  articles,  provided  the  jury  be  satisfied  that  the  plainti£r 
would  have  held  the  property  up  to  the  time  of  the  advance. 
In  Peterson  v.  Gresham,"  the  rule  in  Arkansas  was  siud  to  be 
"in  cases  where  there  is  an  increase  in  value  after  the  taking 
and  before  the  demand,  suit,  or  actual  conversion,"  the  highest 
market  value  during  this  time;  but  it  was  said,  when  the  prop- 
erty was  actually  converted  and  passed  beyond  the  possible 
reach  of  the  plaintiff,  then,  in  trover,  its  value  and  the  interest 
is  the  fixed  measure  of  damages. 

In  Mississippi,'*  the  Court  of  Errors  and  Appeals,  while  fo- 
jecting  the  fluctuating  rule,  maintained  the  following  excep- 
tions to  the  fixed  rule  of  the  value  and  interest:  First,  where 
the  original  act  was  wrongful;  second,  where  it  was  bonafide, 
but  the  defendants  subsequently  disposed  of  the  property 
wroi^ully,  and  with  knowledge  of  the  plaintiff's  claim;  third, 
where  the  taJdi^  and  disposition  of  the  property  were  both  in 
good  faith,  but  the  defendant  seeks  to  retain  the  excess  of  the 
proceeds  of  the  sale  over  the  market  value  at  the  time  of  the 
converuon  "as  a  speculation";  and  fourth,  where  the  property 
has  some  peculiar  value  to  the  plaintiff,  and  is  wilfully  taken 
or  withheld  by  the  defendant.  In  the  several  classes  of  cases 
thus  excepted  by  the  learned  court,  the  rule  of  compensation, 
in  its  opinion,  is  abandoned,  and  the  damages  are  left  at  large 
to  the  jiuy.  The  last  exception,  however,  as  we  think,  with 
deference,  might  be  properly  included  in  the  preceding  ones.*' 

•■  Carter  «.  Du  Pre,  IS  S.  C.  170,  44  not  "the  lugbnt  prioe"  &t  iriiiah  it 

Am.  Rep.  &e9.  would  have  been  sold  "at  the  time 

*<  14  Fla.  60.  of  oonveiKon."      Hamburg  Bank  v. 

»  26  Ark.  380,  388,  per  Gregg,  J.    In  Gaorse,  92  Ark.  472,  123  8.  W.  954. 

an  action  for  the  conversion  of  Bcrip,  "  Whitfield  p.  Whitfield,  40  Miaa.  362. 

tha  meuuie  of  damages  is  obviously  "  Aii&,  BiokeUii.Colton,41  MiaB.368. 


itizecy  Google 


S§  516ar-516G  TEXAS,  austbalu  1015 

S  Siea.  Indiana. 

In  Indiana  the  rule  kud  down  in  New  York  and  in  the  Su- 
prane  Court  of  the  United  States  is  followed,  and  the  measure 
of  dairu^es  allowed  is  the  highest  iatennediate  value  between 
the  injury  and  a  reasonable  time  after  notice  for  replacement 
in  the  market," 

§  B16b.  Iowa. 

In  Iowa,  in  case  of  the  conversion  of  goods  in  general,  the 
plaintiff  is  restricted  to  the  value  of  the  property  at  the  time 
of  converdon,  with  interest."  But  in  the  case  of  corporate 
stock  the  plaintiff  may  recover  the  h^est  value  which  it  at- 
tains between  the  time  of  conversion  and  a  reasonable  time 
for  replacing  it,  if  the  purchase  price  has  not  been  paid;  or,  if 
the  purchase  price  has  been  paid,  then  the  highest  value  be- 
tween the  conversion  and  the  time  of  the  bringing  of  the  ac- 
tion, providing  the  bringing  of  the  action  is  not  unreasonably 
delayed;  and  in  addition  to  this,  there  may  also  be  recovery  of 
interest  and  dividends.'"' 

I  Site.  Texas,  Australia. 

In  Texas  an^  in  Atutralia  the  rule  of  highest  intermediate 
value  between  the  injury  and  the  time  of  trial  is  adhered  to; " 
subject,  however,  to  the  limitation  that  the  action  must  be 
brcHig^t  seasonably,  otherwise  the  plaintiff  is  restricted  to  the 
vflJue  at  the  time  of  the  injury.'* 

«atiM9is'  Street  R.  R.  e.  Rcrfibiiu,  "  rexoa: Stepbenaon tr.  Price,  30  Tex. 

144  Ind.  671,  42  N.  E.  916,  43  N.  E.  715;  Witliff  v.  Spreen,  SI  Tex.  Gv. 

ft49,  3S  Am.  St.  Rep.  44S.  App.  644,  112  S.  W.  9S;  Raiidoii  t>. 

See  the  eutier  caaee:  Kent  v.  Qinter,  Bartcoi,  4  Tex.  2Sft;  Calvit  i>.  MoFod- 

23  Ind.  1;  Ellis  v.  Wire,  33  Ind.  127.  den,  13  Tex.  324;  Brasher  v.  Davidaoo, 

••GenaburKO.  M&rahaU  Fields  Co.,  31  Tex.  190;  Gregg  tr.  Fitihugh,  36 

104  lowft,  S09,  74  N.  W.  3,  Mid  cMW  Tex.  127. 

dted.  Aiulraiia:  Amoretty  v.  City  of  Mel- 

>*Loetacbert'.Dinoi),ll»U.202,93  boume  Bank,    13   Vict.    L.   R.   431; 

N.  W.  101;  Doyle  v.  Bunu,  123  la.  488,  Vicary  v.  Foley,  17  Vict.  L.  R.  407. 

99  N.  W.  196.    See  the  eariier  caaee:  "  Textu:  Heilbroner  n.  Douglass,  45 

CaimoD  v.  Fdaom,  2  la.  101;  Davcn-  Tex.  402. 

port  IT.  Wells,  3  la.  242;  Haniaon  v.  AuttraUa:  Amoretty  v.  City  of  Mel- 

OiAritmi,  37  la.  134;  Myer  K.  Wheder,  bourne   Bank,    13    Yvst.    h.    R.   431 

6S  la.  390;  Gibnaa  «.  Andrews,  66  la.  (wmUe). 
116;  Gravel  v.  Qough,  81  la.  272,  46 
N.  W.  1092. 
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§  S17.  Califomio. 

In  CaUfornia,  although  the  "highest  value"  rule  was  for  a 
time  adopted,^'  it  was  soon  sfud  that  "some  quaUfication  of 
the  rule  may  be  found  necessary  where  there  has  been  anun- 
^frsprifthlft  delay  in  brin^g  syit,  or  xmdsr  certain  spe(»al  cir- 
cumstances." ''*  And  in  a  later  case  the  rule  was  accordii^y 
seriously  modified.  In  May,  1863,  the  defendant  had  wrong- 
fully replevied  hay  crops,  then  not  worth  over  $2,500.  The 
following  year,  in  consequence  of  a  drought,  tiie  price  of  hay 
rose  enormously,  and  the  jury,  havii^  been  allowed  to  assess 
the  plaintiff's  damages  at  any  market  rate  prevailing  after  the 
conversion,  with  interest,  found  a  verdict  for  $25,763.37.  The 
court,  aftrar  reviewing  the  history  of  the  fluctuating  rule,  say 
that  it  is  an  exceptional  one  of  American  oi^n,  and  that, 
if  unqualified,  it  is  unjust.  Rejecting,  however,  as  illo^cal 
and  unreasonable  the  particular  qualification  of  it  sometimes 
adopted  as  to  diligence  in  bringing  and  prosecuting  the  suit, 
they  conclude  that,  in  the  class  of  cases  in  which  it  has  been 
apphed,  the  correct  measure  'ff  th"  ^'ehest  mar_ke_t  value  withjp 
what,-under  the  circumstances, _of  each,  case,  is  a  reasonable 
\  time-i^ter  ike  pro^pesty  was  taken,  with  iut^-est  "from  the 
time  whfiTi  ih(^  vahift  wa^  oatimntaH  "  As.  the  action  had  not 
been  brought  till  1869,  they  thought  that  too  wide  a  range  had 
been  allowed  the  jury,  and  therefore  set  aside  the  verdict.^' 
But  soon  after  this  decision  a  statute  was  passed,^'  to  the  effect 
that  the  detriment  caused  by  tiie  wrongful  conversion  of  per- 
sonal property  is  presumed  to  be  the  value  of  the  property  at 
the-^me  of  the  conversion,  with  interest,  or,  where  action  has 
he^^prosecutei^th  TPiuinTin.hlfi  HiligRncR,  the  hifthest  market 
vftliifi  si%  any  timfi  tw.twftfin  thpi  tionvRrwinTi  atiH  t^iP  vprHinf., 
without  interest- at  the  option  of  the  injurftd  party,  and  a  fair 
compensation  for  time  and  money  properly  expended  in  piir- 
suit  of  the  property." 


"  Douglass  (1.  Kraft,  9  Cal.  562;  oec,  "*'  "  Fromm  t>.  Sierra  Nerads  S.  M. 
Dabovich  t>.  Emeric,  12  Cal.  171.  Co.,  61  Cal.  629;  Niln  p.  Edwaids,  90 

"Hamer  v.  Hatheway,  33  Cal.  117.       Cal.  10,  27  Pac.  29B;  Ralston  s.  Bank 

"  Page  p.  Fowler,  39  Cal.  412,  2  Am.  ot  California,  112  Cal.  208,  44  Pac.  476; 
R«p.  462.  Lynch  v.  McGhan,  7  Cal.  App.  132,  93 

"  CaL  Civ.  Code,  {  3336.  Pac.  1044. 
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§  617a.  Otii«T  jmisdictions  having  a  statutory  rule. 

The  California  statute  has  been  adopted  in  several  of  the 
weston  States.  It  was  early  adopted  in  Dakota^  and  re- 
affirmed in  North  Dakota."  It  has  also  been  adopted  in 
Oklahoma.*"  A  cdmilar  statute  was  passed  independently  in 
Geoi^a." 

§  518.  New  Hampshire. 

The  rule  of  highest  intermediate  value  was  disapproved  in 
New  Hampshire  in  the  important  case  of  Pinkerton  v.  Man- 
chester and  Lawrence  Railroad,**  after  a  review  of  the  cases, 
and  the  value  of  the  articles  iriiich  should  have  been  delivered 
at  the  time  of  the  failure  to  deliver  them,  is  held  to  be  the  jiist 
and  convenient  measure  of  danu^es.   Bellows,  J.,  said; 

"The  general  rule  here  and  elsewhere  is,  that  in  an  action  on 
a  contract  to  deliver  goods,  stocks,  and  other  personal  property, . 
the  measure  of  dam^es  is  the  value  of  the  property  at  the  time 
and  place  of  delivery.  But  a  distinction  has  been  made  in  some 
jurisdictions,  by  which,  where  the  price  has  been  paid  in  ad- 
vance, the  plfuntiff  has  been  allowed  to  elect  the  value  at  the 
time  when  the  property  ought  to  have  been  delivered,  or  at  the 
time  of  trial,  or,  as  some  cases  hold,  the  value  at  any  inter- 
mediate period.  Such  a  distinction  has  been  recognized  in  Eng- 
land, in  New  York,  and  in  the  courts  of  some  other  States  in  the 
Union,  upon  the  ground  that  the  seller,  having  got  the  money  of 
the  plaintiff,  the  latter  may  be  deprived  of  the  means,  by  the 
sellear's  act,  of  goii^  into  the  market  and  purchasing  the  same 
property  at  the  then  market  prices. 

"There  being,  then,  much  conflict  in  the  authorities,  the 
question  is  to  be  settled  upon  principle;  and  it  may  be  assumed 
that  the  plaintiff  is  entitled  to  such  damages  as  will  be  a  fidl  in- 
demnity for  withholdii^  the  stock.  The  general  rule  is,  un- 
doubtedly, that  he  Bhall  have  the  value  of  the  property  at  the 

'•Dak.  Comp.  L.,  |  4603.  strued.    Elist  Nat.  Bank  «.  Minneap- 

»  Kckert  B.  Rugg,  1  N.  D.  230,  46  olis  A  N.  E.  Co.,  8  N.  D.  430,  79  N.  W. 

N.  W.  446  (in  this  ewe  CoriJw,  C.  J..  874. 

Batd  that  it  would  "work  out  abaui^  "Funk  tt.  Hendric^  24  Okla.  837, 

7enilt8");MistNat.  Bask  tr.  Bed  River  lOS  Pac.  352. 

Valley  Nat.  Bonk,  9  N.  D.  319,  83  "  Barnett  v.  ThomiMraa,  37  Ok.  33fi. 

N.  W.  221.  "  42  N.  H.  424,  457,  461. 
Tlw  statute  ta  to  be  atrictly  ood- 
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time  of  tbe-breach;  and  this  is  a  plain  and  just  rule  and  easy  of 
application,  and  we  are  unable  to  yield  to  the  reasons  aas^ed 
for  the  exception  which  has  been  sanctioned  in  New  York  and 
elsewhere.  It  ia  true  that,  in  some  cases,  the  plaintiff  may  have 
been  injured  to  the  extent  of  the  value  of  the  property  at  the 
h^est  market  price  between  the  breach  and  the  time  of  trial. 
But  it  is  equally  true  that,  in  a  large  number  of  cases,  and  per- 
haps generally,  it  would  not  be  so.  In  that  large  class  of  cases 
where  the  articles  to  be  delivered  entered  into  the  common  con- 
sumption of  the  country,  in  the  shape  of  provisions,  perishable 
or  otherwise,  horses,  cattle,  raw  material,  such  as  wool,  cotton, 
hides,  leather,  dyestuffs,  etc.,  to  hold  that  the  plaintiff  might 
elect,  as  the  rule  of  damages  in  all  cases,  the  highest  market 
price  between  the  time  fixed  for  the  ddivery  and  tiie  day  of 
trial,  which  ia  often  many  years  after  the  breach,  would,  in 
many  cases,  be  grossly  tmjust,  and  give  to  the  plaintiff  an 
amount  of  damages  disproportioned  to  the  injury.  For,  in 
most  of  these  cases,  had  the  articles  been  delivered  according  to 
the  contract,  they  would  have  been  sold  or  consumed  within 
the  year,  and  no  probability  of  reapii^  any  benefit  froin  the 
future  increase  of  prices.  So  there  may  be  repeated  trials  of 
the  same  cause,  by  review,  new  trial,  or  otherwise.  Shall  there 
be  a  different  measure  of  value  at  each  trial?  In  the  case  of 
stocks,  in  regard  to  which  the  rule  in  England  originated,  there 
are,  doubtless,  cases,  and  a  great  many,  where  they  are  pur- 
chased as  a  perman^it  investment,  and  to  be  held  without 
r^ard  to  fluctuations;  and  to  hold  that  the  damages  should  be 
the  highest  price  between  the  breach  and  the  trial,  when  t^ere 
is  no  reason  to  suppose  that  a  sale  would  have  been  made  at 
that  precise  time,  would  also  be  imjust.  But  it  may  be  fairly 
assumed  that  a  very  lai^  portion  of  the  stocks  purchased  are 
purchased  to  be  sold  soon;  and  to  give  the  purchaser,  in  case  of 
a  failure  to  deliver  such  stock,  the  right  to  elect  their  value  at 
any  time  before  the  trial,  which  might  often  be  several  years, 
would  be  giving  him,  not  indemnity  merely,  but  a  power,  in 
numy  instances  of  unjust  extortion,  which  no  court  could  con- 
template without  pain." 
Tliis  case  was  followed  later  in  Frothingham  v.  Morse.** 

••  45  N.  H.  645. 
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§  619.  OUier  jurisdictions  followiiig  the  general  rule. 

The  rule  of  highest  intermediate  value  is  disapproved  and 
the  general  rule,  giving  the  value  at  the  time  of  the  loss,  or,  in 
case  of  stock  carrying'  contracts,  the  New  York  rule,  followed 
in  most  jurisdictions.'*  In  Georgia  this  rule  was  followed  where 
tlie  conversion  was  not  a  continuing  one,  but  began  and  ended 
in  a  single  act,  as  a  sale.'' 

In  a  case  in  Michigan  "  Cooley,  J.,  said: 
Hubbdl,  26 


"  Cotmteliait:  Hurd 
Coon.  389.  CoiOra,  L 
deGreiy  when  the  price  was  piud  im 
advance:  West  v.  Prit«hard,  19  Conn. 
212. 

Diatriet  t^  CoUimbia:  Non-ildivery  oi 
Awfc;  T^loe  v.  Turner,  2  D.  C.  (2  Cr. 
C.  C.)  203. 

IJUnaU:  Anith  v.  Dunlap,  12  lU.  184; 
OUer  tr.  WUliftma,  21  lU.  118;  SturgM 
>.  Kdth,  S7  lU.  451;  Brewster  c  Van 
Uew,  119  m.  554,  69  Am.  Rep.  ^3; 
Shacf  er  e.  LKckinaon,  141  III.  App.  234. 
NonnJeluKrv  o/  goodi  told:  Cushman  e. 
Hayee,  46  III.  145. 

KaUtiek:/:  Sproule  v.  Ford,  3  Utt.  25; 
liHard  v.  Whittaker,  3  Bibb,  92. 

:  Vance  v.  Toume,  13  I*. 


Maine:  Freeman  v.  Harwood,  49  Me. 
195,  77  Am.  Dec.  254.  FaUure  to  w 
(wn  borrowed  tloek:  McKenney  n. 
Bunes,  63  Me.  74. 

Mar^and:  Third  Nat.  Bank  p.  Boyd. 
44  Md.  47,  22  Am.  Rep.  35.  Refwai 
to  Iran^er  itoek:  Baltimore  Marine  Ins. 
Co.  0.  Daliymple,  26  Md.  269,  306, 
80  Am.  Dec.  779,  n.  {«emWe);  Balti- 
more C.  F.  Ry.  V.  Sewell,  35  Md.  238,  6 
Am.  Rep.  402;  Andrews  v.  Claric,  72 
Md.  396,  20  Atl.  429. 

MaaaehaelU:  Coneerrion:  Kennedy 
r.  WMtweU,  4  Pick.  466;  Greenaeld 
Bank  v.  Leavitt,  17  Pick.  1,  28  Am. 
Dec.  268;  Johnson  n.  Sumner,  1  Met. 
172.  S^iaal  to  ittue  or  tranter  aUxk: 
Gtay  V.  Portland  Bank,  3  Mass.  364, 
390,  3  Am.  Dec.  156;  Sargent  v.  Frank- 
lin Ins.  Co.,  8  Pick.  90,  19  Am.  Dec. 
306;  Biissey  ■>.  Manufacturers'  &,  M. 


Bank,  10  Pick.  415;  Wymaa  t>.  Amer- 
ican Powder  Co.,  8  Cuab.  168.  In 
Maynard  v.  Pease,  99  Mass.  565,  in  the 
ease  of  a  sale  by  a  factor  below  a  limit 
fixed  by  principal,  the  rule  in  Baker  v. 
Drake  was  adopted  as  at  least  one  of 
which  defendant  could  not  complun. 

Michigan:  Bates  v.  Stansell,  19 
Mich.  91 ;  Chadwick  v.  Butler,  28  Mich. 
349,  352,  per  Cooley,  J.  (sembja);  Jack- 
son t>.  Evans,  44  Mich.  510. 

Muamtri:  Coiwersion:  Walker  v.  Bor- 
land, 21  Mo.  289. 

Nevada:  Conoertion:  0'Meac«  v. 
North  American  M.  Co.,  2  Nev.  112, 
00  Am.  Dec.  306;  Boylan  v.  Huguet,  8 
Nev.  345. 

North  CaroUrut:  Conmrsion:  Arring- 
ton  V.  Wihnington  &.  W.  R.  R.,  6 
Jones  L.  68,  per  Ruffin,  J.  (,»embU). 

Ohio:  Paihtn  to  reium  borrowed  atodt: 
FoBdick  IT.  Greene,  27  Oh.  St.  484,  22 
Am.  Rep.  328. 

Tennessee:  Nortrdelivery  of  goodi  told: 
CofTman  u.  Williams,  4  Heisk.  233,  240. 

Vermont:  Non-deliveri/:  Hill  b.  Smith, 
32  Vt.  433;  Copper  Co.  v.  Copper  Min- 
ing Co.,  33  Vt.  92;  Austin  v.  Langlois, 
83  Vt.  104,  74  Atl.  489. 

Witetmrin:  Ingram  ti.  Rankin,  47 
Wis.  406,  2  N.  W.  755,  32  Am.  Rep. 
762,  erplaining  Weymouth  v.  Chicago 
&  N.  W.  Ry.,  17  Wis.  550,  84  Am.  Dec. 
763;  Webster  u.  Moe,  35  Wis.  76. 

Canada:  McMurrich  v.  Bond  H.  H. 
Co.,  9  Up.  Can.  Q.  B.  333  (ssmWe); 
Glenn  w.  Schaffer,  17  W.  L.  Rep.  273. 

»  Dorsett  n.  Frith,  25  Ga.  537. 

"  Chadwick  p.  Butler,  28  Mich.  349, 
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"A  party's  right  of  recovery  must  be  deemed  fixed  at  some 
time,  and  he  camiot  wait  for  an  indefinite  period  and  speculate 
upon  the  changes  in  the  market  while  takii^  upon  himself 
none  of  the  risks  of  decline.  This  would  put  him  in  a  better 
position  than  if  he  had  the  property  in  possession;  for  then,  if 
he  would  realize  upon  it,  he  miwt  select  a  particular  time  for 
making  sate,  and  accept  the  price  at  that  time;  while  under  the 
rule  r^ed  upon  he  may  have  the  highest  price  for  a  series  of 
yeMs  by  simply  postponing  the  bringii^j  of  suit." 

§  620/  Time  of  breach  or  tort 

When  it  is  said  that  the  measure  of  dam^es  is  fixed  by 
the  time  of  the  conversion,  trespass,  or  brdlch,  or  other 
wroi^,  it  must  not  be  overlooked  that  this  does  not  necessarily 
mean  the  moment  at  which  the  act  is  done  which  becomes  t^e 
foundation  of  the  suit.  As  the  plaintiff  frequently  has  a  choice 
'.of  remedies,  6.  g.,  to  ratify  the  act  done,  as  in  the  case  of  a 

Congful  sale,  or  to  call  upon  the  wroi^doer  to  replace  him,  or 
replace  himself,  the  time  at  which  tlie  cause  of  action  becomes 
'  bomplete,  by  no  means  necessarily  coincides  witii  the  initial 
'  moment  of  wrong.  In  all  such  cases,  the  time  cannot  be  fixed 
until  the  plaintiff  has  had  notice  or  acquired  knowledge  of  the 
wrong.  Under  the  rule  of  lughest  intermediate  value  he  may 
select  a  date  arbitrarily  from  a  period  of  time;  under  tB'e  rule 
of  Baker  v.  Drake,  he  has  a  reasonable  period  of  time  to  de- 
termine his  course  of  action.  The  question  of  time  may  be 
also  complicated  by  the  agreement  between  the  parties.  Where 
negotiable  securities  are  pledged  for  a  time  loan,  it  is  the  duty 
of  the  pledgor  to  keep  the  securities  on  hand  at  all  times  ready 
to  be  delivered  to  the  pledgee  on  payment  of  the  debt.  An 
unauthorized  sale  is  a  conversion,  but  the  pledgor  may  elect 
to  treat  the  sale  as  a  breach  of  the  continuing  duty  to  keepTthe 
securities  till  maturity;  and  if  this  is  so,  he  can  sue  for  the 
market  value  of  the  securities  at  the  time  of  the  maturity  of  the 
contrad.  He  may,  in  other  words,  select  one  of  two  points  of 
time.^    And  in  the  simple  case  of  conversion,  the  election  of 

'For  {520  of  the  (dgbth  edition,  N.  3.  L.  206,  25  Atl.  92ft,  30  Am.  St. 
»ec  i  522.  Bep.  M3. 

"Dimock  t>.  U.  S.  Nat.  Bank,  66 
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the  plaintiff  may  be  made  manifest  by  a  demand  for  the  stock 
pledged,  and  if  this  demand  comes  in  the  form  of  an  action, 
the  time  of  conversion  coincides  with  that  of  the  action  and 
the  time  of  its  commencement  fixes  the  initial  point  of  lia- 
bility" 

§  621.*  Importance  and  limitations  of  the  New  York  mle. 

The  importance  of  the  New  York  rule  comes,  as  has  been 
noticed  by  one  of  the  courts  which  has  had  the  matter  under 
consideration,  from  the  fact  that  the  market  for  the  greater 
part  of  all  the  speculative  stock  transactions  in  the  country  is 
the  New  York  Stock  Exchange.  The  rule  hid  down  in  the 
leading  case  of  Baker  v.  Drake  **  may  be  described  as  the  one 
rule  which  has  survived  the  struggle  for  an  expression  of  the 
principle  imderlying  the  allowance  of  a  higher  intermediate 
value. 

It  must  not  be  forgotten,  as  is  too  often  the  case,  that  the  rule 
in  Baker  v.  Drake  was  limited  by  its  learned  author  to  the  case 
which  he  had  before  him.  Judge  Rapallo  neva*  laid  it  down  as 
a  general  measiire  of  damages  in  all  cases  of  conversion  of  stock. 
The  case  before  him  was  that  of  a  pledge  of  stock  purchased  on 
a  mai^in,  and  pledged  as  security  for  a  continuing  contract  to 
carry  it  with  a  view  to  profits  through  a  rise  in  the  market. 
There  were  two  wrongs,  one  a  tort — ^the  convermon  of  the 
stock— the  other  a  breach  of  the  contract  between  pledgee  and 
pledgor  not  to  sell  loithout  notice.  In  either  case  there  was  room 
for  the  recovery  of  something  more  than  the  value  of  the  stock 
at  the  time  of  the  conversion:  m  one  case,  the  "probable 
profits";  in  the  other  the  actual  enhancement  in  the  value  of 
the  stock  down  to  the  end  of  the  reasonable  time  within  which 
the  plaintiff  might,  had  he  not  been  kept  in  ignorance  of  the 
sale,  have  fixed  the  unoimt  of  the  loss  by  reptacement.*"  Thus 
limited,  the  rule  has  stood  the  test  of  time.  But  it  must  not  be 
mistaken  for  an  universal  rule,  in  all  cases  of  conversion  of| 
stock.    This  fact  is  illustrated  by  the  most  recent  cases.    In 

■For  {521  of  the  eighth  e^tion,  > 66  N.  Y.  618,  23  Am.  Rep.  80. 

see  i  533.  » Sec  this  caw  fuUy  «       "     * 

"Continental  Divide  M.  I.   Co.  v.  chap.  XI. 
Bliky,  23  Colo.  160,  40  Pac.  633. 
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Mclntyre  v.  Whitney  "  brokers  converted  stock  purchased  for 
a  customer,  on  a  margin.  It  was  at  the  time  worth  $45,125. 
Without  any  knowledge  of  this,  the  customer  deposited  with 
the  pledgees  additional  "margin,"  amountii^  to  $25,000.  Be- 
tween the  time  of  the  discovery  by  him  of  the  conversion,  and 
a  reasonable  time  to  replace,  the  highest  market  value  was 
S26,625;  he  then  still  owed  $15,000,  balance  unpaid  on  the 
loan;  this  he  tendered,  and  demanded  his  stock;  defendants 
were  unable  to  deliver  it.  The  referee  to  whom  the  case  was 
referred,  applied  the  rule  in  Baker  t>.  Drake  and  gave  the 
plaintiff  the  difference  between  the  highest  market  prices  and 
S15,000.  But  on  appeal  the  judgment  was  not  allowed  to  stand ; 
Miller,  J.,  saying  that,  by  that  rule,  the  phuntiff  could  recover 
about  one-third  of  what  he  had  paid  in  cash,  while  the  defend- 
ants would  pocket  as  profits  the  amount  of  the  decline  in  the 
market  value  of  the  stock,  or  $18,500.  On  appeal  the  judgment 
was  modified  so  as  to  give  the  plaintiff  the  difference  between 
the  actual  value  of  the  stock  converted,  or  $45,125,  less  the 
unpaid  balance  of  $15,000,  or  $30,125,  with  interest  on  bal- 
ances.'' 

This  case,  together  with  another  recent  decision  in  the  same 
court,"  gives  a  very  complete  view  of  the  present  state  of  the 
law  in  New  York,  and  probably  most  other  American  juris- 
dictions in  which  stock-Ksarrying  contracts  are  treated  as  involv- 
ing a  pledge  of  stock  owned  by  the  customer.  The  rule  may 
be  stated  as  follows: 

1.  Whether  the  action  is  regarded  as  sounding  in  contract 
'  or  tort,  the  customer  is  entitled  at  least  to  the  benefit  of  the 

price  actually  realized. 

2.  Owing  to  the  purpose  of  the  contract  itself  havii^  a  ref- 
erence to  the  fiuctuations  of  the  market,  he  is  entitled  in  addi- 
tion to  the  rise  in  the  market  within  a  reasonable  time  after 
he  has  knowledge  of  the  sale,  for  replacement,  either  by  the 
broker,  or  by  himself. 

3.  AU  this  is  based  on  the  assumption  that  the  broker  has 

"  13ft  App.r)iv.  567, 124  N.Y.Supp.  written.     Mclntyre  v.  Whitney,  201 

234.  N.  Y.  526,  94  N.  E.  1096. 

"  The  Court  o!  Appeals  affirmed  the  'ISaiher  v.  Ellingwood,  No.  2,  137 

judgment  as  modified,  no  opinion  b^ng  App.  Div.  704,  122  N.  Y.  Supp.'^S^ 
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fully  accounted  to  the  customer  for  the  money  received  by  him, 
and  that  the  customer  is  suing  only  for  the  profits  of  the  ven- 
ture, or  the  full  damages  occasioned  by  the  tort. 

4.  If  the  securities  have  been  paid  for,  the  customer  is  en- 
titled to  their  full  value  as  ascertuned  by  the  h^est  price 
under  the  Baker  v.  Drake  rule.'* 

5.  If  the  broker  was  not  reimbursed  by  the  iinauthorized 
sale  for  his  advances  he  will  be  entitled  to  interpose  a  coun- 
terclaim for  the  balance. 

6.  When  the  stock  has  steadily  declined  in  value,  the  rule 
in  Baker  v.  Drake  is  necessarily  inapplicable,  and  the  plaintiff 
recovers  the  price  for  which  the  stock  was  sold  less  any  balance 
due  the  broker,  with  interest. 

$  822.  The  New  York  rule  and  av<ndable  consequences. 

The  rule  in  Baker  v.  Drake,  like  some  other  variations  from 
the  ordinary  rule  of  the  value  at  the  time  of  the  act  complained 
of,  and  which  deprives  the  plaintiff  of  his  property,  must  be 
considered  with  "reference  to  the  rule  of  avoidable  consequences. 
It  has  been  already  pointed  out  "^  that  the  rule  of  avoidable 
consequences  is  a  branch  of  the  rule  excluding  remote  damages. 
What  the  plaintiff  would  (acting  as  prudent  men  usually  act) 
do,  on  notice  of  a  breach  of  contract  or  tort,  in  order  to  reduce 
the  loss,  the  law  expects  him  to  do  in  the  ordinary  coiu'se  of 
things.  If  he  does  not  take  such  steps,  and  the  loss  is  thereby 
enhanced,  this  is  the  result  of  his  own  independent  volition  or 
n^ligence,  and  is  only  related  to  the  defendant's  act  as  a  con- 
sequence of  that  remote  class  of  which  the  law  cannot  take 
c(^piizance.  For  instance,  in  contracts  of  personal  service, 
the  plaintiff  earns  his  livii^  by  the  work.  Hence,  it  is  reason- 
able to  assume  that,  if  thrown  out  of  work  by  defendant's  act, 
he  will  reduce  the  loss  as  soon  as  possible  by  a  new  contract  of 
service.  If  he  Ues  by,  his  subsequent  loss  of  money  is  the  result 
of  his  own  choice,  not  of  the  defendant's  act.  So,  if  a  roof  leaks, 
it  is  reasonable  to  assume  that  the  person  whose  health  and 
safety  are  endangered  by  the  leak  will  repair.   If  an  owner  of  a 

*•  Wright  V.  Bk.  of  MetroiKdiB,  110         *•  See  dbap.  Z. 
N.  Y.  237, 246, 18  N.  E.  79,  6  Am.  St. 
Rep.  SSe, ».,  1  L.  R.  A.  289. 
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boat  looking  for  freight  loses  it  through  defendaDt's  act,  it  is 
only  natural  that  he  should  tiy  to  get  other  freight.  And  so  in 
a  multitude  of  other  cases  in  which  the  rule  has  been  applied. 
But  it  does  not  follow  that  because  aH  contracts  are  founded 
on  the  expectation  of  benefit  of  some  kind,  all  parties  contract- 
ing must  be  expected  on  a  breach  to  proceed  to  replace  them- 
selves.** 

§  623.  Nature  of  the  contract  to  cany  stock. 

The  contract  which  the  New  York  courts  have  had  prin- 
cipally in  view  is  the  agreement  by  stock  brokers  to  carry  stock 
for  a  customer.  The  broker  bu}^  for  the  customer  a  certain 
niunber  of  shares,  ^Mnst  which  the  customer  makes  a  deposit, 
called  a  "margin."  The  intention  of  the  agreement  is  that  if 
the  stock  rises  the  broker  shall,  on  notice,  sell  the  stock  for  the 
customer,  the  latter  getting  the  benefit  of  the  rise.  If  it  falls, 
the  broker  is  also  entitled  to  demand,  by  proper  notice,  addi- 
tional margin,  and  on  failure  to  make  the  margin  good  he  may 
sell  the  stock.  The  broker  is  said  to  carry  the  stock  because  he 
advances  the  whole  purchase-money  (except  the  margin), 
charging  the  customer  with  interest  and  commission.  In 
New  York  a  transaction  of  this  kind  is  held  to  make  the  rela^ 
tion  between  the  customer  and  broker  that  of  pledgor  and 
pledgee;"  and  if  the  broker  sells  without  demand  to  supply 
additional  margin,  or  without  notice,  this  amotmts  to  conver- 
sion." Whatever  the  natiu«  of  the  relation  is  held  to  be,  it  is 
obvioxis  that  the  object  of  the  agreement  is  always  to  secure  a 
profit  from  a  rise  in  the  market  value.  It  is  also,  a  continuing 
contract.  The  broker  agrees  to  carry  the  stock,  not  for  a 
definite  time,  but  for  an  indefinite  time,  he  beii^  not  only 
pledgee,  but  selling  agent  as  well,  and  the  stock  being  left  in  his 
hands  for  sale.  Both  parties  contemplate  a  sale,  either  at  a 
profit  or  at  a  loss.  If  an  xmauthorized  sale  by  the  broker  is  re- 
garded as  a  conversion,  according  to  the  ordinary  rule  the 
measure  of  damans  would  be  simply  the  value  of  the  stock  at 
the  time  of  the  sale;  if  it  is  looked  upon  as  a  breach  of  a  con- 

■•  See  anu,  eh»p.  XI.  "  lb. 

"  GiUett  V.  Whiting,  120  N.  Y.  403, 
24  N.  £.  790. 
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tjnuii^  agreement  to  carry  the  stock,  and  have  it  ready  for  the 
pluntUT  if  he  wishes  to  sell  it,  there  being  no  fixed  time  for  per- 
fOTmance,  and  the  defendant  having  put  performance  wholly 
out  of  his  power,  there  is  no  hardship  in  charging  him  with  all 
the  profits  that  might  with  reasonable  certainty  have  been 
made  within  the  period  durii^;  which  the  contract  would  have 
continued.  But,  it  has  been  contended  in  opposition  to  the 
New  York  rule,  there  is  usually  no  certainty  whatever  that 
any  profits  would  have  been  made,  because  the  contract  might 
at  any  moment  have  been  brought  to  an  end  by  the  plaintiff 
himself.  Nor  is  there  in  the  ordinary  case  any  certainty  that  he 
would  have  directed  a  sale  on  a  rising  market.  There  is  conse- 
quently no  way  of  proving  with  that  certainty  required  by  the 
first  principle  of  the  law  of  damages  that  he  would  have  had 
anything  but  the  value  of  the  stock  at  the  time  and  place  of 
conversion.  From  this  conclusion  the  New  York  courts  have 
escaped  by  a  limited  appUcation  of  the  rule  of  avoidable  con- 
sequences. Discarding  from  consideration  (^liier  dicta  in  those 
cases  in  which  a  genial  duty  of  replacement  is  insisted  on,** 
the  law  in  New  York,  as  evolved  from  Baker  v.  Drake,  is  quite 
confflstent  with  itself  and  with  general  principles.  If  the  action  I 
be  r^arded  as  one  of  contract,  the  necessary  certainty  is  found  | 
in  the  circumstance  that  it  is  a  continuing  contract  to  carry, 
and  caimot  be  brought  to  an  end  ipso  facto  by  a  wroi^ul  sale;  if 
as  one  of  tort,  the  plaintiff  has  a  right  within  a  reasonable  time 
after  discovery  to  replacement.  What  he  has  been  cut  off  from 
is  the  right  to  be  replaced  by  the  broker,  or  to  replace  himself, 
within  a  reasonable  time  after  he  comes  to  knowledge  of  the 
vrtHogful  act,  and  the  value  of  this  right,  which  on  a  falling 
market  is  worth  nothing,  on  a  rising  market  is  worth  something, 
and  the  only  way  to  measure  it  is  that  applied  in  Baker  v. 
Drake.  Hence  it  follows  that  the  New  York  rules  as  they 
stand  to-day,  are  not  at  war  with  the  elementary  principles  of 
damages  either  in  contract  or  tort.  The  plaintiff  is  entitled, 
ai  least,  to  the  value  at  the  time  of  conversion  or  failing  to  de- 
liver. But  whenever  he  has  lost  with  reasonable  certMnty 
mOTe  than  this,  he  recovers  what,  in  contract,  are  reasonable 

«  Wri^t  0.  Bk.  or  Metropolig,  110     6  Am.  St.  Rep.  356,  n.;  Weld  v.  Postal 
N.  Y.  237,  18  N.  E.  79,  1  L.  R.  A.  289,      T.  C.  Co.,  199  N.  Y.  88,  92  N.  E.  415. 
65 
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profits,  and  in  tort  are  special  or  consequential  damagea.  This 
r^t  ag^  is  limited  by  the  rule  of  avoidable  consequences. 
Whatever,  after  the  expiration  of  a  reasonable  time  for  re- 
placement, he  might  have  made  is  remote,  or  micertain.  The 
reasonable  time  measures  the  extent  of  the  right,  and  its  length 
depends  on  all  the  circumstances  of  the  case.  The  reason  why 
these  rules  have  little  or  no  application  in  the  ordinary  case  of 
sales  of  chattels  is  not  that  chattels  do  not  ordinarily  fluctuate 
in  price,  but  because  there  is  not  usually  any  interval  between 
the  breach  and  the  time  when  it  comes  to  the  knowledge  of 
the  customer.  In  Illinois,  the  New  York  rule  is  in  force  ""  as 
to  stock  contracts;  and  contracts  to  carry  wheat  or  com  in 
that  jurisdiction  would  seem  to  fall  under  the  same  principles. 

§  B24.  Contract  to  h<dd  for  a  rise  in  the  maAet— Principal 
and  agent. 

We  have  just  seen  that  when  a  conversion  is  committed  by 
a  broker,  selling  the  plaintiff's  stock  prematurely,  the  act  may 
be  not  only  a  tort,  but  also  the  breach  of  a  continuing  contract. 
Upon  principles  that  will  be  considered  in  a  later  chapter,  the 
measure  of  damages  for  breach  of  auch  a  contract  would  be 
regulated  by  the  value  of  the  stock  at  the  time  of  performance. 

If,  for  instance,  the  broker  had  directions  to  sell  at  a  cert^n 
price,  and  that  price  was  reached  after  the  wrongful  sale,  but 
before  notice  to  the  plaintiff,  he  should  recover  damages  meas- 
ured by  the  value  of  the  stock  at  that  price.  If  the  broker  was 
to  hold  until  ordered  to  sell,  and  the  plaintiff,  after  the  sale, 
but  before  notice  of  it,  gave  orders  to  sell,  the  value  of  the 
stock  at  the  time  such  orders  were  given  should  be  taken  as 
the  measure  of  damages.  If  no  orders  were  given  by  the  plain- 
tiff until  after  notice  of  the  sale,  it  is  certiun  that  he  would 
have  held  the  stock  for  a  reasonable  time  after  the  time  at 
which  he  had  notice  of  the  sale;  lot^  enough,  at  least,  for  him 
to  send  selling  orders  to  the  broker  and  for  such  orders  to  be 
carried  out.  And  though  it  is  impossible  to  prove  that  he 
would  have  sold  at  that  time,  it  is  certain  that  he  would  haoe 
had  the  stock  then;  and  since,  through  breach  of  the  broker's 

■°°  Brewator  v.  liew,  lift  HI.  5S5,  69     Am.  It«p.  823;  SohaeflFer  e.  Dickinacm, 
141  lU.  App.  234. 
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contract,  he  did  not  have  it,  he  would  seem  entitled  to  the 
value  of  it  at  that  time.  This  reasoning  applies  not  only  to 
brokers,  but  to  factors,  and  other  agents  who  hold  the  property 
of  thdr  principals  with  power  of  sale.  Accordii^y  where  a 
factor  sells  property  contrary  to  his  instructions  he  may,  in  a 
proper  action,  be  held  liable  for  the  highest  market  value  for  a 
reasonable  time  after  the  sale."'  This  principle  was  approved 
in  a  case  in  North  Carolina."*'  In  that  case  a  carrier  was 
directed  to  dehver  the  pl^tiff's  goods  to  a  certain  factor  of 
his  who  had  instructions  as  to  the  sale  of  the  goods.  The 
carrier  misdelivered  the  goods  to  another  factor  of  the  plaintiff, 
who  having  no  instructions  sold  the  goods.  It  was  held  that 
tiie  same  measure  of  damages  should  be  adopted  that  woiild 
apply  in  the  case  of  a  wrongful  sale  by  the  factor  to  whom  the 
goods  were  to  be  delivered;  and  this  was  the  difference  between 
the  price  obtained  and  the  highest  market  price  of  the  goods 
between  the  time  of  the  sale  and  the  receipt  of  notice  by  the 
plaintiff. 

§  626.*  Goieral  conclusions. 

We  have  gone  into  the  subject  of  higher  intermediate  value 
in  detail,  and  with  Uberal  extracts  from  the  cases,  because 
otherwise  it  is  involved  in  great  confusion  to  which  there  is  no 
apparent  key.  Arranged  historically,  however,  the  cases  il- 
lustrate ciiriously  the  metamorphosis  of  the  law  in  freeing 
itself  from  the  old  fetters  of  formal  actions.  While  the  forms 
of  action  lasted,  the  effort  of  the  courts  was  to  discover  a 
measure  of  damages  suitable  for  each  form.  Now,  in  trover, 
this  was,  owing  to  a  nimiber  of  causes,  peculiariy  difficult. 
It  was  easy  to  say  that  the  measure  of  damages  was  the  value 
at  the  time  of  the  conversion,  with  interest,  and  that  a  demand 
and  refusal  were  evidence  of  the  conversion,""  but  this  was  no 
sooner  done  than  it  became  evident  that  special  circumstances 
must  modify  the  application  of  the  rule  in  different  cases. 
The  conversion  by  no  means  necessarily  fixed  the  actual  date 

■  For  i  S25  <rf  the  eighth  ediUon,  S55;  MUbsnk  v.  Denntstown,  21  N.  Y. 
aee  f  497a.  386. 

"'  Loraine  v.  Cutwiight,  3  Wash.  >**  Aningtoa  v.  WilDunftoii  A  W. 
C.  C.  161;  MiQriiaid  ■>.  PesM,  99  Man.     R.  R.,  6  Jonei  L.  (N.  C.)  68. 

■M  Qould'a  Pleading,  4th  ed.  £2,  63. 
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of  the  wrong,  for  the  plaintiff  might  have  had  no  Imowledge 
of  it  at  the  time;  the  value  might  have  fluctuated  greatly  before 
demand  and  refusal;  the  property  might  have  had  a  special 
value;  the  plaintiff  might  be  deprived  of  the  opportunity  to 
replace  himself;  the  thing  converted  might  be  returned  before 
trial.  In  the  development  of  the  action,  it  was  natural  that 
the  courts  should  at  first  attempt  to  establish  some  more 
comprehensive  rule  of  damages  which  should  let  in  all  the 
special  circimsstances.  The  rule  of  highest  intermediate  value 
between  conversion  and  verdict  was  an  attempt  of  this  sort. 
Under  it  the  greatest  posuble  latitude  was  given  the  plaintiff, 
both  as  to  time  and  value,  and  many  years  were  wasted  before 
it  was  settled  that  such  a  rule  was  entirely  in  conflict  with  the 
elementary  principles  of  compensation.  Since  then,  the  courts 
have  worked  out  the  theory  of  a  higher  intermediate  value  in 
certain  cases,  and  numerous  cases  have  been  found  where  the 
plaintiff  must  be  allowed  to  prove  special  or  consequential 
dami^es.  At  the  end  we  reach  what  may  be  called  the  only 
general  modem  rule,  the  value  of  the  property  or  propwty 
rights  lost  with  interest;  increased  by  special  circumstances 
within  the  limits  fixed  by  the  rules  governing  consequential 
damages,  and  limited  by  the  rule  of  avoidable  consequences. 
And  this,  obviously,  must  have  been  the  moduli  principle,  had 
the  action  of  trover  never  been  heard  of."* 
"•  See  chi4>.  X. 
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CHAPTER  XXIII 

ACTIONS  FOR  THE  RBCOVERT  OF  SPECIFIC   PERSONAL  PROPERTY 

i  526.  ActiDiu  for  the  neoYtry  of  per-     f  636.  Damagea  for  detention. 

sonaJ  property.  536.  Decrease  in  value. 

827.     Detinue.  636a.  Low  of  the  property  pending 

528.  Replevin.  Utigatirai. 
52Sa.  Separate  action  by  defendant.  537.  Value  of  use. 

529.  Nominal  damages.  S3S.  Interest  aa  damages  for  deten- 

530.  Early  English  statutes.  tion. 

531.  Value  of  the  property.  539.  Increase  or  income  of  the  pn^ 
631a.  Recovery  by  owner  of  a  qwcial  erty. 

int«Ket.  540.    Coiuequeotial  damages. 

532.  Plaintiff  bound  by  valuation  in        541 .    Sequeattation    proceeding    in 

633.    Value,  when  to  be  estimated.  542.     Reciprocal  damages. 

534.     Value  increoaed  by  labor  of  de- 
feated party. 

§  626.  Actions  for  the  recovery  of  personal  property. 

Two  fonns  of  action  were  prescribed  by  the  common  law 
for  the  recovery  of  specific  personal  pr(^)erty — detinue  and 
replevin;  the  first  being  generally  used  where  there  was  a  tor- 
tious detention  only,  the  latter  where  there  was  a  tortious 
taking.  The  action  of  detinue  has  become  obsolete  except  in 
a  few  juriBdictions.  The  action  of  replevin,  on  the  other  hand, 
or  a  statutory  action  of  a  aimilar  nature,  is  still  in  force,  and 
is  the  action  ordinarily  resorted  to  for  the  purpose  of  securing 
the  possesaon  of  personal  property. 

The  procedure  in  this  form  of  action  is  peculiar.  Where  not 
modified  by  local  practice,  the  action  is  begun  by  the  sheriff 
taking  possession  of  the  property  under  the  writ  and  deliver- 
ing it  to  the  plaintiff,  who  is  required  to  execute  a  bond  condi- 
tioned to  return  the  property  if  he  proves  not  to  be  entitled  to 
it,  and  to  pay  such  damages  as  may  be  suffered.  The  ques- 
tion of  right  to  the  property  is  then  litigated,  and  a  juc^pnent 
^ven  for  one  party  or  the  other;  if  for  the  plaintiff,  judgment 
is  only  for  damages  in  taking  and  detaining  the  property;  if 
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for  the  defendant,  it  is  for  a  return  of  the  property,  and  dam- 
ages for  taking  and  detaining  it  under  the  writ.  By  a  modem 
modification  often  adopted,  judgment  in  the  latter  case  is,  as 
we  shall  see,  in  the  alternative,  either  for  a  return  or  for  the 
value  of  the  goods. 

If  judgment  is  given  for  the  defendant,  two  courses  are  open 
to  him.  He  may  take  out  a  writ  of  execution  on  the  judgment, 
as  in  an  ordinary  case.  But  he  has  also  the  bond  given  by  the 
plaintiff  upon  taking  the  goods  imder  the  replevin  writ,  and 
he  may  bring  action  upon  that.  If  he  choose  the  latter  alterna- 
tive, his  measure  of  recovery  is,  first,  the  amount  of  the  judg- 
ment in  the  replevin  suit;  second,  any  further  compensation 
secured  to  him  by  the  bond.  It  is  therefore  clear  that  in  an 
action  on  the  replevin  bond  questions  involving  the  measure 
of  dam^es  in  actions  of  replevin  may  be  involved,  and  some 
cases  of  actions  upon  replevin  bonds  will  necessarily  be  con- 
sidered in  this  chapter.  The  questions  ordinarily  involved  in 
actions  on  such  bonds  will  he  considered  later.  What  has  been 
said  of  replevin  bonds  applies  equally  to  detinue  bonds. 

§  S27.  Detinue. 

*  In  detinue,  as  in  debt,  no  damages  were  generally  given  for 
the  thing  itself,  that  being  recoverable  in  specie;  but  merely 
for  its  detention.  If,  however,  the  property  was  not  finally 
returned,  then  damages  m^ht  be  given  for  its  value.*  "The 
action  of  detinue,"  says  the  Supreme  Court  of  Tennessee,  "is 
for  the  thing  detained  and  damages  for  detention:  the  value 
of  the  property  is  ascertained  by  the  jiuy;  and  the  judgment 
is  in  the  alternative  for  the  sum  so  found,  as  the  value  in  case 
the  thing  recovered  cannot  be  had."  *  The  question  on  the 
issue  of  non  deHrtet  was  whether  the  chattel  were  detained, 
and  if  so,  what  was  its  value  and  what  the  damages  for  its  de- 
tention; and  so  the  ordinary  modem  form  of  verdict  in  detinue 
finds  the  value  of  the  property  and  damages  for  its  detention. 

But,  as  has  been  said,  if  for  any  reason  the  property  camiot 
be  returned,  the  plaintiff  is  entitled  to  its  full  value.*    So,  in 

'  S^er  on  DamageB,  69,  70.  ■  The  value  is  to  be  taken  u  of  the 

*  Waite  V.  Dolby,  8  Humph.  (Tenn.)  time  of  finding  the  verdict.  Penny  e. 
406.  Davis,  3  B.  Mon.  (KyO  313.     And 
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the  early  cases,  where  we  often  find  detinue  brought  for  charters 
or  title-deeds,  if  the  charters  were  de8tJt>yed  or  made  way  with 
(eloigned),  the  plaintiff  recovered  all  in  damages.*  **  Dam- 
ages for  the  detention  may,  without  proof  of  a  demand,  be 
recovered  in  thia  action  from  the  commencement  of  the  de- 
fendant's unlawful  possession.*  If  the  property  were  destroyed 
while  in  the  defendant's  possesdoo,  and  without  his  fault,  no 
part  of  its  value  should  be  included  by  the  jury  in  their  estimate 
of  damages;  but  if  the  destruction  resulted  from  the  defend- 
ant's fault  or  culpable  neglect,  the  jury  may  include  that  value 
in  their  estimate  of  damages.*  In  detinue,  deterioration  by 
use  is  an  element  of  damage  ^  in  addition  to  the  annual  rent 
or  hire  of  the  property.'  In  detinue  for  slaves,  it  has  been  sfud 
that  emancipation  is  no  defence.*  In  Robinson  v.  Richards,"* 
judgment  in  detinue  (for  mules)  having  been  entered  "that 
defendant  recover  of  plaintiff  (and  appellant)  the  property 
sued  for,  or  the  value  as  assessed,  at  his  election,  and  also  the 
damages  as  assessed,"  etc.,  etc.,  it  was  held  that  the  words  "at 
his  election  "  should  be  stricken  out,  the  court  further  saying 
that  damages  in  detinue  go  with  the  recovery  whether  of  the 
chattel  or  of  its  value.  In  Holly  v.  Floumoy  "  it  was  said  that 
the  jury  might,  in  their  discretion,  assess  the  highest  value  be- 
tween the  commencement  of  the  suit  and  the  time  of  trial. 

In  a  case  where  detinue  was  broi^t  for  stock  certificates, 
which  had  been  returned  pendente  lite,  it  was  held  that  the 
jury  mi^t  confine  themselves  to  an  assessment  of  damages." 

wbere  tlie  defendant  had  am  interest  'Alabama:  Carroll  c.  PatfakiUer,  3 

in  the  property  (c  g.,  was  a  moiV  Port.  279;  Frolick  v.  Prmley,  29  Ala. 

gagor),  plaintiff  reoDvera  the  value  of  467,  65  Am.  Dec.  413. 

his  inteo'eflt  only.     Hundley  v.  Callo-  Kentucky:  Glasoock  v.  Hays,  4  Dana, 

my,  45  W.  Va.  S16,  31  S.  E.  937.  fiS. 

*  So  held  where  the  property,  a  alave,  'Wilkenon  D.  McDougal,  48  Ala. 
died  after  judgment;  but  the  court  in-  617. 

timated  that  in  case  of  death  before  "  45  Ala.  364. 

judgment  only  nominal  damagea  could  "  54  Ala.  90. 

have  beeai  ^vmi.    Miqr  tr.  Jamenon,  11  "  WiUiama  r.  Archer,  5  C.  B.  318. 

Arlc.  368.  See  Archer  o.  WiUiama,  2  Car.  &  lOr. 

'  Gardner  t>.  Boothe,  31  Ala.  186;  26;  CnMsfield  o.  Such,  8  Ex.  826,  ^ 

Whitfield  V.  WUt&eld,  44  MisB.  264.  L.  J.  Ex.  325. 

*  Bethea  v.  MoLennon,  1  Ired.  L.  Where  the  pUuntifi  claims  'title  to 
(N.  C.)  523.  the  property  under  a  mortgage,   evi- 

'  Freer  t>.  Cowka,  44  Ala.  314.  dence  of  the  a^e  of  the  property  under 
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In  this  case  the  property  was  demaiuied;  the  stock  was  worth 
£3  53.;  when  it  was  delivered  it  had  fallen  to  £1,  and  the  plun- 
tiff  was  held  entitled  to  recover  the  difference.  A  plaintiff  in 
detinue,  whose  title  to  the  property  sued  for  ia  legally  divested 
before  the  trial  of  the  cause,  can  recover  nothing  beyond  his 
damages  for  its  detention  to  the  time  when  his  title  was  di- 
vested, and  the  costs  of  suit.'* 

§  628.  Replevin. 

*  The  action  of  detinue  has,  however,  fallen  into  great  disuse, 
and  in  some  of  the  States  of  the  Union  it  is  abolished  by  statute. 
We  proceed,  therefore,  to  the  action  of  replevin.  And  this 
action,  also,  has  been  so  much  altered  and  modified  by  special 
statutes,  that  it  will  only  be  proper  here  to  treat  of  it  very  suc- 
cinctly. As  to  the  character  of  this  action,  we  have  already 
stated  that  the  plaintiff,  by  his  writ,  seizes  the  specific  property, 
and  at  the  same  time  gives  a  bond  with  proper  sureties,  con- 
ditioned to  return  it,  or  its  vahie,  provided  it  shall  finally  ap- 
pear that  he  has  no  right  of  action.  The  bond,  however,  is 
only  a  cumulative  security  to  the  defendant;  and  if  the  plain- 
tiff fails  to  establish  his  right,  the  court  may  proceed  in  the 
action  itself  to  award  damages  against  him,  as  the  result  of  a 
cWm  declared  to  be  unfounded,  for  the  value  of  the  property 
taken  by  him. 

The  nature  of  the  proceeding  is  well  and  briefly  stated  by 
Parsons,  C.  J.: 

"The  plaintiff  having  by  the  service  of  the  writ  obtained  the 
poesesdon  of  the  goods  replevied,  prosecutes  it  to  obtain  judg- 
ment for  damages  and  costs  against  the  defendant  for  the  capK 
tion  and  detention.  These  are  the  objects  of  his  suit.  The 
defendant  not  only  resists  the  plaintiff's  cMms,  but  he  also 
complains  of  an  injury  arising  from  the  service  of  the  writ.  He 
demands  back  the  chattels,  with  damages  occadoned  by  the 
replevin,  and  his  costs  in  the  defense.  .  .  .  The  distinction 
between  replevin  and  other  actions  in  which  the  plaintiff  de- 

the  mortgage  by  the  plaintiff  and  ita  doioe  for  the  purpose  of  mitigating  the 

purchase  by  the  defendant,  after  the  defendant'e  damages.    Foster  e.  Cltam- 

pUintiff  htu]  acquired  the  possession  berkin,  41  Ala.  158. 
under  the  statutory  bond  given  by  him  ■*  Cole  c.  ConoUy,  16  Ala.  271. 

in  the  action,  ia  not  competent  evi- 
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maDds  a  debt,  or  damages,  or  lands,  is  very  clear,  because  the 
magnitude  of  the  debt  or  damages,  and  the  quantity  of  the 
land,  is  involved  in  the  plaintiff's  original  demand,  as  well  as 
his  title  to  recover  anything.  But  in  replevin,  the  demand  of 
the  defendant  is  founded  on  the  legal  process  sued  and  prose- 
cuted by  the  plaintiff."  "  *• 

The  essential  distinction  between  trover  and  replevin  as  re- 
gards the  rule  of  damages,  aade  from  the  element  of  wilfulness 
in  the  taking  or  detention,  is  briefly  this :  In  trover,  the  title  to 
the  property  is  regarded  as  having  passed  to  the  defendant, 
irtio  is  therefore  liable  for  its  value  simply  with  interest.  In 
replevin,  the  title  is  treated  as  still  in  the  plaintiff,  who  is  there- 
fore to  recover  not  only  the  chattel  itaelf  or  its  value,  but  also 
damages  for  its  detention,  of  which  interest  may  be  the  meas- 
ure but  is  not  in  all  cases  the  necessary  limit." 

Either  plaintiff  or  defendant  may  have  a  judgment  for  the 
value  of  the  property  or  for  dami^es  for  detention;  but  the 
{xinciples  r^ulating  the  measure  of  damages  will  generally  be 
the  same,  whether  the  judgment  is  in  favor  of  the  [^ntiff  or 
the  defendant.  Unless  a  distinction  is  expressly  made,  there- 
fore, the  principles  stated  and  the  authorities  cited  will  apply 
equally  to  judgments  for  plaintiff  or  defendant. 

Replevin  will  lie  only  against  one  in  actual  possession  of  the 
property  at  the  time  suit  is  instituted." 

S  1126a.  Separate  action  by  defendant 

It  is  to  be  olserved  that  in  replevin  the  plaintiff  proceeds  on 
the  strei^th  of  his  own  title.  The  defendant  may  have  (as  in 
New  York  by  statute")  the  ri^t,  in  case  he  prevails,  to  have 
his  damages  assessed  in  the  same  action;  or  he  may  afterwutls 
bring  a  separate  action  for  damages. "  In  such  a  suit  the  ques- 
tion of  title  is  presumptively  rea  adjudieata.'' 

§  629.  Nominal  damages. 

If  the  party  really  ^ititled  to  the  {noperty  fails  in  the  action, 

X  Bruce  t>.  Learned,  4  Maas.  614, 017.  "  L.  1882,  chap.  410,  {  1342. 

"  McGavocb  r.  Chunberiun,  20  ID.  "  Bndy  ».  Beadleton,  17  N.  Y.  Supp. 

219.  42. 

»  Bomo  r.  Kinc  IM  N.  C.  385,  59  '•  Brady  «.  Bettdleton,  17  N.  Y.  Supp. 

a  E,  1044.  42,  43. 
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on  account  of  a  technicality,  such  as  failure  to  prove  a  formal 
demand  for  the  property,  the  jn^vailing  party  recovers  nominal 
,  damages  only."  So  when  the  detention  was  momentary  only, 
nominal  damages  for  detention  will  be  recovered."  And  where 
a  verdict  is  given  for  the  plaintiff,  this  entitles  him  to  nominal 
dami^es  for  the  detention  if  no  actual  damages  are  proved.** 

§  S30.  Eariy  English  statutes. 

*  In  this  action  the  plaintiff  had  damages  at  common  law; 
and,  by  the  statute  of  Gloucester,  coste,  as  a  consequence  of 
such  damages;  but  the  avowant  or  defendant  in  replevin  had  no 
costs,  although  la  many  cases  where  an  avowry  or  conusance 
was  made,  and  a  return  prayed,  the  defendant  was  an  actor.** 
In  consequence  of  this  hardship  two  statutes  were  passed  **  ^v- 
ing  such  damages  and  costs  to  the  defendant  as  the  plaintiff 
would  have  had  at  common  law.*'  These  statutes  have  been 
generally  re-enacted  in  this  coimtry;  and  where  the  statutes,  or 
the  decisions  founded  on  them,  do  not  apply,  a  reasonable  rule 
may  generally  be  deduced  from  the  analogous  cases  decided 
upon  the  actions  of  trovo-,  trespass  de  bonis  asportatis,  case 
for  injury  to  personal  property,  and  on  sales  of  chattels.** 

§  631.  Value  of  the  property. 

Where  the  chattel  is  not  returned  by  the  unsuccessful  party, 
the  damages  must  cover  its  value  as  well  as  the  injuries  done 
by  the  detention.*"    If  there  is  no  evidence  on  the  record  of 

■•  Untied  Slaiet:  Treat  t>.  Staples,  1  Rowlqr  g.  CUbbs,  14  Johns.  386;  Cald- 

Holmes,  1.  weU  e.  West,  21  N.  J.  L.  411. 

Imea:  HainuLn  v.  Goodrich,  1  Greene,  "  Indiana:  Fetere,  B.  &  L.  Co.  n. 

13.  Leeh,  119  Ind.  98,  20  N.  E.  201,  12 

Marjfiand:  Belt  tr.  Worthington,  3  G.  Am.  St.  Rep.  367. 

&  3.  247.  Iowa:  Neeb  v.  McMillan,  98  la.  718, 

New  York:  Pierce  v.  Van  Dyke,  6  68  N.  W.  438. 

Hill,  ai3.  Manfiand:  Benesch  tr.  Wdl,  6»  Md. 

"  Whitman  v.  Merrill,  126  Man.  127.  276. 

"  Starkey  v.  W^te,  69  Vt.  163,  37  Muaitrippi:  Pearce  v.  Twichell,  41 

Atl.  292.  Mim.  344;  Woolner  v.   Spalding,  6S 

"  Bacon's  Abr.  Costs,  F.  of  Coots  in  Miss.  204,  3  So.  5S3. 

Replevin.  MUtowi:  Hohenthal  tt.  Watwn,  28 

"7Hen.VIII,chq>.4;21Hen.Vni,  Mo.  360;  Frei  i>.  Vogel,  40  Mo.  149; 

chap.  19.  Einehey  v.  Kodi,  42  Mo.  App.  230. 

"James  b.  Tutney,  Cro.  Car.  497;  NtAradea:    Heidimau-Benoist    Sad- 
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the  value  of  the  property  or  of  its  use,  only  nominal  damages 
are  aUowed."  In  Washington  Ice  Co.  i;.  Webster  "  the  property 
taken  was  ice.  On  assessment  of  damages  for  the  defendant 
the  jury  were  told  that  the  defendant  was  entitled  to  the  value 
of  the  ice  at  the  time  it  was  taken  and  where  it  was  situated, 
for  any  lawful  use  to  which  it  could  be  put.  If  it  was  valuable  to 
use  there,  he  is  entitled  to  its  value  for  use.  If  it  was  valuable 
fat  sale,  he  is  entitled  to  its  value  for  sale.  If  it  was  valuable  to 
s^id  to  market  he  is  entitled  to  whatever  value  it  had  at  the 
time  and  place  for  any  market — its  value  for  any  purpose  to 
which  it  might  be  put.  It  was  held  that  this  charge  was  cor- 
rect, and  that  if  at  the  place  of  taking  there  were  no  sales,  the 
value  should  be  determined  by  sales  made  at  the  nearest  point 
affording  a  market.  So  where  the  entire  machinery  of  a  cloth 
manufactory,  including  steam  en^es  and  apparatus,  had  been 
wrongfully  replevied  from  a  manufacturer,  it  was  held  in  his 
8uit  on  the  replevin  bond,  the  condition  of  which  was,  that  the 
plaintiff  in  replevin  should  pay  all  such  costs  and  dam^es  as 
the  defendant  in  replevin  should  recover  gainst  him,  and 
should  also  return  the  goods  in  like  order  as  when  taken,  in  case 
such  should  be  the  final  judgment,  that  the  measure  of  damages 
was  the  same  which  under  ordinary  circumstances  attending  a 
sale  and  purchase  might  reasonably  be  agreed  on  as  a  fair  price 

dIeiT  Co.  p.  Schott,  S9  Neb.  20,  80  As  to  the  valuation  of  separate  itemB, 

N.  W.  47.  see  Blakeley  v.  Duncan,  4  Ter.  184. 

Nob  Hamptkin:  Kendall  ».  Rtta,  f^ AlabaTna.Hetmleyt'.Orendorff,  152 

22  N.  H.  1;  Mener  v.  Bailey,  31  N.  H.  Ala.  5d9,  44  So.  869. 

9.  Arkaatae:  Smith  v.  Eoiuton,  26  Aric. 

ffew  Jarteu:  Frasier  v.  Fredericks,  24  183. 

N.  J.  L.  162.  Colorado:  Sopris  i>.  Wdsetor,  1  Colo. 

New  York:  Down  o.  Rush,  28  Barb.  607. 

157;  Tracy  v.  New  York  &  Harlem  IlHnoia:  Seabuiy  t>.  Ross,  69  HI.  633. 

R.  R.,  9  BoBW.  396.  MitAigan:  Utenix  v.  Clark,  2  Mich. 

OUaAoma:  Jackson  o.  Glase,  3  Okla.  327. 

143,  41  Pac.  79.                                  '  >■  68  Me.  449.    But  it  is  eaid  that  in 

Pennapbonui:  Swope  o.  Crawford,  16  replevin  for  goods,  where  there  is  no 

Pa.  Super.  Ct.  474.  claim  that  they  have  fluctuated  in  value 

Tetuia»te:  Sayers  p.  Hohnee,  2  Cold,  or  advanced  in  price,  testimony  can- 

269.  not  be  allowed  as  to  their  value  in  viete 

Canada:  Deal  ir.  Potter,  26  Up.  Can.  of  the  hatard*  of  the  ■fHaitaiff'i  bunintes, 

Q.  B.  S78;  Lewis  v.  Teale,  32  Up.  Can.  or  what  they  are  worth  to  him  in  the 

Q.  B.  108;  Graham  t>.  O'Callaghaa,  14  ordinary  couise  of  his  bunness.    Bon&- 

Ont.  App.  477.  Bteel  v.  Orvis,  22  Wis.  £22. 


itizecy  Google 


1036  EXCOVERY  OP  SPECIFIC  PERSONAL  PROPBRTT     §  531a 

for  the  property  between  a  vendor  dearous  of  Belling  and  a  pur- 
chaeer  desirous  of  purchasing  the  property  as  a  whole,  to  be 
used  in  the  place  where  it  was  situated,  and  for  the  purpose  for 
which  it  was  intended  and  arranged.^  In  replevin  for  a  fence, 
the  plaintiff  can  only  recover  the  value  of  the  materials  after 
removal,  not  the  value  of  the  fence  as  it  stood  on  the  land.** 
In  Texas,  in  an  action  for  the  recovery  of  specific  property  or 
its  value,  a  valuation  by  the  jury  higher  than  the  evidence  war- 
ranted, with  the  view  of  inducing  a  surrender  of  the  property, 
was  sustained."  Where  goods  are  of  special  value  to  the  owner, 
such  value  may  be  recovered,  though  the  value  to  the  party  in 
the  wroi^  is  much  less;  go  in  case  of  "half-breed  scrip"  "  or  of 
vouchers,  statement  of  expenditures  upon  a  building,  and  an 
affidavit  of  their  correctness.'* 

§  631a.  Recovery  by  owner  of  a  special  interest. 

If  the  successful  party  is  a  special  owner,  and  the  other  the 
general  owner,  recovery  can  be  only  for  the  interest  of  the  spe- 
cial owner.**  Thus  a  distraining  landlord  can  recover  only  the 
amount  of  his  rent; ''  one  holding  on  a  lien  can  recover  no 
more  than  the  amoimt  of  his  lien;  **  and  a  E^eriff  who  has  at- 
tached or  levied  upon  goods  can  recover  no  more  than  the 
amoimt  of  the  debt  or  execution,  with  costs  and  interest.*^   So, 

.  *  SteTena  v.  Tuite,  104  Mnw.  32S;  "  Hart  c.  TobUe,  2  B^  (S.  C),  408. 

aee.,  Roth  o.  Felt,  111  N.  Y.  Supp.  649,  -  Indian  TerrUory:  George  R.  Barso 

60  Miac.  114.  live  Stock  Commiafflon  Co.  ».  AdAms, 

»  Peonybecker  v.  McDouRal,  48  Cal.  2  Ind.  Ty.  119,  48  S.  W.  1023. 

160.  N^>ra*ka:  Creightoo  v.  Haytborn,  49 

•>  Cochrane  t.  Wmbum,  13  Tex.  143.  Neb.  526,  68  N.  W.  934. 

We  know  of  no  vairajit  for  euch  a  doc-  So  of  plet^^:  Holmes  n.  Longston, 

trine  elsewhere.  110  Ga.  861,  36  S.  E.  251. 

"  Bradley  p.  Gamelle,  7  Minn.  331.  "  Cdorado:  Whitkowski  v.  Hill,  17 

H  Drake  n.  Aueibach,  37  Minn.  505.  Colo.  372,  30  Fac.  55. 

**  Kanitu:  Wolfley  v.  Bidng,  12  Kan.  Tmoa:  Hayden  v.  Anderson,  17  la. 

635;  Shahan  v.  Smith,  38  Kan.  474,  16  158. 

Fac.  740;  Friend  v.  Green,  43  Kan.  167,  MinntMta:  Dodge  v.  Chandler,  13 

23Pac.  93.  Minn.  114. 

MuAigan:  Weber  v.  Henry,  16  Mich.  MwDyuri:  Hall  v.  Bramell,  S7  Mo. 

399.  App.  285. 

Nebnuka:  Keraenbrock  e.  Martin,  12  N^atka:  Merrill  v.  Wedgwood,  25 

Neb.  374;  Cmts  t>.  Wr^,  19  Neb,  581;  Neb.  283,  41  N.  W.  149;  Gat«  t.  Par- 

Jamtwn  p.  Kent,  42  Neb.  412, 60  N.  W.  rott,  31  Neb.  581,  48  N.  W.  387;  Gam- 

879.  ble  P.  WilBon,  33  Neb.  270,  50  N.  W.  3. 
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where  the  parties  have  different  interests  of  uiy  sort  in  the  same 
property,  one  can  recover  against  the  other  no  more  than  the 
value  of  his  interest."  Thus  in  case  of  a  lease  of  rolling  stock 
to  a  railroad,  with  agreement  that  the  rental  should  be  applied 
in  payment  of  a  purchase  price,  and  all  property  of  the  railroad 
afterwards  was  mortgaged;  this  mortgage  was  foreclosed,  the 
purchaser  having  notice  of  the  lease;  the  lessor  replevied,  de- 
fendant gave  bond  and  retained  the  property,  and  plaintiff  had 
judgment;  the  court  held  that  defendant  was  not  answerable 
for  the  whole  value,  since  he  had  a  qualified  interest  in  the  prop- 
erty, that  is,  the  interest  under  the  lease.  The  amount  of  rent 
paid  under  the  lease,  since  it  went  toward  the  purchase  money 
of  the  property,  was  to  be  deducted  from  the  value."  So,  where 
a  person  wrongfully  appointed  receiver  replevied  the  goods 
from  the  owner  and  got  possession,  and  was  afterwards  rightly 
appointed  receiver,  it  was  held  that  thoi^^  he  must  fail  in  the 
replevin  suit  this  shotdd  be  considered  in  the  amount  of  dam- 
ages, ranee  the  recovery  must  be  proportioned  to  the  actual 
interest  of  the  successful  party.* 

On  this  principle,  where  a  mortgagee  succeeds  against  the 
mortgagor  or  a  person  claiming  under  him,  he  can  recover  no 


Witeontin:  BaAtia  v.  Hamlin,  22  ^tls. 

The  sheriff  cannot  get  the  amount  of 
aecutiona  wbicli  came  to  iia  hands 
■ft«r  the  goods  had  beoi  taken  from 
his  ponoMdon  by  the  replevin  writ. 
MerriU  i>.  Wedgwood,  25  Neb.  283,  41 
N.  W.  149;  Sloan  v.  Cobum,  26  Neb. 
607,  42  N.  W.  728. 

Where  the  sheriff  has  levied  upon 
partnenbip  property  for  the  individual 
debt  of  a  partner,  and  the  property  is 
replevied,  the  Extent  of  his  recovery  is 
the  value,  at  the  time  of  the  levy,  of 
the  beneficial  intetcet  of  the  execution 
defendant  in  such  property,  on  account- 
ing and  settlement  of  the  partnership 
biuness.  Donellan  v.  Hardy,  57  Ind. 
393;  Ferguson  v.  Di^  (Ind.  App.),  33 
N.  E.  213. 

■•/mm;  Feck  v.  Bosebright,  75  la. 
08,  39  N.  W.  213  (purchaser  and  seller 
of  goods). 


tiortk  CanUna:  Barium  c.  Massey,  S 
Ire.  192  (tenant  for  hfe  of  slave  and 
remainderman). 

Petrntj/bMoaa:  Woods  e.  Kldn,  223 
Pa.  267,  72  AU.  623  (owner  subject  to 

WiKoium:  Lillie  v.  Dunbar,  62  Wis. 
198,  22  N.  W.  467,  51  Am.  Hep.  718 
(vendor  and  purohaier). 

Where  one  partner  wrongfully  by 
replevin  took  the  property  from  the 
hands  of  the  other,  the  full  value  of  the 
property  ehould  be  assessed  against 
him,  nnce  to  aeBeas  the  value  of  his 
intetcet  would  involve  a  full  partner- 
ahip  aooounting.  Jenkins  it.  Mitchell, 
40  N^.  664,  59  N.  W.  90. 

■  Collins  f .  Bellefonte  Centnl  R.  R., 
171  Pa.  243,  33  Atl.  331. 

••  Guy  E>.  Doak,  47  Kan.  366, 37  Pk. 
96S. 
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more  than  the  amount  of  the  mortgage  debt;*'  and  where  he 
fails,  he  is  liable  for  no  more  than  the  excess  of  the  value  of 
the  property  over  his  claim.** 

Where  on  the  other  hand  the  controversy  is  between  the 
possessor  of  goods  and  a  stranger  the  mere  possessor,  whatever 
his  interest,  is  entitled  to  the  full  value  of  the  goods.** 


§  632.  Plaintiff  bound  by  valuation  in  writ 

It  has  been  held  in  England  and  in  the  United  States,  that 
the  plaintiff  in  the  replevin  suit  is  bound  by  the  estimate  of 
the  property  made  by  himself.**  The  defendant,  however,  is 
not  bound  by  the  valuation  In  the  writ,*'  nor  in  an  action  on 
a  rei^evin  bond  is  the  value  of  the  property  fixed  by  the 
value  stated  in  the  undertaking  ^ven  by  the  party  replevy- 
ing.** 


<i  Against  mortgftgor: 

Muttntri:  Dillftrd  o.  McClure,  04 
Mo.  A|9.  488. 

Witamain:  Smith  f.  Philips,  47  Wis. 
202,  2  N.  W.  385. 

Agunat  junior  mortgagee: 

Montana:  Schwab  v.  Owens,  10 
Mcmt.  381,  25  Fac.  1040. 

Witeontin:  Klinkert  e>.  FultoH,  S.  &. 
M.  Co.,  113  Wis.  493,  89  N.  W.  507. 

Against  purohaaBr  from  mortgagor: 
Hundley  r.  Calloway,  45  W.  Va.  516, 
31  S.  E.  937. 

Contra,  however,  of  an  attaching 
creditor  of  the  mortgagor,  who  appears 
to  have  beea  treated  aa  a  stranger: 
SteveoBQD  D.  Lord,  15  Colo.  131, 25  Pac. 
313. 

"Recovery  by  mortgagor:  Deal  o. 
Osborne,  42  Minn.  102,  43  N.  W.  835. 

By  attaching  sheriff  in  suit  against 


Kanaai:  Mowe  ir.  Shaw,  1  Kan.  App. 
103,  40  Poc.  929. 

WUcoiuin:  Saxton  ir.  Williams,  15 
Wis.  292. 

"Dakota:  Madison  Nat.  Bank  v. 
Farmer,  5  Dak.  282,  40  N.  W.  345 
(mortgagee). 

N^/rtuka:  Merchants'  Bank  v.  Mc- 


Donald, 63  Neb.  363,  377,  88  N.  W. 
492  (sbeiiff). 

iVeio  York:  Hanover  Nat.  Bank  v. 
American  D.  &  T.  Co.,  14  App.  IKv. 
256,  43  N.  Y.  Supp.  544  (pledgee). 

"  CaHfomia:  Schmidt  v.  Nunan,  63 
CaL371. 

Maine:  Tuck  v.  Moses,  58  Me.  461; 
Washington  Ice  Co.  v.  Webster,  62 
He.  341,  16  Am.  Rep.  462. 

Ntbm^ca:  Gamble  v.  Wilson,  33  Neb. 
270,  50  N.  W.  3. 

New  York:  "nedman  v.  O'Brien,  36 
N.  Y.  Super.  Ct.  639. 

OU(Juma:  Brook  v.  Bayleos,  S  OkU. 
568,  52  Pac.  738. 

Ermbmd:  Middleton  o.  Biyan,  3  M. 
A  S.  15G. 

But  in  Briggs  v.  Wlswell,  56  N.  H. 
319,  it  was  said  the  value  in  the  writ  of 
replevin  is  'prima  fade  evidence  against 
the  plaintiff  on  the  trial. 

<*  Maine:  Thomas  v.  Spofford,*46  Me. 
408;  Tuck  v.  Moses,  58  Me.  461. 

T«mtee»ee:  Goodman  n.  Floyd,  2 
Humph.  69. 

*  Vmied  State*:  Sweeney  f.  Lomme, 
22  WaU.  208,  22  L.  ed.  727. 

Ntw  Jertey:  West  8.  Caldwell,  23 
N.  J.  L.  736. 
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§  638.  Value,  when  to  be  estimated. 

The  value  of  the  property  is  to  be  found  in  some  cases 
at  the  time  of  the  wrongfiil  takii^;,  in  others  at  the  time  of 
^ne  trial,  according  to  whether  damages  are  ^ven  for  the  con- 
version, or  a  sum  of  money  is  named  as  a  substitute  for  the 
property. 

In  some  jiuisdictions  it  is  in  the  option  of  the  defendant  by 
giving  a  bond  to  answrar  for  damages  to  keep  the  property  and 
turn  the  action  into  a  mere  action  for  damages  for  the  convor- 
don  of  the  goods.  Where  this  practice  prevails,  the  value  <d  the 
property  is  allowed  as  damages  for  the  conversion,  and  is  tiiere- 
fore  to  be  found  as  of  the  time  of  the  converaon  by  the  defend- 
ant. So,  in  actions  in  the  detinet,  as  it  is  called,  that  is,  actions 
in  which  the  property  was  eloigned  or  put  by  the  defendant 
out  of  the  sheriff's  reach,  so  that  it  could  not  be  restored  by  the 
dieriff  to  the  plaintiff  at  the  outset  of  the  proceedings,  the 
judgment  cannot  be  for  the  property,  since  that  is  eloigned;  it 
can  only  be  for  its  value.  The  action  becomes  one  for  the  con- 
version of  property.  Finally,  when  the  plaintiff  himself  elects 
not  to  have  the  property  taken  on  the  writ  though  he  is  entitled 
to  have  it  so  taken,  the  action  is  in  substance  an  action  for  the 
conversion  of  the  property.  In  all  these  cases  the  measure  of 
dam^;es  is  the  value  of  the  [noperty  at  the  time  of  the  demand 
by  the  sheriff,"  or,  in  those  jiuisdictions  following  that  rule,  the 
bluest  value  between  that  time  and  the  trial.^ 

But  where  the  property  was  taken  by  the  plaintiff  at  the 
banning  of  the  suit,  and  judgment  is  in  favor  of  the  defendant 

"  CaHforrtia:  Saler  v.  Chit,  34  CaL  MiMmtri:  Pope  v.  ^enkiiu,  30  Mo. 

Ml.  628  (but  oontra,  Miller  v.  Btyden,  34 

Qtorgia:  Smith  f.  Duke,  6  Oa.  App.  Mo.  App.  602,  v&lue  &t  time  of  triiJ). 
75,  94  S.  E.  292.  NAraaka:  Honaker  p.  Veeey,  67  Neb. 

Indiana:  Yelton  p.  Slinkanl,  86  Ind.  413,  77  N.  W.  1100. 
190;  FeteiB  B.  &.  L.  Co.  t.  Leeh,  119  Ind.         Ntm  Jer»ey:  Maguiie  v.  Dutton,  64 

9S,  20  N.  E.  201,  12  Am.  St.  Rep.  347.  N.  J.  L.  597,  25  Atl.  254. 

Iowa:  Neeb  i>.  McMillim,  98  I&.  718,  PeKn»yb>ania:  Woods  v.  Eleiii,  223 

68  N.  W.  438.  Pa.  257.  72  Atl.  523. 

Kanttu:  Garrett  v.  Wood,  3  Eam.  TexM:  Nonrood  v.  Interstate  Nat, 

231;  Werner  t>.  Graley,  54  Kan.  383, 38  Bank,  92  Tex.  208,  48  8.  W.  3. 
Fac  482.  Wiaeomin:  E^ndlajr  v.  Knicketbock« 

Miimetota:  Sherman  v.  Qaric,  24  loe  Co.,  104  Wis.  375,  80  N.  W.  436. 
Minn.  37j  McLeod  v.  Q^teban,  4»         «TuUy  ir.  Harioe,  36  Cat  30S,  9S 

Minn.  187,  ^  N.  W.  381.  Am.  Dec.  102. 
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for  a  return,  the  value  is  found  as  an  alternative  for  the  prop- 
erty in  case  the  plaintiff  fails  to  return  it.  For  instance,  in 
those  jurisdictions  permitting  such  a  practice,  where  the  de- 
fendant, upon  proving  his  right,  is  allowed  to  elect  between  a 
return  of  the  goods  or  their  value,  or,  in  any  jurisdiction  where, 
upon  a  judgment  for  a  return  of  the  property,  it  cannot  be 
found  by  the  sheriff,  the  value  of  the  property  stands  for  the 
property  itself.  If  the  defendant  elects  to  take  the  value,  or  if 
the  verdict  is  given  in  the  alternative  for  the  property  or  Its 
value,  the  value  is  to  be  assessed  at  the  time  of  the  trial;  **  if 
judgment  is  given  for  a  return,  and,  the  sheriff  not  being  able 
to  find  the  property,  damages  are  assessed  on  the  bond,  the 
value  is  to  be  taken  at  the  time  of  the  demand  under  the  writ 
of  restitution. '^  The  same  rule  prevails  where  under  the  pro- 
cedure of  the  jurisdiction  the  plaintiff  is  not  entitled  to  be  given 
the  possession  at  the  beglnnli^  of  the  suit,  but  eventually  ob- 
tains judgment.*' 

In  a  few  jurisdictions,  where  judgment  is  ^ven  for  a  return, 

••  Iowa:  Bonnot  Co.  v.  Newman,  109      Diokson  (Tex.  Civ.  App.),  49  S.  W.  662. 
1».  680,  80  N.  W.  65fi. 

Maryland:  H^buni  v.  SeweU,  5  H.  A 
J.  211,  9  Am.  Dec.  512. 

MUnmppi:  Sebet  t>,  Fenidoy,  13 
B.  A  M.  698. 

Mituntri:  Miller  p.  WWtoon,  40  Mo. 
97,  93  Am.  Dee.  299;  Cbi^unan  v. 
Kerr,  80  Mo.  168;  Mix  v.  Eepner,  81 
Mo.  93;  Kreibohm  <t.  Yancey,  154  Mo. 
,67,  87,  56  8.  W.  260;  Hutchins  c. 
Buckner,  3  Mo.  App.  S95;  Hinchey 
0.  Koch,  42  Mo.  App.  230;  'Wmtila  p. 
Keer  R.  M.  Co.,  66  Mo.  App.  683; 
Schnabel  o.  Thomas,  98  Mo.  App.  197, 
71  S.  W.  1076. 

New  York:  Brewster  n.  SillimaD,  38 
N.  Y.  423;  New  Yoric  Q.  &  I.  Co.  <-. 
Flyim,  65  N.  Y.  653  (but  Bri»ee  s. 
Mftybee,  21  Wotd.  144,  is  contra); 
Ktmara  ir,  Sackett,  81  Hun,  317,  30 
N.Y.8upp.721. 

North  Carolitut;  Soott  f.  EUiott,  63 
N.  C.  216;  Holmes  v.  Goodwin,  69 
N.  C.  467,  12  Am.  Rep.  657. 

Taeaa:  Monis  v.  Cobum,  71  Tex. 
406,  10  Am.  St.  It«p.  753;  Avei;  t. 


See,  however,  a  different  rule  in  Michi- 
gan and  Nebraska,  {  764,  irtfra. 

Wh«e,  however,  the  defendant  in  his 
answer  cUd  not  aak  for  a  return,  but 
<»Uy  for  damages  for  the  taking,  he  is 
confined  to  the  value  at  the  time  of  tak> 
ing,  i.  «.,  at  tlie  date  of  the  writ.  John 
Blaul  &  Sons  v.  Wandel,  137  la.  301, 
114  N.  W.  899. 

"  Maine:  Howe  v.  Handley,  28  Me. 
241;  Washington  Ice  Co. «.  Webster,  ^ 
Me.  341, 16  Am.  Bep.  462. 

MattaehaaetU:  Swift  v.  Barnes,  16 
I^ck.  194. 

"  Miuoitri:  Jennings  r.  Sparimian, 
48  Mo.  J^p.  246. 

Neoada:  Gardner  v.  Brown,  22  Nev. 
156, 158,  37  Pac.  240. 

Ntv)  York:  National  Cash  Renter 
Co.  V.  Agne,  43  App.  Div.  606, 60  N.  Y. 
Supp.  348. 

North  CaMina:  Hall  c  Tillman,  110 
N.  C.  220,  14  8.  E.  745. 

OitlaAoma:  Wade  u.  Gould, -«  Okla. 
690,  59  Pac.  11. 
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the  damages  are  to  be  estimated  as  of  the  date  of  taking.'*  In 
Tennessee  the  value  of  the  property  is  estimated  at  the  time  of 
the  replevin  writ.  In  addition,  if  the  property  have  increased 
in  value  since  the  seizure,  and  remain  at  the  time  of  the  trial 
at  a  higher  point  than  when  seized,  the  difference  must  be  al- 
lowed the  defendant  as  damages  for  the  detention ;  if  the  value 
be  greater  at  the  trial  than  it  had  been  at  the  seizure,  but  the 
increase  be  temporary,  it  will  be  left  to  the  jury  to  allow  the 
temporary  increase  as  damages  or  not.'* 


§  B34.  Value  increased  by  labor  of  defeated  par^. 

Where  a  return  of  the  chattels  in  their  condition  at  the  time 
of  the  taking  cannot  be  had — their  original  value  having  been 
increased  through  labor  of  the  defendant  bestowed  on  them  in 
good  fadth — the  measure  of  the  plaintiff's  recovery  does  not 
now  usually  include  the  additional  value.'*  So  in  replevin  for 
a  yacht,  a  defendant  who  claimed  her  under  a  purchase  was  al- 
lowed, in  Massachusetts,  to  show  the  amount  of  his  expend- 
itures in  improving  her  after  his  purchase  and  before  the  serv- 
ice of  the  writ.''  But  if  the  wrongful  taking  was  wilful,  the 
increased  value  is  the  measure  of  damages."    So  in  replevin 

"  lowi:  Neeb  v.  McMillan,  OS  Iowa, 
718, 68  N.  W.  438;  Becker  v.  St&ab,  114 
Iowa,  31ft,  86  N.  W.  305. 

ATetp  Jenej/:  Sohintzer  v.  RuaaeU,  80 
AU.938. 

Oktahoma:  George  R.  Baree  L.  8.  C. 
Co.  V.  McKiQ8t«r,  10  Okla.  708,  64 
Pltc.  14.  (See  Jackson  v.  Glaie,  3 
Okla.  143,  41  Pac.  79.) 

»  Maybeny  v.  Cliffe,  7  Cold.  (Tean.) 


117. 

"  ATkaruai:  Eaton  v.  Langley,  56 
AA.  448,  47  8.  W.  123,  42  L.  R.  A.  474; 
Randlemou  c.  Taylor,  94  Ark.  511, 127 
8.  W.  723. 

Indiana:  Petem  B.  ft  L.  Co.  v.  Leeh, 
119  Ind.  98,  20  N.  E.  291,  12  Am.  St. 
Rep.  367. 

Kentucky:  Strubbee  v.  Cininnnati 
Ry.,  78  Ky.  481,  39  Am.  Rep.  251. 

Jfiuiutppt:  Heard  0.  James,  49  Miss. 
236;  Acre  c  Bufford,  80  Miss.  565,  31 


NAratka:  Baker  0.  Meiscfa,  29  Neb. 
227, 45  N.  W.  685;  Caipenter  v.  Lingen- 
felter,  42  Neb.  728,  60  N.  W.  1022. 

Nemda:  Buckley  v.  Buckl«y,  12  Nev. 
423. 

Nev)  York:  Sommer  v.  Adier,  39  App. 
Div.  107,  55  N.  Y.  Supp.  483. 

t'etmtybxmia:  Heidic  n.  Young,  65 
Pa.  176,  93  Am.  Doc.  739. 

WUamHn:  Single  b.  Kchneider,  30 
Wia.  570,  24  Wig.  299;  Hungerford  v. 
RedTord,  29  Wis.  345. 

"  Veozie  v.  Somerby,  S  All.  (MaM.) 
280. 

**  Arkaniai:  Nashville  Lumber  Co.  t^ 
Barefield,  93  Aik.  353,  124  S.  W. 
758. 

Michigan:  Nita  v.  Bolton,  71  Mich. 
388,  39  N.  W.  16. 

Miititeippi:  Heaid  v.  James,  49 
Miss.  236;  Peterson  v.  Polk,  67  Mis. 
163,  6  So.  615. 
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against  a  purchaser  of  logs  from  a  homestead  claimant,  the 
purchase  being  made  with  knowledge  that  the  title  is  in  con- 
troversy, the  purchaser  cannot  be  allowed  for  his  estpenses  in 
cutting  the  logs." 

§  6S6.  Damages  for  detention. 

Damages  for  detention  are  assessed  to  the  time  of  the  ver- 
dict," and  they  may  be  given  in  an  action  on  the  replevin  bond, 
although  not  previously  assessed."  In  Illinois  it  has  been  held, 
where  there  was  no  proof  of  actual  damage,  to  be  error  for  a 
jury  to  assess  the  damages  at  $50.  In  such  a  case  only  nominal 
damages  can  be  recovered.**  In  a  case  in  Texas  it  was  held  that, 
as  a  general  rule,  no  damages  could  be  given  for  detention,  the 
value  of  the  property  at  the  time  of  the  "conversion,"  with  in- 
terest, being  the  measure  of  damages.*^  In  this  case  the  court 
obviously  confused  the  action  with  the  action  of  trover.    The 

» Cunningham  v.    Metropolitan  S.  Penn^tonta;  Hameburg  E.  L.  Co. 

Co.,  110  Fed.  332.  v.  Goodman,  120  Pa,  206,  19  Ad.  844. 

"  Arkantta:  Leaser  v.  Noimao,  51  Swope  v.  Crawford,  18  Pa.  Super.  Ct. 

Ark.  301.  474. 

Califomia:  Ryan  v.  Fltsgerald,  87 


Cal.  345,  26  Pac.  546;  Harria  p.  Smith, 
132  Cal.  316,  64  Pac.  409. 

Towa:  Mclntire  v.  Eastman,  76  Is. 
455,  41  N.  W.  162;  Newberry  v.  GibBon, 
125  la.  575,  101  N.  W.  428. 

Kan«a*:  Cbaae  County  Nat.  Bank  i>. 
Thompaoa,  54  Kan.  307,  38  Pac.  274. 

Kenludcy:  Cooper  v.  RatliS  (Ky. 
L.  Rep.),  116S.  W.  748. 

Miitoim:  Reno  v.  Kiugsbiuy,  39  Mo. 
App.240. 

^ebra»ta.'  Schraudt  ».  Yousg,  62 
Neb.  254,  86  N.  W.  1086  (explwning 
earlier  caaee). 

N»o  Hamptkire:  Katdali  c  Fitts,  22 
N.  E.  1;  Meoer  r.  Bailey,  31  N.  H.  9.' 

Neu)  Jergey:  Maguire  v.  Dutton,  54 
N.  J.  L.  697,  26  Atl.  264. 

New  Mexico:  Hyde  v.  Ehner,  14 
N.  Mex.  39,  88  Pac.  1132. 

North  CarcUTia:  Hall  p.  Tillnum,  110 
N.  C.  220,  14  8.  E.  745. 

North  Dakota:  Nichols  A  Shepard 
Co.  V.  Paulson,  10  N.  D.  440,  87  N.  W. 
977. 


Contra,  Califomia:  Compreased  A. 
M.  Co.  V.  Weat,  8.  P.  L.  &  W.  Co.,  9 
Cal.  App.  361,  99  Pac.  631  (to  date  of 
writ  only). 

OkJahoma:  George  R.  Bane  L.  S.  C. 
Co.  V.  McKinster,  10  Okla.  708,  64 
Pac.  14.  (But  aee  Jackson  v.  Glaie,  3 
Okla.  143,  41  Pac.  79.) 

Where  the  right  of  the  sucaeesful 
party  ended  during  the  litigation  (aa 
by  foreclosure  of  a  mortgage)  damages 
for  detention  can  be  obtained  only  up 
to  the  Ume  when  the  right  came  to  an 
end.  Gaar  8cott  4  Co,  v.  Lyon,  99  Ky. 
672,  37  S.  W.  73. 

Of  oouise,  no  damagea  for  detention 
can  be  allowed  unleas  there  is  a  finding 
tliat  the  party  claiming  them  ia  en- 
titled to  poaseanon.  J.  E.  McMillan 
Hardware  Co.  v.  Roaa,  24  Okla.  696, 
104  Pac.  343. 

» Smith  V.  Dillingham,  33  Me.  384; 
Washington  Ice  Co.  v.  Webster,  62 
Me.  341. 

"  Seabury  v.  Ross,  69  lU.  533. 

'■  Gillies  V.  Wofford,  26  Tex.  76. 
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rules  governing  the  measure  of  damages  in  the  two  are,  how- 
ever, entirely  different. 

In  Mich^an  and  Nebraska  it  is  held  that  if  the  prevuling 
party  elects  to  take  the  value  of  the  property  instead  of  asking 
for  a  return,  he  can  have  no  damages  for  detention  of  the  prop- 
erty, but  only  the  value  at  the  time  of  the  taking,  with  inter- 
est."  In  Romberg  v.  Hughes  "  the  court  said: 

"It  is  only  in  cases  where  a  return  of  the  property  is  had  that 
the  party  to  whom  the  property  is  returned  is  entitled  to  dam- 
ages for  the  detention.  The  rule  allowing  the  value  of  the  use  is 
peculiar  to  replevin,  and  grows  out  of  the  fact  that  the  party  to 
whom  the  property  is  awarded  seeks  to  recover  the  property 
itself  and  not  its  value.  In  such  case  when  the  property  is  re- 
turned, the  party  to  whom  the  retmn  is  made  is  entitled  to  the 
damages  awarded  for  the  detention.  If,  however,  a  verdict  is 
rendered  for  the  value  of  the  property,  the  action  in  that  re- 
gard being  one  for  damages  only,  the  measure  of  damages  is 
the  value  of  the  property  as  proved,  together  with  lawful  in- 
terest thereon."  But  in  the  later  case  of  Schrandt  v.  Young  ** 
this  rule  was  restricted  to  claims  for  deterioration  or  deprecia- 
tion after  the  taking. 

Where  this  rule  is  adopted,  the  peculiar  action  of  replevin 
becomes,  upon  the  election  of  the  prevailing  party  to  take  the 
value  of  the  property,  exactly  like  an  action  of  trover,  and  ihiB 
same  rule  of  damages  is  adopted. 

§  536.  Decrease  in  value. 

Where  the  goods  depreciated  in  value  or  suffered  injury  dur- 
ing the  period  of  detention,  the  successful  party  can  always  re- 
cover the  amount  of  the  depreciation  in  value  as  damages  for 
detention.'*   It  ia  unimportant  whether  such  depreciation  arise 

"  rnddgm:  HMwelman  e.  Ke^l,  60  App.  502;  Obw  e.  Yount,  93  III.  App. 

Midi.  540;  Jnst  t>.  Port«r,  64  Mich.  MS;  112;  McDooou^  v.  ReiUy,  131  lU.  App. 

Niti  V.  Bdton,  71  Mich.  388.  553. 

Ntbraiica:  Hainer  c.  Lee,  12  Neb.  ftufiano:  Yelton  r.  SliBkaid,  85  Ind. 

452;  Aultmon  t.  Stichler,  21  Neb.  72.  190. 

**  IS  Neb.  579,  582.  Komoi:  Ruasen  v.  SmHh,  14  Kan. 

M  62  Neb.  254,  86  N.  W.  1065.  366;  Bowenock  v.  Xiaxaa,  69  Kan.  779, 

"  Colorado.-  Rioe  v.  CanelJa,  47  CftL  54  Fac.  1064. 

72,  108  Pm.  1001.  Maine:  WsahingbMt  Ice  Co.  v.  Web- 

mwia:  Dalby  0.  Campbell,  26  111.  ster,  62  Me.  311,  lA  Am.  Rep.  462. 
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from  the  defendant's  act  or  default,  or  not;  **  nor  need  there  be 
a  special  averment  of  this  cause  of  damage  to  sustain  a  recovery 
on  this  ground.*^  But  the  plaintiff  who  rettuns  the  articles  re- 
plevied till  judgment  in  the  suit,  cannot,  if  he  succeed,  claim 
damages  for  the  depreciation  in  their  value;  because  he  may 
always  convert  them  into  money." 

In  accordance  with  the  general  principle,  where  plaintiff  re- 
plevied a  cat  which  at  the  time  defendant  took  it  was  in  good 
health,  but  when  he  recovered  possession  it  was  dying,  he  could 
recover  the  difference  in  value  between  tiie  cat  in  good  health 
and  the  cat  dying.** 

§  536a.  Loss  of  the  proper^  pending  litigation. 

In  case  of  death  during  the  pendency  of  the  litigation  with- 
out the  fault  of  the  holder,  it  is  held  that  the  successful  litigant 


Miehigan:  Aber  v.  Bratton,  flO  Mich. 
357. 

Muaourt;  Btildridge  p.  Dawson,  39 
Mo.  App.  527;  Hinckey  v.  Koch,  42  Mo. 
App.  230;  Trimble  s.  Keer,  Rountree 
Mercantile  Co.,  56  Mo.  App.  683; 
Cummin^  n.  Badger  Lumber  Co.,  130 
Mo.  App.  567,  lOB  S.  W.  68. 

Ndrrtaka:  Hooker  v.  Hammill,  7  Neb. 
231;  Moore  v.  Kepner,  7  Neb.  201; 
Schrandt  v.  Young,  62  Neb.  254,  86 
N.  W.  1086. 

Nod  York:  Rowley  ir.  Qibbe,  !4 
Johns.  386;  Cioaaley  v.  Hojer,  11  Misc. 
57,  31  N.  Y.  Supp.  837;  Psbet  Brewing 
Co.  V.  Rapid  S.  F.  Co.,  56  Miac.  445, 
107  N.  Y.  Supp.  163. 

North  Ctavlijia:  Boylaton  Ina.  Co.  v. 
Davis,  70  N.  C.  486;  Harrison  v.  Chap- 
pell,  84  N.  C.  258;  Hall  v.  TUlmaa,  110 
N.  C.  220,  14  S.  E.  745. 

Witconrin:  Zilake  v.  Goldberg,  38 
WiB.  216;  KUnkert  v.  Pulton  Storage  & 
M.  Co.,  113  Wta.  493,  89  N.  W.  507; 
Wadlra^  V.  Buckingham,  80  Wis.  230, 
49  N.  W.  745;  Kndlay  v.  Knickei^ 
bocker  Ice  Co.,  104  Wis.  376,  80  N.  W. 
436. 

So  of  notes  of  third  parties.  Sullivan 
c.  SuUivan,  20  S.  C.  609. 

In  CoDuooM  Exchange  Nat.  Bank  p. 


Blye,  123  N.  Y.  132, 25  N.  E.  208,  Miere 
defendant  kept  the  property  on  giving 
a  bond,  he  was  held  not  responsible  for 
deterioration  in  value  during  the  litiga- 
tion, without  his  fault,  aisoe  his  posses- 
sion  under  the  bond  was  legally  valid. 

**  DepreciatioD  from  the  fault  of  the 
party  may  of  eourae  always  be  recov- 
ered. Riley  v.  Uttlefield,  84  Mich.  23, 
47  N.  W.  676.     . 

*>  Young  V.  WlUet,  8  Bosw.  486;  but 
in  Odell  v.  Hole,  25  III.  204,  an  action 
for  the  replevin  of  a  mare,  it  was  sud 
that  damagM  for  nofuroi  depreciation 
ooukl  not  be  recovered  where  damagea 
for  use  of  the  property  were  given;  but 
even  in  that  case  damages  could  be  re- 
covered for  depreciation  caused  by  the 
ditfault  of  the  party  in  the  wrong.  And 
see  Rosecrans  e.  Asay,  49  Neb.  612,  6S 
N.  W.  627. 

■■  Gordon  v.  Jenney,  16  Mass.  46S. 

"  Taylor  v.  Welsh,  138  HI.  App.  190. 
The  condition  of  the  cat  appears  pre- 
sumably to  have  been  chargeable  to  the 
d^endant ;  if  it  were  dying  from  natural 
causes  without  the  defendant's  fault 
this  would  result  in  giving  greater  dam- 
ages where  the  cat  was  returned  dying 
than  when  it  was  already  dead.  Piut, 
1 536a. 
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cannot  recover  damages  for  such  loss.^  If  the  loss  happened 
through  the  default  of  the  defendant,  he  is  of  course  respon- 
sible.'^ There  seems  no  reason  why  the  same  rule  should  not 
apply  to  the  loss  of  other  property  by  inevitable  accident;  but 
it  lias  been  held  In  such  a  case  that  the  possessor  must  answer 
for  its  value,  though  the  loss  happened  without  his  fault.'' 
At  any  rate,  where  the  goods  are  taken  from  the  possession  of 
the  unsuccessful  party  by  a  valid  t^al  process  for  salvage,  he 
is  responsible  to  the  successful  party  for  the  value  of  the  goods.'* 

§  637.  Value  of  use. 

If  the  owner  of  the  goods  was  deprived  of  the  use  of  them 
pending  the  replevin  proceedings,  he  is  entitled  to  the  value 
of  the  use,  if  any.'* 

Crabtiee  t>.  Cl&pham,  67  Me.  320,  24 
Am.  Bep.  31. 

Maiaaekuaellt:  Boeton  Loan  Co.  p. 
Myera,  143  Maw.  446. 

Midtigm:  Burt  v.  Burt,  41  Micb.  82; 
Aber  p.  Bratton,  60  Mich.  367. 

Miimmola:  Noeh  o.  Loraon,  80  Miim. 
478, 83  N.  W.  451, 81  Am.  St.  Rep.  278. 

Mi—cniri:  Reno  n.  Kinggbuiy,  39  Mo. 
App.  240. 

Montana:  Morgan  e.  Reynolds,  1 
Mont.  163;  Chauvin  s.  Valiton,  8  Mont. 
451,  20  Pac.  658,  3  L.  R.  A.  164. 

New  York:  Allen  v.  Fox,  51  N.  Y. 
562,  10  Am.  Rep.  641. 

North  Carolina:  Soott  v.  Elliott,  63 
N.  C.  21fi. 

North  Dakota:  Northrup  ■>.  CroM,  2 
N.  D.  433,  61  N.  W.  718. 

Oregon:  Coffin  o.  Taytor,  16  Ore.  876, 
18  Pac.  668. 

Teimettet:  Stanley  e.  Dodc^,  16 
Lea,  492. 

Ttaxu:  Rabbins  v.  Waltets,  2  Tex. 
130. 

WUconnn:  WiUiams  v.  Pbelpa,  16 
Wis.  81 ;  Ziteke  cGoldberE,  38  Wis.  216. 

Contra,  Nfic  York:  Twinam  v. 
Swart,  4  Lana.  263. 

In  a  few  caaes  where  under  local 
practice  the  action  beoomM  one  for 
oonveruou  the  lule  ia  trorw  ia  fo^ 


"Haile  v.  Hill,  13  Mo.  612  (slave); 
Pope  V.  Jenicins,  30  Mo.  ^8  (slave); 
JwBiofft  V.  Spariunan,  48  Mo.  App.  246 
(mule). 

T>  JtauungB  p.  Spaiiman,  48  Mo. 
App.  246. 

n  SupiHger  v.  Gruas,  137  m.  216,  27 
N.  E.  22.  In  this  case  the  plaintiff 
was  eventually  uneucceesful.  The 
court  said  that  though  the  goods  were 
taken  on  legal  proceea,  yet  the  plaintiff 
acted  at  his  peril,  ainoe  he  had  no  valid 

"Three  States  Lumber  Co.  c 
Blanks,  133  Fed.  479.  And  see  Acker- 
man  B.  King,  29  Tex.  291. 

"Alabama;  Mobile  E.  L.  Co.  e>. 
Rust,  131  Ala.  484,  31  So.  486. 

Aricanwat:  Dunnahoe  v.  Williams,  24 
Aik.  264;  Minkwiti  v.  Steen,  36  Aric. 
260. 

lUinoU:  Butler  v.  MehrUng,  15  111. 
488;  Odell  ».  Hole,  26  lU.  204. 

Iowa:  Turner  v.  Younker,  76  la.  258, 
41  N.  W.  10. 

KoMai:  Yandle  r.  Kingsbury,  17 
Kan.  195,  22  Am.  Rep.  275;  Ladd  v. 
Brewer,  17  Kan.  204 ;  Bell  p.  Campbell, 
17  Kan.  211;  Kennett  p.  Pickel,  41 
Kan.  211. 

Maine:  Washington  Ice  Co.  p.  Web- 
•tar,  82  Me.  341,  16  Am.  Rep.  462; 


itizecy  Google 


1046         BECOVEBT  OF  SPECIFIC  PEB80NAL  PBOPEBTT        §  537 

TioB  doctrine  is  often  applied  in  the  case  of  animals  which 
are  of  use/*  but  it  extends  as  well  to  all  articles  which  have  an 
actual  usable  value.^'  It  is  sometimes  said  that  the  value  of 
the  use  is  normally  measured  by  interest  on  the  value  of  the 
goods,  but  if  there  is  an  actual  usable  value  exceeding  this,  the 
successful  party  has  the  option  of  demanding  it."  This  how- 
ever seems  to  be  an  inversion  of  thought;  the  party  has  lost 
the  use  of  bis  property,  and  should  recover  compensation  for 
such  loss,  but  if  he  cannot  prove  the  actual  value  of  the  use 
the  rule  of  certainty  provides  for  measuring  the  use  by  interest 
on  the  value.™ 


lowed,  and  the  value  of  the  uae  re- 
fused. 

loioa:  Colean  Implement  Co.  v. 
Strong,  126  la.  698,  102  N.  W.  506. 

ff  Arabia:  HontUcer  v.  Vesey,  57  Neb. 
413,  n  N.  W.  1100. 

Texat:  Huckins  v.  lightner,  4  Tex. 
Qv.  App.  38,  14  8.  W.  1016. 

Indtana:  Farrar  v.  Euh,  6  Ind.  App. 
238,  31  N.  E.  1125. 

Iowa:  HarUey  State  Bank  v.  Mc- 
CoikelJ,  91  la.  660,  60  N.  W.  197. 

Michigan:  HutchJiwoD  v.  Hutchin- 
son, 102  Mich.  635,  61  N.  W.  60. 

Mimowi:  Cook  v.  Clary,  4S  Mo. 
App.  166. 

Coif:  Van  Horn  v.  Redman,  75  la. 
421,  39  N.  W.  679. 

Afufc: 

Kentveky:  Boach  v.  Houston,  15  Ky. 
L.  Bep.  61. 

MUiouri:  Jennintp  v.  Sparkman,  48 
Mo.  App.  246. 

Caui:  Smith  «.  Sterena,  33  Colo.  427, 
81  Pac.  35. 

Slow.- 

Ketducky:  HaU  v.  Ediington,  8  B. 
Mon.  47. 

Texas:  Clapp  t>.  Waters,  2  Teic.  130. 

"  CormecHad:  Adams  v.  Wright,  74 
Conn.  551,  51  Atl.  53  (lunch  wagon). 

Fhrida:  OoaU  F.  4  M.  Works  u. 
Leater,  49  Fla.  109,  38  So.  51  (dummy 


Williams  v.  Wood,  61 
Minn.  194,  63  N.  W.  402  (thnshing 
machine). 

Mimtniri:  Baldridge  v.  Dawson,  30 
Mo.  App.  527  (furniture). 

Montana:  Chauvin  v.  Valiton,  8 
Mont.  461,  466,  20  Pac.  668,  3  L.  R. 
A.  194  (piano). 

iVeui  York:  CroBsley  tt.  Hojer,  11 
Misc.  57,  32  N.  Y.  Supp.  837  (funii- 
ture). 

Texat:  StoU  v.  PwchaU,  41  Tex.  640 
(cotton  preM);  Mineraliaed  Rubber 
Co.  D.  Clebunie,  22  Tex.  Civ.  App.  621, 
66  3.  W,  220  (fire  hose). 

Utah:  Fftirand  &  V.  O.  Co.  p.  BoMd 
d  Church  Extenaicm,  17  Utah,  460,  54 
Pac.  818,  70  Am.  St.  Rep.  810  (organ). 

"  Miuouri:  Reaa  v.  Kingsbuiy,  39 
Mo.  App.  240. 

Nebmika:  Schrandt  c.  Youngs  63 
Neb.  254,  86  N.  W.  1086. 

Utah:  Fairand  ft  V.  0.  Co.  «.  Board 
of  Church  Extension,  17  Utah,  469, 
474,  64  Pac.  818. 

Thin  is  espeoially  emphasiied  and 
the  distinction  drawn  in  the  case  of 


Colomdo:  Johnson  v.  Bailey,  17  Colo. 
59;  Smith  v.  Stevens,  14  Colo.  App. 
491,  80  Pac.  580. 

loioa:  Hartley  State  Bank  v.  Mo- 
CoikeU,  01  Iowa,  660,  60  N.  W.  107. 

"  Ante,  S  1716. 
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No  compenBstioD  will  be  given  except  upon  proof  that  the 
owner  was  actually  deprived  of  the  use  by  the  replevin  pro- 
ceedings; "  but  it  is  not  necessary  to  show  that  he  procured  a 
substitute  for  the  property  taken  from  him.^  Where,  how- 
ever, a  ple<^ee  succeeds  in  his  action  of  replevin  against  the 
pledgor  he  can  recover  no  compensation  for  use,  since  he  has  no 
rif^t  to  use  the  pledged  property;  ^'  and  the  same  is  true  where 
the  prevailing  party  is  a  mortgagee  after  default.** 

When  the  property  was  not  used  by  the  possessor,  the  dete- 
rioration which  it  would  have  suffered  by  use  must  be  consid- 
ered in  detenniDing  the  value  of  the  use,  and  only  the  net  loss 
will  be  allowed." 


§  638.  biterest  as  damages  for  detention. 

Where  property  is  held  by  the  owner,  not  for  continuing  use, 
but  for  consumption  or  sale,  it  is  evident  that  no  compensation 
can  be  recovered  for  use  of  the  property;  yet  he  has  suffered 
damage  by  the  detention  of  the  property  from  him.  This 
dams^,  in  cases  where  the  value  of  the  use  cannot  be  recovered, 
is  measured  by  interest  on  the  value  of  the  property  detained.** 


»  Colarado:  Snath  V.  StereiiB,  UCtdo. 
App.  491,  60  Fac.  680  (cow  in  pasture). 

MouachuKUa;  Baitlett  t>.  fiiickett, 
14  AU.  62. 

WiKoiuin:  Barney  v.  Douglass,  22 
Vm.  464;  Klinkert  v.  Puhon  S.  &  M. 
Co.,  1L3  Wis.  493,  89  N.  W.  S07. 

••  Boston  Loan  Co.  t>.  Myers,  143 
Mass.  440. 

•1  HeArthur  t>.  Howett,  72  UL  358, 
22  Am.  B«p.  140. 

■■  ThtMupscm  u.  Scheid,  39  Minn.  102, 
88  N.  W.  801,  12  Am.  St.  Rep.  619. 

•>  AbAama:  White  f.  Shield  &  T.  S. 
By.,  90  Ala.  253,  7  8o.  910. 

ilvmaola:  Peeriesa  Machine  Co.  v. 
Gates,  ei  Minn.  124,  63  N.  W.  260. 

Montana:  Brunell  v.  Cook,  13  Mont. 
497,  34  Pac.  1015,  40  Am.  St.  lUp. 
459. 

••  VniUd  Slaiet:  Sloppy  v.  Bank  irf 
Commerce,  8  Sawy.  17. 

Arkaaaai:  Kelly  v.  Alt«maa,  34  Arit. 
184,  34  Am.  Rep.  «. 


Colorado:  Hanauer  ir.  BarteU,  2  Coki. 
514. 

Iowa:  Hurd  v.  Gallaher,  14  la.  394 
(see  Boonot  Co.  n.  Newman,  109  la. 
680,  80  N.  W.  656). 

Kantat:  Yandle  v.  Kingsbury,  17 
Kan.  19S  (aembb);  Ladd  v.  Brewer,  17 
Kan.  204;  BeU  o.  Campbell,  17  Kan. 
211;  Pahner  v.  Meiners,  17  Kan.  478. 

Maine:  Washington  Ice  Co.  v.  W^ 
ster,  62  Me.  341, 16  Am.  Rep.  462/ 

MaMoekatelt*:  Wood  e.  Braynard,  9 
Pick.  322;  Stevens  n.  Tuite,  104  Mass. 
328. 

Minnetda:  Bertbold  o.  Fox,  13  Minn. 
501,  97  Am.  Deo.  243. 

Mitaovri:  Woodbum  e.  Gc^dal,  39 
Mo.  222;  Reno  v.  Kingsbury,  39  Mo. 
App.  240. 

Nwada:  Blackie  n.  Cooney,  8  Nev. 
41. 

New  York:  Brissee  o.  Maybee,  21 
Wend.  144;  Redmond  v.  American  Mfg. 
Co.,  121  N,  Y.  416,  24  N.  B.  924;  Earle 
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The  presumption  is  tiiat  damages  for  detention  are  to  be  so 
measured.^'  But  if  damages  by  way  of  compensation  for  use 
are  recovered,  there  can  be  no  recovery  of  interest.'' 

So  in  replevin  for  grain,  the  measure  of  damages  is  interest 
on  the  value."  It  is  said  that  in  replevla  for  certified  bank 
checks,  the  dam^es  are  confined  to  interest  on  the  amount.*" 
So  of  a  county  warrant  for  the  plaintifiE's  services.'*  But  where 
the  goods  attached  were  subject  to  duties  and  the  phuntifi  paid 
them,  it  was  held  in  an  action  on  the  replevin  bond  that  the 
interest  should  be  computed  only  on  the  difference  between 
the  amount  so  paid  and  the  valuation  in  the  writ  of  replevin.*** 
Interest  should  be  at  the  statutory  rate;  and  this  was  held  to 
be  the  case  even  where  the  property  detained  was  a  savings- 
bank  book,  and  the  bank  paid  less  than  the  statutory  rate  of 
interest.*^   The  value  of  the  use  of  money  is  not  limited  by  the 


V.  Gortum  Manuf.  Co.,  2  App.  Div. 
460,  473,  37  N.  Y.  Suk>.  1037. 

NoriA  Cantina:  HaU  v.  Tillman,  110 
N.  C.  220, 14  S.  E.  74fi  (departing  after 
a  statutory  change  of  prooedure  from 
tbe  earlier  practice  contra,  as  shown  in 
goott  ■>.  Elliott,  63  N,  C.  216;  Fotapsco 
V.  Magee,  86  N.  C.  350;  but  see  Penny  v. 
Ludwiek,  152  N.  C.  376,  67  S.  E.  919). 

Pmruybiama:  McCab«  v.  MoT^ead, 
1  W.  4  S.  513,  37  Am.  Dec.  4n;  Col- 
lins V.  Houston,  138  Pa.  481,21  Atl.  234. 

Teimewee:  Mayberry  v.  Cliffe,  7 
Cold.  117. 

Witcanain:  Bigelow  v.  Doolittle,  36 
Wu.  115;  Wodleigh  v.  Buckingham,  80 
Wis.  230,  49  N.  W.  745;  Klinkert  o. 
Fulton  S.  &  M.  Co.,  113  Wis.  493,  80 
N.  W.  607. 

BTtgland:  Dreyfus  v.  Peruvian  Guano 
Co.,  42  Ch.  D.  66. 

Conira,  that  no  interest  can  be  ^ven 
in  absence  of  proof  of  actual  value  of 
the  use:  Miller  v.  Jones,  26  Ala.  247 
(detinue).  In  Indiana  it  was  stud  that 
interest  on  the  value  of  the  property 
might  be  allowed  by  way  of  damages 
in  an  action  on  the  replevin  bond. 
Walb  ■>.  Johnson,  16  Ind.  374. 

"Catomdo:  Johnson  i>.   Bailey,    17 


Colo.  59,  28  Pac.  81 ;  Smith  v.  Stovens, 
14  Colo.  App.  491,  60  Pac.  680. 

Mimouri:  Reno  v.  Kingsbuiy,  39 
Mo.  App.  240. 

NAraska:  Scbrandt  e.  Young,  62 
Neb.  254,  86  N.  W.  1085. 

New  York:  New  York  G.  &  I.  Co.  r. 
Flynn,  56  N.  Y.  653;  Earle  ».  Gorham 
Mfg.  Co.,  2  App.  Div.  460,  37  N.  Y. 
Supp.  1037. 

**  Caiiiorniat  Freeborn  v.  Noreross, 
49  Cal.  313;  Garcia  t>.  Gunn,  119  Cal. 
316,  51  Pac.  689,  63  Am.  St.  Bcp.  131. 

Kansas;  McCarty  v.  Quimby,  12 
Kan.  494. 

Miuouri:  Reno  ■>.  Kingsbury,  39 
Mo.  App.  240. 

TenTieasce.'  Smith  n.  Roby,  0  H^sk. 
646. 

"  Machette  v.  Wanless,  2  Colo.  160. 

"Merchants'  8.  L.  &  T.  Co.  v. 
Goodrich,  75  HI.  554.  So  erf  a  note: 
Weaver  v.  Williams,  75  Miss.  94S,  23 
So.  649. 

•  McCoy  0.  Cornell,  40  la.  457. 

"Huggeford  v.  Ford,  11  Pick. 
(Mass.)  223.  See,  also,  Mattoon  v. 
Pearoe,  12  Mass.  406,  7  Am.  Dec.  36. 

•1  Wegner  v.  Second  W.  S.  Bank,  76 
Wis.  242,  44  N.  W.  1096. 
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savings-bank  rate,  for  the  holder  can  withdraw  bis  deposit  at 
any  time. 

§  SSB.  Increase  or  income  of  the  proper^. 

The  owner  recovers  not  only  the  property,  but  any  increase 
or  income  from  it  during  the  period  of  detention,  as  yom^ 
bom  during  the  detention  of  a  slave  or  animd,**  wool  cUpped 
from  sheep,"  or  dividends  collected  on  stock  while  it  was  re- 
t^ned.'*  But  it  has  been  held  in  Nevada  that  the  value  of 
tile  wool  from  the  sheep  while  detiuned  could  not  be  recovered 
unless  pleaded  as  special  damage."  And  where  compensation 
is  recovered  for  the  income  from  property,  the  specific  coat  of 
obtaining  such  income  Ediould  be  deducted.** 

§  640.  Consequential  damages. 

It  has  been  intimated,  in  Massachusetts,  that  if  special  dam- 
atga  were  shown  to  have  been  suffered  by  the  defendant,  it 
might  be  allowed.*^  And  where  machinery  in  actual  use  in  a 
factory  was  wrongfully  replevied  from  the  manufacturer,  his 
damages  were  held  "  to  include  compensation  for  the  general 
inconvenience  and  loss  resulting  from  the  interruption  of  his 
possession;  **  and  compensation  for  the  expense,  trouble,  and 
d^y  of  restorii^  the  property  to  its  former  condition.""  So 
where  a  machine  is  taken  to  prevent  the  plaintiff  from  using 
it  as  a  model  for  the  construction  of  other  machines,  he  may 
recover  its  value  to  him.  ^"^   So,  it  has  been  held  by  the  English 

"  MiuUrippi:  Jordan  s.  Thomas,  31         *>  Bamea  o.  Bortiett,  16  Pitsk.  71;  but 

Hiw.  557.  in  New  York,  the  right  of  recovering 

Neoada:  Buckley  v.  Buckley,  12  Nev.  special  damages  in  this  action  has  been 

123.  doubted.   Brisieet>.  Maybee,  21  Woid. 

Oklahoma:  Wade  c.  Oould,  S  Okla.  144;  although  if  the  aoak^y  of  trover 

690,  56  Fac.  11.  be  followed,  they  would  probably  now 

Textu:  Morris  t>.  Cobum,  71  Tex.  be  allowed  to  a  limited  extent.    See 

406,  8  Am.  St.  Rep.  611.  McDon^d  c  North,  47  Barb.  530. 

But  see  Houston  v.  Bibb,  5  Jones,         ••  Sterens  v.  Tuite,  104  Mass.  328. 
(N.  C.)  Law  83.  ■•  Aee.,  Davenport  t>.  Ledger,  80  HI. 

•<  Harrison  n.  Bgner,  74  Tex.  86.  574. 

**  Berdch  p.  Matye,  9  Nev.  312.  ™  Aoc.,  Zitake  v.  Goldberg,  38  Wis. 

"  Buckley  c  Buckl^,  12  Nev.  423.  216. 

■■  Cunnin^iam  v.  Stoner,  10  Idaho,  "'  Berry  v.  Vantries,   12  S.  A  R. 

549,  79  Pac.  228  (cost  of  clitviog  woo!  (Pa.)  89.    This  is  really  recovering  the 

from  sheep).  value  of  the  use. 
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Court  of  Common  Pleas,  that  special  damages  may  be  recov- 
ered in  this  action,  "When  the  goods  were  not  redelivered  by 
the  sheriff,  according  to  the  books,  it  would  appear  that  the 
plaintiff  coiild  recover  the  full  amount  of  ^e  damages  that  he 
had  sustained.  ...  I  see  no  reason  in  principle,  why  there 
should  be  any  limitation  as  to  the  amount  of  the  damages  re- 
coverable in  BUch  a  case.  I  do  not  know  any  ground  in  law, 
for  confining  the  damages  to  t^e  amount  of  the  expenses  of  the 
replevin  bond.  In  practice,  these  expenses  are  all  that  are 
recovered,  merely  becaiise  there  is  generally  no  other  dam- 
age. .  .  .  Whatever  damages  have  been  actually  sustained 
may  be  recovered."  '"'  Where  a  plaintiff  wrongfully  replevied 
ice  beloi^ing  to  the  defendant,  it  was  held  tibat  the  latter  could 
recover  the  expense  of  procuring  teams  and  appurtenances  for 
the  purpose  of  removing  the  ice,  it  having  been  actually  in- 
curred, and  the  teams,  etc.,  having  been  rendered  useless  by 
the  suing  out  the  writ  of  replevin.  It  was  held  in  this  case  that 
the  defendant  could  not  recover  damc^es  arising  from  a  possible 
loss  of  customers,  that  being  too  indefinite,  remote,  and  con- 
tinent to  become  an  element  of  damage.  It  was  said,  also, 
that  the  phuntiff  could  not  recover  for  a  liability  on  outetand- 
ii^  contracts,  since  he  could  have  replaced  himself  in  the  mar- 
ket."" Nor  can  he  recover  for  loss  of  the  profits  of  contracts 
which  he  has  been  imable  to  fulfil  because  his  property  was 
taken.'" 

It  has  been  held  that  the  owner  may  recover  the  expense  of 
a  reasonable  attempt  to  recover  the  property,"*  but  he  cannot 
recover  the  expense  of  an  ill-advised  and  ineffectual  journey, 

>°*  Bovilt,  C.  J.,  in  CHbba  v.  Cniik-  Witeomin.:  Pairoeki  v.  Goldbwg,  80 

shank,  L.  R.  8  C.  P.  454,  459.  Wis.  339,  60  N.  W.  191, 

■°*  Wuhingtoti  Ice  Co.  v.  Webater,  62  Contra,  that  travelling  espenses  an 

Me.  341,  IS  Am.  Rep.  462.  not  allowed: 

>H  MxTOuMita:  Williaius  i>.  Wood,  65  Dakda:  Jandt  v.  Bouth,  2  Dak.  46, 

Minn.  323,  56  N.  W.  1066,  61  Minn.  47  N.  W.  779. 

194,  83  N.  W.  492.  /Itowut.  Taylor  ».  Welah,  138  Ifl. 

Ndiratka:  Schiandt  v.  Young,   62  App.  190. 

Neb.  254,  86  N.  W.  1085.  Mtaautippi:  Taylor  e.  Morton,  61 

'■»  CaU/ontia:  Cain  v.  Cody,  29  Pac.  Miss.  24. 

778.  Neie  YoHe:  Hampton  &  B.  R.  R.  ». 

New  York:  Bennett  t>.  Lockvood,  20  Siser,  35  Misc.  391, 71  N.  Y.  Supp.  990. 

Wend.  223,  32  Am.  Dec.  532;  Davis  S.  South  Carolina:  Loeb  i>.  Maon,  39 

M.  Co.  V.  Beat,  50  Hun,  76.  S.  C.  46S,  18  S.  E.  1. 
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taken  with  the  object  of  repossesdng  himself  of  the  property 
after  it  was  in  the  sheriff's  hands  without  being  prepared  to 
take  it  by  l^al  proceedings.  >*>*  On  the  same  principle  it  has 
been  held  that  he  may  recover  the  expense  of  securing  the 
return  of  the  property,""  of  replacing  it  in  its  former  position,^" 
or  of  finding  a  necessary  substitute  for  it."*  But  coimsel  fees 
and  expenses  of  litigation  undertaken  for  the  purpose  of  se- 
curing the  property  cannot  be  recovered.""  In  Riley  v.  Little- 
field  •"  replevin  was  brought  for  a  race-horse.  It  appeared 
that  the  horse  had  been  entered  in  races,  and  on  account  of 
the  seizure  had  not  been  able  to  race.  By  regulation  of  the 
association  which  carried  on  horse-raeii^,  the  owner  of  the 
horse  was  obliged  to  pay  certain  fines  on  account  of  the  non- 
appearance of  the  horse  at  the  races,  or  he  would  be  allowed 
to  enter  in  no  more  races.  This,  however,  was  held  to  be  too 
remote  for  compensation. 

§  641.  Sequestration  proceeding  in  Louisiana. 

In  Louisiana,  proceeding  by  sequestration  is  strongly  analo- 
gous to  the  replevin  or  attachment  of  the  common  law,  and  the 
party  plaintiff  gives  a  bond  with  sureties  "to  pay  all  damages 
that  may  accrue  in  case  it  shall  appear  that  the  sequestration 
was  wrongfully  sued  out."  In  a  suit  on  such  a  bond,  it  has  been 
decided  in  that  State  that  the  counsel  fees  of  the  first  suit  can 
be  recovered  on  such  bond;  nor  is  it  material  to  show  that  such 

"•CoWomM,-  Kelley  v.  McKibben,  Mimmai:  Trimble  v.  Keer  R.  M. 

53  Cal.  13.  Co.,  56  Mo.  App.  683;  Howard  v.  Haaa, 

Wiaamnn:  Barney  c.  DougUae,  22  139  Mo.  App.  591,  123  S.  W.  1048. 

Wii.  46.  A^«u>  York:  Cook  v.  Gross,  60  App. 

'"  Leonard  v.  MagLnnu,  34  Minn.  £Kv.  446,  69  N.  Y.  Supp.  924;  Hamp- 

506.  ton  A  B.  R.  R.  v.  Sizcr,  35  Misc.  391, 

>■  Bymes  v.  Palmer,  113  Mich.  17,  71  N.  Y.  Supp.  990;  Sinakie  p.  Bnist, 

71  N.  W.  331.  66  App.  Div.  34,  72  N.  Y.  Supp.  922. 

*■  Adams  r.  Wright,  74  Conn.  551,  SI  Souih  Carolina:  Loeb  v.  Mann,  39 

AU.  53.  S.  C.  465,  18  S.  £.  1. 

'"  Califomia:  Black  i;.  Hilliker,  130  Wyoming:  Knight  t>.  Beckwith  Com- 

C*l.  190,  62  Pac.  481 ;  Hays  v.  Windsor,  mercial  Co.,  6  Wyo.  600,  46  Pao.  1094. 

130  C&l.  230,  62  Pac.  395;  Harris  s.  So  the  expense  of  securing  a  surety 

Smith,  132  Cal.  316,  64  Pac.  409.  on  the  replevin  bond  cannot  be  recor- 

fioJcofa-Jandte.  South,  2  Dak.  46,47  ered.    Wilson  v.  Hillhouae,  14  la.  199, 

N.  W.  776.  81  Am.  Dec.  485,  n. 

Florida:  Gregory  v.  Woodbury,  53  "■  84  Mich.  22,  47  N.  W.  576. 
Fla.  see,  43  So.  504. 
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fees  have  been  actu^y  piud;  it  is  enough  that  the  plaintifT  has 
incurred  a  liability  for  them.'" 

§  642.  Reciprocal  damages. 

*  It  is  the  peculiarity  of  this  action,  that  both  parties  may 
be  actors;  and  so  if  it  is  found  that  a  part  of  the  property 
claimed  is  the  plaintiff's,  and  a  part  not,  both  plaintiff  and  de- 
fendant may  recover  damage  against  each  other;  "***  and 
also  costs.'" 

■"  Jones  E>.  Doles,  3  U.  Aon.  S88.  MaMachutOU:  Powell  t>.  HitiBdale,  5 

"■  Kanta*:  Jonee  ».  Annis,  47  Eon.      Mass.  343. 
478, 28  Pao.  156.  '"  Knowlea    v.    Rerce,    5    Houst. 

(Del).  178. 
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§  S43.  MiniBterial  officers  responsible  for  violations  of  duty. 
*  We  shall  now  consider  that  class  of  cases  which  arise  out 
of  the  acts  of  the  public  officers  who  are  charged  with  the  min- 
isterial portion  of  the  administration  of  government.  It  is  well 
settled  under  the  English  system,  that  sheriffs  and  other  min- 
isterial officers  in  case  of  neglect  or  violation  of  duty,  are  re- 
sponsible to  the  party  a^^eved  in  a  civil  action.*  The  mode 
prescribed  is  iisually  one  of  the  great  class  of  actions  on  the 

'  ClaA  V.  Miner,  47  Barb.  38,  54 
N.  Y.  528.  Public  officer*,  however, 
vested  by  law  with  diBct«tionary  au- 
thority, and  acting  within  its  scope,  ace 


not  answerable  in  damages  for  the 
consequences  of  their  acta,  unless  done 
malioiously  and  with  intent  to  injure. 
Burton  P.  Pulton,  49  Pa.  161. 
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case;  but  the  proceeding  often  takes  the  fonn  of  trespass.  To 
this  general  remedy,  which  flows  from  the  principles  of  the 
common  law,  is  frequently  superadded  some  special  statutory 
relief,  enforced  by  some  particular  penalty;  but  the  addition 
of  such  particular  remedy  does  not  interfere  in  any  way  with 
the  ri^t  of  the  party  to  his  compensation  for  the  actual  injury 
done  in  a  suit  of  trespass,  or  on  the  case.'  **  Every  public 
officer  is  required  to  give  bonds  with  sureties  for  the  proper 
discharge  of  his  duties,  and  in  some  jurisdictions  an  action 
against  an  officer  for  wrongful  acts  in  the  dischai^e  of  his  duties 
may  be  brought  upon  his  bond,  and  often  is  so  brought.  It  is 
evident  that  the  measure  of  damages  should  in  general  be  the 
same,  whether  the  injured  party  brings  an  action  of  tort  or 
resorts  to  the  bond,  the  real  cause  of  action  being  a  tort  in 
either  case;  and  therefore  actions  brought  upon  official  bonds 
are  frequently  authorities  upon  the  subjects  discussed  in  this 
chapter,  and  many  such  actions  will  be  found  herein.  The 
peculiar  questions  which  arise  by  reason  of  the  action  being 
brought  upon  the  bond  will  be  discussed  later.  ° 

§  644.  Actual  injury  furnishes  the  general  rule. 

*  The  ordinary  cases  in  which  the  questions  arise  which  we 
are  now  about  to  examine,  are  presented  in  suits  against  sher- 
iffs or  other  ministerial  officers,  either  for  negligence,  as  the 
escape  of  parties  arrested  on  mesne  or  final  process,  for  taking 
insufficient  security,  for  neglect  to  seize  or  preserve  property 
OD  execution,  or  omission  to  make  a  true  return  to  the  writ; 
or,  on  the  other  hand,  for  an  excess  of  their  powers,  as  for  levy- 
ing upon  property  which  they  are  not  authorized  to  do  so  by 
the  procMS,  excessive  distress,  etc.  And  in  these  cases  we  shall 
find  the  general  principle  to  be,  although  the  form  of  the  action 

■  As  a  gener&l  principle,  it  ia  well  for  ne^ecta  in  not  conforming  to  ita 
settled,  in  regtird  to  all  public  officers,  requircmeDta,  whereby  individuals  an 
that  altiiou^  created  by  statute,  and  injured,  they  are  not  in  consequence 
although  liable  to  the  infliction  of  pen-  thereof  deprived  of  the  reraedy  which 
altiea  for  violation  of  official  duty,  they  would  exist  if  no  penalties  were  pro- 
are  still  equally  responsible  to  the  ag-  scribed."  Hayes  u.  Port«r,  22  Me.  371, 
grieved  puty,  in  an  action  on  the  case.  376;  Beckford  v.  Hood,  7  T.  R.  620; 
"Wh«te  the  law,"  says  the  Supreme  Fanners'  Turnpike  o.  Coventry,  10 
Court  of  Maine,  "has  oRixed  forfeit-  Johns.  389. 
urea  for  certfun  infractions  thereof,  or  ■  See  chap,  xiudi.  Bonds. 
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be  in  tort,  that  the  party  f^grieved  is  entitled,  independent  of 
any  statutory  relief,  to  recover  only  to  the  extent  of  his  actual 
injury.* 

It  is  not  correct,  however,  says  the  Supreme  Court  of  Ver- 
mont, to  hold  "that  in  actions  of  trespass  for  taking  personal 
property,  when  the  defendant  is  an  officer  acting  under  legal 
process,  no  damagra  can  in  any  case  be  recovered  beyond  the 
actual  value  of  the  property.  Courts  usually  in  such  cases  in- 
struct the  jmy  that  they  ought  to  confine  themselves  within 
those  limits.  It  is  a  rule  of  practice  merely.  Circumstances 
may  require  a  departure  from  it."  * 

The  rule  is,  indeed,  subject  to  many  modifications;  partly 
arising  from  the  v^ueness  that  we  have  often  had  occasion  to 
notice  in  the  early  cases;  *  partly  from  the  variety  of  the  forms 
of  action  employed;  and  partly  from  the  application  of  the 
rules  of  evidence;  and  partly  from  the  general  principle  that 
in  actions  of  tort  the  intent,  disposition,  and  conduct  of  the 
defendant  always  bear  lar^Iy  on  the  question  of  damages.^ 


*  pierce  v.  Strickland,  2  Story,  292; 
Dyer  r.  Woodbury,  14  Me.  546. 

•  Joyal  V.  Barney,  20  Vt.  154,  159; 
ace.,  Dobbe  v.  The  Jueticea,  etc.,  17 
Ga.  624. 

'  Ravenscroft  r.  Eylee,  Warden  of 
Uw  Fleet,  2  Wila.  294  (1776),  is  very 
strong  to  show  the  power  which  the 
courts  originally  gave  in  these  cases 
to  the  juiy.  It  was  case  for  a  voluntary 
escape;  and  the  question  being^hether 
the  action  lay,  the  drfitor  having  re- 
turned to  custody  before  suit  brought, 
and  judgment  having  been  recovered 
against  him.  Lord  C.  J.  Wilmot  said: 
"The  quartiwn  of  damages  is  nothing 
to  the  purpose;  for  if  the  jury  had 
power  in  this  case  to  give  damagee, 
we  must  now  take  it  that  they  have 
done  right;  and  I  am  of  ojunion  that 
the  jury  were  not  confined  to  give 
the  exact  damages  in  the  final  judg- 
ment, but  had  a  power  and  discretion 
to  assess  what  damages  they  thought 
proper;  for  tkia  being  on  action  upon 


the  ease,  the  damage*  uvre  totally  un- 
certoin  and  at  large." 

In  Sayer  on  Damages,  5fi,  this  case 
is  stated  to  have  been  tried  befoic  Lord 
Camden,  C.  J.;  that  it  was  proved  at 
the  trial  that  the  debt  was  speroie;  and 
that  on  the  argument,  Bathurst,  J., 
said:  "Whether  the  debt  was  tperate 
or  not,  1  take  it  to  be  a  settled  point,  if 
the  escape  is  a  vohmtaiy  one,  iJiat  it  is 
the  duty  of  the  jury  to  assess  damages 
to  the  amount  of  the  whole  debt."  But 
by  the  report  in  2  Wilson,  above  dted, 
no  such  point  was  made  before  the 
court  on  the  subject  of  damages. 

In  Kent  f.  Kelway,  case  for  rescue 
from  arrest  (I^ne,  70;  Sayer  on  Dam- 
ages, 55),  it  is  said  that  damages  may 
be  recovered  to  the  amount  of  the  debt 
for  which  the  arrest  was. 

'  In  Bayley  v.  Bates,  8  Johns.  ISS, 
the  Supreme  Court  of  New  York  said: 
"An  action  for  a  false  return  sounds 
in  tort  and  fraud,  and  it  draws  into 
considentioQ,  in  a  greater  or  lees  de- 
gree, the  quo  ammo  of  the  defendant." 
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And  these  various  questions  we  shidl  better  understand  by  an 
emunination  of  the  eases.** 

§  61S.  General  rule. 

*  As  a  general  rule,  however,  it  is  settled  that  the  measure 
of  damages  in  suits  of  tMs  class,  brought  against  a  public  officer 
by  a  creditor  ptfuntiff,  whose  remedy  against  his  debtor  has 
been  impaired  by  the  ne^ect  or  other  misconduct  of  the  officer, 
is  the  actual  injury  sustained,  this  actual  injury  being  meas- 
ured by  the  amoimt  of  the  original  debt  due  the  plaintiff,  or 
the  value  of  the  property,  which  has  been  lost  or  prejudiced 
by  the  neglect  of  the  officer,**  unless  it  is  shown  that  the  plain- 
tiff's actual  l(»s  was  less.* 

§  646.  Burden  of  proof. 

*  It  is  an  important  question,  where  tiie  breach  of  duty  is 
clear,  on  whom  does  the  proof  of  damage  rest?  Is  the  plaintiff 
to  prove  that  he  is  damnified,  or  is  the  officer  to  disprove  the 
fact?  Our  law,  proceeding  on  a  principle  of  evidence,  throws 
the  burden  of  proof  on  the  negligent  party,  and  assumes  that 
the  plaintiff  is  injured  until  the  contrary  appear.  It  might  be 
urged  that  this  should  not  be  so,  where  there  is  mere  ordinary 
negligence  unaccompanied  by  any  criminal  intention;  but  as 
with  conmion  carriers,  so  with  public  officers,  there  are  reasons, 
of  controlling  weight)  why  the  party  to  whom  a  great  trust  is 
confided,  and  in  whose  hands  usually  all  the  testimony  miist 

■  UtiitBd  Slates:  Jemuui  u.  Stewart,  12  MauaekTueOt:  WMt&ker  v.  Sumner, 

Fed.  286.  9  Pick.  308. 

iHoboffld.-  Marcum  v.   Burgaas,  67  Miaatntri:  St&te  v.  Cobb,  64  Mo.  CSS. 

Ala.  6fi6.  Monlana:  Randftll  s.  Greenhood,  3 

Caltfomia:  PhelpB  v.  Owens,  11  Cal.  Mont.  fi06. 

22;  Pelberg  p.  Galium,  23  Cal.  349.  New  HamptMre:  Goodrich  v.  Foster, 

Oeoraia:  Spun  k.  Qements,  63  Ga.  20  N.  H.  177. 

786.  New  York:  ClaA  r.  MiUer.  64  N.  Y. 

/HiTiwt:  French  v.  Snyder,  30  lU.  339,  628. 

83  Am.  Dec.  193.  Peimtyhxmia:  Hanmo-  f.  Griffith,  1 

Jaaia:  Plummer  v.  Harbut,  5  la.  308.  Grant,  193. 

Karaaa:  Crane  v.  Stone,  15  Kan.  94.  Texas:  Hogan  v.  Eellum,  13  Tex.  396. 

Kadiicky:  Commonwealth  ■>.  Ijght-  Vermoni:  Briggs  «.  Qleaaon,  29  VL 

foot,  7  B.  Man.  298.  78;  Blodgett  v.  Brattleboro,  30  Vt.  579; 

Lmtinana:  Manhall  v.  Simpson,  13  Porker  e.  Peabody,  56  Vt.  221. 

La.  Ann.  437;  Bogel  v.  Bell,  IS  La.  Ann.  WUeontin:  Beveridge  v.  Welch,  7 

163.  Wis.  466. 
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be,  should  be  compelled  to  exculpate  himself  after  a  ■prima  fade 
case  of  n^ligence  is  made  out  against  him.* 

There  appears,  however,  to  be  a  discrepancy  on  this  point 
between  the  English  and  American  rule.  In  England,  It  would 
aeem,  though  it  is  by  no  means  clear,  that  the  plaintiff  must 
show  affirmatively  that  he  could  have  collected  his  debt  but 
for  the  negligence  of  the  defendant. 

The  earliest  case  on  this  subject  ><>  runs  thus:  "An  action 
upon  the  case  against  a  sheriff,  upon  an  escape  suffered  by  his 
bailee  upon  a  mesne  process,  and  it  was  in  evidence,  as  is  neces- 
saiy  to  make  this  case,  that  there  was  such  a  debt,  that  such  a 
process  and  warrant  was,  and  a  due  debt,  and  lastly,  tiiat  tiie 
party  arrested  was  become  insolvent;  otherwise  he  should  not 
have  recovered  damages  to  the  value  of  his  debt,  as  he  here  did 
upon  all  this  proved  in  evidence  as  aforesaid." 

On  the  authority  of  this  case,  Mr.  Peake  "  lays  down  the 
rule  thus;  "In  order  to  show  the  amoimt  of  damages  he  has 
sustained,  the  plaintiff  should  also  prove  the  circumstances  of 
the  defendant  at  the  time  of  the  arrest,  and  that  he  has  since 
absconded,  or  become  insolvent;  for  if  the  defendant  were 
originally  in  bad  circxunstances,  or  he  may  be  met  with  every 
day,  and  the  plaintiff  has  not,  in  fact,  been  injtu^d  by  the 
n^gence  of  the  defendant,  the  damages  will  be  merely  nom- 
inal." Mr.  Starkie  briefly  eaye:  '•  '"Hie  plaintiff  must  prove 
his  debt  and  the  damages  which  he  has  sustfuned  from  the 
sheriff's  n^^gence." 

In  this  country,  it  appears  to  be  settled  that  the  plaintiff, 
after  proving  hie  debt  against  the  prisoner,  the  custody,  and 
escape,  is  entitled  to  recover  as  bis  damages  the  amount  of  his 
debt,  unless  the  officer  can  show  that  the  defendant  was  insol- 
vent, or  in  any  other  way  prove  that  the  plaintiff  has  sustained 
no  actual  loss.''  "The  body,"  says  Mr.  J.  Cowen,'in  a  case  in 
New  York,"  "is  considered  the  highest  satisfaction  in  the  law; 


•Kieldoii  D.  UphuD,  14  R.  I.  403. 

Marybtnd:  State  use  of  Ooddard  v. 

"  T«npert  V.  linley,  CWton,  34. 

Baden,  11  Md.  317. 

"  Noma'  Peake,  608. 

NeiD  York:  Looaej  p.  Ower,  4  Boew. 

"Evidence— Sheriff— Escape.     Vol. 

391. 

ii,  1016. 

»  Pattenwn  v.  WeBtervelt,  17  Wend. 

543,548. 

Mullen,  50  Ind.  598. 

67 
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that  is,  for  the  time,  gone  by  the  sheriff's  negligence,  and  it  is 
doii^  no  violence  to  say,  that  a  defendant  who  would  escape 
had  prima  facie  secreted  himself,  or  otherwise  placed  himself 
and  property  beyond  the  reach  of  execution." 

In  this  case  the  question  as  to  the  burden  of  proof  was  dis- 
tinctly presented.  The  sheriff  of  New  York  was  sued  for  the 
escape  of  one  Kelly,  against  whom  the  plaintiff  had  recovered 
a  judgment  for  S10,722.9S;  the  debt  and  escape  being  proved, 
Edwards,  C.  J.,  charged,  that  to  entitle  the  plaintiff  to  recover 
beyond  nominal  damages,  it  was  incumbent  on  him  to  show 
the  extent  of  the  injury  sustained  by  him;  and  a  verdict  for 
such  damages  only,  was  accordingly  rendered.  On  motion  for 
a  new  trial,  the  court  held  the  burden  to  be  on  the  defendant, 
and  granted  a  new  trial;  admitting,  however,  that  their  de- 
cision was  at  variance  with  the  English  rule;  but  insisting  that 
it  was  not  unreasonable  to  assume  that  the  plaintiff  had  lost 
his  debt  by  the  defendant's  negligence,  until  the  contrary 
should  be  proved.** 

§  547.  Nominal  dam^es. 

*  It  would  seem,  on  the  general  principles  which  we  have 
already  considered,  that  even  if  it  affirmatively  appear  that 
the  plaintiff  has  sustained  no  dam^e,  the  officer  guilty  of  a 
technical  violation  of  duty  would  still  be  liable  for  nominal 
damages.**  But  a  distinction  was  taken  at  a  comparatively 
early  day  in  England,  between  the  liability  of  officers  for  de- 
fault in  the  execution  of  writs  of  mesne  and  of  final  process, 
and  which  is  sustained  by  a  series  of  decisions.  Where  the 
writ  relates  to  mesne  process,  it  is  held  that,  as  it  is  uncertain 
whether  the  {^grieved  party  would  recover  at  all  against  the 
origimd  defendant,  he  can  recover  from  the  officer  such  dam- 
ages  only,  as  he  can  show  he  has  sustained.  But  in  an  action 
on  the  case  for  the  'Aeriff 's  omission  to  arrest  the  debtor,  on 
final  process,  or  for  an  escape  on  such  process,  although  no 
actual  damage  be  proved,  he  is  held  liable,  in  any  event,  to 
nominal  damages.  His  n^ligence  in  this  case  deprives  the 
plaintiff  of  the  satisfaction  which,  after  judgment,  is  in  law 
imported  by  Hie  possession  of  the  debtor's  body."    So  in  case 

■•Plftuck  V.  Anderson,  5  T.  R.  37;      Lewis  f.  Morland,  2  fi.  &  Aid.  56;  Scott 
V.  Henley,  1  M.  A  Bob.  227. 
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for  not  executing  a  ca.  sa.,  the  jury  found  that  the  sheriff  was 
in  default,  but  that  the  plaintiff  had  sustained  no  damage; 
and  a  verdict  was  entered  for  the  defendant.  But  on  argu- 
ment, verdict  was  entered  for  the  plaintiff,  with  nominal 
damages;  Lord  Denman  sayii^:  "When  the  clear  right  of  a 
party  is  invaded  in  consequence  of  another's  breach  of  duty, 
he  must  be  entitled  to  an  action  against  that  party  for  some 
amount.    There  is  no  authority  to  the  contrary."  " 

With  the  above  exceptions  of  actions  for  not  arresting  a 
debtor  on  final  process,  or  for  allowing  him  to  escape  when 
held  on  such  process,  it  seems  to  be  settled  in  England,  that 
civil  actions  gainst  ministerial  officers  for  neglect  of  duty, 
cannot  be  maintained,  unless  damage  thereby  accrues  to  the 
plaintiff,  although  the  neglect  affords  a  presumption  of  dam- 
age which  must  be  disproved  to  entitle  the  defendant  to  a  ver- 
dict. This  has  been  held  in  actions  against  sheriffs,  for  the 
omission  to  seize  goods  to  which  the  plaintiff  has  a  present 
right  of  possession,  or  to  execute  a  capias,  or  to  levy  under  a  ^. 
fa.,  or  for  his  makii]^  a  false  return."    The  distinction  thus 


u  Clifton  V.  Hooper,  6  Q.  B.  468,  14 
L.  J.  N.  S.  Q.  B.  1.  In  an  early  case, 
where  the  sberiSs  of  Norwich  aued  the 
defendant,  who  had  BBCaped  by  a  res- 
cue, on  the  ground  of  their  liability 
over  to  I.  S.,  at  whose  suit  they  ar- 
rested him,  it  was  objected  that  the 
pluntifTs  had  not  shown  that  they  were 
charged,  or  in  any  way  damnified;  but 
the  objection  was  held  ill.  Sheriffs  of 
Norwich  o.  Bradshaw,  Cro.  EK*.  63. 

la  Crompton  n.  Ward,  1  Str.  420, 
436,  it  is  said  that  the  plaintiff  has  an 
int«i««rt,  a  sort  of  property,  in  the  body 
of  the  prisoner,  and  sustains  a  damage 
by  a  rescue.    But  vhat  damage  is  not 

"  Randell  f.  Wheble,  10  A.  A  E.  719; 
Hobson  V.  ThelluBon,  L.  R.  2  Q.  B.  042; 
Stimaon  v.  Famham,  L.  R.  7  Q.  B.  175; 
Tancred  a.  Allgood,  4  H.  &  N.  438,  28 
L.  J.  N.  S.  Ex.  362.  The  earlier  cosea 
were  in  conflict.  In  Powel  r.  Honl,  1 
Strange,  650,  an  action  for  a  false  re- 
turn on  mesne  process,  the  court  held: 


"That  if  the  defendant  were  a  man  of 
estate,  and  could  still  be  taken,  and  so 
no  damage,  they  should  think  the  debt 
too  much  to  give;  but  that  not  being 
Ihit  BOM,"  the  jury  found  the  whole 
debt  as  damages,  with  the  opinion  of 
the  chief  justice.  And  in  Planck  v.  An- 
derson, 5  T.  R.  37,  it  was  held  that  the 
sheriff  is  not  Uable  to  an  action  for  an 
escape  on  mesne  procem,  if  the  jury 
find  that  the  plaintiff  has  not  been  de- 
layed or  prejudiced  in  his  suit.  In  Bar- 
ker P.  Green,  2  Bing.  317,  case  for  not 
arresting  J.  W.,  it  was  held  that  thou^ 
the  pItuntifF  had  sustained  no  actual 
damage,  it  4^  still  a  case  for  nominal 
damagea,  and  the  court  refused  to  enter 
a  nonsuit.  But  in  Williams  d.  Mostyn, 
4  M.  A  W.  145,  where  case  was  brought 
for  the  voluntary  t»aape  of  one  Lang- 
ford,  taken  on  mesne  proceas,  and  it 
UKu  admUttd  that  the  plaintiff  had  sus- 
tained no  actual  damage  or  defay,  the  de- 
fendant having  returned  M  the  custody 
of  the  plaintiff,  a  verdict  was  found  for 
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established  in  England,  by  which  no  liability  attends  the  neg- 
lect of  official  duty  unless  the  neglect  results  in  positive  loss 
to  the  person  aggrieved,  is  founded  on  the  assumption  that 
the  right  of  a  suitor  (or  other  person  in  a  corresponding  reUr- 
tion)  to  the  officer's  services,  is  in  fact  a  right  only  to  such 
pecuniary  benefit  as  can  be  derived  from  them,  and  that  if  no 
such  benefit  can  be  obtained,  no  right  exists.  The  exception 
has  apparently  been  recc^nized  in  New  York,  in  other  cases 
than  actions  against  sheriffs,  and  which  seem  to  proceed  upon 
such  a  distinction,  though  it  was  not  in  terms  adverted  to.*' 
But  although,  owing  to  the  abolition  of  imprisonment  for  a 
simple  debt,  the  question  loses  its  importance  in  reference  to 
actions  for  the  sheriff's  neglect  of  duty,  in  those  cases  in  which 
the  defendant  could  formerly  have  been  arrested  as  of  course, 
we  think  the  exception  is  to  be  r^retted,  both  as  anomalous, 
and  as  tending  to  laxity  in  the  discharge  of  ofRcial  duty.  Under 
circumstances  giving  an  officer  no  discretion,  his  failure  to  ful- 
fil a  positive  duty  for  the  benefit  or  protection  of  others  should 
always  be,  in  a  legal  sense,  a  wroi^  to  the  person  in  whose  be- 
half the  duty  should  have  been  discharged;  and  where  there 
is  a  legal  wrong  there  should  always  be  a  legal  remedy.  A 
right  of  action  should  accrue  when  the  breach  of  duty  is  com- 
mitted; and  once  existing,  should  not  be  destroyed  by  the  cir- 
cumstance that  it  afterwards  proves  to  inflict  no  pecuniary 
damage." 

the  plaintifi,  with  nonatud  damagft.  Birch,  i  Q.  B.  566,  case  for  ti  false  r^ 

And  on  motion  thecourt  directed  ftruMi'  turn,  Lord  Denman,  C.  J.,  aaaumed  the 

aitit  to  be  entered,  saying,  "that  there  principle,  that  the  action  could  not  be 

had  been  no  damage  in  fad  or  late;"  and  mainttuned    against    the    sheriff    for 

they  disapproved  of  Bariter  u.  Green.  broach  of  duty,  unless  damage  accrued 

In Bale8V.Wing&eld,4Q.B.&80, where  thereby  to  the  plaintiff,  and  cited  the 

case  was  brou^t  against  the  sheriff  for  above  cbms;  but  said,  also,  that  the 

neglectmg  to  sell  under  a  fi.  fa.  the  breach  of  duty  afforded  presumption  of 

writ  was  delivered  to  the  sheriff,  who  some  damage  to  the  party  who  seta 

seized  on  the  24th,  and  advertised  a  the  sheriff  in  motion;  and  in  such  a 

sale  for  the  6th  of  May;  he  did  not,  in  case  it  seems  still  in  England,  that  if 

fact,  sell  tJU  the  27th.    On  the  l£th  of  the  plaintiff  offered  no  proof  of  actual 

May  a  fiat  in  bankruptcy  issued,  and  so  mjury,  he  would  be  entitled  to  nominal 
the  sheriff  returned  "no  goods."    The 
Q.  B.  held,  that  it  lay  on  the  plamtiff  to 
show  damage;  ami  a  verdict  for  nom- 

inai  damages  being  entered,  they  re-  37. 

fused  to  set  it  aside.    But  in  Wyhc  v.  "  Pelham  ».  Way,  15  WaU.  196,  21 
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In  this  country  nominal  damages  at  least  are  usually  given 
for  every  breach  of  duty  by  a  public  officer.*"  So  in  case  of 
neglect  to  return  an  execution,  although  no  injury  appear  to 
have  resulted,  judgment  will  still  be  given  for  nominal  dam- 
ages.'* So  in  a  case  in  Massachusetts,  against  a  sheriff  for 
neglecting  to  retimi  an  execution,  the  Supreme  Court  of  that 
State  said:  "The  plaintiff  is  entitled  to  nomisal  damages  for 
the  officer's  neglect.  No  actual  damages  are  proved,  but 
where  there  is  a  neglect  of  duty,  the  law  presumes  damages."  ** 

§  648.  Mitigation. 

*  Where  the  plaintiff  proceeds  on  account  of  the  loss  of  a 
debt  the  original  debt  is,  of  course,  the  gist  of  the  action,  and 
it  is  perfectly  well  settled  that  the  existence  of  such  debt  must 
be  proved  by  the  plaintiff.*^  But  if  that  fact  is  established, 
the  equally  important  inquiry  remains,  whether  the  recovery 
of  the  debt  has  been  prejudiced  by  the  acts  of  the  defendant. 
In  other  words,  whether,  under  any  circumstances,  it  could  have 
been  collected  of  the  defendant's  property.**  The  question 
sometimes  arises  on  mesne,  and  sometimes  on  final  process.** 

It  also  presents  itself  in  other  actions  of  this  class.  An  officer 
who  has  attached  property  and  taken  a  receipt  for  it,  cannot 
^ow  mitigation  of  dami^es,  in  an  action  brought  for  his  not 
deliverii^  the  property  or  the  receipt,  that  the  property  was 
worth  less  than  the  value  alleged  in  his  return.*'^  But  in  case 
against  a  sheriff  for  illegally  sellii^  goods  lawfully  seized  and 
held  by  him,  and  which  had  deteriorated  without  his  default, 
the  measure  of  damages  is  said,  by  the  Supreme  Court  of  Ver- 
mont, not  to  b«  their  value  when  taken,  but  at  the  time  of  the 
sale." 

§  649.  Feiltue  to  levy. 
For  failure  to  levy  the  defendant  is  liable  prima  facte  for  the 

L.  ed.  S5;  Dow  v.  Humbert,  91  U.  S.  Am.  Dec.  626.    See  also  Goodnow  v. 

294,  23  L.  ed.  368.  Willud,  5  Met.  571. 

»  Metsner  v.  Graham,  66  Mo.  663.  "  GuntertJ.  Cleyton,  2  Lev.  85;  Alex- 

But  confrio,  Dwyer  v.  WouUe,  40  U.  ander  e.  Macauley,  4  T.  R.  611. 
Ann.  46;  Ampetse  t>.  Winslow,  75  Mich.  "Crooker  v.  Melick,  18  Neb.  227; 

234,  13  Am.  Bt.  B«p.  432.  Hellmui  d.  Spielman,  19  Neb.  152. 

"  Kidder  v.  Barker,  18  Vt.  454.  »  Allen  v.  Doyle,  33  Me.  420. 

"  Uflin  t>.  Willard,  16  Pick.  84,  26  "  Walker  r.  Wilmarth,  37  Vt.  289. 
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whole  debt,*^  and  conclusively  so  unless  he  can  mitigate  the 
amount  by  showing  that  he  was  unable  to  collect  it  by  an 
exercise  of  proper  diligence,  *°  as,  if  the  defendant  in  the  execu- 
tion was  insolvent,"  or  the  plaintifT  himself  have  been  the 
cause  why  the  whole  was  not  collected.*"  If,  however,  the 
land  on  which  the  defendant  shotdd  have  levied  is  wrath  less 
than  the  debt, 'the  measure  of  damages  is  the  value  of  the 
land,"  and  that  value  is  to  be  measured  by  what  the  land 
would  bring  at  a  forced  sale,"  and  not  the  amount  agreed  upon 
by  the  appraisers,  as  shown  in  the  officer's  return."  The  sheriff 
may  show  in  mitigation  of  damages,  that  the  defendant  in  the 
execution  had  no  property  upon  which  he  could  have  levied,'* 
but  not  that  the  judgment  is  still  collectible.*^  And  in  such  an 
action  the  sheriff  may  show  in  mitigation  that  other  executions 
in  his  hands  would  have  taken  the  proceeds  of  a  sale."  Where, 
in  Ohio,  the  sheriff  refused  to  levy  on  and  sell  under  an  execu- 
tion in  his  hands,  at  the  request  of  the  plaintiff  in  the  execution, 
certain  personal  property,  which  was  wholly  covered  by  mort- 


"  Alabama:  Bondunnt  tk  Lane,  9 
Port.  484. 

Maryland:  Maccubbin  p.  Thoniton, 
1  Har.  A  McH.  IM. 

MatsachuxetU:  Fairfield  v.  Baldwin, 
12  Pick.  388. 

Nev>  HampAire:  Sanborn  v.  Emer- 
son, 12  N.  H.  67. 

ffew  Y<trk:  Bank  of  Rome  v.  Curtise, 
1  HiU,  275;  People  v.  I^tt,  21  Barb. 
130;  Humphrey  v.  Hathom,  24  Baib. 
278;  Carpenter  v.  Doody,  1  HUt.  466. 

Penniyharaa:  Commonwealth  v. 
Contner,  IS  Pa.  439. 

Vermont:  Hall  y.  Brooks,  8  Vt.  485, 
30  Am.  Dec.  4S5. 

And  see  Irdattd:  Siinin(X)ds  v. 
Henchy,  16  L.  R.  Ire.  467. 

But  it  is  also  held,  that  in  declaring 
against  a  constable  Cor  failing  to  levy  an 
execution,  it  is  necessary  to  allege  that 
the  defendant  in  the  execution  had 
property  on  which  the  levy  might  have 
been  made.  The  court  says  the  officer 
was  under  no  legal  obligation  to  make 
the  levy,  unless  the  defendant  had 


property  at  the  time  upon  ^licb  to 
make  it,  and  it  was  incumbemt  on  the 
plaintiff  to  allege  the  fact  in  the  dec- 
laration; and  this  correctly,  for  no 
each  presumption  exists  on  executions 
^unst  property  before  levy,  as  on 
mesne  process  aft«r  arrest.  State,  use 
of  Brooks  f.  Kirby,  6  Ark.  463. 

"  Dunphy  V.  People,  26  Mich.  10. 

"Varril  0.  Heald,  2  Me.  91;  amlra, 
Cnvrfoid  V.  Word,  7  Ga.  445. 

"  Pardee  tr,  RoberUwn,  6  HiU  {N.  Y.), 
660. 

'■  Hurlock  ti.  Reinhardt,  41  Tex.  580. 
See  Hamner  v.  Griffith,  1  Grant  (Pa.), 
193. 

"  Harris  t>.  Murfree,  64  Ala.  161. 

n  Pariter  o.  Peabody,  56  Vt.  221. 

"Ahbama:  Abbot  v.  GiUespy,  7S 
Ala.  180. 

New  York:  Ledyaid  v.  Jones,  7  N.  Y. 
580. 

"  Ledyard  p.  Jones,  7  N.  Y.  550. 

"  Forsyth  v.  Dickson,  1  Grant  (Pa.), 
26.  But  see  Crawford  n.  Word,  7  Ga. 
445. 
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gE4^  to  an  amount  f^  more  than  its  value,  it  was  held  that 
there  should  be  a  verdict  for  nominal  damages  only.^'  The 
measure  of  damages  in  an  action  gainst  a  sheriff,  for  not  selling 
a  tract  of  land  levied  on  under  the  foreclosure,  is  said  to  be  the 
value  of  the  land  or  the  amount  of  the  foreclosure,  whichever 
was  the  less  amount.^  And  where  the  sheriff  levied  upon  a 
special  interest  in  the  land,  instead  of  the  fee,  he  was  liable  in 
damages  for  the  entire  amoxmt  of  the  execution  or  value  of  the 
land  less  the  actual  value  of  the  execution,  measured  by  the 
amount  received  from  sale  of  the  special  interest.**  But  in  an 
action  for  insufficient  levy  of  execution  on  specific  property,  we 
have  a  different  case.  The  loss  is  merely  the  loss  to  the  creditor 
of  the  benefit  of  the  specific  property  in  question,  which  is  ob- 
viously a  mere  question  as  to  the  value  of  specific  property. 
As  in  evra-y  case,  however,  the  plaintiff,  suing  for  injury  to 
specific  property,  must  iwove  the  value  of  the  property;  and  in 
the  abscaice  of  evidence  of  value  he  is  entitled  to  nominal  dam- 
ages only.* 

(  SBO.  Failtue  to  attach. 

Attachments  are  governed  by  the  same  rule  as  executions, 
and  if  the  sheriff,  knowing  of  property  enough  to  satisfy  the 
demand,  fails  to  levy  to  that  extent,  he  is  liable  for  the  de- 
ficiency as  ascertained  by  the  result  of  the  sale.  It  does  not 
excuse  him  that  the  property  levied  on  was  appraised  at  a  sum 
sufficient  to  satisfy  the  debt.^'  In  an  action  ^lunst  the  sheriff 
for  ne{^ect  to  levy  an  attachment,  or  levy  and  return  an  ex- 
ecution, the  amount  of  the  judgment  or  execution,  or  so  much 
thereof  as  the  value  of  the  property  which  the  officer  neglected 
to  attach  would  have  been  sufficient  to  satisfy,  is  the  measure.** 
And  where  the  value  of  the  property  lost  by  the  neglect  of  the 

"Coe  B.  Peacock,  14  Oh.  St.  187;  **  Michigan:  People  v.  Colerick,  ft? 

Coopers  v.  Wolf,  16  Oh.  St.  623.  Mich.  3ft2,  34  N.  W.  683. 

"  Baker  v.  Bower,  44  Ga.  14;  Black-  tfao  Hampahtre:  Perkiiu  v.  Pitman, 

man  v.  Clements,  45  Ga.  292.  34  N.  K.  264. 

»  Richards  v.  Gilmorc,  11  N.  H.  493.  iVew  York:  Bowman  v.  Cornell,  39 

<°  Fannets'  ft  M.  Bank  v.  Maioes,  Barii.  69. 

183  Fed.  37.  But  see  Main*:  Wolfe  e.  Dorr,  14 

"  Ranflom    c    Halcott,    18    Barb.  Me.  104. 
(N.  Y.)  66. 
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sheriff  to  execute  the  attachment  equals  or  ^cceeds  the  amount 
of  the  plaintiff's  demand,  such  amount  becomes  the  measure 
of  damages  for  which  the  sheriff  and  his  sureties  are  liable." 
So  the  damages  should  be  reduced  by  the  amount  of  property 
owned  by  the  debtor  at  the  time  of  the  judgment,  upon  which 
the  plaintiff  might  have  levied.** 

In  Connecticut,  it  was  originally  decided  that  an  officer  who 
had  been  guilty  of  neglect  in  not  serving  mesne  process  should 
be  liable  for  the  whole  debt;  a  rule  which  has  been  thoB  char^ 
acterized  "as  one  of  stem  policy,  rather  than  of  exact  justice;" 
and  it  is  now  well  settled  that  the  plaintiff  can  only  recover  the 
damages  he  has  sustained.  "But  these  damages  it  is  peculiarly 
the  duty  of  the  jury  to  assess,  and  in  so  doing  they  are  not 
limited  to  any  precise  sum;  they  may  even  give  more  than  the 
plaintiffs  original  debt.  Where  that  debt  has  been  lost  by  the 
wilful  misconduct  or  negligence  of  the  officer,  they  may  add  to 
it  the  costs  of  a  second  suit ;  and  as  the  jury  may  give  more  than 
the  debt,  so  they  may  give  less.  If  it  should  be  found  by  th^n 
that  the  failure  of  the  officer  to  return  a  writ  was  owing  to  a 
mere  mistake,  in  consequence  of  which  the  party  had  suffered 
nothing,  they  might  give,  and  indeed  it  would  be  their  duty  to 
give,  only  nominal  damages."  *' 

In  North  Carolina,  in  regard  to  mesne  process,  it  has  been 
said  that  the  true  inquiry  is  whether  the  debtor  had  any  prop- 
erty which  m^t,  by  due  process,  have  been  subject  to  execu- 
tion, and  whether  the  sheriff  by  his  negligence  has  deprived 
the  plaintiff  of  his  remedy.  But  it  is  no  answer  for  the  sheriff 
to  say  that  the  debtor,  even  after  being  imprisoned,  might 
pay,  or  secure  to  be  paid  by  assignment,  other  bona  fide  debts, 
to  the  disappointment  of  the  plaintiff.**  Nor  on  such  process 
is  the  reputation  of  the  defendant  as  an  insolvent  any  excuse; 
the  officer  is  botmd  to  ascertain  for  himself  whether  there  is 
any  property  to  satisfy  the  writ.*^ 

«  Smith  V.  Todte,  20  Tex.  750.  1  Day,  152;  Hubbard  e.  Shaler,  2  D^, 

"  Towneend  v.  Libbey,  70  Me.  162.  I9S. 

»  Palmer  v.  Gallup,  16  Conn.  655, 41  ••  Sherrill  v.  Shuford,  10  Ired.  (N.  C.) 

Am.  Dec.  1S8;  Duiyee  v.  Webb,  dt«d  200. 

in  iioMs  to  this  case.     See  Clark  v.  "  Parks  f.  Alexander,  7  Ired.  (N.  C.) 

Smith,  9  CoiiD.  379,  23  Am.  Dec.  361,  412;  The  State  v.  Edwards,  10  Ired. 

as  to  previous  rule.  Gleoaon  v.  ChcGtcr,  242. 
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§  661.  Failure  to  arrest. 

Where  the  Bheriff  fails  to  take  the  debtor's  body  on  execu- 
tion, he  may  show  in  mitigation  of  damages  the  insolvency  of 
the  debtor.**  The  actual  lose  must  be  proved."  Where  a 
constable,  having  received  a  writ,  with  directions  to  arrest  the 
defendant  named  in  it,  returned  it  unexecuted,  under  a  mis- 
taken idea  that  he  was  entitled  to  indemnity,  and  the  defend- 
ant remained  publicly  living  in  the  State  for  some  months,  and 
the  plaintiff  might  have  issued  another  writ  and  arrested  him, 
it  was  held,  in  Vermont,  that  these  facts  should  have  been 
submitted  to  the  jury  in  mitigation  of  damages.'" 

§  662.  Escape  from  arrest  on  execution. 

*  In  England,  a  remedy  was  originally  given  by  statute,  in 
an  action  of  debt  against  the  sheriff  for  the  escape  of  prisoners 
charged  in  execution;  and  this  statute  has  been  re-enacted  to 
some  extent  in  this  country.  But  under  it  no  question  could 
arise  as  to  the  measure  of  damages;  for,  the  action  being  debt, 
and  the  provisions  of  the  statute  being  peremptory,  the  office 
was  charged  with  the  whole  amount  of  the  plaintiff's  ordinal 
claim,  as  ascertained  by  his  judgment.  Our  present  inquiiy  is 
(Greeted  to  the  measure  of  damages  in  the  action  on  the  case,  or 
in  trespass.'^  **  And  the  only  remedy  that  existed  in  England 
prior  to  the  abolition  of  forms  of  action  against  a  sheriff  for 
escape  on  final  process,  was  an  action  on  the  case  for  such  dam- 
^es  as  the  plaintiff  may  have  sustained  by  reason  of  such 
escape." 

*  When  a  prisoner  for  debt  makes  an  escape  "  (says  Lord 
Kaims),  "the  creditor  is  hurt  in  his  interest,  but  sustains  no 
actual  damage ;  for  it  is  not  certain  that  he  could  have  recovered 
his  money  by  detaining  the  debtor  in  prison,  and  it  is  possible 
be  may  yet  recover  it,  notwithstanding  the  escape.  But  it  is 
undoubtedly  a  hurt  or  prejudice  to  be  deprived  of  his  expecta^ 
tion  to  obtain  payment  by  the  uuprisonment;  and  the  common 

*  Dmniimy  v.  Fay,  38  Baib.  (N.  Y.)  "  Bonafoua  v.  WeOker,  2  T.  R.  128; 
18.                                                               Rftweon  v.  Dole,  2  Johns.  454. 

«  Att^tna:  Pugh  e.  McRae,  3  Ala.  "  5  &  6  Vict.,  chap.  OS,  {  31;  Ardes*. 

393.  Goodacre,llC.  B.371. 

Canada:   Chapman   a.   Doherty,  26  "  Prin.  of  Equity,  book  i,  dup.  iv, 

N.  B.  271.  i  S,  ed.  of  1767,  p.  159. 

»■  Blodgett  V.  Bnttleboro,  30  Vt.  679. 
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law  gives  reparation  by  making  the  negligent  jailor  liable  for 
the  debt,  precisely  as  equity  doth  in  similar  cases.  A  messenger 
who  n^ects  to  put  a  caption  in  execution,  affords  ano^er  in- 
stance of  the  same  kind."  This  appears,  Lord  Kaims  observes, 
to  be  the  infliction  of  uncertain  consequential  damage.** 

§  6S3.  Vahie  of  custody  the  rule  in  England. 

*  In  a  case  in  England,  the  Court  of  Common  Pleas  said,  that 
they  had  not  been  able  to  find  any  decision  in  which  the  rule  as 
to  the  measure  of  damages  was  clearly  defined.  The  principal 
case  was  one  in  which  it  was  endeavored  to  reduce  the  hability 
of  the  sheriff  by  showing,  where  an  escape  from  final  process  had 
taken  place,  that  the  plaintiff  might,  by  diligence,  have  re- 
arrested or  detained  the  defendant,  and  recovered  his  debt. 
But  tim  was  denied;  and  it  was  declared  that  the  true  measure 
of  damages  is  the  value  of  the  custody  of  the  debtor  at  the 
moment  of  the  escape;  "  that  if,  at  the  time  of  the  escape,  the 
debtor  had  not  the  means  of  satisfying  the  judgment,  the  plun- 
tiff  loses  only  the  security  of  the  debtor's  body,  and  the  damage 
may  be  small.  If,  on  the  other  hand,  at  the  time  of  the  escape, 
the  debtor  could  pay,  and  has  wasted  his  means  since  then,  it 
being  clear  that  the  loss  of  the  debt  is  owing  to  the  sheriff's 
neglect,  the  j\u7  would  be  justified  in  ^ving  the  full  amount 
of  the  execution.^' 

But  it  is  plain  that  this  still  leaves  the  whole  subject  at  very 
loose  ends.  What  is  meant  by  the  value  of  the  security  of  the 
body  of  a  debtor?  Are  his  physical  and  mental  qualifications 
to  be  gone  into,  and  the  chance  of  his  subsequently  acquiring 
property,  to  be  estimated?  Are  the  chances  of  his  friends  being 
induced  or  coerced,  by  reason  of  his  imprisonment,  into  paying 
the  debt,  to  be  inquired  of?  Again,  what  can  be  more  vague 
than,  in  a  matter  of  this  kind,  to  say  that  "tiw  damages  may  be 
trnaU."  Nor,  on  the  other  hand,  even  if  the  debtor  is  solvent, 
is  the  hability  of  the  sheriff  to  pay  the  debt  declared  as  matter 
of  law.  It  is  simply  said  that  the  jiuy  would  be  "justified  in 
giving  ihe  fvU  amtnint  of  the  execution."  And  the  question  on 
wh<Hn  the  biu^en  of  proof  as  to  the  debtor's  pecuniary  condi- 
tion falls,  is  not  alluded  to.** 

•*  McRac  0.  Dunlop,  3  Rubs.  &  G«l.  "  Anieo    v.    Goodacre,    11    C.    B. 

(N.  8.)  315.  371. 


itizecy  Google 


(554  AMEBICAN  BULE  1067 

In  a  case  in  chancery,  it  was  said  that  the  burden  was  on  the 
defendant  to  show  that  the  lews  was  not  the  amount  of  the 
debt."  In  a  case  in  the  English  Common  Pleas,  it  was  held 
that  the  jury  might,  in  estimating  the  value  of  the  custody, 
consider  "the  value  to  the  plaintiff  of  the  chance  that  the  debt, 
or  any  part  of  it,  would  have  been  extracted  by  the  debtor's 
remaining  in  prison,"  and  the  fact  of  an  offer  of  the  debtor's 
solicitor,  some  time  before  his  arrest,  to  pay  a  certain  amount 
in  composition  of  his  debts." 

I  SM.  American  rule. 

In  this  cotmtry  there  has  been  particularly  in  the  older 
cases,  a  tendency  to  hold  the  sheriff  responsible  for  the  full 
amount  of  the  execution."'  So  in  New  York,  where  one  was 
arrested  on  a  precept  of  the  surrogate's  court  for  failure  to 
account,  and  was  suffered  to  escape,  the  measure  of  damages 
under  the  Code  was  held  to  be  the  sum  awarded  by  the  surro- 
gate's decree,  with  interest,  and  the  insolvency  of  the  delin- 
quent could  not  be  shown  in  mitigation."  It  has  loi^  been 
well  imderstood  and  univeraaily  recognized  in  Vermont  that 
an  officer  who  holds  penal  process  against  a  debtor  upon  whom 
he  may  serve  it,  but  who  omits  to  do  so,  or  having  once  had  an 
opportunity  to  arrest  the  debtor,  neglects  to  do  it,  and  the 
debtor  afterwards  absconds,  becomes  fixed  with  the  debt;  and, 
of  course,  no  evidence  as  to  the  debtor's  insolvency  is  admis- 
dble."  So,  in  the  same  State,  in  an  action  against  the  sheriff 
for  the  escape  of  the  debtor  from  the  liberties  of  the  jail,  he 
having  taken  insufficient  security,  the  rule  of  damages  is  the 
amount  of  the  debt.*"  So,  in  Connecticut,  in  the  sheriff's 
action  for  an  escape  on  the  security  taken  by  him  for  the  jail 
liberties,  the  rule  is  the  debt  and  costs  on  the  execution  with 

"  Moore  V.  Moore,  26  Beav.  8.  9  Boaw.  600.    See,  however,  Kellogg  v. 

"  M&crae  K.  Clarke,  L.  R.  1 C.  P.  403.  Monro,  9  Johns.  300;  RawsoD  v.  Dole,  2 

^  CimfMcMcul:BoweDi>.HuntuigtoD,  Johns.  454. 

3  Conn.  423.  "  Dmrford  v.  Weav^,  84  N.  Y.  445. 

Maryland:  State  o.  Uwwn,  4  Gill,  "  Goodrich  r.  Starr,  18  Vt.  222. 

82.  ."Wheelerw.  PettCB,  21Vt.  398.    See, 

MatachutttU:    WbH«heul   v.    Vai-  in  the  same  State,  Vilas  n.  Baricer,  20 

num,  14  Pick.  £23.  Vt.  603,  an  action  against  a  sheriff  Itx 

New    York:   Barnes  e.   Wtllett,   35  refuaing  to  aamgn  a  jwl  bond  to  the 

Barb.  S14;  Renick  v.  Orser,  4  Bosw.  creditor. 
384;  MoCreery  v.  Willett,  4  Boen.  (43, 
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interest."  So  it  is  held  that  if  the  marshal  fail  to  bring  in  the 
body  of  the  defendant  on  the  return  of  the  writ,  he  will  be 
am^ced  in  the  full  amount  of  the  debt  or  damages  and  costs.'* 
So,  in  North  Carolina,  where  the  remedy  of  debt  is  given 
by  statute  against  the  sheriff  who  shall  wilfully  or  negl^ently 
suffer  a  debtor  charged  in  execution  to  escape;  it  has  been  held 
that  the  sheriff  is  fixed  with  the  debt.''  Later  cases,  however, 
appear  to  have  established  the  English  rule  in  this  country; 
and  it  is  now  generally  agreed  that  the  true  measure  of  dam- 
ages is  the  value  of  the  custody  at  the  moment  of  the  escape. 
That  value  must  depend  on  the  circumstances  of  each  cf^e." 
So  in  Georgia,  in  tm  action  of  debt  upon  the  sheriff's  official 
bond  for  an  escape  on  mesne  process,  it  has  been  held  that  the 
insolvency  of  the  original  debtor  may  be  given  in  evidence  by 
the  defendant  in  mitigation  of  damages."  In  Massachusetts, 
it  was  said  in  an  eiirly  case  that  in  actions  of  this  kind,  "  It  is 
peculiarly  the  right  of  the  jury  to  assess  the  dam^es,  and  in 
this  they  are  not  restricted  to  any  precise  sum."  ••  And  so 
again,  "that  the  jury  have  the  subject  of  damages  at  their 
discretion."  "  But  notwithstanding  this  general  language,  the 
rule  was  settled  that  the  amount  of  the  plaintiff's  debt  is,  prima 
facie,  the  measure  of  damages;  "  that  it  was  competent  for  the 
defendant  to  show,  in  mitigation  of  damages,  any  circum- 
stances which  go  to  prove  that  the  plaintiff  has,  in  truth,  not 
suffered  any  actual  injury  from  the  loss  complained  of,"  and 
that,  on  the  other  hand,  it  was  competent,  if  the  wrong  be  a 
wilful  one,  for  the  jury  to  give  more  than  the  actual  loss.™  But 

•I  SejrmouT  e.  Harvey,  8  Conn.  03.  <*Youi^  v.  Boomer,  11  Mass.  89; 

"  Winter  v.  SimoDton,  2  D.  C.  (2  Cr.  Porter  i*.  Sayward,  7  Mass.  377,  5  Am. 

C.  C.)  685.  Dec.  SO. 

**  Adams  v.  TurreDtine,  8  Ired.  147.  •*  Brooks  v.  Hoyt,  6  I^ck.  468;  Shak- 

"  Comteetieui:  Swan  v.  Bridgeport,  ford  v.  Goodwin,  13  Masa.  187;  Nys 

70  Conn.  143,  30  Atl.  110.  o.  Smith,  11  Man.  188. 

/TU&ma.- State  f.  Cakiwell,  US  Ind.  '«Weld  s.  Bartlett,  10  Mass.  470. 

6,  17  N.  E.  185.  Though  in  this  case  it  waa  intimated 

Penn*t/li>artia:  Shuler  t>.  Gairison,  6  that  the  limit  of  the  discretion  of  ib» 

W.  &  8.  466.  jury,  even  in  case  of  wilful  wrong,  ia 

'*  Crawford  n.  Andrews,  6  Ga.  244.  merely  "expeoaea  and  coeta  not  tax- 

••  Weld  V.  Bartlett,  10  Maas.  470,  and  able."    See,  also,  Selfridge  v.  lithgow, 

Colby  «.  Sampson,  5  Mass.  310.  2  Maaa.  374. 

"  Rich  i>.  Bell,  16  Maas.  2S4.     See, 
also,  BuiTcIl  V.  lithgow,  2  Masa.  626. 
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in  Chase  v.  Keyes,^*  an  action  on  the  case  founded  upon  the 
statute  giving  the  plaintiff  "such  damages  as  he  shall  have 
suffered,"  it  was  held  that  the  plaintiff  must  prove  his  loss, 
and  the  measure  of  damages  was  not  even  prima  facie  the 
amount  of  the  debt. 

In  accordance  with  this  doctrine  now  well  established,  if  a 
party  is  in  custody  on  process  for  contempt,  and  is  to  be  held 
in  custody  only  till  he  pay  a  pecuniary  fine,  and  is  utterly  in- 
solvent, the  damages  must  be  merely  nominal.  If  he  is  ordered 
to  stand  committed  till  he  perform  a  specified  act  which  he  has 
the  power  to  perform,  the  value  of  the  custody  must  depend 
on  the  natiu-e  of  the  act,  and  the  consequences  to  the  a^rieved 
party  of  a  failure  to  secure  its  performance.^'  In  the  case  of 
Jenkins  v.  Troutman,'*  the  court,  while  again  recognizing  the 
rule  of  mit^tion  already  acquiesced  in,  in  that  State,^<  by 
allowing  the  defendant  to  show  tiiat  the  effect  of  his  wrongful 
act  was  not  so  great  because  the  escaped  debtor  could  not  pay 
the  debt,  or  any  part  of  it,  rejected  as  irrelevant,  proof  that  the 
defendant  was  "largely  iadebted,"  which  was  offered  with  a 
view  to  establish  the  probabihty  that  the  debtor  would,  if  ar- 
rested, have  assigned  his  property  to  secure  the  payment  of 
those  debts,  thereby  diminishing  the  plaintiff's  chances  of  sat- 
isfaction. So,  in  the  case  of  Sherrill  f.  Shuford,^'  the  court 
say:  "The  true  inquiry  is,  has  the  defendant,  by  his  negligence, 
deprived  the  pt^tiff  of  any  legal  means  of  securing  the  pay- 
ment of  his  debt?  If  he  has,  and  the  debtor  bad  property  which  . 
m^t  by  due  process  have  been  subject  to  it,  he  shall  answer 
to  the  full  amount  of  the  debt."  Where,  however,  a  defendant 
is  arrested  by  the  sheriff,  and  gives  bail,  and  is  discharged,  but 
the  bail  do  not  justify,  the  sheriff  becomes  bail,  and  is  liable  to 
the  same  extent  to  which  the  bail  would  have  been  had  they 
justified.  In  such  case,  therefore,  after  the  return  of  the  execu- 
tion imsatisfied,  the  sheriff  is  liable  for  the  judgment  and  inter- 
est, and  the  Insolvency  of  the  judgment  debtor  will  not  go  in 
mitigation  of  the  damages."    In  an  action  against  a  former 

"  2  any,  214.  »  10  Ired.  200. 

"  HootnwB  V.  Shriner,  16  Oh.  St.  43.  "  MetoOf  v.  Stiyker,  31  N.  Y.  266; 

"  7  Jonce,  L.  iS9.  Benael  v.  Lynoh,  44  N.  Y.  162. 

"  Murphy  V.  Troutmwi,  S  Jones,  L. 
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sheriff,  as  for  an  escape,  on  the  ground  of  his  n^ect  to  assign 
over  at  the  end  of  his  term  to  his  successor  in  office  a  debtor 
taken  in  execution,  who  is  on  the  jail  limits,  the  plaintiff's 
omission  to  cause  the  prisoner  to  be  retaken,  by  issuing  a  new 
execution,  may  be  considered  in  mitigation  of  the  damages.'^ 
Where  after  an  escape  the  sheriff  rearrests  the  judgment  debtor 
and  holds  him  on  the  old  execution,  the  pl^ntiff  can  recover 
only  such  expenses  as  the  escape  caused  him." 

§  5fi4a.  Escape  from  arrest  on  mesne  process. 

Whatever  be  the  rule  adopted  in  case  of  escape  from  arrest 
on  execution,  where  the  arrest  was  upon  mesne  process  the 
actual  damages  must  be  proved,  and  the  amount  of  a  judgment 
subsequently  recovered  or  of  the  damages  named  in  the  writ 
is  at  most  only  a  prima  facie  measure  of  damages.  Even  in 
New  York,  where  the  liability  for  escape  on  execution  is  most 
strii^ent,  tiie  actual  damages  only  can  be  recovered  where  the 
arrest  was  on  mesne  process; "  and  the  same  rule  prevails  else- 
where. So,  in  Arkansas,  it  has  been  held,  that  in  actions  for 
escape  fnmi  mesne  process,  the  presumption  is  that  the  plain- 
tiff lost  the  entire  debt  by  the  escape;  and  the  measure  of  dam- 
ages against  the  officer  is  the  amount  of  the  ori^nal  debt;  but 
the  defendant  is  at  liberty  to  prove  in  mitigation  of  damages 
that  the  debt  could  not  have  been  made  out  of  the  debtor,"*  and 
the  same  is  the  rule  in  Maryland.*'  So,  in  North  Carohna,  in 
debt,  on  a  sheriff's  bond  for  an  escape,  where  the  sheriff's  re- 
tiun  was,  "The  defendant  arrested;  signed  the  appearance 
bond;  refused  to  give  surety;  and'made  his  escape  by  jumpii^ 
on  his  horse  Mid  running,  there  being  no  one  present  to  assist," 
the  measure  of  dam^es  was  recently  held  to  be,  not  the  debt 
and  interest,  but  such  acttud  damages  as  the  plaintiff  had 
sustained.**  It  follows  from  this  general  rule  that  the  plain- 
tiff in  order  to  recover  must  show  the  validity  of  the  debt;  '• 

"  Frwich  P.  WiUet,  10  Boaw.  666.  Johns.  189,  5  Am.  Dec.  254;  Utham  p. 

"State  V.  Newcomer,  109  Ind.  243;  Weetervelt,  26  Barb.  256. 

State  f.  Caldwell,  115  Ind.  6.  ■>  Faulkner  o.  Bartlej,  6  Aric.  150. 

"  Potter  ».  Lanaing,  1  Johns.  215,  3  •'  State  v.  Baden,  11  Md.  317. 

Am.  Dec.  310;  Patterson  v.  Weatervelt,  "  Stat«  c.  Fallfi,  63  N.  C.  188. 

17  Wmd.  543;  Russell  c.  Turner,  7  ■>  Lewis  f.  Moriand,  2  B.  &  Aid.  56; 
Scott  r.  Ucnley,  1  M.  ft  Rob.  227. 
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and  if  it  was  outlawed  he  can  recover  only  nominal  dam- 
ages.** 

S  666.  Insufficient  ba3  or  snre^. 

In  an  action  on  the  case,  brought  f^ainst  a  sherifF  for  not 
taking  sufficient  bail,  the  principal  debtor  being  sued  to  judg- 
ment and  the  execution  returned  unsatisfied,  this  language  was 
held:  "Although  the  amount  of  the  judgment  is  ■prima  fade 
evidence  of  the  measure  of  damages,  yet  this  may  be  controlled 
by  evidence  showing  the  entire  inability  of  the  debtor  to  pay, 
and  the  actual  injury  therefrom  to  be  less  than  the  amount  of 
the  judgment  against  him."  And  although  the  principal 
d^tors  had  left  the  State,  and  could  not  be  found  on  the  execu- 
tion, evidence  as  to  their  poverty  was  held  admissible,  the  court 
saying:  "The  fact  that  the  principal  debtors  were  out  of  the 
commonwealth,  and  could  not  be  arrested  on  execution,  may 
be  important  in  its  bearii^  upon  the  amount  of  damages  sus- 
tained by  the  default  of  the  sheriff,  but  it  does  not  affect  the 
general  rule  of  damages,  or  the  competency  of  evidence  tend- 
ing to  show  the  entire  inability  of  the  debtor  to  satisfy  the  de- 
mand. In  all  actions  on  the  case,  tiie  question  is,  what  is  the 
amount  of  damages  sustained?"  "  So  in  an  action  on  the  case 
against  the  sheriff,  for  taking  insufficient  bail,  it  is  competent  for 
the  defendant  to  prove,  in  mitigation  of  damages,  the  inability 
of  the  original  debtor  to  pay  the  judgment  which  has  been  ob- 
tained against  him  in  the  suit  upon  which  he  was  arrested.  The 
true  measure  of  damages  is  the  injury  actually  susttuned  by 
the  judgment  creditor;  and,  therefore,  evidence  tending  to  cdiow 
that  the  debtor  was  poor  or  insolvent,  so  that  his  arrest  on 
execution  would  not  have  enabled  the  creditor  to  realize  his 
debt,  also  tends  to  prove  that  the  plaintiff  suffered  no  essential 
injury  by  the  negligence  of  the  officer.**  It  is  a  general  principle 
that,  in  an  action  against  a  sheriff  for  taking  insufficient  sure- 
ties, no  more  can  be  recovered  against  him  than  the  party 

**  Slocum  V.  Riley,  145  Mass.  370, 14  The  measure  of  damages  b  the  full 

N.  E.  174.  amount  of  the  debt  where  there  is  no 

"  West  p.  Rice,  9  Met.  (Mwa.)  594.  evidence  of  the  debtor's  insolveocy. 

>  Donforth  i.  Pnttt,  9  Cush.  (Mass.)  Cnine  >.  Warner,  14  Vt.  40,  39  Am. 

318.   Contra,  Geiiish  v.  Edson,  1  N.  H.  Dec.  205. 
S2;JoaMi>.Blair,4McGoid(a.C.}281. 
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could  have  recovered  agaioet  sufficient  sureties."^  And  in  an 
action  against  tiie  sheriff  for  taking  insufficient  sureties  in  re- 
plevin, the  assignee  of  the  replevin  bond  cannot  recover  as 
special  danu^e,  beyond  the  limits  of  the  bond,  the  expenses  of  a 
fruitless  action  against  the  pledgees,  unless  he  gave  the  sheriff 
notice  of  his  intention  to  sue  them.^ 

Where  the  sheriff  took  an  informal  replevin  bond,  and  the 
defendant  in  replevin  had  judgment  for  a  return,  the  measure 
of  his  damages  in  an  action  against  the  sheriff  is  the  value  of  the 
goods  at  the  time  of  taking,  with  interest;  **  and  he  may  also 
recover  the  costs  and  expenses  of  the  replevin  suit,  and  of  a 
fruitless  action  on  tiie  bond;  but  his  recovery  is  limited  to  the 
penalty  of  the  bond.*"  But  if  the  goods  were  the  property  of  the 
plaintiff  in  replevin,  and  the  defendant  in  replevin  had  no  right 
to  a  return,  he  can  recover  only  nominal  damages  from  the 
sheriff." 

§  SS6.  FaUure  to  return. 

For  failure  to  return  an  execution,  the  measure  of  dam^^ 
is  the  actual  loss  sustained,**  which  is  prima  fade  the  amount 
of  the  execution." 

In  an  action  brought  against  a  sheriff  for  neglecting  to  return 
a  fi.  fa.,  an  omission  of  duty  for  which  the  Revised  Statutes  of 

*'  MaaaaehtueUa:  Carter  tt.  Duggan,  Deo.  192,  n.    See  O'Baonon  t>.  Huff- 

144  Man.  32,  10  N.  E.  486.  man,  1  B.  Mon.  212. 

UiMouri:  MortUod  t.  Snuth,  32  Mo.  Maine:  Ware  v.  Fowlor,  14  Me.  183. 

225,  82  Am.  Dec.  128.  MoModma^U:  Waterboum  v.  W^to, 

England:  Yea  v.  Lethbridge,  4  T.  R.  11  Maw.  207. 

433;  Evans  tr.  Brander,  2  H.  Bl.  647.  Nea  Hamptkirv:   Grafton   Bank   t>. 

By  this  case,  Concanen  r.  Lethbridge,  White,  17  N.  H.  389. 

2  H.  Bl.  36,  waa  ovemiled.    See,  aJao,  Ttaas:  Hamilton  v.  Ward,  4  Tex. 

Jeffeiy  v.  Bastard,  4  A.  A  E.  823.  356. 

"  Baker  u.  Gorratt,  3  Bing.  56.    See  Vermont:  Wc»Icott  v.  Gray,  Brayt. 

Gibbe  ».  BuU,  20  Johns.  212,  a.  suit  for  91;  Hamilton  v.  Mush,  2  l^ler,  403. 

taking  inauflicient  pledgee  in  replevin.  Contra,  Alabama.'  Heid  e.  Dunklin,  5 

•O'Grady  v.  Keyee,  1  All.  (Mass.)  Ala.  20S. 

284.  Jfimsnppt.'  Hdm  tr.  Gridley,  Walk. 

«>  Nonnan  v.  Hope,  13  Ont.  656,  14  611. 

Ont.  287.  "  Michigan:  Dunphy  v.  Whipple,  26 

*■  Case  V.  Babbitt,  16  Gray  (Mass.),  Mich.  10. 

278.  JVnc  York:  Smith  c  G«raty,  112  N. 

"Kentucky:    WilliamB    v.    Hall,    2  Y.  Supp.  1100,  61  Miac.  101. 

Dtma,  97;  Shippen  v.  Curry,   3  Met.  Texas:  Smitk  v.  Perry,  18  Tex.  filO, 

1S4;  Hill  V.  Tumor,  3  Buah,  27, 90  Am.  70  Am.  Dec.  295. 

DigitizecyGOOgle 


1 557  frAUBE   RETURN  1073 

New  Yori£  declared  that  the  officer  shall  be  liable  for  the  damages 
giutained  by  any  party  aggrieved,  the  measure  of  damages  was 
hdd  to  be  the  amoimt  of  the  execution,  subject,  however,  to 
mitigation  upon  showing  that  the  whole  or  any  part  of  it  could 
not  be  collected.**  For  refusal  to  hand  over  a  bail  bond,  the 
measure  of  damages  is  the  amotmt  the  bail  must  pay,  which 
might  be  reduced  by  proof  of  the  insolvency  of  the  bail,**  but 
not  of  the  debtQi.**  For  failure  to  return  an  order  of  sale  of 
mortgaged  property,  the  measure  of  damages  is  the  actual  value 
of  the  propCTty."  For  failure  to  hand  over  to  the  plaintiff  in 
replevin  the  goods  replevied,  the  measure  of  damages  would 
ordinarily  be  the  value  of  the  goods;  but  the  defendant  may 
^ow  that  the  plaintiff  was  not  in  fact  entitled  to  the  goods.** 
For  failure  to  produce  either  attached  property  or  the  receipt 
he  had  taJcen  for  it,  the  sheriff  is  holder  for  the  value  of  the  prop- 
erty as  returned  in  the  writ." 

§  S67.  False  retoni. 

For  a  false  return  of  nuBa  hona,  the  measure  of  damages  is 
the  value  of  the  property  which  the  pluntiff  would  have  been 
enabled  to  apply  in  satisfaction  of  the  execution.""*  Where 
there  is  property  aiot^  to  satisfy  the  amoimt  directed  to  be 
collected  on  the  execution,  that  amount,  with  interest,  is  the 
measure.  Hie  sheriff  may  show,  in  mitigation,  that  there  was 
not  property  enou^  to  satisfy  the  demand,  or  that  it  would 
have  been  absorbed  by  prior  executions,  but  not  that  the 
amount  directed  to  be  levied  was  not  due  on  the  judgment."" 
In  Ireland,  for  a  false  return  of  non  eat  inventus,  the  analogy  of 
escapes  was  followed,  and  the  value  of  the  custody  was  sfud  to 
be  the  rule."*'   And  in  Beckford  v.  Montague,"^  case  for  a  false 

*<Ledyiinl  c  Jonea,  7  N.  Y.  SfiO,  '"'Maine:  Thayer  o.  Hoberta,  44  Me. 

modifying  or  oonfinnlng  the  eariin      247. 


.  Bordea,  10  Wend.  EngUmd:  Mullett  i>.  Challu,  16  Q.  B. 

367, 25  Am.  Dec.  668;  Stevens  v.  Rowe,  239,  2  Eng.  L.  A  Eq.  260. 

3  Den.  327;  Peraons  v.  Parker,  3  Barb.  >"  New  York:  Bacon  o.  Crop«y,  7 

249;  Dolson  v.  Saxton,  11  Hun,  665.  N.  Y.  105. 

■*  Bradt  «.  Holden,  12  R.  I.  335.  Pam»]^aama:  Forsyth  o.  Dickaon,  1 

■■Seeky  «.  Brown,   14  I^ck.   177;  Giant,  26. 

Bradt  v.  Holden,  12  R.  I.  335.  >"  CahiU  P.  Vemer,  2  Ir.  C.  L.  649. 

"  Boyd  V.  Desmond,  79  Cal.  250.  '"2  Esp.  475;  see  also  White  i>. 

■■  fiobinson  ■>.  SbirrtfF,  26  N.  B.  68.  Jones,  5  Esp.  160. 


••  Allen  p.  Doyte,  33  Me.  420. 
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return  ot  mesne  process,  the  original  defendant  being  still  within 
the  rea.di  of  process,  Lord  Kenyon  told  the  jury  that  they  were 
not  called  on  to  give  the  plaintiff  the  whole  extent  of  the  debt, 
if  the  ori^nal  debtor  was  still  solvent.  In  Massachusetts,  where 
a  sheriff  returned  to  the  original  writ  that  he  had  taken  bail,  and 
then  refused  to  deliver  the  bail-bond,  the  fact  bdng  that  no  bail 
had  been  taken,  he  was  not  permitted  to  show  in  mitigation 
that  the  original  defendant  was  insolvent.  ">*  Pelham  v.  Way  ^" 
was  an  action  against  a  United  States  marshal  for  a  false  re- 
turn, in  returning  that  he  had  taken  a  note.  In  fact  he  had  not 
taken  the  note,  but  had  sold  the  debt  of  which  the  note  was 
evidence.  It  was  held  that  the  plaintiff  could  only  recover 
nominal  dam^es,  for  the  sale  of  the  debt  had  not  injured  him, 
as  it  did  not  extinguish  the  note  or  the  debt,  for  the  libel  unAer 
which  the  return  was  made  was  not  gainst  the  debt.  Where 
suit  is  brought  against  a  sheriff  for  a  false  retiu^  of  nvHa  bona 
to  an  execution,  it  seems  that  an  inquisition  finding  the  prop- 
erty out  of  the  original  defendant  is  a  bar  to  the  action;  but  in  a 
suit  agfunst  the  officer  in  trespass  by  the  true  owner,  an  inquiM- 
tion  finding  the  other  way  is  only  to  be  received  in  initia- 
tion.*" 

§  6S8.  Miscellaneous  breaches  of  dnty. 

It  is  held  in  Indiana,  that,  on  a  sale  of  land  in  execution,  the 
sheriff  is  bound  to  tender  a  deed  to  the  piu-chaser;  and  where, 
without  doii^  so,  he  resells  for  omission  of  the  purchaser  to 
pay  the  purcliase-money,  the  sheriff  is  himself  liable  to  the 
execution  defendant  for  the  amount  of  the  difference  betweoi 
the  two  sales.  "'^  Where  a  sheriff,  without  the  direction  of  the 
creditors,  made  sales  of  property  on  credit,  on  some  of  whidi 
sales  he  received  interest  before  the  return  day  of  the  execu- 
tions, and  on  others,  the  purchasers  proved  insolvent,  he  was 

iM  Simmona  v.  Bradford,  IS  Man.  >"  15  WaU.  190,  21  L.  ed.  55. 

82.   Is  Imdiana,  by  statute,  in  case  of  a  "*  New    York:   Bayley  v.  Bates,  S 

faberetum  toawrit  of  jieri/odot,  tbe  Johns.  185;  Townaend  t>.  Phillips,  10 

constable  oud  his  mireties  are  liable  on  Johns.  flS. 

the  bond  for  the  full  amount  which  the  England:  Fair  b.  Newman,  4  T.  R. 

officer  might  have  collected  and  paid  621,  033,  M&;  Roberts  v.  Thomas,  6 

over,  with  interest  and  ten  per  cent  T.  R.  SS;  Wells  v.  I^ckmas,  7  T.  R. 

damagee.    R.  S.  1881,  S  784;  Limpus  v.  174,  177. 

The  State,  7  BUckf.  43.  |«  State  v.  Lino,  4  Ind.  361. 
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held  bound  to  account  to  the  creditors,  on  the  executions,  to 
the  full  funount  of  the  sales,  but  not  for  the  interest."*  And 
where  the  sheriff  having  levied  on  sufficient  property,  it  is 
wrongfully  replevied,  and  he  without  excuse  n^ects  to  prose- 
cute the  sureties  in  the  replevin  bond,  he  will  not  be  allowed  his 
expenses  in  the  replevin  suit,  though  they  are  within  the  terms 
of  the  bond  to  indemnify  him.'<*  In  an  action  against  a  sheriff, 
by  the  surety  of  a  defendant  in  an  elder  execution,  for  applying 
the  proceeds  of  such  defendant's  property  upon  a  junior  execu- 
tion, whereby  such  surety's  property  was  taken  upon  the  elder, 
the  officer  is  only  liable  for  so  much  of  the  surety's  property  as 
sold  for  the  sum  so  misapplied."* 

§  B69.  Magistrate. 

Where  a  judicial  officer  is  acting  ministerially,  he  is  liable  for 
the  damage  directly  resulting  from  his  negligence.  In  such 
case,  the  rules  of  liability  and  mitigation  are  the  same  with 
those  applicable  to  ministerial  officers.  And  a  magistrate  liable 
for  the  damages  directly  resulting  from  bis  negl^ence  in  issuing 
an  irregular  or  invalid  execution,  may,  in  an  action  brought  for 
the  recovery  of  such  damage,  show  that  the  judgment  debtor 
had  no  property,  and  that  the  debt  could  not  have  been  col- 
lected on  a  vaUd  execution."^  And  the  same  decision  was 
reached  in  an  action  against  a  justice  of  the  peace  for  n^ecting 
to  issue  an  execution."*  In  California,  where,  because  of  a 
defect  in  a  notary's  certificate  of  acknowledgment  to  a  mort- 
gage, it  was  held  not  to  import  notice  to  subsequent  incum- 
brancers, and  the  lien  of  the  plaintiff's  mortgage  was  in  conse- 
quence postponed  to  that  of  a  later  one,  and  his  debt  thereby 
lost,  in  an  action  by  the  mortgagee  against  the  notary  on  his 
official  bond,  the  plaintiff  was  held  entitled  to  recover  the  mort- 
gage* debt  and  interest."* 

■>  Chaae  v.  Muiroe,  30  N.  H.  427.  "•Staton  v.  Com.,  2  Dana  (By.).  307. 

"SweMy  D.  Utt,  21  N.  Y.  481,  78  ■■■  Noson  o.  HiU,  2  AU.  <Ma».)  215. 

Am.  Dec.  leO.  "*  Carpenter  u.  Wamer,  38  Oh.  St. 

In  an  action   aguiurt  a  sbeiifi   for      416;  Gaylor  tr.  Hunt,  23  Oh.  St.  255. 
UDauthoriied  release  of  the  attached  '"  Fogarty  r.  Finl^r,  IOCal.239.    It 

property,  he  may  show  that  prior  at-  Bhould  be  mentioned  that  by  statute  the 
tachmenta  were  sufficient  to  exhaust  notary  was  liable  on  his  officii  bond  to 
the  property.  Lowenberg  «.  Jefiriee,  parUn  injured  by  his  official  miscon- 
74  Fed.  38S.  duct  for  "all  damages  sustuned." 
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§  869a.  Oetk  of  court 

In  Baltimore  and  Ohio  RaUroad  v.  Weedon  ^"  Gie  action 
was  against  a  clo-k  of  court  for  fulure  to  issue  process  to  review 
a  judgment  ag^nst  plaintiff.  The  measure  of  damages  was 
held  to  be  the  amount  of  the  judgment  unless  the  officer  could 
reduce  it  as  by  showing  tliat  the  ptfuntiff  must  have  been  de- 
feated in  any  case.  In  an  action  gainst  prothonotary  for  negli- 
gence in  issuing  a  writ,  where  he  failed  to  inspect  the  record  of 
plaintiff's  judgment  and  the  writ  issued  did  not  conform  to  it 
in  every  particular,  in  consequence  of  which  part  of  the  claim 
was  lost,  the  measure  of  danu^es  is  the  amount  of  tiie  claim 
thus  lost."* 

§  669b.  Receiver. 

Where  a  receiver  takes  goods  wrongfully,  but  in  bona  fide 
exercise  of  the  power  conferred  upon  him  by  the  court,  he  is  not 
liable  for  damages  to  the  owner,  whose  remedy  lies  in  an  appli- 
cation to  the  court."*  If  the  applicant  for  the  appointment  of 
a  receiver  gave  a  bond,  action  will  lie  upon  the  bond  for  the 
entire  damages  caused  by  the  receiver  and  chai^eable  to  such 
applicant.'" 

§  660.  County  clerk. 

'  In'  an  action  in  New  York  against  a  county  clerk,  who,  by 
statute  in  that  State  (Laws  1853,  ch.  142),  was  made  liable  for 
all  damages  for  mistakes  in  searches  made  by  him  in  his  office,  it 
appeared  that  in  a  search  made  by  him  at  the  request  of  an  at- 
torney who  had  been  employed  to  examine  the  title  to  a  house 
and  lot  belonging  to  the  plaintiff's  intestate,  and  paid  by  the 
plaintiff,  a  judgment'of  about  twenty-seven  dollars,  which  was 
a  lien  on  the  premises,  had  been  omitted.  The  examination  of 
the  title  was  made  for  the  purpose  of  procuring  a  loan  by  mort- 
gage on  the  property.  The  money  was  obtained  and  applied,  as 
far  as  necessary,  to  the  satisfaction  of  such  Uens  as  were  re- 
turned on  the  search.   It  was  more  than  enou^  to  satisfy  them 

"*  78  Fed.  684, 47  U.  8.  App.  360,  24  ""  Tapocott  p.  Lyon,  103  Cal.  297, 37 

C.  C.  A.  249.    See  Cohen  v.  Marohant,  Pac.  225. 
1  Disney  (Ohio),  113.  "'  Haverly  v.  Elliott,  39  Nd).  201, 67 

'"  WilBon  V.  Arnold,  172  Pa.  264,  33  N.  W.  1010. 
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and  also  the  omitted  judgment.  The  premises,  which  were 
worth  16,000,  were  afterwards  sold  on  an  execution  on  that 
ju^ment,  and  were  bought  in  by  the  plaintiff  in  the  execution 
for  S60.  By  a  compromise  arrangement,  in  consideration  of 
S400,  he  conveyed  the  premises  to  the  phuntiff  aa  executor  and 
trustee  of  the  deceased  owner.  Id  a  judgment,  which  was  af- 
firmed by  the  Court  of  Appeals,  the  county  clerk  was  held  not 
responfflble  for  the  loss  sustained,  as  it  was  directly  caused  by 
the  non-payment  of  the  judgment,  and  not  by  hie  omission.'" 

§  661.  Treasurer. 

In  McHaney  v.  Tnastees,'''  it  appeared  that  a  note  with  two 
sureties  came  into  the  hands  of  the  defendant  as  county  Meas- 
urer. The  principal  died.  In  an  action  on  his  official  bond  for 
his  ffdlure  to  present  the  note  for  payment  against  the  estate,  it 
was  held  that,  as  there  was  no  evidence  to  ^ow  that,  if  it  had 
been  presented,  it  would  have  been  paid,  or  that  the  sureties 
were  insolvent,  only  nominal  damages  could  be  recovered. 

§  662.  Town  officers. 

In  an  action  against  the  supervisors  of  a  town  for  refuEong  to 
place  on  the  tax  list  two  judgments  recovered  against  the  town, 
evidence  was  admitted  to  show  that,  subsequently  to  the  com- 
mencement of  this  action,  one  of  the  judgments  had  been 
placed  on  the  tax  list,  and  it  was  held  that,  such  beii^  the  case, 
the  defendants  were  not  liable  for  the  whole  amoimt  of  the 
plaintiff's  judgments.  It  was  also  said  that,  such  being  the 
case,  it  was  proper  to  instruct  the  jury  that  the  plaintiff  could 
only  recover  nominal  damages  where  be  failed  to  show  any 
special  injury,  Clifford,  J.,  dissenting,  and  holding  that  the 
plaintiff  was  entitled  to  recover  the  actual  damage  sustained 
in  view  of  the  whole  evidence.*^  In  such  an  action  a  plaintiff 
can  recover  the  expenses  incurred  in  the  employment  of  coun- 
sel."* In  an  action  against  the  supervisor  of  a  town  for  refus- 
ing to  present  to  the  board  of  supervisors  of  the  county  a  reas- 
sessment of  damages  in  the  plaintiff's  favor,  the  plaintiff  can 

»•  Kimball  e.  ConnoUy,  3  Keyea  i«>  Dow  v.  Humbert,  91  U.  S.  294,  23 
(N.  YO,  67,  2  Abb.  App.  504.  L.  ed.  368. 

'"  68  HL  140.  ■"  Neworic   Savinei   lost.    v.    Pan- 

hont,  7  Bibb.  99. 
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recover  the  amount  of  the  reassessment,  with  interest,  and  he 
can  recover  the  full  interest,  although  he  might  have  gone  be- 
fore another  board  and  thus  reduced  the  damage,  the  court 
sayii^,  that  he  was  not  obl^^  to  go  before  another  board."* 
In  an  action  agunst  a  collector  of  taxes  for  a  wrongfid  sale 
of  the  property  for  taxes,  the  amotmt  recovered  by  t^e  amount 
of  the  tax  validly  paid  from  the  proceeds  of  the  sale,"'  and  if 
the  plaintiff  bid  in  the  goods,  his  recovery  is  restricted  to  the 
amount  he  paid  for  them."*  So,  where  it  was  made  the  duty 
of  a  town  by  statute  to  make  good  to  a  purchaser  of  land  at  a 
tax  sale  all  damages  by  reason  of  the  collector's  a^ect,  in  an 
action  for  such  neglect,  the  measure  was  held  to  be,  not  the 
value  of  the  land,  but  the  amount  paid  and  interest.  ^*^  Where 
selectmen  wrongfully  but  in  good  faith  refused  to  allow  plain- 
tiff to  vote,  exemplary  damages  were  refused.^^  Where  a  town 
clerk  inadvertently  gave  a  defendant  a  false  certificate,  attested 
as  a  copy  of  record,  in  order  to  support  his  plea  of  infancy,  by 
reason  of  which  the  plaintiff  was  obliged  to  obtain  a  continuance 
of  his  cause  to  the  next  term,  prior  to  which  the  debtor  died, — 
it  was  holden  that  the  town  clerk  was  liable  to  pay  the  plaintiff 
the  damages  occasioned  by  the  delay  and  continuance  of  the 
action.'" 

§  663.  Collector  of  customs. 

In  an  action  against  a  collector  of  customs,  for  refusing  to 
sign  a  bill  of  entry  for  landing  a  cargo  of  fore^n  wheat,  in  con- 
sequence of  which  the  plaintiff  was  obliged  to  pay  duty  on  it 
when,  in  fact,  no  duty  was  by  law  payable,  the  proper  measure 
of  damages  has  been  held,  by  the  King's  Bench  in  England,  to 
be,  not  merely  the  amount  of  duties  paid,  but  the  amount  of 
loss  sustained  by  the  plaintiff  in  consequence  of  a  subsequent 
fall  in  the  price  of  the  article.'** 

In  an  action  by  the  United  States  against  a  collector  on  his 
official  bond,  for  not  retxuning  paid  treasury  notes  to  the  proper 
department  at  Washington,  it  has  been  held  that  the  rule  of 

""  Caarii  V.  MiUer,  54  N.  Y.  528.  ■"  Pierce  r.  GetcheU,  76  Me.  216. 

IX  Maul  V.  Dr«xel,  66  Neb.  446,  76  >"  MutweU  ».  Pike,  2  Me.  8. 

N.  W.  163.  "*  BuTow  V.  AniAud,  S  Q.  B.  605, 10 

»'  Hurlburt  t>.  Greeo,  41  Vt.  400.  Jur.  310. 
'"  Saulteis  V.  Victory,  36  Vt.  361. 
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damages  would  be  the  amount  of  the  notes,  unless  it  was  shown 
that  they  were  cancelled,  and  that  the  United  States  had  suf- 
fered, or  was  likely  to  suffer,  less  than  their  amount;  and  tiiat 
the  juty  were  to  take  into  consideration  the  amount  of  damage, 
from  the  risk  of  the  notes  getting  into  circulation  again;  from 
the  delay  and  inconvenience  in  obtaining  vouchers  to  settle  the 
accounts;  and  from  the  Want  of  evidence  at  the  department 
that  the  notes  had  been  redeemed.  ^'^  Where  trespass  waa 
brought  against  the  collector  of  customs  for  New  York  "•  for 
ill^fdly  seizing  the  plaintiff's  vessel,  it  appeared  that  she  was 
seized  on  the  2d  of  October,  1801,  and  retained  in  custody  till 
the  25th  August,  1802,  when  she  was  restored.  Six  months 
before  the  seizure,  the  plaintiff  had  purchased  her  for  S12,474; 
and  the  day  previous  to  the  trespass,  he  made  a  contract  to  sell 
her  for  $9,500.  On  the  2d  September,  1802,  eight  days  after 
her  restoration,  she  was  finally  sold  at  public  sale  for  $4,288; 
the  plaintiff  claimed  the  sum  of  $9,500  (the  contract  price), 
with  interest  and  marshal's  fees  deducting  the  price  actually 
obtained  at  the  sale,  $4,288;  and  this  was  held  right  by  the  Su- 
preme Court  of  New  York.  This  recognizes  the  principle  that 
where  an  actual  bai^ain  is  interfered  with  by  the  defendant's 
tortious  act,  he  shall  be  made  responsible  for  the  loss  sustained. 
It  is  not  a  case  of  mere  contii^ent  damages  or  speculative  prof- 
its; it  is  an  actual  contract  broken  up  by  an  unauthorized  act. 

§  B6Sa.  Notary. 

In  an  action  a^^fdnst  a  notary,  for  failii^  to  give  notice  of  the 
dishonor  of  paper,  according  to  his  undertakii^,  the  measure  of 
damages  must  be  the  injury  sustained  by  the  neglect;  in  esti- 
mating which,  the  solvency  of  the  party  to  whom  notice  should 
have  been  given,  is  a  material  element.*"  And  where  a  notary 
falsely  certified  the  acknowledgment  of  a  mortgage,  the  measure 
(A  damages  is  the  value  of  the  security  that  would  have  been 
given  by  the  mortage,  considering  the  value  of  tJie  property 
and  the  amount  of  prior  liens  on  it,  not  exceeding  the  amount 
of  the  mortgage  debt.'" 

>«U.  S.  f.  MoifKD,  11  How.  154,  13  "'Bankof  Mobile  e.  Marstoa,  7  Ala. 

L.  ed.  643.  108. 

'"Woodham  s.  Gelaton,   1  Johne.  '"  Mahoney  c.  Dixon,  31  Mont.  107, 

(N.  Y.)  134.  77  Pw.  619. 
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§  683b.  Other  officers. 

Where  a  letter  was  sent  by  the  managers  of  a  lottery  to  a 
vendor  of  tickets,  enclosing  a  prize  list,  or  statement  of  the 
drawing,  which  the  postmaster  unlawfully  refused  to  deliver  to 
such  .vendor,  but  deliv^ed  it  to  another,  who,  availing  himsdf 
of  the  information  it  contained,  purchased  of  such  vendor  a 
ticket  which  had  drawn  a  prize, — the  injury  was  holden  to  be 
the  immediate  consequence  of  such  imlawf  ul  withholding  of  the 
letter,  and  consequently  the  true  measure  of  damages  would  be 
the  net  amount  of  the  prize."'  And  where  a  military  oflBcer 
wroi^ully  seized  liquor  supposed  to  be  in  the  Indian  country 
when  in  fact  it  was  not,  the  measure  of  damages  was  the  dif- 
ference in  value  of  the  property  at  the  time  and  place  where  it 
was  seized  and  at  the  time  and  plaoe  where  it  was  returned  to 
the  plaintiff."* 

§  664.  Trespass  by  officer. 

*  We  have  been  examining  cases  where  the  public  officer  ia 
charged  with  neglect  in  not  executing  process  confided  to  him. 
There  is  another  large  class  of  caaee,  where  the  complaint  is  that 
he  has  overstepped  his  powers,  and  abused  the  process  of  the 
court.  In  these  cases  we  shall  find,  that  where  the  acts  of 
pubhc  officers  are  illegal,  th^  are  very  narrowly  watched,  and 
often,  by  the  inffiction  of  vindictive  damages,  severely  punished 
for  the  abuse  of  their  trust;  so,  where  tre^iass  was  brought  for 
breaking  and  entering  the  plaintiff's  house,  and  taking  his  goods, 
it  appearing  that  judgment  had  been  obtained  in  a  court  of 
local  jurisdiction,  and  that  execution  was  illegally  levied  on 
property  of  the  plaintiff  out  of  the  jurisdiction,  it  was  held  that 
the  plaintiff  was  entitled  to  recover  the  amount  paid  by  him 
to  release  tiie  levy.  It  was  insisted  that,  as  the  plaintiff  clearly 
owed  the  debt,  this  rule  could  not  apply.  But  Lord  Den- 
man,  C.  J.,  said:  "A  person  who  takes  upon  himself  to  extort 
money  by  an  authority  which  he  does  not  possess,  must  repay 
the  money  which  he  raises  thereby."  And  Patterson,  J.,  said: 
"I  am  afraid  of  admitting  the  principle  contended  for,  that 
where  money  has  been  extorted  by  means  of  an  illegal  authority. 

Me.  !■«  Bates  t>.  Clartc,  95  U.  S.  204,  24 
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the  measure  of  damages  is  to  be  merely  the  amoimt  of  injury 
actually  sustained."  "'  **  Where  the  sheriff  unlawfully  and 
maliciously  executed  a  search  warrant,  it  was  held  that  the 
plaintiff  might  recover  for  his  sense  of  humiliation.'" 

*  So,  in  a  case,  where  the  defendants,  under  color  of  process, 
illegally  broke  into  the  plaintifiE's  house  to  levy  an  execution, 
and  the  plaintiff  paid  the  amount  due  on  the  writ,  under  pro- 
test, to  induce  the  defendants  to  withdraw,  the  jury  gave  the 
amount  so  paid  and  £500  besides,  as  damages;  a  motion  was 
made  to  reduce  the  damages;  but  the  court  said:  "The  tres- 
passes were  of  a  very  serious  nature,  having  been  conunitted 
by  officers  of  the  law,  under  color  of  the  law,  breaking  open  the 
outer  door  wit^  great  violence.  Such  conduct  is  calculated  to 
lead  to  dangerous  conflicts;  and  the  proper  amoimt  of  damages 
must  depend  so  much  on  the  general  circumstances,  that  it  is 
very  difficult  to  discover  any  standard  by  which  to  measm^ 
the  amount;  much  must  be  left  to  the  discretion  of  the  jury."  ^^ 
So,  in  an  action  of  trespass  de  bonis  asporiatis,  for  an  illegal 
levy,  it  was  held,  "that  the  jury  might  give  vindictive  damages, 
if  they  should  find  that  the  trespass  was  conumtted  maliciously, 
and  in  a  wanton  and  aggravated  manner,  and  with  a  design  to 
vrac  and  injiu^  the  plaintiff."  '**  ** 

But  exemplary  damages  can,  of  course,  only  be  {pven  for 
aggravated  trespass;  where  there  are  no  circimistances  of  ag- 
gravation compensatory  damages  only  can  be  given.'**  And 
in  such  a  case  no  damages  can  he  recovered  for  mental  anguish 
and  humiliatioo. '*" 

"•  SoweU  v.  Chamirion,  2  Ner.  &  P.  "•  Co^omia:  Van  Pelt  v.  Littfer,  14 

627,  6  A.  ft  £.  407;  ace.,  Von  Storch  Cal.  194;Spooiiertt.Cady  44Pm!.  lOlS. 

P.  Wbulow,  13  R.  I.  23,  43  Am.  Rep.  LouUima:  HoUingBworth  p.  Atkins, 

10.  46  U,  Ann.  615,  15  So.  77. 

"•  Melcher  v.  Scruggs,  72  Mo.  406.  NAnuka:  Murray  tr.  Maoe,  41  Xeb. 

1"  Dulce  of  Brunswick  v.  Slowman,  8  60,  69  N.  W.  3S7. 

C.  B.  317.  ffew  Hampthire:  Moore  v.  Bowman, 

'"  Connedievt:  Huntley  o.  Bacon,  15  47  N.  H.  494. 

Conn.  267,  273.  Fennsybiania:  Rose  v.  Stoiy,  1  Pa. 

MiMaouri:  Central  C.  &  L.  Co.  v.  190,  44  Am.  Deo.  12L 

Welborn,  134  8.  W.  2.  Utah:  Maries  i>.  Culmer,  6  Utah,  419, 

Texa»:  Itodgers  v.  Ferguson,  32  Tex.  24  Pac.  528. 

633,  36  Ttsx.  544,  14  Am.  Rep.  380;  '-Iowa:  Tisdale  v.  Major,  106  la. 

Raiiey  p.  Hopkins  (Tex.  CSv.App.),  131  1,  75  N.  W.  663,   68  Am.  St.  Rep. 

S.  W.  624.  263. 
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Nothii^;  can  be  recovered  tor  ihe  exp&me  of  defending  the 
attachment  suit.'*' 

§  666.  Wrongful  attachment  or  levy  of  execution. 

In  an  action  for  the  ill^^  seizure  of  goods,  if  there  be  no  cir- 
cumBtances  of  aggravation,  the  measure  of  damages  is  the  value 
of  the  goods,  with  interest  from  the  time  of  the  taldng  to  that 
of  the  trial."*  So  in  Vermont,  in  an  action  brought  against  an 
officer  who  had  attached  the  pluntiff's  goods,  it  has  been  said: 
"  That  no  case  can  be  found  where  damages  have  been  given  for 
trespass  to  personal  property,  when  no  unlawful  intent  or  dis- 
turbance of  a  right  or  possession  is  shown,  and  where  not  only 
all  probable  but  all  possible  dam^e  is  expressly  disproved."  '" 
So,  in  an  action  on  the  sheriff's  offici^d  bond,  for  the  conversion 
of  notes  taken  by  him  for  property  sold  on  partition,  the  meas- 
ure is  the  value  of  the  notes.'**    This  value  cannot  be  reduced 


Nebnuka:  Murray  v.  Mace,  41  Nth. 
«0,  69  N.  W.  387. 

New  Hampthire:  ALeam  p.  ConneU, 
72  N.  H.  238,  56  All.  189. 

North  Carolina:  Cluppdl  r.  Ellis,  123 
N.  C.  259,  31  S.  E.  709. 

Ttxa»:  Tnwiokii.  Martin-Biown  Co., 
79  Tex.  460,  14  8.  W.  664;  Moms  v. 
WUfMd {Tm- CiT.  App),  70 8.  W. 228; 
AiDBa  V.  Mooea  (Tex.  Civ.  App.),  100 
8.  W.  791. 

Waittington:  fish  v.  Nethercutt,  14 
Wash.  582,  45  Pac.  44;  McGiU  v.  W.  P. 
Fuller  &  Co.,  45  Wtuh.  615,  88  Pw. 
1038. 

"'  Central  C.  4  L.  Co.  v.  Welboni, 
134  S.  W.  2.  By  statute  in  some 
juriadictions  aucb  expoise  may  be  re- 
covered from  the  plaintiff  in  the  at- 
tachment suit.  Talbott  v.  Great  W. 
P.  Co.,  151  Mo.  App.  638,  132  8.  W. 
15. 

'**  Alabama:  Ellia  v.  Allen,  80  Ala, 
SIS,  2  So.  676. 

AHuiruat:  BIbbb  c.  Lee,  66  Aifc.  329, 
18  S.  W.  186;  PeilinB  e.  Ewsn,  66  Aric. 
176,  49  8.  W.  669. 

Colorado;  Braaher  v.  Holtz,  12  Colo. 
201;Comforthp.MaKuire,  12  Colo.  432. 

Kantat:  Dow  v.  Julien,  32  Kan.  576. 


Mi^u:  Smith  v.  Putney,  18  Me.  87. 

Maryland:  Wanamaker  c.  Bowee,  36 
Md.  42. 

MawaetoiseiU:  Mitchell  v.  Stetaon,  7 
CuBh.  435. 

Jtfiuoun.-  Walker  o .  Boriand,  21  Mo. 
289. 

NexB  York:  Porker  v.  Conner,  44 
N.  Y.  Super.  Ct.  416. 

T«nn«MM.-  Reeves  v.  John,  43  S.  W, 
134. 

Texaa:  Erwin  v.  Bowman,  51  Tex. 
613,  32  Am.  Rep.  632;  Willis  v.  Wbit- 
sitt,  67  Tex.  673;  Willis  v.  McNatt,  7S 
Tex.  69,  12  S.  W.  478;  Richardson  p. 
Jankofsky,  23  S.  W.  816;  Yaiborou^  t>. 
Weaver,  6  Tax.  Civ.  App.  216,  25  8.  W. 
468;  Morris  o.  Williford  (Tex.  Qv. 
App.),  70  8.  W.  228;  Avindino  v.  Beck 
(Tex.  av.  App.),  73  S.  W.  639;  Railey 
(Tex.  Civ.  App.),  131  8.  W. 


Vvgiitia:  Crawford  p.  Jarrett,  2 
Leigh,  630. 

IPucoiufn;  8tanley  «.  Carey,  89  Wia. 
410,  62  N.  W.  188. 

>«  Paul  V.  SlascHi,  22  Vt.  231,  64  Am. 
Deo.  75. 

"« Brobet  «.  Skillen,  16  Oh.  St.  382, 
88  Am.  Dec.  466. 
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by  showing  that  plaintiff  bought  the  goods  at  a  nominal  price,"' 
or  that  he  had  contemplated  sellii^  them  at  a  low  price,'**  nor 
can  the  plaintiff  be  limited  to  the  price  for  which  the  officer 
sold  the  goods/"  or  to  the  invoice  vidue.'**  But  where  plaintiff 
had  sold  the  goods  before  the  attachment,  he  could  recover  the 
price  at  which  he  had  sold  them.'* 

Where  goods  are  ill^ally  seized  by  the  sheriff  in  transitu,  the 
measure  of  damages  is  analogous  to  that  in  the  case  of  a  carrier 
failing  to  deliver,  and  is  said  to  be  their  value  at  the  place  of 
destination,  deductii^  the  necessary  expenses  of  transportation 
thither.""  And  where  a  sheriff,  under  color  of  an  attachment, 
had  seized  the  plaintiff's  books  of  account  and  returned  them 
as  attached  in  a  suit  against  another  person,  in  consequence  of 
which  they  were  delivered  to  that  person's  receiver,  who  col- 
lected ihe  accounts,  the  measure  of  damages  was  held  to  be 
the  amoxmt  collected,  with  interest  from  the  time  of  the  collec- 
tion.*'' Interest  on  the  value  of  the  property  taken  by  the 
sheriff,  from  the  time  it  was  taken  until  its  restitution,  may  be 
recovered;  "*  and  where  there  is  no  restitution,  in  accordance 
with  the  American  doctrine  as  to  interest,  it  should  be  added 
to  the  amount  of  the  debt  or  the  value  of  the  property."' 

A  mortgagee  or  pledgee  cd  personal  property  recovers  the 
value  of  the  goods  taken,  with  interest,  up  to  the  amount  of 
the  mortgage  or  pledge."*    In  trespass  brought  by  the  assignee 

'"  Beaman  v.  Stewart,  19  Colo.  App.  damagee.     Bieiiag  v.  GalvestoD  Fmt 

222,  74  Pac.  342.    But  see  Forsyth  v.  Nat.  Bank,  69  Tex.  599,  7  S.  W.  90. 

Pabner,  14  Pa.  96,  S3  Am.  Deo.  519.  And  iriiere  Hhares  of  etock  vere  wrong- 

<*  Efltes  V.  Cheaney,  54  Ark.  463,  16  fully  attached,  and  dividends  declaied 

S.  W.  267.  dining  the  period  of  attachment  wen 

'*  Idaho:  Cowden  d.  Finney,  9  Ida.  held  up  by  the  attachment,  intereat  on 

619,  75  Pac.  765.  the  dividends  waa  allowed.    Jacobus  o. 

Penntj/biama:  Rogers  v.  Fales,  5  Pa.  Monongahela  Nat.  Bank,  35  Fed.  395. 

154.  '"Heaang    v.    Mcaooky,    37    111. 

■•'  Reeves  v.  John  (Tenn.  Ch.),  43  341. 

8.  W.  134.  >"  CaHfomia:  Irwin  c.  McDowell,  91 

■«Cuny  If.  Catlin,  12  Wash.  332,  41  Cal.  119,  27  Pac.  601. 

Pms.  55.  Indiana:  Slifer  t>.  State,  114  Ind.  291; 

"°  Eby  V.  Schumacher,  29  Pa.  40.  Colluu  t>.  Hutchinson,  3  Ind.  App.  542, 

"'  Woodbome   o.    Scarborough,   20  30  N.  E.  12. 

Oh.  St.  57.  /(WO.-  Crawford  v.  Nolan,  72  la.  763, 

'"  Beveri.^  p.  Welch,  7  Wis.  465.  34  N.  W.  754,  2  Am.  St.  Rep.  263. 

So  where  money  ia  garnished  wrong-  Minnetota:  Becker  v.  Dunham,  27 

fully,  interest  may  be  recovered  as  Minn.  32,  6  N.  W.  406. 
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of  a  mortgage  of  personal  property,  against  an  officer  for  tak- 
iog  the  property  on  an  execution  against  the  mortgagor,  and 
holdii^  it  till  the  assignee  paid  the  execution  and  officer's  fees, 
the  measure  of  damages  is  the  amount  p^d  and  interest,  be- 
sides a  reasonable  compensation  for  the  takii^  and  detention.'^^ 
The  mortgagor  may  recover  for  the  wrongful  attachment,  but 
his  damages  for  detention  of  the  goods  cannot  be  allowed  after 
a  foreclosure  of  the  mortgage,'**  and  the  proceeds  of  the  goods 
which  were  applied  on  the  mortgage  debt  are  to  be  deducted.'" 

§  86Sa.  Recovery  of  the  goods  or  tlieir  proceeds. 

Where  the  goods  are  returned,  this  fact  can  be  shown  in 
reduction  of  damages;  "*  and  in  such  case  the  measure  of  dam- 
ages is  their  deterioration  in  value,'"  and  the  expense  of  bidding 
it  in  at  the  sale,  repurchasing  it,  or  otherwise  securing  a  re- 
See  Davis  V.  Gott,  130  Ky.  486,  113 
S.  W.  826. 

Hie  officer  cannot  insiat  on  retum* 
ing  the  goode  to  reduce  the  danaget. 
Carpeater  c  Dresser,  72  Me.  377,  39 
Am.  Rep.  337. 

^"Arkantas:  Patton  v.  Garrett,  37 
Ai^  605;  Bstea  v.  Chesney,  54  Aric. 
463,  16  S.  W.  267. 

DUlriel  etf  Colwnbia:  Palmer  s, 
AuBenstein,  18  D.  C.  App.  Cafl.  511. 

Georgia:  Holton  v.  Taylor,  SO  Oa. 
fi08. 

IQinois:  MacVeagh  v.  Bailey,  29  lU. 
App.  606;  Smith  v.  Miller,  145  111.  App. 
606. 

Iowa:  Lowenstein  v.  Momoe,  66  la. 
82;  Cheamore  v.  Barker,  101  la.  576,  70 
N.  W.  701 ;  Lord  v.  Wood,  120  la.  303, 
94  N.  W.  842. 

Kaiaat:  Sanfoid  e.  Willetta,  29  Kan. 
617;  Daw  v.  Julien,  32  Kan.  576;  Dod- 
Bon  n.  Cooper,  37  Kan.  346. 

ffOraaka:  Schare  u.  Brand,  27  Neb. 
94,  42  N.  W.  906. 

Texiu:  Girard  v.  Moore,  86  Tex.  676, 
26  S.  W.  945;  Wilson  v.  Manning  (Tex. 
Civ.  App.),  35  S.  W.  1070. 

Witootuin:  Union  Nat.  Bank  t. 
Cross,  100  Wis.  174,  79  N.  W.  992. 


Vtrmimt:   Chaffer 
Vt.  237. 

But  it  is  sometimes  said  that  the 
sheriff  is  a  atianger  to  the  mortgagor's 
rii^ts  and  cannot  take  advantage  of 
Ihem;  and  therefore  that  a  mortgagee 
in  possession  at  the  time  of  the  ill^al 
attachment  may  recover  the  full  value 
from  the  aherifF. 

Cof^onua:  Dubois  p.  Spinka,  lUCal. 
289,  46  Pac.  95  (pledgee). 

Michigan:  Densmore  v.  Mathewe,  S8 
Mich.  616,  28  N.  W.  146. 

"*  Dakota:  Lander  v.  Propper,  6 
Dak.  64,  50  N.  W.  400. 

New  Hamp^ire:  Carpenter  v.  Cum- 
mings,  40  N.  H.  158. 

'**  KetUucky:  Gaar  v.  Lyons,  99  Ky, 
672,  37  8.  W.  73,  148. 

Texat:  Koyer  v.  White,  6  Tex.  Civ. 
App.  381, 25  S.  W.  46  (unless  the  wrong- 
ful attachment  caused  the  foreclosure). 

i"  Cooper  V.  Newman,  45  N.  H.  339. 

"*  Arkanxu:  Norman  v.  Fife,  81  Ark. 
33,  31  S.  W.  740. 

North  Carolina:  Jones  v.  Alsbrook, 
116  N.  C.  46,  20  8.  E.  170. 

PentuylKmia:  Graham  v.  McCreaiy, 
40  Pa.  515. 

Tezat:  Seal  v.  Holcomb  (Tex.  Gv. 
App.),  107  S.  W.  916. 
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turn,"°  together  with  compensation  for  loss  of  use  of  the  goods 
during  the  period  of  detainer."^  If  the  goods  were  sold  by  the 
sheriff  and  the  proceeds  applied  to  the  satisfaction  of  the  debt 
or  judgment,  the  amount  so  applied  will  usually  be  deducted 
from  the  value,"*  but  no  allowance  will  be  made  for  the  ex- 
penses of  the  sale."*  Attorneys'  fees  or  other  expenses  of  liti- 
gation for  securing  the  return  cannot  be  recovered.^'* 


"'Alabama:  Fields  n.  WilHanw,  91 
Ala.  502,  8  80.  808;  MitcheU  i>.  Cort>iD, 
01  Ala.  599,  8  So,  SIO. 

Georgia:  Holton  v.  Taylor,  80  Ga. 
508;  Jones  d.  Lamon,  92  Ga.  529,  18 
S:  £.  423. 

Kantat:  Sanford  v.  Willetta,  29  Kan. 
647;  Dow  d.  Julien,  32  Kan.  576;  Dod- 
soD  D.  Cooper,  37  Kan.  346. 

JVew  Hamp%KiTe:  Felton  o.  Fuller,  36 
N.  H.  226. 

New  York:  Bakerv.  IVeeman,  9  Wend. 
36;  Clark  «.  Hallock,  16  Wend.  607. 

Pennaybwtia:  Mclnroy  v.  Dyer,  47 
Pa.  118;  Kline  v.  McCandle™,  139  Pa. 
223,  20  Atl.  1045;  Senaiiiger  0.  Boyer, 
153  Pa.  628,  26  Atl.  222. 

Texas:  Munster  v.  Fields  (Tex.),  33 
8.  W.  852;  R.  F.  Scott  Grocery  Co.  i-. 
Kelly,  14  Tex.  CAv.  App.  136,  36  8.  W. 
140;  Scott  V.  Childera  (Tex.  Civ.  App.), 
80  8.  W.  775. 

Where  part  of  the  property  is  rightly 
attached,  and  the  remainder  illegally 
attached,  and  the  whole  \b  repurchased 
by  the  owner,  he  may  recover  the 
proper  proportion  of  the  amount  he 
paid.  Blewett  v.  MUler,  131  Cal.  149, 
63  Pac.  157.  And  where  the  property 
is  bought  in  for  the  owner  not  with  hia 
money,  but  with  the  money  of  another, 
the  amount  cannot  be  shown  in  reduc- 
tion, but  the  entire  value  of  the  prop- 
erty may  be  recovered.  Rogera  v.  Mc- 
Dowell, 134  Pa.  424,  21  Atl.  166. 

The  right  to  repurohaae  the  property 
and  charge  the  wrongdoer  with  the 
antount  paid  must  be  exercised  reason- 
ably. One  cannot  fix  the  meaeuro  of 
his  own  damages  by  his  voluntary  act 
in  paying  money  to  recover  back  from 


the  execution  purcbaaer  the  property 
Bold.    Duncan  v.  Matney,  29  Mo.  368. 

"'  UTtiled  Stalea:  Jacobus  f .  Monon- 
gahela  Nat.  Bank,  35  Fed.  395;  Coul- 
son  V.  Panhandle  Nat.  Bank,  54  Fed. 
865,  13  U.  8.  App.  39,  4  C.  C.  A.  616. 

Georgia:  Jones  v.  Lamon,  92  Ga.  529, 
18  8.  E.  423. 

lOmoit:  Smith  v.  Miller,  146  III. 
App.  606. 

It/via:  Turner  o.  Younker,  76  Iowa, 
258,  41  N.  W.  10;  Lord  tr.  Wood,  120 
la.  303,  94  N.  W.  842. 

Kanuaa:  Adams  v.  Gillam,  53  Kan. 
131,  36  Pac.  51. 

Texa»:  R.  F.  Scott  Grocery  Co,  v.  Kel- 
ly, 14  Tex.  Civ.  App.  136,  36  8.  W.  140. 

WaiUnffion:  McGill  v.  W.  P.  FuUer 
A  Co.,  45  Wash.  615,  88  Pac.  1038. 

WiKOTurai:  Union  Nat.  Bank  ». 
Cross,  100  Wis.  174,  79  N.  W.  992. 

'"Alabama:  Mitchell  v.  Corbin,  91 
Ala.  599,  8  So.  810;  Griaham  t>.  Sod- 
man,  111  Ala.  194,  20  So.  514. 

ArkaTMu:  Blass  v.  Lee,  55  Aik.  329, 
18  8.  W.  186;  Norman  v.  Fife,  61  Ark. 
33,  31  S.  W.  740;  Scanlan  v.  Gulling,  63 
Aric.  640,  39  8.  W.  713. 

Laainana:  Fush  p.  Egan,  48  La 
Ann.  SO,  19  So.  108. 

Tezos:  Avindmo  f.  Beck  (Tex.  Civ. 
App),  73  S.  W.  639;  Hillman  ir.  Ed- 
wards (Tex.  Ov.  App.),  74  S.  W.  787; 
Landes  v.  Eichelbeiger,  2  Tex.  Civ.  Gas. 
127.  But  emUra,  where  the  goods  were 
exempt.  Wilson  v.  Manning  (Tex.  Civ. 
App.),  36  S.  W.  1079. 

>H  Perkins  v.  Ewan,  66  Aric.  176,  49 
8.  W.  669. 

■*<  Kaniat:  Adama  v.  CKUam,  63  Kan. 
131,  36  Pac.  61. 
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§  666b.  Failure  to  keep  safely  the  property  taken. 

In  a  suit  against  a  sheriff  for  not  safely  keeping  property  at- 
tached on  mesne  process,  if  the  owner  is  entitled  to  recover  the 
value  of  the  property  seized,  the  damages  could  not  be  miti- 
gated by  deducting  the  expenses  which  would  have  necessarily 
attended  the  keeping,  had  it  been  kept  safely.'*'  And  if  the 
property  is  so  carelessly  kept  that  it  suffers  a  deterioration  in 
value,  be  is  responsible  for  the  amount  of  deterioration.^^  So 
where  one  had  purchased  certain  premises  on  the  foreclosure 
of  a  mortg^^,  executed  to  him  by  the  occupants,  and  the  sheriff 
neglected  for  two  days  to  execute  a  writ  of  assistance,  placed 
in  his  hands  to  put  the  purchaser  in  possession,  and  in  the 
intervening  time  the  occupants  greatly  injured  the  premises, 
the  sheriff  was  held  liable  for  the  damage  thus  sustained.  Called 
on  to  dischai^  a  duty  which  the  law  enjoined  of  giving  pos- 
session of  property  which  could  only  be  obtained  through  such 
official  action  by  him,  it  was  considered  by  the  court  just  and 
legal  that  he  should  be  held  responsible  to  the  full  extent  of  the 
injury.'"  So,  where  through  the  negligence  of  the  officer,  a 
slave  arrested  by  him  for  a  criminal  offence,  escaped  and  was 
drowned,  the  damages  recoverable  by  the  plaintiff,  who  had  but 
a  life  estate  in  the  slave,  was  limited  to  the  value  of  such  ^- 
tate.'**  In  New  York,  it  has  been  held  that  where  the  sheriff  so 
ne^igently  conducts  himself  in  regard  to  personal  property 
levied  on  that  it  is  lost,  and  in  consequence  the  real  estate  of 
the  defendant  is  sold,  and  the  security  of  a  mortgage  creditor 
is  impaired,  no  action  lies  by  such  mortgage  creditor  against 
the  sheriff,  unless  the  conduct  of  the  sheriff  be  explicitly 

Texan  Yarborou^  v.  Weaver,  6  Tex.  contradictoiT  pimrf,  may  be  taken  as 

Civ.  App.  215,  25  S.  W.  468;  Lang  v.  the  true  value  of  the  property  for  which 

Frits  (Tex.  Qv,  App.),  38  8.  W.  233.  the  officer  is  liable.    Willard  v.  Whit- 

Confrw  in  Lmiieiana:  State  Bank  o.  aey,  49  Maine,  235. 

Martin,  52  La.  Ann.  1028,  28  So.  13.  »  Alabama:  Vandiver  v.  Waller,  143 

■"  Afotn^:  Lovejoy  v.  Hutchina,  23  Ala.  411,  39  So.  136. 

Me.  272.  Michigan:  Stilaon  e.  Gibba,  53  Mich. 

M<u»aiAu»ett»:  Tyler  v.  TJlmer,  12  280,  18  N.  W.  816. 

Maas.  163.  WUconmn:    Union    Nat.    Bank    v. 

And  Bee  Nan  Hampshire:  Stevens  v.  Croes,  100  Wis.  174,  79  N.  W.  992. 

Sabin.  20  N.  H.  529. '  ■"  Chapman  v.  Thomburgh,  17  Cal. 

The  value  of  the  property  attached,  87,  76  Am.  Dec.  571. 

as  stated  in  the  officer's  return,  and  in  a  '"Tudor  c   Lewie,  3    Met.   (Ky.) 

receipt  taken  for  it,  in  the  absence  of  all  37S. 
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chained  to  hefravdvlent  and  with  inteni  to  Himiniah  the  security 
of  the  mortgage  creditors."' 

§  B6Sc.  Consequential  damages. 

In  an  action  against  the  sheriff  for  wrongful  seizure  of  a  stock 
of  goods,  their  retail  value  cannot  be  given  in  evidence,  as  it  in- 
cludes profits.'™  Whether  damages  to  the  plaintiff's  business 
from  such  seizure  are  to  be  taken  into  account  is  a  question  on 
which  the  authorities  are  at  variance ;  "*  but  loss  of  credit  is  too 
remote."*  Damages  may  be  recovered  for  detention  of  goods 
kept  for  sale  until  the  season  for  sale  is  lost."^  In  an  action  of 
replevin  against  a  sheriff,  damages  sustained  from  depositing  a 


"*  Bank  of  Rome  r.  Mott,  17  Wend. 
664.    SeeYateao.Joyce,  lljohns.  136. 

™  Coloradc:  Crymble  v.  Muivaney, 
21  Colo.  203,  40  Pae.  499. 

idaho:  Sears  e.  Lydon,  S  Ida.  368,  49 
Pac.  122. 

Karaai:  Bradley  v.  Borin,  53  Kan. 
628.  36  Pac.  977  (at  least  when  not  al- 
leged in  the  petition). 

New  Mexico:  Cunningham  v.  Sugar, 
0  N.  Mex.  106,  49  Pac.  910. 

"'  In  the  following  caaea  dam^^ 
were  not  allowed  for  injury  to  business: 

CaHforrtia:  Nightii^e  v.  Scannell, 
18  Cal.  315. 

Wiacon»in:  Union  Nat.  Bank  v. 
Cross,  100  Wis.  174, 187,  79  N.  W.  992. 

In  the  following  cases  euch  damages 
were  allowed: 

Maryland:  Moore  o.  Schults,  31  Md. 
418. 

Michigan:  McCausey  f.  Hock,  150 
Mich.  670,  124  N.  W.  570. 

Nthraeka:  Meyer  i>.  Pagan,  34  Neb. 
184,  61  N.  W.  753;  Kyd  v.  Cook,  56 
Neb.  71,  76  N.  W.  524,  71  Am.  St.  Rep. 
661. 

New  York:  Kane  v.  Johnston,  9 
Boew.  164  (temble). 

Texat:  Deleshaw  n.  Edelen,  31  Tex. 
Ov.  App.  416,  72  S.  W.  413. 

In  McGill  V.  W.  P.  Fuller  &  Co.,  45 
Wash.  615,  88  Pac.  1038,  damages  for 
injury  to  business  were  refused  because 


the  business  was  already  disoigauized 
and  no  damages  were  shown  with  BUi- 
ficient  certainty. 

In  Halcomb  u.  Stubblefield,  76  Tex. 
310,  13  S.  W.  231,  the  plaintiff  was  al- 
lowed to  recover  for  loss  of  use  of  a  null 
which  was  caused  by  an  attachment  of 
the  machinery. 

Loss  of  profits,  not  ftom  interruption 
of  the  business  while  it  was  interrupted 
but  because  of  the  effect  of  the  attach- 
ment after  resumption  of  the  business, 
is  too  remote  for  recovery.  Crymble  », 
Mulvaney,  21  Colo.  203,  40  Pac.  499. 
Therefore,  where  the  attachment  did 
not  interrupt  the  business  no  damages 
can  be  recovered  for  loss  of  profits. 
Charles  CSty  Plow  Co.  tr.  Jones,  71  la. 
234,  32  N.  W.  280. 

'"  Cotorwh:  Crymble  p.  Mulvaney. 
21  Colo.  203,  40  Pac.  409. 

New  Mexico:  Cuniiingham  v.  Sugar, 
9  N.  M.  105,  49  Pac.  910. 

Texaa;  R.  F.  Scott  Grocery  Co.  v. 
KeUy,  14  Tex.  Ov.  App.  136, 36  S.  W. 
140;  Neese  v.  Radford,  S3  Tex.  585, 
19  S.  W.  141. 

Wiieojitin:  Chicago  Union  Nat.  Bank 
0.  Cross,  100  Wis,  174,  75  N.  W.  992. 

Contra  in  Nebraska:  Meyer  v.  Fagan, 
34  Neb.  184,  51  N.  W.  753;  Kyd  v. 
Cook,  56  Neb.  71,  76  N.  W.  624,  71 
Am.  St.  Rep.  661. 

">  Knapp  V.  Barnard,  78  la.  347. 
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sum  of  money  with  a  third  party  to  induce  him  to  become  surety 
in  the  replevin  bond,  are  altogether  too  remote  and  conse- 
quential  to  be  considered."*  In  Mississippi  the  damages  for 
wrongful  attachment  are  declared  by  statute  to  be  attorney's 
fees,  hotel  bills,  travellii^  expenses,  l(»e  of  trade,  and  special 
injury  to  budness.  No  allowance  for  coimsel  fee  can  be  made 
except  for  defending  the  attachment  suit,  i.  e.,  none  for  defend- 
ing the  main  action,  and  no  damage  can  be  given  for  loss  of 
trade  where  it  appears  that  the  parties  were  winding  up  their 
business,  and  none  for  credit  where  they  were  insolvent."'  The 
sheriff  has  no  ground  for  objection  in  an  action  ^^ainst  him 
for  a  wrongful  attachment  by  his  deputy,  to  an  instruction  to 
the  jury  that  the  plaintiff  is  entitled  to  recover  the  value  of  such 
property  exempt  from  attachment  as  was  attached  and  thereby 
wholly  lost  to  him,  with  interest  from  the  time  of  the  attach- 
ment. And  if  the  plaintiff  thereby  lost  the  temporary  use  only 
of  such  property,  or  of  the  property  of  other  persons,  to  the 
use  of  which  he  was  entitled,  then  he  should  recover  for  the 
injury  from  such  loss  of  use.  Where  attached  property  was 
kept  in  the  plaintiff's  bam,  it  was  held  that  if  the  custody  of  it 
had  been  such  as  wholly  or  partially  to  exclude  him  from  the 
bam,  he  was  entitled  to  indemnity  for  such  loss  of  the  use  of 
the  bam,  so  far  as  it  was  not  occupied  by  the  attached  prop- 
erty. But  whCTe  the  plaintiff  occupied  such  bam  under  a 
lease,  in  which  he  had  covenanted  to  "spend  or  consume  all 
the  hay  or  other  fodder  on  the  premises"  produced  thereon  dur- 
ing the  term,  he  could  not  recover  from  the  sheriff,  who  wrong- 
fully executed  an  attachment  obtMned  by  the  lessor,  damages 
for  being  disabled  from  the  fulfilment  of  this  covenant,  since 
the  plaintiff  could  not  be  answerable  to  his  lessor,  who  caused 
the  attachment,  for  not  performing  the  covenant. ''* 

If  other  creditors  are  induced  to  attach  by  the  wroi^ul  act 
of  the  defendant,  no  damages  can  be  recovered  for  the  resulting 
harm.*"  And  so  where  after  the  attachment  a  newspaper  an- 
nounced the  failure  of  the  plaintiff,  whereupon  a  wholesale 

"'  Wilson  V.  HillhouBe,  14  la.  199.  Neeae  v.  RadfoM,  83  Tex.  585, 19  S.  W. 

1"  Roach  0.  Brannon,  57  Mibb.  490;      141. 
Marqueeae  o.  Sontheimer,  59  Miss.  430;  "•  Clapp  v.  Thomas,  7  AH.  188. 

BeeComerv.  MackmtoBh,48Mich.374;         '"Goodb&rv.  lindsley,  51  Ari:.  380, 
11  S.  W.  577,  14  Am.  St.  Rep.  64. 
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dealer  refused  to  forwu^  goods  to  the  plaintiff,  it  was  held  that 
the  wrongful  attachment  was  not  the  cause  of  this  publication, 
and  therefore  the  defendant  was  not  responsible  for  the  failure 
to  get  the  goods.'"  In  an  action  for  the  wroi^ul  attachment  of 
horse  and  wagon,  plaintiff  cannot  recover  the  loss  of  com  in  the 
field  which  he  was  unable  to  gather  because  he  was  deprived  of 
the  use  of  the  horse  and  wagon ;  that  was  too  remote. '"  Where 
an  attachment  was  enjoined,  but  it  nevertheless  was  issued,  at- 
torney's fem  and  costs  incurred  in  the  injunction  proceedings 
cannot  be  recovered."" 

A  wife  cannot  recover  for  her  husband's  being  thrown  out 
of  enployment  in  her  business,  because  of  its  interruption  by 
the  illegal  attachment.'** 

§  S66d.  Wroi^ful  attachment  of  land  or  levy  of  execution. 

An  attachment  of  land,  since  it  does  not  affect  the  possession 
or  use  of  it,  does  not  generally  cause  actual  damages;  "*  even 
if  the  value  depreciates  during  the  attachment,  this  cannot  be 
recovered."*  Nor  can  recovery  be  had  for  loss  of  a  sale,  where 
such  sale  is  only  contemplated,'^*  as  where  a  conditional  offer 
was  pendii^,  but  the  plaintiff  was  not  able  to  satisfy  the  con- 
dition.***  Especially  where  the  land  was  attached  on  a  writ 
against  a  third  party  no  damages  can  be  recovered,  since  the 
attachment  does  not  even  cause  a  cloud  on  the  title.*" 

Where  the  land  was  ill^ally  sold  on  execution,  the  owner 
may  waive  the  invalidity  of  the  sale  and  recover  the  entire 
value  of  his  interest  in  the  land.'" 

™  Tynberg    v.    Cohen    (Tex.    Civ.  LottUiaaa:  Brandoo  v.  Alleo,  28  La. 

App.),  24  8.  W.  314.  Ann.  60.                          * 

"•Lftngi'.  PriU(Tes.  Civ.  App.),  38  PmT\*t/ioania:  Muldoon  n.  Biokqr, 

S.  W.  233.  103  Pa.  110,  49  Am.  Rep.  117. 

"  Neeee  r.  Radford,  S3  Tex.  585,  19  Ttxaa:  Drew  o.  Ellia,  6  Tex.  Qt.  App. 

8.  W.  141,  607,  26  S.  W.  95. 

"'  Rains  p.  Herring,  68  Tex,  468,  5  "•  Trawick  v.  Martin-Brown  Co,,  79 

S,  W.  369.  Tex.  460,  14  S.  W.  664. 

"*•  Adoue  B.   Wettennaik,  86  Tex.  "•  Drew  v.  Ellia,  6  Tex.  Civ.  App. 

Qy.  App.  585,  82  S,  W.  797.  607,  26  S.  W,  95, 

"■  CidiSomia:  Heath  «.  Lent,  1  Cal,  "■  Duncan  v.  Qtizens'  Nat.  Bank,  20 

410.  Ky,  L,  Rep.  237,  45  9.  W.  774, 

linea:  'Radale  v.  Major,  106  Iowa,  1,  '"  Pope  v.  Benater,  42  Neb.  304,  60 

75  N,  W,  663,  68  Am,  St.  Rep.  263.  N.  W,  561,  47  Am.  8t.  Rep.  703, 
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§  666.  Suits  between  difFerent  officers. 

*  Questions  of  the  kind  we  are  now  considermg  frequently 
arise  in  suits  brought  by  one  officer  against  another,  to  test 
the  relative  priority  of  different  processes ;  and  in  such  a  case  it 
has  been  said,  in  Vermont,  that  damages  are  never  given  be- 
yond the  actual  value  of  the  property."*  ** 

§  667.  Receiptors. 

*  In  some  of  the  States  of  the  Union,  property,  when  levied 
on,  is  sometimes  delivered  by  the  attaching  officer  to  a  t^rd 
party,  called  a  receiptor,  who  holds  it  durii^  the  litigation, 
and  promises  to  redeliver  it  to  the  officer  on  demand.  In  a 
case  of  this  kind,  in  Vermont,  the  plaintiff,  whose  property  had 
been  unduly  levied  on,  instead  of  that  of  the  real  debtor,  broi^t 
his  action  of  trespass,  and,  pendente  lite,  assigned  his  claim  to 
the  receiptor.  Judgment  was  afterwards  obtained  and  execu- 
tion issued  in  the  suits  in  which  the  attachment  had  been  is- 
sued, and  the  officer  demanded  the  property  of  the  receiptor; 
but  he  refused  to  deliver  it.  It~was  held  that  the  defendants,  on 
th^  trial  of  the  action  of  trespass,  were  not  entitled  to  give  in 
evidence,  in  mitigation  of  damages,  such  refusal  on  the  part  of 
the  receiptor,  they  never  having  offered  to  surrender  to  him 
his  receipt,  or  dischai^e  him  from  his  liability  thereon;  '^  and 
the  s»ne  point  has  been  similarly  decided  in  Massachusetts. '"o 

In  another  case  of  this  kind,  it  has  been  decided  in  Vermont, 
that  where  the  value  of  all  the  property  attached  and  receipted 
for  is  expressed  in  the  receipt  at  one  entire  siun,  and  a  portion 
of  it  has  been  withdrawn  from  the  custody  of  the  receiptor,  so 
as  to  disc^ai^e  his  liability,  the  damages  in  an  action  on  the 
receipt  are  to  be  determined  by  assuming  the  whole  value  of 
the  property  receipted  for  to  be  the  sum  specified  in  their  re- 
ceipt, and  by  then  ascertaining,  on  the  ba^  of  that  assumed 
value,  the  just  proportion  which  the  property  retained  by 
the  receiptor  would  bear  to  the  property  for  which  he  is  not 
liable."'  ** 

»  Goodrich  r.  Church,  20  Vt.  187.  Am.  Dec.  592;  AUen  v.  Carty,  19  Vt. 

■»  EUiB  V.  Howard,  17  Vt.  330.  65.  46  Am.  Dec.  177.    In  Comiecti- 

'*'  RobioaoD  v.  Mansfield,  13  Pick,  cut,  where  the  plaintifT,  an  officer  who 

139.  had,  by  virtue  of  an  execution,  levied 

"■  ParaoDS  V.  Strong,  13  Vt.  235,  37  on  goods  bebngiog  to  the  judgment 
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So,  in  New  Hampshire  where  property  attached  by  the 
sherifT  in  two  suits  was  delivered  to  a  third  party,  who  gave  two 
receipts  for  it  at  the  same  value,  which  did  not,  however,  state 
that  one  was  subject  to  the  other,  and  the  receiptor,  after  judg- 
ment and  execution,  on  a  demand  in  the  first  suit,  paid  the 
amount  due  on  the  execution,  it  was  held,  after  a  subsequent 
judgment  in  the  second  suit  against  the  owner,  that  the  re- 
ceiptor was  liable  to  the  officer  only  for  the  amount  of  the  value 
receipted  for  over  that  paid  in  the  first  suit."*  Where  the  re- 
ceiptor has  allowed  the  attached  property  to  go  into  the  owner's 
possession,  and  judgment  is  recovered  agajnst  him,  in  an  action 
by  the  officer  on  the  receipt,  the  amount  of  the  judgment  and  in- 
terest, with  the  fees  on  execution,  not  exceedii^t  the  value  of 
the  property,  are  the  usual  measure  of  damages."'  But  if, 
while  the  action  is  pendii^,  the  receiptor  refuses  to  deliver  the 
property  to  the  officer,  the  latter  may  recover  its  full  value,  with 
interest  from  the  demand.  "*  Where,  in  an  action  of  trover,  the 
goods  for  the  value  of  which  the  action  was  brought  had  been  at- 
tached and  deUvered  to  the  defendant  on  his  receipt,  and  he  had 
retained  them,  this  was  held  no  reason  for  reducing  the  damages 
below  their  value."''  The  valuation  stated  in  the  receipt  is 
usually  conclusive  on  the  receiptor ;  "•  but  where  the  goods  were 
returned  to  the  sheriff  and  sold  by  him  for  a  less  sum  than  that 
stated  in  the  receipt,  and  he  brought  action,  alleging  that  they 
were  damaged,  it  was  held  that  the  valuation  in  the  receipt  was 
not  conclusive,  and  the  sheriff  must  prove  the  amount  of  his 
loss.'"  Where  the  property  receipted  for  is  an  animal  which 
dies  in  the  receiptor's  possession  without  his  default,  he  is  not 
liable  for  its  value.  "■ 

dditor,  &nd  deUvered  them  to  the  de-  of  the  execution.    Jones  v.  Gilbert,  13 

fendaats  on  thrar  receipt  or  promise  to  Conn.  507. 

redeliver,  which  not  b^Dg  done,  suit         "'  Raynes  a.  Tenney,  4fi  N.  H.  183. 

was  brought;  it  was  objected  that,  an         "*  Foaa  d.  Norria,  70  Me.  117. 

it  was  not  stated  in  the  declaration  that  >**  Clement  f .  little,  42  N.  H.  S63. 

the  officer  was  commanded,  in  the  writ         '**  Luckey    p.    Koberts,   25    Conn. 

against  the  original  debtor,  to  attach  to  486. 

any  certain  amount,  the  pluntill  could         ■**  Healy  v.  Hutchinson,  66  N.  H. 

only  recover  nominal  damages;  but  the  316,  20  Atl.  332. 

Supreme   Court   held   otherwise,    and  '"  Bancroft  v.  Parker,  13  Pick.  192. 

that  the  omisuon  did  not  preclude  the         "*  Shaw  v.  Laughton,  20  Me.  266. 

plaintiff  from  a  recovery  to  the  amount 
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§  668.  Illegal  sale  on  execution. 

Where  a  legal  execution  is  levied  upon  property,  but  the 
sherift'B  sale  is  for  any  reason  illegal,  the  owner  is  entitled  to 
compensation  for  the  wrong  thus  done  him.  If  the  sale  itself 
could  not  legally  be  made,  the  measure  of  damages  is  the  vahie 
of  the  property,  not  at  the  time  of  the  oiiginal  attachment 
and  levy  but  at  the  time  of  the  sale.""  If,  however,  the  sale 
was  permitted,  but  irregularly  conducted,  as  a  result  of  which 
the  goods  were  sold  under  their  fair  value,  the  sheriff  is  re~ 
spon^ble  for  the  difference  between  such  value  and  the  price 
realized  at  the  sale.*"* 


§  669.  Exclusion  from  ofBce. 

Where  a  public  officer  is  wrongfully  excluded  from  his  office, 
the  measure  of  damages  is  the  amount  of  his  salary  during  the 
period  of  exclusion,*"^  deducting,  however,  if  the  defendant 
acted  in  apparent  right  and  good  faith,  his  reasonable  expense 
in  earning  it.""*  In  United  States  v.  Addison  "'  it  was  con- 
tended that  the  rule  requiring  diligence  in  seekii^  employment 
ought  to  be  extended  to  the  case  of  a  public  officer  wrongfully 
ousted  from  his  office.  But  the  court  held  that  "no  such  rule 
can  be  applied  to  public  offices  of  personal  trust  and  confi- 
dence." Where,  however,  an  officer  wrongfully  excluded  from 
office  brings  mandamus  for  reinstatement,  and  is  entitled  after 
reinstatement  to  the  entire  salary,  his  damages  in  the  writ  of 
mandamus  will  be  nominal  only."* 


"•  Walker  v.  Wilmarth,  37  Vt.  289. 
■»  DagKett  D.  Adama,  1  Me.  108. 
■*'  Katuat:  Rule  i>.  Tait,  38  Kan.  706. 
New  York:  People  v.  Nolan,  32  Hun, 
512. 
England:  Airis  v.  Stulcely,  2  Mod. 


>"  Mayfield  o.  Moore,  53  Dl.  428,  8 
Am.  Rep.  BS. 

»*6  Wall.  201,  18  L.  ed.  919. 

>"  Hill  V.  fitigereld,  193  Man.  569, 
79  N.  E.  825. 
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CHAPTER  XXV 

ACTIONS  FOR  THE  DEATH  OF  A  HUMAN  BEINa 

I  570.    Mo  recovery  for  death  at  com-  {  575.  Services  of  a  child. 

mon  law.  576.  Loss  of  ao  adult  child. 

570a.  Recovery    for   injury    which  577.  Care  and  servioea  of  a  parent. 

finally  resulta  in  death.  678.  Servioea  of  a  wife  or  hiuband. 

670b.  Survival  by  statute  of  right  of  679.  Next  of  kin. 


Evidence — Family        rarcum- 

571a.  limitation  of  amount  of  re-         680a.  Qiaracter  and  capacity  <rf  de- 

covery.  ceased. 

67Ib.  Varying  types  of  statute.  681.    Probable  duration  of  life. 

571c.  Election  of  remedies.  S82.    Excessive  verdicts. 

572.  Genera]  principles.  683.    Reduction  of  damages. 

573.  Pecuniary  lose.  584.    Exemplary  damages. 
&73b.  Non-pecuniary  Iobb.  5S4a.  Presumptions  and  pleading. 
674.    Prospective  pecuniaiy  loss.  585.    Contributory  negligence. 
674a.  General  rule  for  damages. 

I  670.  No  recovery  for  death  at  common  law.' 

*  At  common  law,  and  independently  of  statutory  provision, 
the  death  of  a  human  being  is  not  the  ground  of  an  action  for 
damages.*  In  a  case  where  the  plaintiff  brought  an  action 
agwnst  the  proprietors  of  a  stagecoach  for  negligent  driving,  by 
which  his  wife  was  killed,  Lord  Ellenboroi^  said  that,  "in  a 
civil  court,  the  death  of  a  human  being  cannot  be  complained 
of  as  an  injury."  *  And  so  it  has  been  held  in  Massachusetts, 
in  a  case  where  a  widow  sued  a  railroad  company  for  negligence, 
by  which  her  husband  had  been  killed.* 

In  New  York,  in  an  action  on  the  case  *  for  negligently  run- 
ning over  and  killing  the  plaintiff's  son,  a  lad  of  ten  years  of 

'  It  is  scarcely  necessary  to  say  that  *  Baker  v.  Bolton,  1  Camp.  493. 

what  is  said  here  did  not  apply  during  *  Carey  ■>.  Berkshire  R.  R.,  1  Cush. 

the  existence  of  slavery  to  an  action  for  476,  48  Am.  Dec.  616. 

the  death  of  a  slave.  ■  Ford  t>.  Monroe,  20  Wend.  210. 

>  Insuranoe  Co.  v.  Brame,  95  V.  3. 
754,  24  L.  ed.  580,  and  casee  cited. 
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age,  the  judge  charged  that  the  plaintifT  was  entitled  to  recover 
such  sum  by  way  of  dam^ca  as  they  would  be  of  the  opmion 
the  services  of  the  child  would  have  been  worth,  until  he  be- 
came twenty-one  years  of  age.  The  case  was  carried  up,  but 
no  question  seems  to  have  been  distinctly  made  as  to  the  cor- 
rectness of  this  direction.'  And  in  a  subsequent  case  in  the  same 
State,  where  the  plaintiff's  infant  child  died  within  an  hour  and 
a  half  after  the  injury,  Bronson,  J.,  delivering  the  opinion  of 
the  Court  of  Appeals,  said:  "I  have  a  strong  impression  that 
the  father  could  recover  nothing  on  account  of  the  injury  to  the 
child,  beyond  the  physician's  bill  and  funeral  expenses";  but 
the  point  was  not  decided.^  **  It  is,  however,  now  well  settled 
that  no  action  will  he  at  common  law  for  the  tortious  killing  of 
a  human  being,^  even  for  the  payment  of  the  funeral  expenses,* 
or  for  loss  of  service.'"  The  rule  is  the  same  in  admiralty,  in 
the  absence  of  an  Act  of  Congress  or  a  State  statute  giving  a 
'right  of  action.*^  In  Louisiana,  however,  a  State  governed  by 
the  civil  law,  an  action  will  lie'for  pecimiary  and  other  damages 
caused  by  death," 

But  it  seems  that  where  there  is  a  cause  of  action  entirely 
independent  of  the  act  of  killing,  damages,  at  least  pecuniary 
damages,  may  be  recovered  for  death  that  proximately  follows 
as  a  result  of  the  injury.  So  where  the  defendant  sold  to  the 
plaintiff  tinned  salmon,  with  the  warranty  that  they  were  fit 
for  food,  and  the  plaintiff's  wife  was  poisoned  by  eating  the 
salmon  and  died,  it  was  held  in  Inland  that  the  husband  in 

■  Aec.,  Drew  v.  Sixth  Ave.  R.  R.,  28  Compagnie  Qeo.  Truuatlaatique,  100 
N.  Y.  49.  Fed.  665,  40  C.  C.  A.  825;  U  Bour- 

'  Puck  V.  New  YoA,  3  N.  Y.  489.  gogne,  117  Fed.  261.    If  such  a  etatute 

■  Indiarta:  Mayhew  v.  Bums,  103  Biiata,  but  no  lien  is  expresaly  created 
Ind.  330,  2  N.  E.  7S3.  by  it,  a  libel  in  rem  wiU  not  be  eater- 

Miehy/an:  Hyatt  v.  Adams,  IS  Mich,  tained.    The  Coraair,  145  U.  S.  335,  36 

179.  L.  ed.  727,  12  Sup.  Ct.  949.    Whether 

England:  Osbom  v.  Gillett,  L.  R.  8  a  libel  agunst  the  owners  in  pertonam 

Ex.88.  will  lie,  gueri;.  76. 343,  347;  i^.  Ei  parte 

•  Jackson  D.  Pittsburgh,  C.,C.  &  8.  L.  MoNiel,  13  WaU.  236,  20  L.  ed.  624. 
Ry.,  140  Ind.  241,  39  N.  K  664,  49         "  MeCubbin   o.    Hastines,   27   La. 

Axa.  St.  Rep.  192.  Ann.  713;  LeBIanc  v.  Sweet,  107  La. 

">  Gulf,  C.  &  S.  F.  Ry.  v.  Beall,  91  355,  31  So.  766,  90  Am.  St.  Rep.  303. 

Tex.  310,  42  8.  W.  1054.  See  Rice  v.  Crescent  City  R.  R.,  51  La. 

■'  The  Harrisbui?,  119  U.  S.  199,  30  Ann.  108,  24  So.  791. 
L.  «!.  358,  7  Sup.  Ct.  140;  RundeU  v. 
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an  action  for  breach  of  warranty  might  recover  for  the  toss 
of  her  services.^* 

I  670a.  Recovery  for  injury  which  finally  results  in  death. 

There  may,  of  course,  be  an  action  at  common  law  for  an 
injury  finally  resulting  in  death,  apart  from  aay  statute.  Thus, 
a  father  may  recover  if  the  death  was  not  instantaneous,  for 
loss  of  service  from  the  injury  to  the  time  of  the  death;  '*  and  a 
husband  may  maintain  an  action  for  the  loss  of  his  wife's  serv- 
ices, caused  by  an  injury  done  her  by  the  defendant's  malprac- 
tice, notwithstanding  the  injury  resulted  in  her  death;  but  the 
recovery  should  be  only  for  the  loss  of  her  services  between 
the  injury  and  the  deatii,  and  without  including  dam^es  for 
her  mental  suETering;  '^  and  he  may  also  recover  for  her  funeral 
expenses."  So  a  father  may  recover  for  the  medical  expenses 
incurred  by  him  on  account  of  his  minor  child,  injured  by  the 
defendant,  between  the  injury  and  the  death;  "  and  an  executor 
may  recover  the  damage  to  the  personal  estate  to  the  deceased 
by  medical  expenses  and  loss  of  time." 

§  670b.  Survival  by  statute  of  right  of  deceased. 

In  some  States,  by  statute,  actions  for  personal  injuries  sur- 
vive to  the  representatives  of  the  injured  person,  and  in  such 
cases  the  damages  recoverable  are  those  which  the  injured 
person  could  have  recovered  had  he  survived,  being  such  dam- 

"  Jaekatat  p.  Walton,  (1899)  2  K.  B.  KoUey,    200    Mass.    232,   86  N.   E. 

193.    In  a  case  in  Maasachusetts,  how-  293. 

ever,  in  an  actjon  against  a  physician  '*  Arkaniai:  Davis  e.  Ry.,  63  Arte, 

for  breach  of  contract  to  render  medi-  117,  13  S.  W.  SOI,  7  L.  R.  A.  2S3  (no 

cal   Bervicea    to   the    plaintiff's   wife,  recovery   for  aervices  after   date   of 

where  the  defendant's  breach  of  con-  death). 

tract  resulted  in  the  wife's  death,  the  Indiana:  Pennsylvania  Co.  tr.  lilly, 

court,  though  allowing  for  the  addi-  73  Ind.  2S2. 

tional  expendituree  during  her  lifetime  ■>  Hyatt  v.  Adams,  16  Mich.  180. 

that  resulted  from  the  breach  refused  "  Philby  v.  Nortliem  Pac.  R.  R.,  46 

all    damages    for    the    death    itself.  Wash.  173,  89  Pac.  469,  9  L.  R.  A. 

Knowlton,  C.  J.,  sud:  "The  decioons  (N.  S.)  1193,  and  cases  cited. 

exclude,  as  a  ground  of  recovery,  all  "Binford  v.  Johnston,  82  lad.  431; 

elements  of  damage  which  arise  solely  Mayhew  o.  Burns,  103  Ind.  329, 2  N.  E. 

from  death,  and  aa  to  such  damage  793. 

they  Bi«  applicable  to  actions  of  con-  ■■  Bradshaw  tr.  Lancashire  ft  Y.  By., 

tract  M  to  aetitnu  of  tort."    Sherlag  ■>,  L.  R.  10  C.  P.  189. 
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agesasheaufferedupto  the  time  of  his  death."  In  New  Hamp- 
shire, in  such  an  action,  it  is  said  that  the  administrator  may 
recover  for  distress  and  anxiety  of  mind  experienced  by  the 
deceased  while  in  imminent  danger,  in  view  of  impending 
death.^  Under  the  Kentucky  statute,  it  is  held  that  an  appre- 
ciable interval  must  elapse  between  the  injury  and  the  death 
for  the  action  to  survive;  ^'  and  the  same  interpretation  is  given 
to  the  statute  in  other  jurisdictions.*^  But  in  other  States  still 
this  interpretation  has  been  rejected,  and  recovery  allowed 
though  the  death  was  instantaneous.^* 

In  Michigan,  the  representative  of  the  deceased  may  recover 
the  amount  decedent  would  have  earned  during  the  period  of 
his  expectancy  of  life,  without  deduction  of  the  probable  ex- 
pense of  living.*^ 


"  CoiuuduMt:  OoodaeU  r.  Hartford 
&  N.  H.  R.  R.,  33  Ccom.  51. 

Itnoa:  Muldowney  o.  DIukhb  C.  Ry., 
36  la.  462. 

MastaehttatOt:  Dickiosott  c  Boston, 
188  Mass.  BOS,  75  N.  K.  68. 

Michigan:  Oliver  o.  Houghton  C.  8. 
Ry.,  134  Mich.  367,  06  N.  W.  434; 
Davia  V.  Michigan  Cent.  R.  R,  147 
Mich.  479,  111  N.  W.  76. 

Monlana:  Beeler  v.  Butte  A  L.  C.  D. 
Co.,  41  Mont.  465,  110  Pac.  528. 

New  HampMre:  Clark  «.  Manches- 
ter, 62  N.  H.  677. 

Tmneetee:  Freeman  o.  IllinoiB  C.  R. 
R.,  107  T«nn.  340,  64  8.  W.  1. 

Hie  saote  measure  of  damages  pre- 
vails in  LouisiaQa  where  action  is 
brou^t  by  the  representative  of  a  de- 
ceased person  (as  it  may  there  be 
brought  without  the  aid  of  a  statute) 
for  a  personal  injury  to  the  deceased. 
Payne  p,  Georgetown  Lumber  Co.,  117 
La.  893,  42  So.  475. 

»  Corliss  P.  Worcester,  N.  4  R.  R.  R., 


3N.  1 


.404. 


"Hansford  v.  Fajne,  11  Bush 
(Ky.),  380. 

"  Uniled  StaUt:  He  Coraair,  145 
U.  S.  335,  348,  36  L.  ed.  727,  12  Sup. 
Ct.  949. 

MaanKhueUa:  Kearney  v.  Boston  & 


W.  R  R.,  9  Cuah.  108;  HoUenbeck  v. 
Berkahue  R.  R.,  9  Cush.  478;  Kennedy 
V.  Standard  Sugar  Refinery,  125  Mass. 
gO,28Am.  Rep.  214;  Moras  K.HoUing, 
125  Mass.  93. 

Mittiuippi:  Illinois  C.  R.  R  o. 
Pendergrasa,  S9  Miaa.  425,  12  So.  954. 

MmUona:  Dillon  v.  Great  Northern 
Ry.,  38  Mont.  485,  100  Pac.  960. 

Sauih  Dakota:  Beldmg  o.  Black  HHls 
4  Pt.  P.  R  R,  3  S.  D.  369,  53  N.  W. 
750. 

■*  New  Hampilare:  Clark  v.  Man- 
chester, 62  N.  H.  577. 

Termeiuee:  Nashville  &  C.  R.  R.  v. 
Prince,  2  KaOt..  680;  Foulkea  p.  Nash- 
ville 4  D.  R.  R.,  9  Hriak.  829. 

Cf.  Murphy  v.  New  York  A  N.  H.  R 
R,  30 Conn.  184;  firoughel  0.  Southern 
N.  E.  Tel.  Co.,  72  Conn.  621,  45  Atl. 
437,  49  L.  R.  A.  404. 

Under  a  Tennessee  statute  giving 
damages  for  death  to  the  next  of  kin 
(see  i  571}  and  also  for  the  mental  and 
bodily  Huffering  to  the  deceased,  it 
has  been  aaid  that  even  if  the  proof 
showed  instantaneous  'death,  it  would 
still  be  a  question  for  the  jury  whether 
some  intermediate  suffering  was  not 
caused.  Western  A  A.  R.  R.  v.  Robin- 
son, 61  Fed.  592,  601. 

"  Olivier  v.  Houghton  C.  8.  Ry.,  138 
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This  action,  allowed  to  survive  by  statute,  exists  independ- 
dently  of,  and  in  addition  to,  the  action  for  death,  commonly 
called  Lord  Campbell's  Act.^' 

§  671.  Statutes. 

*  The  remissness  of  the  common  law  in  this  respect  has  been 
cured  by  various  statute.  In  England,  the  9  &  10  Vict.,  c.  93, 
commonly  known  as  Lord  Campbell's  act,  provides,  that  when- 
ever the  death  of  a  person  shall  be  caused  by  a  wroi^ul  act, 
and  which  would,  if  death  bad  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action,  the  party  offending  sh^ 
be  liable,  notwithstanding  the  death.  So,  in  Massachusetts,^  if 
the  life  of  any  pa^enger  is  lost  by  the  negl^ence,  etc.,  of  the 
proprietors  of  a  railroad,  etc.,  or  of  their  servants,  the  propri- 
etors shall  be  liable  to  a  fine,  not  exceeding  five  thousand  dol- 
lars, nor  less  than  five  hundred  dollars,  to  be  recovered  by  in- 
dictment for  the  benefit  of  the  widow  and  heirs. 

And  in  New  York,  a  statute  "  provides,  that  whenever  the 
death  of  any  person  shall  be  caused  by  any  wrongful  act  or  neg- 
lect, the  party  who  would  have  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  for  damages,  notwithstaud- 
ii^  the  death  of  the  party  injured,  and  although  the  act  be 
felonious.  This  statute  is  taken  from  the  English  statute  above 
cited,  and  the  second  section  provides  that  tiie  action  is  to  be 
brought  by  the  personal  representatives  of  the  deceased,  and 
that  "in  every  such  action  the  jury  may  give  such  damages 
as  they  deem  a  fair  and  just  compensation,  not  exceeding  five 
thousand  dollars,  with  reference  to  the  injuries  resulting  from 
such  death,  to  the  person."  •*  These  statutes  are  the  basis  of 
l^slation  in  probably  every  jurisdiction  where  the  common 
law  prevails.  The  action  for  damages  for  negligently  causing 
death  is  usually  given  by  statute  to  the  personal  representatives 
of  the  deceased  for  the  benefit  of  the  "widow  or  next  of  kin," 
or,  as  in  New  York,  of  the  "husband  or  wife  and  next-of  Idn," 
althoxigh,  in  some  of  the  States,  the  wording  of  the  Ei^liah 

Mich.  242, 101  N.  W.  530,  It  Del.  Leg.         >  Sut  1840,  o.  SO;  Pub.  Stota.,  c 
N.  569.  112,  i  212. 

"Stewutir.  United  E.  L.  &  P.  Co.,         *>  Uwb  of  1S47,  o.  450. 
IH  Md.  332.  OS  Atl.  49,  8  L.  R.  A. 
(N.  8.)  384. 
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statute,  "wife,  husband,  parent,  child,"  is  followed.  The  dam- 
ages are  usually  limited  to  compensation  for  the  "pecuniary 
injuries"  resulting  from  the  death. 

§  671a.  Limitation  of  amount  of  recovery. 

In  many  of  the  earlier  statutes  the  amount  that  could  be 
recovered  was  arbitrarily  limited  to  t5,000,  which  in  later 
statutes  has  often  been  increased  to  $10,000.''  This  arbitrary 
limitation  of  the  amount  of  recovery  was  no  doubt  due  to  the 
same  feeht^  which  led  the  courts  to  refuse  an  action  for  death: 
the  difficulty  of  estimating  in  money  the  value  of  a  life.  But 
any  such  arbitrary  limitation  is  of  course  diametrically  opposed 
to  the  fundamental  nature  of  damages :  that  they  are  a  judicially 
ascertained  compensation  for  wrong.  Any  such  effort.oa  the 
part  of  the  legislature  to  fetter  the  courts  in  the  assessment  of 
compensation  is  a  return  to  the  methods  of  the  Ai^o-Saxons; 
and  the  tendency  is,  and  must  be,  to  abolish  the  statutory 
limitation.  In  a  considerable  number  of  States  there  is  now  no 
limitation  on  the  amount  of  compensation.  The  removal  of 
this  Umit  does  not  change  the  rule  for  the  assessment  of  dam- 
ages, which  are  still  to  be  measured  by  the  loss  to  the  rela^ 
tives.^  It  has,  however,  been  intimated  in  the  Federal  courts 
that  these  statutory  limits  may  be  tahen  as  a  guide  to  the  per- 
missible amoimt  of  dam^es,  even  in  States  where  there  is  no 
limitation  in  tiie  statute.  "^ 

§  671b.  Varying  types  of  statute. 

For  the  specific  provision  of  the  statute  as  it  exists  in  the 
various  States  reference  must  be  had  to  the  laws  of  those 
States.  Several  types  of  statutes  have  been  passed,  and  should 
be  distii^^uished.  The  commonest  form  is  that  givii^  to  some 
one  representing  the  relatives  a  r^t  to  recover  the  pecuniary 
loss  to  them  from  the  death.  In  a  few  States  the  suit  may  be 
brought  for  Uie  loss  to  the  estate."   In  several  States  there  is  no 

"  Tobin  e.  Missouri  Pac.  Ry.  (Mo.),  Farmers'  L.  &  T.  Co.  o.  Toledo  A.  A.  & 

18  S.  W.  998;  Lee  v.  Mo.  I^.  Ry.,  195  N.  M.  Ry.,  67  Fod.  73. 

Mo.  400,  92  S.  W.  614.  "  Untied  State*:    Linss    t>.    Chess. 

"  Howell  V.  Rochester  Ry.,  49  N.  Y.  peake  &  O.  Ry.,  91  Fed.  964  (Ken- 

Supp.  17,  tucky);  Jennings  v.  Alaska  Treadwell 

"  Cheatham  v.  Red  River  Line,  66  Gold  Mining  Co.,  170  Fed.  146,  95  C. 

Fed.  248;  The  Oceanic,  61  Fed.  338;  C.  A.  388  (Oregon  &  Alaska). 
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pecuniary  measure,  but  the  jury  is  authorized  to  award  such 
damages  as  are  "fair  and  just,"  "  or  "proportionate  to  the  in- 
jury." *'  In  Alabama  they  are  pimitive,  and  not  measured 
by  the  pecuniary  Iobs,*^  and  this  is  also  the  case  in  other  States, 
where  the  jury  is  allowed  to  award  a  sum,  under  a  certain 
limit,  in  proportion  to  the  wrong.*'  In  Geotgia  a  statute  al- 
lowing the  jury  to  give  the  full  value  of  the  life,  without  making 
any  deduction  for  the  e:q>en8e  of  living,  is  constitutional.** 


§  671c.  Election  <^  remedies. 

The  statute  may  furnish  an  alternative  remedy  to  that  ^ven 
by  the  conunon  law,  and  in  that  case  a  plaintiff  must  make  an 
election  between  the  two.  So,  where  as  in  New  York,  a  father 
can  recover  damages  for  the  loss  of  service  of  his  son,  from  a 
person  who  negligently  caused  his  death,  independent  of  the 
statute,  it  is  held  that  a  recovery  under  the  statute  will  bar  an 
action  on  the  former  ground.^'  And  so  it  has  been  held  that 
a  recovery  under  the  statute  will  bar  an  action  by  the  husband 
to  recover  damages  for  the  loss  of  the  wife's  society  between 
the  injury  and  the  death.**    In  these  cases  the  damages  sought 

S.  C.  376,  25  S.  E.  272;  Mason  v.  South- 
em  Ry.,  58  S.  C.  70,  36  8.  E.  440. 

••  gloBB.She£Beld  Steel  A  Iran  Co.  v. 
Drane,  160  Fed.  780,  88  C.  C.  A.  34 
(Al&.)i  Savannah,  etc.,  R,  R.  d.  Shearer, 
58  Ala.  672;  Richmond,  etc.,  R.  K.  v. 
Fraeman,  07  Ala.  289, 11  So.  800;  Kan- 
laa  aty,  ete.,  R.  R.  v.  Sanders,  98  Ala. 
293,  13  So.  67. 

"  Childresa  v.  Southwest  Miawuri  R. 
R.,  126  8.  W.  169,  141  Mo.  App.  667; 
(rConnell  c.  Mo.  Pac.  Ry,  131  S. 
W.  117,  149  Mo.  App.  501;  Erwin 
*.  St.  L.  1.  M.  &  S.  Ry.  (Mo.  App.), 
139  S.  W.  498;  Dale  v.  Atchison,  T.  A 
8.F.  R.  R.,  57  Kan.  801,  47  Pac.  621 
(New  Mexico). 

•*  Clay  V.  Central  R.  &  B.  Co.,  84  Ga. 
345,  10  9.  E.  967. 

"  McOovem  e.  New  York  C.  A  H. 
R.  R.  R.,  67  N.  Y.  417. 

"  Louisville  it  N.  R.  R.  v.  McEIwmd, 
98  Ky.  700,  34  S.  W.  236,  34  L.  R.  A. 
788,  56  Am.  St.  Rep.  386. 


Cimtuetieut:  McElligott  v.  Randolph, 
61  Conn.  167,  22  Atl.  1094,  29  Am. 
St.  Rep.  181;  Wilmot  o.  McPadden, 
7fl  Conn.  367,  66  Atl.  157. 

New  Hampthire:  Carney  o.  Concord 
St.  R.  R.,  72  N.  H.  364,  67  Atl.  218. 

"  lUiTuria:  Ohio  A  M.  Ry.  v.  Wange- 
lin,  152  111.  138,  38  N.  E.  760;  Brennen 
«.  Chicago  &  Carterville  Coal  Co.,  147 
111.  App.  263. 

Michigan:  Wynning  v.  Detroit  L.  A 
N.  R.  R.,  59  Mich.  257,  26  N.  W.  514. 

Montana:  Butte  E.  R.  R.  v.  Jones, 
164  Fed.  308, 18  L.  R.  A.  {N.  8.)  1205. 

Virginia:  Sinunona  v.  McConnell,  86 
Va.  494,  lOS.  E.  838;  Norfolk  &  W.  Ry. 
0.  Cheatwood,  103  Va.  356, 49  8.  E.  489. 

We^  Virginia:  Turner  u.  Norfolk  & 
W.  R.  R.,  40  W.  Va.  676,  22  8.  E.  83. 

See  Parker  t.  Lumber  Co.,  116  La. 
463,39  So.  445;  Chesapeake  &  O.  Ry. 
V.  Hawkins,  174  Fed.  579,  98  C.  C.  A. 
443  (W.  Va.). 

»•  Strother  i..  South  C.  &  G.  R.  R.,  47 
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in  the  common-law  action  axe  included  in  the  damages  re- 
covered for  the  death.  In  a  few  eases  it  is  hdid  that  a  voluntary 
settlement  with  the  wrongdoer  by  the  person  injured  bars  a 
subsequent  action  for  the  homicide.^  These  decidons,  how- 
ever, seem  to  be  of  questionable  soundness;  for  the  cause  of 
action  of  the  deceased,  even  if  by  statute  it  is  allowed  to  sur- 
vive, is  entirely  distinct  from  that  given  by  the  statutes  for 
causing  death,  and  settlement  for  one  should  not  bar  action 
upon  the  other  right.^  So  judgment  in  an  action  for  the  death 
do^  not  bar  an  action  by  the  estate  for  the  personal  injury 
which  survives  by  statute.*' 

§  672.  General  principles. 

The  decisions  in  cases  arising  under  the  statutes  are  not  in 
entire  harmony,  and  many  of  them  go  farther  in  the  allowance 
of  damages  than  a  correct  interpretation  of  the  statutes  would 
seem  to  justify.  The  courts  have  found  difficulty  in  giving  to 
the  jury  any  satisfactory  rule  under  which  the  damages  in  a 
given  case  could  be  estimated.  Loose  directions  have  in  conse- 
quence been  often  pven  to  the  jury,  who,  influenced  as  it  would 
seem  by  sentimental  considerations,  have  in  many  cases  awarded 
damages  where  the  life  destroyed  was  without  present  or  pro- 
spective value.  In  Pennsylvania  Railroad  v.  Keller  **  it  is  said 
that  the  life  is  to  be  regarded  as  property  to  be  compensated  for, 
"without  regard  to  past  eamii^a  or  capacity  to  earn  at  the 
time  of  death,"  and  that  the  controversies  which  would  arise,  if 
the  opposite  rule  were  adopted,  would  be  "repugnant  and  of- 

'Otorgia:  Southern  Bell  Tel.  Co.  v.  the  death  of  eame  child.  Augiuta  R. 
Cmbu,  lU  Ga.  575,  38  S.  E.  881,  50  E.  v.  Glover,  92  Ga.  132,  18  8.  E.  406. 
L.  R.  A.  694.  The    supposed  incompatibility  trf  the 

Vermont:  Legg  ii.  Britton,  M  Vt.  652.      two  Hpecies  of  remedy  has  becD  mudi 

England:  Read  v.  Great  Eastern  Ry.,  disciUBed,  and  the  wdght  of  authority 
L.  R.  3  Q.  B.  555.  is  as  stated  in  the  text.    See  SweeUand 

"  Minneaota:  Mageau  P.  Great  No.  o.  Chicago  A  G.  T.  B,  R.,  117  Mirfi. 
Ry.,  106  Minn.  375,  115  N.  W.  651,  15  328,  76  N.  W.  1066,  43  L.  R.  A.  568; 
L.  R.  A.  <N.  8.)  611,  and  cases  cited.        Sedg.  El.  of  Dam.  177. 

WiKonsin:  Brown  u,  Chicago  &  N.  *'  Arkansas:  St.  Louis,  I.  M.  4  8.  Ry. 

W.  Ry.,  102  Wis.  137,  78  N.  W.  771,  44     v.  Sweet,  63  Ark.  563,  40  S.  W.  463. 
L.  R.  A.  579.    See  aitie,  i  5706.  Vermont:  Needham  v.  Gniad  Tnmk 

The  fact  that  there  is  pending  an  ac-     Ry.,  38  Vt.  294. 
tion  by  a  father  for  causing  death  of         England:  Leggott  v.  Great  N.  Ry.,  1 
a  minor  son  will  not  operate  to  reduce     Q.  B.  D.  599. 
damages  in  an  action  by  the  mother  for         "  87  Pa.  300. 
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fenmve  to  the  sensibilitiea  of  every  person."  *'  It  is  submitted, 
with  great  deference,  that  this  reasoning  is  unsound.  Life,  by 
the  common  law,  was  not  property;  its  loss,  however  injurious, 
was  not  the  subject  of  a  civil  action  for  damages.  The  former 
rule  has  only  been  modified  by  this  statute,  under  which  juries 
are  allowed  to  give,  in  most  of  the  States,  damages  for  pecuniary 
injuries  only;  and  all  considerations  as  to  the  results  of  this 
view  to  the  sensibilities  of  individuals  are  purely  sentimental, 
and  can  have  no  weif^t  in  determining  the  proper  scope  of  the 
statute.  It  would  seem,  in  the  absence  of  judicial  construction, 
that  the  term  "pecuniary  injury"  meant  an  injury  resulting 
in  the  loss  of  money,  either  present  or  prospective,  and  proxi- 
mate. A  somewhat  wider  signification  has  been  given  to  it  by 
Denio,  J.,  in  Tilley  v.  The  N.  Y.  C.  &  H.  R.  R.,"  and  em- 
bodies the  interpretation  which  seems  to  have  been  generally 
adopted  by  the  courts.  In  this  case  the  action  was  brought  to 
recover  damages  for  the  death  of  a  mother,  leavii^  surviving 
her  children  of  tender  years.  The  learned  judge  said:  "The 
word  pecuniary  was  used  in  distinction  to  those  injuries  to  the 
affections  and  sentiments  which  arise  from  the  death  of  rela^ 
tives,  and  which,  though  most  painful  and  grievous  to  be  borne, 
cannot  be  measured  or  recompensed  by  money.  It  excludes, 
also,  those  losses  which  result  from  the  deprivation  of  the 
society  and  companionship  of  relatives,  which  are  equally  in- 
capable of  being  defined  by  any  recognized  measure  of  value." 
The  learned  judge  regarded  the  loss  of  nurtixre,  of  intellectual, 
moral,  and  physical  training,  and  of  "such  instruction  as  can 
only  proceed  from  a  mother,"  as  essential  to  the  future  well- 
being  of  the  children,  and  as,  therefore,  falling  within  the  term 
"pecuniary,"  as  used  in  the  statute.*'  Under  this  interpreta- 
tion of  the  word,  three  classes  of  cases  would  be  embraced: 
(1)  Those  where  there  is  a  present  pecimiary  loss;  (2)  those 
where  there  is  a  prospective  pecuniary  loss;  and  (3)  those  in 
which  the  death  deprives  the  claimant  of  services  which  would, 
in  the  ordinary  course  of  events,  result  in  a  pecuniary  value 
to  him.   A  pven  case  may  embrace  any  or  all  of  these  elements. 

••  See,  atoo,  North  P.  R.  R.  e.  Robin-         "  See,  also,  Mclntyre  v.  Kew  Yoit 
»n,  4*  Pa.  175.  C.  R.  R.,  37  N.  Y.  287. 

"24N.Y.  471,  476. 
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Definite  instructions  should  be  given  to  the  jury  as  to  the  true 
measure  of  damages  under  the  statute;  **  although  much  must 
be  left,  it  is  said,  to  their  sound  discretion.*'  This  is  inevitable 
in  the  case  of  damages  incapable  of  definite  pecuniary  measure- 
ment.** 

Since  the  action  by  the  statute  is  given  only  to  a  person 
damaged  by  the  death,  the  action  will  not  Ue  where  there  is  no 
damage,  and  nominal  damages  therefore  cannot  be  recovered.** 


§  673.  Pecuniary  loss. 

The  plaintiff  on  the  common  form  of  statute  can  recover  the 
pecuniary  loss  only.**  The  rule  governing  the  jury  in  their 
estimate  of  the  pectmiary  loss  is,  of  course,  the  ordinary  one, 
that  the  injured  person  ^all  receive  compensation  for  the  loss 
sustained;  when  it  becomes  necessary  to  determine  the  par- 
ticular items  of  that  loss,  the  question  arises  whether  the  prin- 
ciple of  liability  under  the  statute  is  the  same  as  if  the  injured 
party  had  survived  and  brought  the  action.  In  Whitford  v. 
The  Panama  Railroad  "  the  court  said: 


«  UmtedSlaiei: H\iiAv.Kilt>,98F»d. 
49,  38  C.  C,  A.  641. 

Idaho:  Holt  u.  Spokane  A  P.  Ry.,  3 
Ida.  703,  36  Pac.  39. 

lowt:  Coatea  v.  B.  C.  R.  A,  N.  Ry.,  62 
la.  486,  17  N.  W.  760. 

Kentucky:  Ixiuisvillo  &  N.  R.  R.  v. 
CaM,  ft  Bush,  728. 

jtfwsouri.'  McGowan  f .  St.  Louis  O. 
&  8.  Co.,  109  Mo.  518,  19  S.  W.  199. 

Pennsjfiiiania:  Pennaylvania  R.  R.  u. 
Vandever,  36  Pa.  298;  Philadelphia  4 
R.  R.  R.  n.  Adams,  89  Pa.  31. 

Textu:  Galveston  t>.  Baifoour,  62  Tex. 
172,  50  Am.  Rep.  519. 

"  Miwoitri:  Stoher  v.  St.  Louia,  I.  M. 
ft  8.  Ry.,  91  Mo.  GOO,  4  S.  W.  389. 

Pennij/lvania:  Pennsylvania  R.  R.  v. 
O^er,  35  Pa.  60,  78  Am.  Deo.  322. 

"  Countryman  0.  Fonda,  166  N.  Y. 
201, 59  N.  E.  822, 82  Am.  St.  Rep.  640. 

•Bader  i-.  Galveston,  H.  ft  S.  A. 
Ry.  (Tex.  Gv.  App.),  137  S.  W.  718. 

"  United  StcUei:  In  re  Califoniia  N. 
ft  1.  Co.,  110  Pod.  678. 


IBmoit:  Consolidated  Coal  Co.  i>. 
Madil,  130  lU.  651,  22  N.  E.  715;  III. 
Cent.  R.  R.  r.  Whiteaker,  122  111.  App. 
333. 

Induma:  Louisville  &  N.  R.  R.  v. 
Gollihur,  40  Ind.  App.  480,  82  N.  E. 
492. 

Michigan:  Van  Brunt  v.  Cincinnati, 
J.  &  M.  R.  R.,  78  Mich.  630,  44  N.  W. 
321. 

Nm>  Mexico:  Cemllos  Coal  R.  R.  t>. 
Deeerant,  9  N.  M.  49,  49  Pac.  307. 

r«w»;  St.  Louis,  A.  ft  T.  Ry.  t. 
Johnston,  78  Tex.  536,  15  S.  W.  104; 
McQown  c.  International  &  Q.  N.  R. 
R.,  86  Tex.  289,  20  S.  W.  80;  Texas  ft 
N.  O.  Ry.  0.  Brown,  14  Tex.  Qv.  App. 
697,  39  S.  W.  140. 

Irdand:  Bourite  v.  Cork  ft  M.  Ry.,  4 
L.  R.  Ire.  082;  Holleian  t>.  Bagnell,  6 
L.  R.  Ire.  333. 

"  23  N.  Y.  465,  469.  But  see  dis- 
senting opinion  of  Cometook,  J. 
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"Although  the  action  can  be  maintained  only  in  the  cases  in 
which  it  could  have  been  brought  by  the  deceased,  if  he  had 
survived,  the  damages  are,  nevertheless,  given  upon  different 
principles  and  for  different  causes.  In  an  action  brought  by  a 
person  injured,  but  not  fatally,  by  the  negUgence  of  another,  he 
recovers  for  his  pecuniary  loss  and,  in  addition,  for  his  pain  and 
suffering  of  mind  and  body;  while,  under  the  statute,  it  is  not 
the  recompense  which  would  have  belonged  to  him  which  is 
awarded  to  his  personal  representative,  but  the  damages  are  to 
be  estimated  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death  to  the  wife  and  next  of  kin." 

This  case  has  been  generally  followed.  The  same  view  is 
taken  by  Mr.  Justice  Coleridge,  in  Blake  t-.  Hie  Midland  Rail- 
way "  where  he  says:  "The  measure  of  damages  is  not  the  loss 
or  suffering  of  the  deceased,  but  the  injury  resulting  from  his 
death  to  his  family."  "  The  statute  contemplates  compensation 
to  the  widow,  next  of  kin,  etc.,  from  the  death,  not  for  the  in- 
juries to  the  deceased  from  the  wrongfvl  act.  The  same  reason- 
ing leads  to  the  conclusion  that  expenses  for  medical  attendance, 
funeral  expenses,  etc.,  are  not  proper  items  of  damages  under 
the  statute,'*  althoi^  in  this  country  generally  the  medical 
expenses  and  the  funeral  expenses  attendant  upon  the  burial 
of  the  deceased  may  be  recovered,  where  any  of  those  for  whose 
benefit  the  action  is  broi^t  are  legally  bound  to  pay  such 
expenses.  ^'    But  as  these  expenses  would  be  necessarily  incurred 

•'  18  Q.  B.  93.  R.  289;  Dalton  t>.  Soutbeastem  Ry.,  4 

"  See  aec.,  Cleveland  &  P.  R.  R.  o.  C.  B.  (N.  8.)  296.    They  may  be  reoov- 

Rowan,  66  Pa.  393.  eied  in  on  action  of  eorUrael.    Pulling  v. 

•*  UniUd  Staiei:  Holland  v.  Brown,  Great  Eastern  Ry.,  9  Q.  B.  D.  110. 

35  Fed.  43;  Hutchinson  v.  West.  J.  &  B.  "  Arkaruas:  little  Rock  &  F.  8.  Ry. 

R.  R.,  170  Fed.  615.  b.  Barker,  33  Ark.  350,  34  An.  Rep.  44. 

Arkaiuat:  St.  LouIb,  etc.,  R.  R.  o.  Caltforma:  Cleary  v.  City  R.  R.,  76 

Sweet,  57  Ark.  287,  21  S.  W.  587.  Cal.  240,  18  Pac.  269. 

Califomia:  Gay  v.  Winter,  34  Cal.  Dittria    of    CoIumMa:    Bunyea    o. 

153;  Sahnon  v.  RathjenB,  152  Cal.  290,  Metropolitan  R.  R.,  19  D.  C.  70. 

92  Pac.  733.  OMrgia:  Augusta  Factory  v.  Davie, 

Delaware:  Wilcox  o.  Wilmington  City  87  Ga.  648, 13  S.  E.  577;  Southern  R.  R, 

Ry.,  2  Pennew.  157,  44  Atl.  686.  v.  Covenis,  100  Ga.  46,  29  S.  E.  219, 82 

ffew  Jersey:  Consolidated  Traction  Am.  St.  Rap.  312,  40  L.  R.  A.  263. 

Co.  V.  Hone,  60  N.  J.  L.  444,  38  Atl.  Keniueky:  Eden  v.  Lexington  R.  R., 

769.  14  B.  Mon.  204. 

England:  Boulter  p.  Webeter,  13  W.  ifiMoun:  Owen  v.  Brooksciuaidt,  64 
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at  some  time  for  the  deceased,  the  reason  for  chai^g  them  as 
items  of  damage,  mider  the  statute,  is  not  apparent. 

Nor  can  recovery  be  had  for  any  injury  to  the  plaintiff  except 
what  results  directly  from  the  death.**  So  no  daim^es  can  be 
recovered  for  injmies  to  the  widow's  health  caused  by  over- 
work." And  where  the  plaintiff  was  the  partner  as  well  as  next 
of  kin  to  the  deceased,  no  compensation  could  be  recovered  for 
dissolution  of  the  partnership.*"  As  the  court  said  in  the  last 
case,  the  statute  gives  damages  "for  injuries  resulting  from  the 
severance  of  a  relation  of  kinship  and  not  of  contract." 

§  673a.  Non-pecuniary  loss. 

Since  the  pecuniafy  loss  alone  may  be  recovered,  considera- 
tion of  all  non-pecuniary  in  j  uries  is  forbidden.  So  damages  for  the 
mental  and  physical  sufferings  of  the  deceased  cannot  be  recov- 
ered xmder  the  statute."   And  for  the  same  reason  no  damages 

Mo.  286;  Rajna  v.  St.  Louia,  I.  M.  &  S. 
Sy.,  71  Mo.  164,  36  Am.  Rep.  459. 

New  York:  Murphy  v.  New  York  C. 
ft  H.  R.  R.  R.,  88  N.  Y.  446. 

PmiuyUxmui:  Penn^ylvauia  R.  R.  v. 
Baatom,  54  Pa.  406;  Cleveland  ft  P. 
R.  R.  II.  Rowan,  06  Pa.  393. 

Sovth  CoTX/lina:  Petrie  v.  Columbia  ft 
G.  R.  R.,  39  S.  C.  303,  7  S.  E.  &1S. 

TewM.'  Gulf,  C.  ft  S.  F.  Ry.  o.  South- 
wiok  (Tex  Gv.  App.),  30  S.  W.  592. 

Wfuhington:  Dean  c.  Oregon  R.  ft 
Nav.  Co.,  44  Wash.  564,  87  Pac.  824; 
Philby  V.  Northem  Pac.  Ry.,  46  Wash. 
173,  89  Pac.  468,  9  L.  R.  A.  (N.  8.) 
1193. 

In  Kentucky,  by  statute,  the  funeral 
expeosea  are  to  be  taken  out  of  the 
amount  recovered.  O'Malley  d.  Mo- 
Lean,  113  Ky.  1,  23  Ky.  L.  Rep.  2268, 
67  S.  W.  11. 

"  East  Temi.,  Y.  ft  G.  R.  R.  v.  Top- 
pbs,  10  Lea  (Tenn.),  58. 

"  Elahire  v.  Schuyler,  15  Neb.  561, 

■*  Demareet  v.  Little,  47  N,  J.  L.  23. 

■*  Untied  Slaiet:  Illmois  Centra]  Ry. 
v.  Banon,  5  Wall.  90,  18  L.  ed.  691; 
HoUiwd  ti.  Brown,  35  Fed.  43;  Hall  v. 
Galveston,  H.  A  S.  A.  Ry.,  39  Fed.  18; 
KeUey  v.  Central  R.  R.,  48  Fed.  663,  5 


McCr.  653;  St.  Louia  ft  8.  F.  Ry.  o. 
Hicks,  79  Fed.  262,  24  C.  C.  A.  663; 
McLaughlin  v.  Hebron  Mfg.  Co.,  171 
Fed.  269. 

Alabama:  James  b.  Richmond  ft  D. 
R.  R,  92Ala.  231,  9  So.  335. 

Caiifomia:  Cleaiy  v.  City  R.  R.,  76 
Cal.  240,  18  Pac.  269. 

Dutriet  of  Columbia:  Bunyea  «. 
MetropoUtan  R.  R.,  19  D.  C.  76. 

Florida:  Florida,C.&  P.  R.  R.  f.  Fox- 
worth,  41  Pla.  1, 26  So.  338,  79  Am.  St. 
Rep.  149. 

IlUnoii:  Spaulding  o.  Chicago,  St.  P. 
4  K.  C.  R.  R.,  98  III.  205, 67  N.  W.  227] 
Holton  V.  Daly,  106  III.  131;  Money 
Chicago,  etc.,  R.  R.,  49  111.  App.  105; 
West  Chicago  St.  R.  R.  v.  Foster,  74 
111.  App.  414;  St.  Louis  E.  S.  R.  R.  v. 
Bums,  77  III.  App.  529;  Wetberell 
Chicago  aty  R.  K.,  104  111.  App.  357. 

Indiana:  Long  u.  Morrison,  14  Ind. 
595,  77  Am.  Dec.  72. 

loioa:  Donaldson  v.  Mississippi  ft  M 
R.  R.,  18  la.  280,  87  Am.  Deo.  391 
Dwyer  v.  Chicago,  S.  P.  M.  4  O.  Ry. 
48  la.  479,  61  N.  W.  244,  35  Am.  St. 
Rep.  322. 

Kentucky:   Louisville   A   N.    Ry. 
Coniff,  90  Ky.  560, 14  S,  W.  543;  Louia- 


itizecy  Google 


§573s  NON-PECUNlAKY   LOSS  1105 

can  be  ^ven,  under  the  statute,  for  mental  suffering  and  grief 
occasioned  by  the  death  of  the  deceased  to  the  plaintiff,  or  for 
his  wounded  affections.*"  Nor  can  damages  be  recovered  for  the 


Tille  A  N.  R.  R.  f.  Oraham,  98  Ky.  688, 
34  S.  W.  22©,  17  Ky.  L.  Rep.  1229. 

Maine:  McKay  v.  New  England 
Dredging  Co.,  92  Me.  4fi4,  43  Atl.  29; 
Oakes  v.  Mune Cent.  R. R.,95  Me.  103, 
49  Atl.  418. 

Miehiifan:  Mynning  v.  Detroit,  L.  & 
N.  R.  R.,  59  Mich.  257. 

Minneaoia:  Hutchins  v.  St.  Paul,  M. 
&  M.  Ry.,  44  Minn.  5,  46  N.  W.  79. 

JVew  Jersey:  Telfer  v.  N.  R.  R.,  30 
N.  J.  L.  188. 

Neui  York:  Whitford  v.  Panama  R. 
R.,  23  N.  Y.  46fi. 

Oregon:  Carlson  v.  Oregon,  S.  L.  &,  U. 
N.  Ry.,  21  Ore.  450,  28  Pac.  497. 

SAode  lilitnd:  McCabe  v.  Natragan- 
eett  E.  L.  Co.,  26  R.  I.  427,  59  Atl.  112. 

South  Carolina:  Stuckey  ir.  Atlantic 
C.  L.  R.  R.,  60  S.  C.  237,  3B  S.  E.  416. 

Texa»:  Cotton  Frees  Co.  v.  Bradley, 
52  Tex.  587. 

Bn^rtd:  Blake  d.  Midland  By.,  18 
Q.  B.  93, 16  Jut.  562,  21  L.  J.  Q.  B.  233. 

Contra,  under  the  Tenneitee  statute: 
Louisville  &  N.  R.  R.  v.  Stacker,  86 
Tenn.  343,  6  8.  W.  737,  6  Am.  8t.  Rep. 
840;  Rulroad  Co.  v.  Wyrick,  99  Tenn. 
500,  42  S.  W.  434.  Query  under  the 
VirgiTtia  Blatxite:  Baltimore*  0.  H.  B. 
v.  Wightman,  29  Gratt.  431,  26  Am. 
Rep.  384. 

•  UnUed  StaUa:  Holland  tt.  Brown,  35 
Fed.  43  (Ore.  Stat.);  Kelley  p.  Central 
R.  R.,  48  Fed.  663,  4  McCr.  653. 

AlfAama:  James  v.  Riohmond  &,  D. 
R.R.,  92  Ala.  231,  9  So.  335. 

Arkaneat:  Uttle  Hock  A  F.  S.  Ry.  p. 
Barker,  33  Ark.  350,  34  Am.  Rep.  418; 
Helena  Gaa  Co.  v.  Rodgers,  135  S.  W. 
904. 

CdxSomia:  Munro  c.  Pacific  C.  D.  A 
R.  R.,  84  Cal.  515,  24  Pac.  303, 18  Am. 
St.  Rep.  248  (expluning  Cleary  s.  City 
R.R.,76  Cal.  240, 18  Pac.  269) ;  Morgan 
It  Pac.  Co.,  95  Cat.  510,  30 
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Pac.  603,  29  Am.  St.  Rep.  143,  17 
L.  R.  A.  71;  Bond  v.  United  RaUroads, 
Cal. — ,  113  Pac.  366. 

Diatrixi  oj  Columbia:  Bunyea  v.  Met- 
ropolitan R.  R.,  19  D.  C.  76. 

Florida:  Florida,  C.  A  P.  R.  R.  p. 
Foxwortb,  41  Fla.  1,  25  So.  338,  79 
Am.  St.  Rep.  149. 

/UtnoM.'  Chicago  s.  Major,  18  HI. 
349,  68  Am.  Dec.  563;  Chicago  A  R.  I. 
R.  R.  V.  Moms,  26  111.  400;  Chicago,  B. 
A  Q.  R.  R.  V.  Barwood,  80  111.  88;  Chi- 
cago aty  R.  R.  i>.  Gillam,  27  111.  App. 
386;  Chicago  Conaol.  Battling  Co.  t>. 
Tieti,  37  III.  App.  599;  Chicago  A  W. 
I.  R.  R.  V.  Ptacek,  62  lU.  App.  376; 
Weet  C.  8.  R.  R.  8.  Dooley,  76  lU,  App. 
424;  St.  Louis  E.  3.  R.  R.  ir.  Bums,  77 
Ut.  App.  529. 

Indiana:  Cttiio  A  M.  R.  R.  v.  Ilndall, 
13  Ind.  366, 74  Am.  Dec.  269;  Indianap- 
olia  C.  Oub  v.  Hilliker,  20  Ind.  App. 
239,  50  N.  E.  678;  Hunt  v.  Conner,  26 
Ind.  App.  41,  69  N.  E.  50. 

lava:  Spaulding  tr.  Oucago,  St.  P.  A 
K.  C.  R.  R.,  98  U.  205,  67  N.  W.  227. 

Kentueki/:  Covmgton  St.  R.  R.  v. 
Packer,  9  Bush,  455,  15  Am.  Rep. 
725;  Louisville  A  N.  R.  R.  i>.  Graham,. 
9S  Ky.  688,  34  8.  W.  229;  Louisville  A 
N.  R.  R.  V.  Creighton,  106  Ky.  42,  50 
S.  W.  227. 

Maine:  McKay  v.  New  England 
Dredgit^  Co.,  92  Me.  454,  43  Atl.  29; 
Oakee  v.  Maine  Cent.  R.  R.,  95  Me. 
103,  49  Atl.  418. 

Maryland:  Agricultural  A  M.  Assoc. 
f.  gtat«,  71  Md.  86, 18  Atl.  37, 17  Am. 
St.  Rep.  607;  Baltimore  A  R.  T.  p. 
State,  71  Md.  673. 

Michigan:  Mynning  v.  Detroit,  L.  A 
N.  R.  R.,  59  Mich.  257,  26  N.  W.  614. 

Mimumla:  Hutchins  v.  St.  Paul,  M. 
A  M.  Ry.,  44  Minn.  6,  46  N.  E.  79. 

Miaamiri:  Earth  v.  Kansas  Oty  £3. 
By.,  142  Mo.  535,  44  S.  W.  778;  CbI- 
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loss  of  the  society  of  the  deceased."    Thus  a  husband  cannot 

cateiTS  V.  lovoldi,  123  Mo.  App.  347, 
100  S.  W.  675. 

ff^>ra$ka:  AndenoD  v.  CMcago,  B.  & 
Q.  R.  R.,  36  Neb.  OS,  52  N.  W.  840; 
JotmaoD  County  v.  Cftimen,  71  Neb. 
682,  99  N.  W.  502. 

ffew  York:  Smith  r.  I<ehigh  V.  R.  R., 
177  N.  y.  379,  69  N.  E.  729. 

Nartii  CarMna:  Byrd  v.  Southeni 
Exp.  Co.,   139  N.  C,  273,  51  S.  E. 


851. 

Ohio:  Steel  o.  Kurti,  28  Oh.  St.  191; 
Cindnnati  St.  Ry.  v.  Altemeier,  60  Oh. 
St.  10,  53  N.  E.  300. 

Oregon:  Carlson  v.  Oregon  S.  L.  &  U. 
N.  Ry,,  21  Ore.  460,  28  Pac.  497. 

Penrwytania.'  Pennaylvtmia  R.  R.  r. 
Vandever,  36  Pa.  298;  Caldwell  v. 
BrowD,  63  Pa.  453;  Pramsylrama  R.  R. 
«.  Butlw,  57  Pa.  335;  Pennsylvania  R. 
R.  V.  Goodman,  62  Pa.  329;  McHu^  o. 
SchloaKT,  169  Pa.  480,  28  Atl.  291,  39 
Am.  St.  Rep.  669,  23  L.  R.  A.  674. 

Rhode  I^nd;  Schnable  ii.  Providence 
Publio  Maricet,  24  R.  I.  477,  63  Atl. 
634;  McCabe  v.  Narraganoett  E.  L. 
Co.,  26  R.  I.  427,  69  AA.  112, 

Termtttee:  NaahviUe  &  C.  R.  R.  v. 
Stevens,  9  Hnsk.  12;  Knoimlle,  C.  G. 
&  L.  R.  R.  V.  Wyrick,  99  Tenn.  500,  42 
8.  W.  434. 

Ttxat:  Storrie  v.  Marshall  (Tex.  Civ. 
App.),  27  S,  W.  224;  Gulf,  C.  &  S.  F. 
Ry.  0.  Finley,  U  Tex.  Civ.  App.  64,  32 
S.  W.  51;  Houm«n  &  T.  C.  R.  R.  «. 
hotmet  (Tex.  Civ.  App.),  51  S.  W,  636; 
Houston  &  T.  C.  R.  R.  v.  Bowen,  36 
Tex.  Qv.  App.  165,  81  S.  W.  80;  In- 
ternational A  G.  N.  Ry.  0.  McVey,  99 
Ten.  Ov.  App.  28,  87  S.  W.  328  (see 
International  &  G.  N,  Ry,  v.  Boyldn, 
32  Tex.  Civ.  App.  72,  74  8,  W.  93). 

Vlahi  Webb  v.  Denver  &  R.  G.  W. 
Ry.,  7  Utah,  17,  24  Pac.  616,  26  Pac, 
081 ;  Corbett  t>.  Oref^n  S.  L,  R.  R.,  25 
Utah,  449,  71  Pac.  1065. 

Waahinglon:  Walker  v.  McNraU,  17 
Wash.  582,  50  Pac,  518. 

WUamvin:  Rudiger  d.  Chicago,  S.  P, 


169. 

England:  Blake  v.  Midland  Ry.,  IS 
Q.  B.  93, 16  Jut.  662, 21  L.  J,  Q,  B,  233. 

Canada:  Canadian  P.  Ry.  v.  Robin* 
son,  14  Can.  106. 

Under  the  statutes  of  a  few  Stat«a, 
however,  a  ttAativm  may  be  recovered. 

Louinana:  Paricer  v.  Lumber  Co., 
115  La,  463,  39  So,  446;  Bourg  ■>. 
Brownell-DrewB  Lumber  Co.,  120  La. 
1009,  46  So.  072  (oommon  law). 

Sovih  Carolina:  Nohrdoi  v.  North- 
eastern H.  R.,  59  B.  C,  87, 106, 37  S.  E. 
228;  Stuckey  v.  Atlantic  Coast  L.  R. 
R.,  60  S.  C,  237,  38  S.  E.  416. 

Virginia:  Baltimore  &  O.  R,  R.  t>. 
Wightman,  29  Gratt,  431,  26  Am.  Rep. 
384;  Baltimore  &  O.  R.  R.  i).  NoeU,  32 
Gratt.  394;  Norfalk  &  W.  R.  R.  «. 
Stevens,  97  Va.  631,  34  S.  E.  625,  46 
L.  R.  A.  367;  Portsioouth  St.  R.  R.  v. 
Reed,  102  Va.  662,  47  S,  E.  850. 

Wea  Virginia:  Turner  v.  Norfolk  & 
W,  R,  R.,  40  W.  Va.  676,  22  8.  E.  83; 
KeUey  p.  Ohio  R.  R.  R.,  58  W.  Va. 
21S,  52  S.  E.  620,  2  L.  R.  A.  (N.  S.) 


No  recovery  can  he  had  for  n 
illness  of  the  pltuntiS.  Norfolk  & 
W.  Ry.  K,  Stevens,  97  Va,  631,  34  B.  E. 
525,  46  L.  R.  A.  367. 

And  for  negligent  or  wanton  oi- 
poeure  of  the  dead  body  by  the  defend- 
ant no  compensation  can  be  recovered. 
Pinson  c.  Southern  Ry,,  85  8,  C.  355, 67 
8.  £.  464. 

"  Untied  Slatei:  Hall  b.  Galveston,  H. 
&  S.  A.  Ry.,  39  Fed.  18. 

Arkanaa*:  little  Rack  &  F.  8,  Ry.  e. 
Barker,  33  Ark.  350,  34  Am.  Rep.  44. 

CaUfomia:  Morgan  v.  Southern  Pan. 
Co.,  95  Cal.  610,  30  Pac,  603,  29  Am. 
St.  Rep.  143, 17  L.  R.  A.  71;  Pepper  t. 
Southern  Pac.  Co.,  106  Cal.  401,  38 
Pac.  974;  Fox  v.  Oakland  C,  8.  R.  R., 
118  Cal.  55,  50  Pac.  25, 62  Am.  St.  Rep. 
216;  Wales  v.  Pacific  E.  M.  Co.,  130 
Cal.  521,  62  Pac.  932  (e]q)laining  and 
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recover  for  the  loss  of  his  wife's  society,  "  nor  a  wife  for  that  of 
her  husband." 


§  S74.  ProspectiTe  pecuniary  loss. 

Where  there  is  a  prospective  pecuniary  loss  resulting  from 
the  death,  damages  may  be  recovered  in  compensation  for  such 
lose.'*    It  may  be  difficult,  from  the  nature  of  the  case,  to  lay 


modifying  Beeson  v.  Green  Mountain 
G.  M.  Co.,  67  Cal.  20;  Cook  «.  Clay  St. 
H.  R.  R.,  60  C&l.  604;  Munro  f.  Pacific 
C.  D.  &  R.  R.,  84  Cal.  615, 24  Pac.  303, 
18  Am.  3t.  lUp.  248}. 

nUnoU:  Weat  Chi<»BO  St.  R.  R.  v. 
Dooley,  76  111.  App.  424;  East  St. 
Lonifl  E.  S.  R.  R.  ir.  Bums,  77  HI.  App. 
S29. 

Indiana:  Hunt  tr.  Conner,  26  Ind. 
kpp.  41,  59  N.  E.  50. 

Maine:  McKay  e.  New  England 
Dredging  Co.,  92  Me.  454,  43  Atl, 
29. 

Mirmwota:  Hutchiiui  ir.  St.  Paul,  M. 
&  M.  By.,  44  Minn.  6,  46  N.  W.  79. 

AftMuitppt.'  Mobile  it  O.  R.  R.  t>. 
Watly,  6»  Miss.  145,  12  So.  658, 13  So. 

NAraika:  Kericow  v.  Bauer,  15  Neb.     Rep. 
150. 

JVew  Jtraty:  Telfer  e.  Northern  R.  R., 
30  N.  J.  L.  188. 

y«w  York:  •m.ey  v.  New  York  C.  A 
H.  R.  R.  R,  24  N.  Y.  471. 

Fetmtyboaniia:  Caldwell  u.  Brown,  63 
Pa.  453. 

RAode  labmd:  Schnable  v.  Providence 
Public  Market,  24  R.  I.  477,  63  Atl. 
634. 

Texaa:  International  &  G.  N.  Ry.  v. 
McVey,  99  Tex.  Qv.  App.  28,  87  S.  W. 

Vermont:  LaseUe  v.  Newfane,  70  Vt. 
440,  41  AtL  611. 

Engtatul:  Blake  ».  Midland  Ry.,  18 
Q.  B.  93, 16  Jut.  562, 21  L.  J.  Q.  B.  233, 
83  E.  C.  L.  93;  Pym  v.  Great  Northam 
Ry.,  4  B.  A  S.  306. 

'*  Indiana:  Howard  Co.  v.  Legs,  93 
Ind.  623,  47  Am.  Rep.  390. 


Kentucky;  Eden  v.  Lexington  R.  R., 
14  B.  Mon.  201. 

Maryland:  Baltimore  &.  0.  R.  R.  v. 
State,  63  Md.  135. 

Canada:  St.  Lawr^ce  A  O.  Ry.  «. 
Lett,  11  Can.  422. 

Contra,  Cregin  v.  Brooklyn  C.  R  R., 
19  Hun,  341. 

"  United  Statet:  Atchison,  T.  A  S.  F. 
R.  R.  t>.  Wilson,  48  Fed.  67. 

Arkaneat:  Helena  Gas  Co.  v.  Bod- 
gere,  136  S.  W.  904. 

Florida:  Fterida,  C.  A  P.  R.  R.  p. 
Foxw(»th,  41  Fla.  1,  26  So.  338, 79  Am. 
St.  R^.  149. 

JtftMouH:  Kni^t  v.  Sadtler,  L.  A  Z. 
Co.,  76  Mo.  App.  641. 

Penntyleania:  McHugh  v.  S«hIoaaer, 

159  Pa.  480,  28  AU.  291,  39  Am.  St. 

L.  R.  A.  674. 

Rhode  Island:  McCabe  v.  Ntangef-- 
eett  E.  L.  Co.,  26  R.  1. 427, 59  AU.  112. 

Texas:  Schaub  v.  Hannibal  A  St.  J.' 
R.  R.  16  8.  W.  924;  Houston  A  T.  C. 
R.  R.  B.  Loeffler  (Tex.  Civ.  App.),  51  S. 
W.  636. 

Witeonain:  Rudiger  v.  Chicago,  8.  P. 
M.  A  0.  Ry.,  101  Wis.  292,  77  N.  W. 
169. 

Contra  in  California,  as  to  the  widow 
only:  Munro  v.  Pacific  C.  D.  A  R.  Co., 
84  Cal.  616,  24  Pac.  303,  18  Am.  St. 
Rep.  248. 

<'  Cali/amia:  Keaat  v.  Santa  Ysobel 
G.  M.  Co.,  136  Cal.  266,  68  Pac.  771. 

Man^and:  Bait.  A  O.  R.  R.  ■>.  State, 
33  Md.  642. 

MiMtsHppi:  Vioksburg  v.  McLain,  67 
Miss.  4,  6  So.  774. 

AfigMuri:  Barth  v.  Kansas  aty  El. 
Ry.,  142  Mo.  535,  44  S.  W,  778. 
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down  more  than  a  general  rule  to  govern  the  jury  in  tiieir 
award  of  prospective  damages.*'  There  should  be,  at  least,  a 
reascmable  expectation  of  pecuniary  benefit  from  the  life  of  the 
deceased  to  entitle  the  plaintiff  to  recover;  *•  but  the  damages 
are  necessarily  more  or  less  speculative,  and  reasonable  cer- 
tainty only  can  be  reqxiired."  The  expectation  of  benefit  need 
not  be  based  on  legal  obligation.**  It  is  to  be  based  on  circum- 
stances showing  a  probability  of  such  benefit.**  The  amoxmt 
of  compensation  for  this  prospective  pectmiary  loss  rests  in  the 
discretion  of  the  jury.™  In  estimating  the  prospective  pecmi- 
iary  loss  through  loss  of  expected  accumulations  of  the  •de- 
ceased, no  account  can  be  taken  of  income  from  inveetments 


Nem  York:  Oldfield  v.  N.  Y.  A  H.  R. 
R.,  14  N.  Y.  310;  O'Mara  e.  Hudeon 
R.  R.,  38 N.  Y.  445;  Ihl  v.  42d  Bt.  R.  R., 
47  N.  Y.  317. 

PennxyUKmia:  Pennsylvania  R.  R.  v. 
Adama,  65  Pa.  499. 

Texat:  March  p.  Walker,  48  Tex.  372. 

w  Chictigo  &  N.  W.  R.  R.  v.  Sweet,  4fi 
nj.  197. 

"  United  SlaUt:  Swift  v.  Johnson,  138 
Fed.  S67,  71  C.  C.  A.  619. 

lUinoia:  Chicago  &  A.  R.  R.  e>.  Kel- 
ly, 182  m.  267,  272,  54  N.  E.  979,  80 
III.  App.  67S;  Qeveland,  C,  C.  4  S.  L. 
Ry.  p.  Keenan,  190  111.  217,  60  N.  E. 
107;  Consol.  Coal  Co.  of  St.  Louis  v. 
Stein,  220  lU.  123,  77  N.  E.  133,  affiim- 
ing  122  ni.  App.  310. 

JCarwM:  Atchiaon,  T.  A  S.  F.  Ry.  v. 
Ryan,  62  Kan.  682,  64  Pac.  803. 

Maryland:  Baltimore  &  O.  R.  R.  v. 
SUt«,  24  Md.  271;  Baltimore  &  O. 
R.  R.  V.  State,  60  Md.  449. 

Neio  Jertey:  Graham  s.  ConaoUdated 
Tr.  Co.,  64  N.  J.  L.  10,  44  Atl.  964. 

North  CaroHna:  Kesler  v.  Smith,  66 
N.  C.  154. 

Texas:  Fort  Worth  A  D.  C.  Ry.  v. 
Hyatt,  12  Twe.  Gv.  App.  436,  34  8.  W. 
677. 

Wiieongm:  Kaspaci  p.  Marah,  74 
Wis.  562;  Bauer  tr.  Richter,  103  Wis. 
412,  79  N.  W.  404. 

England:  Fraoklin  v.  Southeactem 


Ry.,  3  H.  &  N.  211;  Dalton  v.  South- 
eastern Ry.,  4  C.  B.  (N.  S.)  296. 

Reasonable  expectation  of  increased 
earning  capacity  may  be  ahown.  Cen- 
tral Foundry  Co.  w.  Bennett,  144  Ala. 
181,  39  So.  574.  But  not  mere  q>ecu- 
lative  chance  of  promotion.  Bonnet  v. 
Galveoton,  H.  A  S.  A.  Ry.  (Tex.),  33 
8.  W.  334. 

"  Ohio:  New  York,  C.  4  S.  L.  Ry.  v. 
Roe,  25  Ohio  Circ.  Ct.  628. 

Canada:  Rombough  v.  Batch,  27  Ont. 
A]q).  32. 

"  California:  Sneed  f .  Marysville 
Gas  A  Electric  Co.,  149  Cal.  704,  87 
Pac.  376. 

New  York:  Carpenter  b.  BufF^o,  N. 
Y.  A  P.  R.  R.,  38  Hun,  116. 

Vermont:  Eamea  r.  Brattleboro,  54 
Vt.  471. 

<*  Ntijratka:  Johnson  n.  Missouri  P. 
Ry.,  18  Neb.  690. 

Witeontin:  Tuteur  v.  Chicago  A  N. 
W.  R.  R.,  77  Wis.  506,  46  N.  W.  897. 

"  United  Slatei:  St.  Louis,  I.  M.  4  S. 
Ry.  V.  Needham,  52  Fed.  371,  3  C.  C. 
A.  120,  3  U.  S.  App.  339. 

Arkaruat:  little  Rock  4  F.  S.  Ry.  tr. 
Barker,  39  Ark.  401. 

Louisiana:  Dobyns  e.  Yaioo  4  M. 
V.  R.  R.,  lie  La.  72,  43  So.  934. 

Mit»ota<:  Frick  tr.  St.  Louia,  K.  C.  4 
N.  Ry.,  76  Mo.  6C 
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already  made.''  Nor  can  the  jury  consider  profits  from  the 
business  of  deceased  which  in  no  way  depended  upon  his  skill 
and  s 


§  674a.  General  rule  for  damages. 

Under  the  ordinary  form  of  the  statute,  where  damages  are 
restricted  to  pecuniary  compensation  for  the  loss,  the  amount 
to  be  recovered  is  the  amount  which  would  with  reasonable 
probability  have  been  contributed  by  the  deceased  either  during 
his  lifetime  or  at  his  death  to  the  use  of  the  beneficiary,^'  not 
its  gross  amount  but  at  its  present  value,'*  taking  into  consider^ 


"  Nus  Jeney:  Demarest  e.  little,  47 
N.  J.  L.  28. 

Shixl*  Idand:  Underwood  v.  Old 
CtJony  St.  Ry.,  80.AU.  390. 

-"New  York:  Read  v.  Brooklyn 
Hd^U  R.  R.,  32  App.  Div.  503,  53 
N.  Y.  Supp.  209. 

VUA:  Spiking  «.  Consolidated  Ry.  ft 
P.  Co.,  13  Utah,  313,  93  Fac.  838. 

"  AUAama:  LouiBville  A  N.  E.  R.  v. 
Brawn,  121  Ala.  221,  25  So.  aW. 

Cvlorado:  Denver  &  R.  G.  R.  R.  v. 
Woodward,  4  Colo.  1. 

Ddauort:  Reed  p.  Queen  Anne's  R. 
R.,  4  Pennew.  413, 57  Atl.  529;  Wood  v. 
Philadelphia,  W.  &  B.  R.  R.,  76  Atl. 
613. 

Florida:  Jacksonville  E.  Co.  v.  Bow- 
den,  S4  FU.  461,  45  So.  755,  15  L.  R. 
A.  (N.  S.)  451. 

lUinoit:  Chicago  o.  Eeefe,  114  111. 
222. 

iTtdiatM:  Lake  Erie  &  W.  R.  R.  i>. 
Mugg,  132  Ind.  108,  31  N.  E.  564;  Con- 
BoUdated  Stone  Co.  v.  Staggs,  104  Ind. 
331,  73  N.  E.  695. 

Maine:  McKay  v.  Mew  Eogland 
Dred^ng  Co.,  92  Me.  454,  43  Atl.  29. 

Mitmetola:  Phelps  c  Winona  &  S. 
P.  R.  R.,  37  Minn.  485,  35  N.  W.  273, 
6  Am.  St.  Rep.  867. 

MiMtnai:  Jonea  v.  Kansas  City,  F. 
S.  &  M.  Ry.,  178  Mo.  628,  77  8.  W. 
890. 

liontana:  Soyer  «.  Great  Falls  Water 
Co.,  15  Mont.  1,  37  Pac.  838. 


Penntykania:  Catawiaaa  R.  R.  v. 
Armstrong,  52  Pa.  282;  Irwin  v.  Pmn- 
sylvania  R.  R.,  226  Pa.  156,  75  Atl.  19. 

Texat:  Tj>»wiftnft  Extension  Ry.  v. 
Carstens,  19  Tex.  Civ.  App.  190,  47  S. 
W.  36;  Houston  Ry.  c.  White,  23  Tex. 
Civ.  App.  280,  66  S.  W.  204. 

Utah:  English  v.  Southern  Pac.  Co., 
13  Utah,  407,  45  Pac.  47,  57  Am.  St. 
Rep.  772,  36  L.  R.  A.  165. 

WUctmsin:  Tuteur  v.  Chicago  A  N. 
W.  R.  R.,  77  Wa.  606,  46  N.  W.  897; 
Bauer  v.  Biohter,  103  Wis.  412,  7B  N. 
W.404. 

Mo  exact  mathematioal  formula  can 
be  ^veo.  It  is  not  neoeaaarily  limited 
to  a  sum  which  would  pioduoe  an  an- 
nual income  equal  to  one-half  the  an- 
nual inoome  of  decedent,  who  was  bus- 
band  ot  plaintiff  Harkins  t^.  Pullman 
P.  C.  Co.,  52  Fed.  724. 

"  Vmied  Staiet:  Florida,  C.  &  P.  R. 
R.  V.  Sullivan,  120  Fed.  799, 67  C.  C.  A. 
167,  61  L.  R.  A.  410. 

AliAanui:  McAdory  v.  Loukville  A 
M.  R.  R.,  94  Ala.  272,  10  So.  507;  Ala- 
bama Mineral  R.  R.  v.  Jonee,  114  Ala. 
61B,  21  So.  507,  62  Am.  St.  Rep.  121; 
Decatur  Car  Wheel  Co.  v.  MehafTey, 
128  Ala.  242,  29  So.  646. 

ArkaTuat:  St.  Louis,  I.  M.  &.  S.  Ry.  t. 
Sweet,  60  Ark.  550,  31  S.  W.  571;  Kan- 
sas City  S.  Ry.  v.  Hewie,  87  Ark.  443, 
112  8.  W.  967. 

lotea:  Andrews  d.  Chicago,  etc.,  R, 
R.,  86  Iowa,  677,  686,  53  N.  W.  30B. 
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ation  the  age  and  expectation  of  life  of  the  deceased,  his  ability 
and  dispodtion  to  labor,  his  capacity  to  earn,  and  bis  habits  of 
spending  and  saving.^'    This  is  sometimes  stated  as  his  prob- 

8uch  sum  OB  placed  at  legal  interest 
(or  lims  of  deceased's  expectancy  o( 
life  would  produce  the  amount  he 
would  have  accumulated  over  and 
above  his  liabilities  at  his  death,  had 
he  lived  out  his  expectancy.  Lowe  b. 
Chicago,  B.  <t  Q.  R.  R.,  89  la.  420,  56 
N.  W.  619. 

Such  a  sum  as  being  put  to  interest, 
will  each  year,  by  tfddng  part  of  the 
principal  and  adding  to  the  interest, 
yield  an  amount  suffident  for  her  sup- 
port during  the  time  deceased  would 
probably  have  lived,  together  with  such 
other  sum  afi  the  evidence  showed  there 
was  reasonable  expectation  she  would 
recdve  from  his  eamingB.  Rudiger  v. 
Chicago,  S.  P.,  M.  *  O.  Ry.,  101  Wis. 
292,  77  N.  W.  169. 

"  Uniled  Slate*:  Kelley  e.  Central 
R.  R.,  6  McCr.  663;  Southern  Pac.  Co. 
t>.  Lafferty,  67  Fed.  536;  Northern  FtM. 
R.  R.  V.  Freeman,  83  Fed.  82,  27  C.  C. 
A.  457;  Florida  C.  4  P.  R.  R.  v.  Sulli- 
van, 120  Fed.  799,  67  C.  C.  A.  167,  61 
L.  R.  A.  410. 

AUAama:  Tutwiler  C.  C.  A  I.  Co.  r. 
Enalen,  129  Ala.  336,  30  So.  600;  Mo- 
Ohee  t>.  Willis,  134  Ala.  281,  32  So.  301 ; 
Woodstock  Ircm  Works  v.  Kibe,  144 
Ahk.  391,  43  So.  362. 

Arkanaat:  St.  Louis,  I.  M.  &  S.  Ry. 
V.  Sweet,  60  Ark.  550,  31  8.  W.  671. 

Califomia:  Taylor  v.  Wtat  P.  R.  R., 
45  Cal.  323. 

Colorado:  Kansas  Pac.  R.  R.  v.  Lun- 
din,  3  Colo.  94;  Rerce  n.  Conners,  20 
Colo.  178,  37  Pac.  721,  46  Am.  St.  Rep. 


Miatitrippi:  MissisBippi  C.  0.  Co.  v. 
Smith,  48  So.  735. 

Neu!  Jersey:  Hackney  v.  Delnw&re  A 
A.  T.  A  C.  Co.,  69  N.  J.  L.  335,  56  Atl. 
262. 

North  Carolina:  Rckett  d.  Wihning- 
ton*  W.  R.  R.,  117  N.  C.  616,  23  S.  E. 
264,  53  Am.  St.  Rep.  611,  30  L.  R.  A. 
267. 

PemuyUMnia:  Bums  v.  Pennsylvania 
R.  R.,  219  Pa.  226, 68  Atl.  704;  Irwin  v. 
Pennsylvania  R.  R.,  226  Pa.  156,  75 
Atl.  19. 

Rhode  laUmd:  McCabe  i>.  Narragan- 
sett  E.  L.  Co,,  26  R.  I,  427,  59  Atl.  112. 

Teim:  San  Antonio  T.  Co.  n.  White, 
94  Tex.  468,  61  S.  W.  706;  Port  Worth 
A  D.  C.  Ry.  B.  MOTrison  (Tex.  Qv. 
App.),  66  8.  W.  931;  R.  R.  p.  Linthi- 
cum,  33  Tex.  Qv.  App.  375,  77  S.  W. 
40;  San  Antonio  &  A.  P.  Ry.  e.  Brock, 
36  Tex.  dv.  App.  155,  80  S.  W.  422; 
St.  Louis  S.  W.  Ry.  v.  Shiflet  (Tex.  Ov. 
App.),  81  S.  W.  624. 

Utah:  Evans  t.  Oregon  Short  line 
R.  R.,  —  Utah, ,  108  Pac.  638. 

Bnglarui:  Grand  Trunk  Ry.  o.  Jen- 
nfaigB,  13  App.  Cas.  800. 

Such  sum,  as  being  put  to  interest, 
by  taking  part  of  the  principal  and  add- 
ing it  to  the  interest  yields  the  amount 
of  the  deceased's  yearly  contribution  to 
his  family  lees  hia  personal  expenses;  so 
that  the  whole  remaining  principal  at 
the  end  of  liis  expectancy  of  life  added 
to  the  interest  on  this  balance  for  that 
year  will  equal  the  amount  of  his  yearly 
contribution  to  bis  family,  less  his 
penonal  expenses.  Rmtcr-Conley  Mfg. 
Co.  f .  Hamlin,  144  Ala.  192,  40  So.  2S0. 

A  sum  not  larger  than  would  be  ex- 
hausted at  the  end  of  deceased's  ex- 
pectancy by  expending  each  yeor.a  sum 
equal  to  his  net  earnings.  Atlantic  A 
W.  P.  Ry.  p.  Newton,  85  Ga.  517,  11 
S.  E.  776. 


279. 

Coiwteticut:  Howcy  v.  New  England 
Nsv.  Co.,  83  Conn.  278,  76  Atl.  469. 

Ddawtre:  Neal  v.  Wilmington  R.  R., 
3  Pennew.  467,  63  Atl.  338;  MacFeat  v. 
Philadelphia,  W.  A  B.  R.  R.,  6  Pennew. 
52,  62  Atl,  898;  Lenkewiei  v.  WUmiog- 
ton  City  Ry.,  74  AtL  11, 
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able  earnings  during  his  life,  less  what  he  would  have  devoted 
or  what  would  have  been  devoted  to  his  personal  use."    The 


Florida:  Jackaonville  Eleetrio  Co.  e. 
Bowdeo,  M  F1&.  461,  46  So.  755. 

Georgia:  Macon  &  Western  R.  R.  c. 
Johtiaon,  38  Ga.  409. 

HainaU:  Kake  e.  H(»1on,  2  Hawaii, 
20ft. 

Indiana:  Ohio  A  M.  Ry.  v.  Vo^t, 
122  Ind.  288,  23  N.  E.  774. 

Irnna:  Wheelan  v.  Chieago,  M.  &  8. 
P.  Ry.,  85  la.  167,  52  N.  W.  119;  Lowe 
p.  Chicago,  S.  P.  M.  &  O.  Ry.,  89  la. 
420,  56  N.  W.  519. 

Maine:  Welch  o.  Maine  Cent.  R.  R., 
SO  Me.  552,  570,  30  Atl.  116. 

Maryland:  Baltimore  &  R.  T.  v. 
State,  71  Md.  573. 

Minneaola:  Shaber  v.  it.  Paul,  M.  & 
M.  Ry.,  28  Miim.  103,  9  N.  W.  675; 
Upsahl  V.  Judd,  30  Minn.  126, 14  N.  W. 
675. 

MitKuri:  Chambets  o.  Kupper- 
Beneon  Hotel  Co.,  154  Mo.  App.  249, 
134  S.  W.  45. 

New  York:  EtheriMton  v.  Prospect 
P,  A  C.  I.  R.  R.,  88  N.  Y.  641;  Do  Luna 
V.  Union  Ry.,  130  App.  Div.  386,  114 
N.  Y.  Supp.  893. 

North  Carolina;  Burton  p.  Wilming- 
ton 4  W.  R.  R.,  82  N.  C.  604, 
'   Oregon:  fikottowe  v.  Or^on  Short 
Line  Ry.,  22  Ore.  430,  451,  30  Pac.  222, 
16  L.  R.  A.  693. 

Pmneylsania:  CatawiBsa  R.  R.  v. 
AmutioDg,  52  Pa.  282;  Mansfield  Coal 
Co.  V.  McEnery,  91  Pa.  186,  36  Am. 
Rep.  662;  McHu^  v.  SchloBser,  169 
Pa.  480,  28  Atl.  291,  39  Am.  St.  Rep. 
669,  23  L.  R.  A.  674. 

Rhode  Island:  Reynolds  v.  Narragan- 
aett  E.  L,  Co.,  26  R.  1. 457, 59  Atl.  393. 

Tenntttee:  Louisville  &  N.  R.  R.  ii. 
Stacker,  86  Tenn.  343,  363. 

Texa»:  International  &  G.  N.  Ry.  ». 
Kuehn,  2  Tex.  Civ.  App.  210,  21  S.  W. 
58. 

Viah:  Pool  v.  Southern  Pac.  R.  R.,  7 
Utah,  303,  26  Pao.  654. 


Virginia:  Norfolk  &  W.  Ry.  n.  Cheat- 
wood,  103  Va.  360,  49  S.  E.  489. 

Wiacontin:  Castello  n.  Landwehr,  2S 
Wis.  522. 

"  Wliat  the  deceaaed  would  have 
probably  earned  by  his  intellectual  or 
bodily  labor  in  his  business  or  profes- 
sion during  the  residue  of  his  lifetime, 
and  which  would  have  gone  tor  the 
benefit  of  his  children,  taking  into  con- 
sideration his  age,  ability,  and  dispoU' 
tion  to  labor,  and  his  habits  of  living 
and  expenditure."  Pennsylvania  R.  R. 
V.  Butler,  57  Pa.  335,  368. 

"The  jury  is  not  confined  to  any 
Procrustean  rule  in  measuring  the 
value  of  a  life.  Age,  health,  habits,  the 
money  he  is  making,  are  all  data  f  torn 
which  the  jusy  may  argue  his  length  of 
life  and  ability  to  work,  and  thus  what 
that  life  is  worth  to  his  wife."  Central 
R.  R.  V.  Thompson,  76  Ga.  770,  782. 
"  The  probable  earnings  of  the  de- 
ceased, taking  into  consideration  the 
age,  business  capacity,  experience  and 
habits,  health,  energy  and  perseverance 
of  the  deceased,  during  what  would 
probably  have  been  his  lifetime  if  he 
had  not  been  killed."  Baltimore  &  0. 
R.  R.  V.  Wightman,  29  Gratt.  (Va.) 
431,  443, 26  Am.  R«p.  384. 

"  Cali/omia:  Hanison  d.  Sutler  St. 
R.  R.,  116  Cal.  166,  47  Pac.  1079. 

Colorado:  Denver  ft  R.  O.  R.  R.  v. 
Spacer,  27  Colo.  313,  61  Pao.  606,  61 
L.  R.  A.  121. 

Ddaieare:  Short  c.  Philadelphia,  B. 
ft  W.  R.  R.,  76  Atl.  363. 

North  Carolina:  Rckett  v.  Wilminjt- 
ton  ft  W.  R.  R.,  117  N.  C.  616,  23  S.  E. 
264,  53  Am.  St.  Rep.  611,  30  L.  R.  A. 
257;  Russell  v.  Windsor  S.  B.  Co.,  126 
N.  C.  061,  38  S.  E.  191. 

Penneylvania:  Peters  v.  Bessemer  ft 
L.  E.  R.  R.,  225  Pa.  307,  74  Atl.  61. 
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circumstances  of  the  plaintiff  must  also  be  considered,  as  his 
age  and  expectation  of  life  during  which  he  might  receive  bene- 
fits from  the  deceased,  his  need  of  assistance,  and  any  other 
circumstances  which  might  indicate  what  he  would  receive." 

These  general  rules  may  of  course  be  modified  by  reason  of 
some  peculiarity  in  the  statute.  Thus  in  Kentucky  the  loss  to 
the  estate  by  the  destruction  of  the  earning  power  -of  the  -de- 
ceased is  the  only  thing  to  be  eonadered.™ 

§  B76.  Services  of  a  diild. 

A  parent  may  recover  the  value  of  the  services  of  a  minor 
child  during  the  minority."   But  it  should  be  made  to  appear 


"  Indiana:  Louisville,  N.  A.  &  C.  Ry. 
V.  Wright,  131  Ind.  fi09,  34  N.  E.  314. 

Miehi^/an:  lUchmond  v.  Chicago  A 
W.  M.  Ry.,  87  Mich.  374, 49  N,  W.  621. 

Mwouii:  Chambere  o.  Kupper- 
Beneon  Hotel  Co.,  154  Mo.  App.  249, 
134  S.  W.  46. 

"  Louisville  A  N.  R.  R.  ir.  MoniB,  14 
Ky.  L.  Rep.  466,  20  S.  W.  S39;  Louis- 
viUe  &  N.  R.  R.  v.  Beny,  96  Ky.  604, 29 
S.  W.  449;  Ches^ieake  &  O.  Ry.  o. 
Ung,  100  Ky.  221,  40  S.  W.  461,  41 
8.  W.  271;  LouiBville  &  N.  R.  R.  r. 
KeUy,  100  Ky.  421, 408.  W.  462;  Loiu». 
viUe  &  N.  R.  R.  V.  Milet,  20  Ky.  L. 
Rep.  632,  40  S.  W.  498;  LouisvUle  & 
N.  R.  R.  V.  Taafe,  21  Ky.  L.  Rep.  64,  50 
8.  W.  850;  Southern  Ry.  n.  Evuui,  63 
8.  W.  445,  23  Ky.  L.  Rep.  668;  Louis- 
ville &  N.  R.  R.  V.  SuUivan,  76  S.  W. 
525,  26  Ky.  L.  Rep.  854;  Big  Hill  Coal 
Co.  V.  Abney,  126  Ky.  355,  101  8.  W. 
394,  30  Ky.  L.  Rep.  1304.  Therefore 
his  family  circumstances  are  not  admis- 
mble.  Louiavilie  &  N.  R.  R.  v.  Eakia's 
Adm'r,  103  Ky.  466,  479,  46  S.  W.  629, 
46  S.  W.  496,  47  S.  W.  872,  20  Ky.  L. 
Rep.  933. 

"  Arkantas:  Litlle  Rock  &  F.  8.  Ry. 
t>.  Barker,  33  Ark.  360,  34  Am.  Rep.  44. 

CcOiSomia:  Cleary  v.  City  R.  R.,  76 
Cal.  240,  18  Pac.  269;  Fox  v.  Oakland 
C.  8.  R.  R.,  118  Cal.  55,  50  Pac.  25,  62 
Am.  St.  Rep.  216. 


Delaware:  Baldirin  o.  Peopb's  Ry., 
76  Atl.  1088. 

Georgia:  Augusta  Factory  «.  Dftvii^ 
87 Ga.  648, 13 S.  E.  577;  Southern R.  R. 
i>.  Covenia,  100  Ga.  46,  29  S.  E.  219, 62 
Am.  St.  Rep.  312,  40  L.  R.  A.  263. 

lOinoi*:  Rockford,  R.  I.  A  8.  L.  R. 
R.  V.  Delaney,  82  111.  198,  25  Am.  Rep. 
308;  Illinoia  C.  R.  R.  v.  fflater,  129  IH. 
91,  21  N.  E.  575. 

Inditma:  Louiavilie,  N.  A,  &  C.  Ry. 
V.  Kmh,  127  Ind.  645,  26  N.  E.  1010; 
aeveland,C.,C.  &  St.  L.  R.  R.  v.  Miles, 
162  Ind.  646,  70  N.  E.  985;  Southern 
I.  Ry.  V.  Moore,  34  Ind.  App.  154,  72 
N.  E.  470,  71  N.  E.  616;  City  of  El- 
wood  V.  Addison,  26  Ind.  App.  28,  59 
N.  E.  47. 

Iowa:  Hopkinson  v.  Knapp  &  Spauld- 
ing  Co.,  92  la.  328,  60  N.  W.  653;  Ben- 
ton V.  Chicago,  R.  1.  &  P.  Ry.,  66  la. 
496,  8  N.  W.  330. 

Kantaa:  Union  Pac.  R.  R.  p.  Dun- 
den,  37  Kan.  1,  14  Pac.  501. 

Keniwky:  Covington  St.  R.  R.  tr. 
Packer,  9  Bush,  455,  15  Am.  Rep.  726. 

Maryland:  Agricultural  A  M.  AsMC. 
e.  State,  71  Md.  86. 

Michigan:  Huret  e.  Detroit  City  Ry., 
84  Mich.  539,  48  N.  W.  44. 

Minnegola:  Robel  e.  Chicago,  M.  & 
8t.  P.  Ry.,  36  Minn.  84,  27  N.  W.  305. 

Mietouri:  Rains  v.  8t.  Louis,  I.  M.  ft 
S.  Ry.,  71  Mo.  164,  36  Am.  Kep.  469; 
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to  the  jury  that  there  is  at  least  a  reasonable  expectation  that 
the  services  of  the  child  will  be  of  pecuniary  value  to  the  plain- 
tiff; "  and  the  complaint  should  allege  that  the  father  ha6  suf- 


B&m«i  n.  Columbia  Lead  Co.,  107  Mo. 
App.  608,  82  B.  W.  203. 

New  York:  Oldfield  v.  New  Yoric  & 
H.  R.  R.,  14  N.  Y.  310;  O'Mani  i-. 
Hudson  R.  R.  R.,  38  N.  Y.  445;  Ihl  ■>. 
42d  St.  R.  R.,  47  N.  Y.  317;  GiU  v. 
Rochester  A  P.  R.  R.,  37  Hun,  107; 
SchafFer  v.  Baker  Tranafer  Co.,  20 
App.  Div.  459,  51  N.  Y.  Supp.  1002. 

Penntykmnia:  Pennsylvauia  R.  R,  c. 
Zebe,  33  Pa.  318;  Pennaylv&nia H.  H.  c. 
Bantom,  54  Pa.  495. 

Ttxtu:  Cole  v.  Pariter,  27  Tex.  Ov. 
App.  663,  66  8.  W.  136;  Freeman  b. 
Carter,  28  Tex.  Gv.  App.  571 ,  67  S.  W. 
527;  Galveston,  H.  &  N.  Ry.  v.  (Ma, 
112  8.  W.  787. 

Utah:  Cort)ett  v.  Oregon  8faort  Line 
R.  R.,  25  Utah,  449,  71  Pac.  1065. 

WUcontin:  Ewen  v.  Chicago  ft  N.  W. 
Ry.,  38  Wis.  613;  Lueesen  v.  Oshkosh 
E.  L.  &  P.  Co.,  100  Wia.  94,  85  N.  W. 
124. 

Engkmd:  Duckworth  ir.  Johnson,  4 
H.  ft  N.  653. 

Irdand:  Condon  v.  Great  Southern 
R.  R.,  16  Ir.  Com.  L.  416. 

In  Louisiana  a  different  rule  prevails. 
Hie  parent  can  recover  only  for  his 
personal  loss,  the  pecmiiary  loss  to  the 
child's  estate  being  recoverable  in  an- 
other suit.  Bourg  V.  Brownell-Drews 
Lumber  Co.,  120  La.  1000,  45  So.  972. 
In  some  8tat«s,  notably  in  Kmtucky, 
the  damages  must  be  recovered  for 
the  estate  of  the  deceased  child  through 
loflB  to  his  earning  power;  and  his  earn- 
ings during  minority,  not  enuring  to 
the  benefit  of  his  estate,  are  not  con- 
sidered. IJnee  o.  Chesapeake  ft  O. 
Ry.,  91  Fed.  964;  Louisville  4  N.  R.  R. 
V.  Crei^ton,  106  Ky.  42,  50  S.  W.  227, 
20  Ky.  L.  Itop.  1601. 

So  in  latai:  Lawrence  b.  Bimey,  40 
Iowa,  377. 

But  contra  in  lUinoit:  Illinois  Cent. 


B.  B.  V.  Slater,  129  Bl.  91, 21  N.  B,  676, 
IS  Am.  St.  Rep.  242,  6  L.  R.  A.  418. 

In  Telfer  v.  Northern  R.  R.,  30  N.  J. 
L.  188,  209,  Van  Dyke,  J.,  said:  "It  is 
simply  an  action  to  recover,  in  dollars 
and  cents,  a  compensation  for  the  loss 
and  damages  which  have  actually  been 
sustained.  As  the  father  of  his  chil- 
dren, the  plaintiff  was  entitled  to  their 
services  until  they  should  arrive  at  the 
age  of  twenty-one  years;  and  what 
those  services  might  reasonably  have 
been  expected  to  be  worth,  he  was  en- 
titled to  recover,  and  nothing  more,  un- 
less it  be  expenses  growing  out  of  the 
injuries,  subject  to  the  burdens  and  en- 
cumbrances which  that  relationship 
impoeed  upon  him." 

The  cases  of  Ihl  v.  42d  St.  R.  R.,  47 
N.  Y.  317;  Oldfield  v.  New  York  ft  H. 
R.  R.,  14  N.  Y.  310,  and  O'Mara  v. 
Hudson  R.  R.  R.,  38  N.  Y.  445,  which 
are  Bometimee  quoted  as  authorities  for 
the  position  that  the  statute  does  not 
limit  the  recovery  to  the  actual  pecun- 
iary loss  proved  on  the  trial,  can  only 
be  regarded  as  correctly  decided  if  the 
word  aetual  is  used  as  synonymous 
with  the  word  presenl;  and  this  would 
seem  to  be  the  case  from  the  language 
used  by  Wri^t,  J.,  in  Oldfield  f.  The 
N.  Y.  ft  H.  R.  R.  R.  Yet  in  Gorham 
V.  New  York  C.  ft  H,  R.  R.  R.,  23  Hun 
(N.  Y.),  449,  the  court  said: 

"It  was  held  in  an  action  to  recover 
damages  for  death  of  a  child,  three 
years  old,  under  provision  of  chap.  450, 
L.  1847,  as  amended  by  chap.  256, 
L.  1849,  that  absence  of  proof  of  spe- 
cif pecuniary  damage  reetitting  ffom 
dea^  of  the  child  will  not  justify  the 
court  in  nonsuiting  the  plaintiff  or  in 
directing  the  jury  to  find  only  nominal 
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fered  damage  by  the  loss  of  service,  or  has  been  put  to  e 
Since  the  jury  must  be  satisfied  by  proof  of  the  probaMlity  of 
actual  loss  resulting  to  the  plaintiff  from  the  death  of  the  minor, 
the  condition  of  the  parents,  the  occupation  of  the  father,  etc., 
are  admissible  in  evidence  in  this  class  of  cases,  when  not  in 
others  under  the  statute,  to  enable  the  jury  to  determine  the 
actual  loss  which  will,  in  all  probability,  result  from  the  death 
of  the  child.*'  The  expense  of  providii^  for  the  child,  had  he 
lived,  should  be  estimated  and  deducted  from  the  estimated 
earnings  of  the  child."  These  elements  are  necessarily  uncer- 
tain, and  any  verdict  must  to  a  considerable  extent  be  based  on 
speculation;  but  the  jury  may  nevertheless  in  the  exercise  of 
its  best  judgment  find  substantial  damages  to  have  been  suf- 
fered by  the  parent.**  If  the  advice  of  the  minor  was  valuable, 
compensation  may  be  recovered  for  the  loss  of  it.** 


North  Dakota:  Scherer  o.  Schlaberg, 
18  N.  D.  421,  122  N.  W.  1000,  24  L. 
K.  A.  (N.  S.)  520. 

Witammn:  Potter  v.  Chicago  &  N. 
W.  Ry.,  21  Wis.  372,  94  Am.  Dec.  548. 

•1  Edgar  v.  Castello,  14  S.  C.  20. 

"  United  Slalu:  Bsdey  ».  Gucago  & 
A.  E.  R.,  2  Fed.  Cae.  No.  997,  4  Bisa. 
430. 

Qtioroia:  Crawford  v.  Southern  R.  R., 
106  Ga.  870,  33  S.  E.  826. 

/Htnwi;  Chicago  v.  Powere,  42  HI. 
109;  Chicago  aty  Ry.  v.  Riddiok,  139 
m.  App.  160. 

New  York:  Roger  o.  Rocheeter  R.  R., 
2  App.  Div.  5,  37  N.  Y.  Supp.  620. 

Tesa»:  Galveston,  H.  A  S.  A.  Ry.  v. 
Pigott  (Tex.  Civ.  App.),  116  S.  W. 
841, 

Washinffion:  Atropa  v.  Cos(«l]o,  8 
Wash.  149,  35  Pac.  620. 

Wiaamnn:  Ewen  v.  Chicago  A  N.  W. 
Ry.,  38  Wis.  613;  Lueeaen  o.  Oshkoah, 
E.  L.  &  P.  Co.,  109  Wis.  94,  85  N.  W. 
124. 

**  Arkansiu:  St.  Louis,  I.  M.  A  S. 
Ry.  D.  Freeman,  36  Ark.  41. 

CatiSomia:  Fox  v.  Oakland  C.  S.  R. 
R.,  118  CaL  56,  50  Pac.  25,  62  Am.  St. 
R^.216. 


IVinoU:  Rookford,  R.  I.  &  S.  L.  R. 
R  K.  Delaney,  82  m.  198,  2S  Am.  Rep. 
306. 

Indiana:  Cleveland,  C.  C.  &  S.  L. 
R.  R.  V.  Miles,  162  Ind.  646,  70  N.  E. 
985;  Elwood  v.  Addiaon,  26  Ind.  App. 
28,  35,  59  N.  E.  47;  SouUiem  I.  Ry.  v. 
Moore,  34  Ind.  App,  154,  70  N.  E.  479, 
71  N.  E.  516. 

Iowa:  Hopkinson  v.  Knapp  ft  Spsuld- 
ing  Co.,  92  la.  328,  60  N.  W.  653. 

Michigan:  Hurst  f.  Detroit  City  Ry., 
84  Mich.  539,  48  N.  W,  44. 

Mittoari:  Baraes  u,  Columbia  Lead 
Co.,  107  Mo.  App.  608,  82  8.  W.  203. 

^eu>  York:  ScbafTer  v.  Baker  Transfer 
Co.,  39  App.  Div.  459,  51  N,  Y.  Supp. 
1092. 

Texas:  Cole  v.  Parker,  27  Tex.  Civ. 
App,  563,  66  B.  W.  135;  Freeman  e. 
Carter,  28  Tex.  Civ.  App.  571, 67  S.  W. 
527. 

"  Nme  York:  Howell  v.  Rochester 
Ry.,  24  App.  Div.  602,  49  N.  Y.  Supp. 
17. 


»  Gill  0.  Rocheeter  &  P.  R.  R.,  37 
Hun  (N.  Y.),  107. 
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§  575  SEKVICES  OP  A  CHILD  1115 

The  fact  that  the  father  of  a  deceased  minor  prior  to  the  acci- 
dent had  relinquished  to  him  the  right  to  his  time  and  Bervices 
is  not  a  bar  to  the  action^"  but  may  be  taken  into  account  in 
reduction." 

The  weij^t  of  authority  is  that  the  jury  may  take  into  ac- 
count the  reasonable  expectation  of  pecuniary  benefit  from  the 
continuance  of  the  life  beyond  the  minority."*  Thus  Earl,  J., 
said  in  Birkett  v.  Kniekerbocka'  tee  Co. :  ** 


"  Uniltd  Suae$:  Swift  v.  Johnaon,  13S 
Fed.  867,  71  C.  C.  A.  619. 

Maryland:  Agricultural  &  M.  Anoc. 
t>.  State,  71  Md,  S6,  18  AU.  37,  17  Am. 
St.  Rep.  S07. 

Wi»ecn»in:  Luemen  c.  Oahkoib  E.  L. 
A  P.  Co.,  109  Wis.  94,  86  N.  W.  124. 

"  lUinoia:  Quincy  CobI  Co.  ».  Hood, 
77111.68. 

Katuai:  Bt.  Jompb  A  W.  R.  R.  v. 
Wheeler,  35  Kan.  185,  10  Pac.  461. 

But  a  mother  may  recover  for  the 
TfJue  of  her  sou's  services  lost  to  her 
thou^  he  intended  to  go  back  to 
Bchool.  His  services  and  learning  aie 
one  of  the  things  that  a  parent  has  a 
right  to.  Clark  v.  TuUre  L.  D.  Co.,  11 
Cal.  App.  481, 112  Pae.  W4. 

■  Unittd  SUiU»:  Texas  &  P.  Ry.  v. 
WUder,  92  Fed.  953,  35  C.  C.  A.  105 
(and  see  the  dieeenting  opinion  for  the 
[WDper  limits  of  the  doctrine);  Bouth- 
on  Pac.  Co.  r.  Lafferty,  57  Fed.  536,  6 
C.  C.  A.  474,  15  U.  S.  App.  193. 

ArkatiMu:  Fordyce  v.  MtCante,  61 
Ark.  600, 11  8.  W.  694, 14  Am.  St.  Rep. 
89,  4  L.  R.  A.  296. 

CaHfomia:  Munro  v.  Pacifio  C.  D.  A 
R.  R.,  84  Cal.  616,  24  Pao.  303, 18  Am. 
St.  Rep.  248;  Quill  v.  Southern  Pac. 
Ry.,  140  C^.  268,  73  Pac.  991;  Bond 
e.  United  Railroads,  113  Pac.  366. 

lOinow:  Baltimore  &  O.  S.  W.  Ry.  «. 
Tien,  159  Rl.  535,  42  N.  E.  971;  Chi- 
cago, etc.,  R.  R.  V.  Beaver,  199  III.  34, 
65  N.  E.  144;  United  States  Brewing 
Co.  e.  Stolteoberg,  211  III.  531,  71  N. 
E.  1081,  133  HI.  App.  436;  McLean 


County  Coal  Co.  ».  MoVey,  38  HI. 
App.  158. 

IrMtna:  SouUiem  I.  R.  R.  v.  Moon, 
34  Ind.  App.  164,  72  N.  E.  479. 

Eatua*:  St.  Joseph  A  W.  R.  R.  «. 
Wheeler,  36  Kan.  186,  10  Pac.  461; 
Atchison,  etc.,  R.  R.  v.  Cross,  58  Kan. 
424,  49  Pac.  59. 

Mitmetola:  Sohefflea-  v.  Mione^x>ba 
&  St.  L.  Ry.,  32  Minn.  618,  21  N.  W, 
711;  Guttderson  v.  Northvestera  Ele- 
vator Co.,  47  Minn.  161,  49  N.  W. 
094. 

Nebratka:  Draper  v.  Tucker,  69  Neb. 
434,  95  N.  W.  1026. 

iVno  York:  Birkett  c.  Knickerbooker 
loe  Co.,  100  N.  Y.  604,  18  N.  E.  108. 

Ttxat:  Houston  &.  T.  C.  Ry.  P. 
Cowser,  57  Tex.  293;  Qalveaton,  H.  A 
S.  A.  Ry.  0.  Davis,  4  Tex.  Civ.  App. 
468,  23  S.  W.  301;  Cole  v.  Parker,  37 
Tex.  Qv.  App.  663,  66  S.  W.  135;  Free- 
man p.  Carter,  28  Tex.  Ov.  App.  571, 
67  S.  W.  527;  Texas,  etc.,  R.  R.  ». 
Harby,  28  Tex.  Civ.  App.  24,  67  S.  W. 
641;  San  Antonio  St.  Ry.  t>.  Mechler 
<Tex.  av.  App.),  29  8.  W.  202;  G»l- 
veeton,  H.  h  N.  Ry.  v.  Olds,  (Tex.  Civ. 
App.),  112  S.  W.  787. 

Utah:  Beaman  e.  Martha  Washing- 
ton  Min.  Co.,  23  Utah,  139,  63  Pao. 
031. 

Wiacmnn:  Potter  o.  Chicago  A  N. 
W.  R.  R.,  21  Wis.  372,  94  Am.  Dec 
648;  Thompson  n.  Johnston  Bros.  Co., 
86  Wis.  576,  67  N.  W.  298. 

Such  damages  cannot  extend  beyond 
the  lifetime  of  the  parents.    Fidelity 


•  110  N.  Y.  504,  508,  18  N.  E.  108. 


itizecy  Google 


1116  ACTIONS   FOR  DEATH   OF  HUMAN   BEING  §575 

"The  jury  were  not  bound,  in  estimating  the  compeDsation  to 
be  made  for  the  death  of  the  child,  to  confine  their  considera- 
tions to  her  minority.  It  is  true  that  the  plaintiff,  as  father, 
could  command  her  services  only  during  her  minority.  But  in 
certun  circxmistances  she  might,  after  her  majority,  owe  him 
the  duty  of  support,  which  could,  by  legal  proceedings,  be  en- 
forced; and  after  that  event  she  mi^t,  in  many  ways,  be  of 
great  pecimiary  benefit  to  him.  Id  estimating  the  pecuniary 
value  of  this  child  to  her  next  of  kin,  the  jury  could  take  into 
consideration  all  the  probable,  or  even  posdble,  benefits  which 
might  result  to  them  from  her  life,  modified,  as  in  their  estima- 
tion they  should  be,  by  all  the  chances  of  failure  and  misfortune. 
There  is  no  rule  but  their  own  good  sense  for  their  guidance, 
and  they  were  not  in  this  case  bound  to  assume  that  no  pecun- 
iary benefits  would  come  to  the  next  of  kin  from  this  child 
after  her  majority." 

In  some  jurisdictions,  however,  nothing  can  be  recovered  on 
accoimt  of  loss  of  services  after  majority  where  the  child  was  a 
minor  when  he  died."  "The  chances  of  survivorship,  his  ability 
and  willingness  to  support  her,  are  matters  too  vague  to  enter 
into  an  estimate  of  damages  merely  compensatory."  '*  In 
Cooper  V.  Lake  Shore  &  M.  S.  Ry.  '*  the  coiirt  said: 

"Here  was  a  broad  field  of  chance  and  probabiUties  laid  open 
before  the  jury  through  Which  they  could  roam  without  limit. 
They  were  permitted  to  speculate  upon  the  future,  and  con- 
fflder  the  probabilities  or  the  possibilities  of  its  unknown  and  un- 
knowable contingencies;  to  consider  and  guess  at  what  might 

L..A  I.  Co.  V.  BiBzard,  69  Kan.  330,  76  Md.  86, 18  Atl.  37, 17  Am.  St.  Rep.  507. 

Pac.  832.    And  so  where  the  etatute  Michigan:  Cooper  v.  Lake  Shore  & 

provides  that  the  action  shaU  be  in  M.  S.  Ry.,  66  Mich.  261,  33  N.  W.  306, 

(avor  of  "the  eatata  of  the  deceased,"  it  11  Am.  St.  Rep.  482. 

is  held  that  damages  are  not  limited  to  New  Jersey:  Telf  er  ii.  Northern  R.  R., 

the  minority  of  thecliild.  Pemuylvania  30  N.  J.  L.  188. 

R.  R.  0.  Lilly,  73  Ind.  252;  Walters  t>.  Penmylmmia:  Pennsylvania  R.  R.  v. 

Chicago,  R.1.&P.  R.  R.,  36  la.  458,  Kelly,  31  Pa.  372;  Pemisylvaida  R,  R. 

41  la,  71.  v.  Zebe,  33  Pa.  318;  CaldweU  v.  Brown, 

"  UttUed  SUUes:  Deninger  v.  Amer-  53  Pa.  463;  Ldugh  Iron  Co.  v.  Rupp, 

ican  Locomotive  Co.,  185    Fed.   22,  100  Pa.  85. 

(Pennsylvania  statute).  "  State  n.  Baltimore  &  O.  R.  R.,  24 

Maryland:  State  «.  Baltimore  &  O.  Md.  84,  107,  87  Am.  Dec.  600. 

R.  R.,  24  Md.  84,  87  Am.  Dec.  600;  "66  Micb.  261,  33  N.  W.  306,  11 

Agricultural  &  M.  Assoc.  t>.  State,  71  Am,  St.  Rep.  482,  per  Champlin,  J. 
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§576  LOSS  OF  AN   ADULT  CHILD  1117 

occur  had  the  daughter  not  been  killed,  and  had  lived  to  an  age 
measured  by  the  probable  duration  of  the  life  of  a  person  11 
yeare  of  age.  They  were  given  the  data  of  a  healthy  girl  of  11 
yeM«  of  age,  bom  of  poor  parents,  living  with  and  being  cared 
for  by  her  grandmother;  and  from  this  they  were  required  to 
solve  the  mighty  problem  of  a  life  whose  future  was  unknown, 
and  from  its  unfathomable  depths  to  figure  out  the  chances  of 
peomiary  benefits  the  parents  of  that  child  would  have  received 
had  she  lived  past  the  age  of  majority." 

§  676.  Loss  of  an  adult  child. 

In  case  of  the  killing  of  an  adult  child  who  is  at  the  time  ac- 
tually rendering  services,  recovery  may  be  had  even  in  all  ju- 
risdictions.'* So  a  parent  mayrecover  for  loss  of  the  advice  of 
his  adult  son  in  pecuniary  matters,  if  the  probability  of  such 
loss  is  shown,'*  and  for  loss  of  the  attentions  and  kindness  of 
the  child,  adding  as  they  do  to  the  ease  and  physical  comfort  of 
the  parent's  life.'*  In  Houston  &  Texas  Central  Railway  v. 
CowBer,"  it  is  suggested  that  the  best  measure  of  damages 
would,  perhaps,  be  such  a  sum  as  would  produce  an  annuity 
equal  to  the  value  of  the  pecuniary  aid  that  the  plaintiff  would 
have  derived  from  his  deceased  son,  calculated  on  the  basis  of 
all  accessible  facts,  including  probable  duration  of  life.  But 
the  amount  of  recovery  is  not  necessarily  restricted  to  such  a 
sum,''  but  ext^ds  to  the  actual  loss  caused  by  the  termination 
of  the  domestic  relations.** 

A  reasonable  probability  of  pecuniary  advantage  from  the 
continuance  of  the  life  must  be  shown;"  if  it  is  shown  the  parent 

**  Califorraa:  Hildebrand  v.  Stand-  Mmru:    McKay   p.    New    England 

ud  Biacuit  Co.,  13d  Cal.  233,  73  Pac.  Dred«png  Co.,  92  Me.  454,  43  Atl.  29. 

163.  •*  57  Ter.  293. 

Maryland:  Agricultunl  &  M.  Assoc.  "  New  Jwtey:  JtM^kson  v.  Consoli- 

tp.  State,  71  Md.  86,  18  Atl.  37,  17  Am.  dated  Tr.  Co.,  69  N.  J.  L.  25,  36  A«. 

St.  Rep.  507.  754. 

Texaa:  Miasouii  Pac.  Ry.  v.  Lee,  70  Texas:  InternatioDalft  O.  N.  R.  R.  r. 

Tex.  496,  7  S.  W.  857.  Kindred,  67  T«c.  491. 

"  Pennayhania:  North  Peonsylvaiua  "  Rogere    v.    Rio    Grande    WMt«m 

R.  R.  K.  Kirii,  90  Pa.  15.  Ry.,  90  Pac.  1075,  32  Utah,  367. 

Texa»:  Minouri  Pao.  Ry.  v.  Lee,  70  <•  VniUd  Slate*:  Scofield  v.  Pennsyl- 

Tex.  496,  7  S.  W.  857.  vania  Co.,  149  Fed.  601. 

"  CaHJomUi:  Hildebrand  v.  Standard  ArkaMO*:  St.  Louis,  M.  &  S.  E.  R-  R. 

Biscuit  Co.,  139  Cal.  233,  ?3  Poc.  163.  v.  Gamer,  76  Aric.  55B,  89  S.  W.  550. 
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1118  ACTIONS  POE  DBATH  OF  HUMAN  BBINQ  §577 

may  recover;  if  not,  there  can  be  no  recovery.""  So  wh&K  at 
and  before  the  time  of  his  death  the  deceased  was  not  contribut- 
ing to  the  parent's  support  there  can  be  no  recovery.""  The 
expectation  of  life  of  the  deceased  is  ordinarily  immaterial, 
since  that  of  the  parent  is  less,  and  the  loss  c^mot  extend  be- 
yond the  parmt's  lifetime."*'  But  a^  circumstances  bearing  on 
the  amount  of  lose  are  to  be  shown  and  considered.'^ 

§  677.  Care  and  services  of  a  parent. 

The  case  of  the  death  of  the  parents,  where  the  death  occa- 
sions actual  pecuniary  loss  to  the  child,  present  or  prospective, 
falls  within  the  class  of  caaea  already  considered;  and  a  minor 
may  recover  for  loss  of  support  during  minority."*  Where 
there  is  no  present  pecuniary  loss,  but  where  the  services  of  the 
parent  are  such  as  to  place  the  children  in  a  better  position  In 
life,  dam^es  may  be  recovered  under  the  rule  as  laid  down  in 
Tilley  v.  Hudson  River  Railroad.""  Thus  the  probable  earn- 
ings of  the  parent  which  would  have  enured  to  the  benefit  of 
the  child  may  be  recovered;  "•  and  he  may  also  be  compensated 

.  LuDb,  e  a^.  App.  266,  40  Pm. 


dO.  N. 
By.,  74  Tex.  32,  11  8.  W.  807,  8  L.  R. 
A.  172;  OftlveMon,  H.  A  S.  A.  Ry.  v. 
Power  (Tes.  Gv.  App.),  64  S.  W. 
020. 

"■  tUinou:  Huff  *.  Peorui  ft  £.  Ry., 
127  lU.  App.  242. 

Karum:  Cherokee  4  P.  C.  4  M.  Co., 
p.  Limb,  47  Kan.  469,  28  Pac.  181. 

ff^>r<uka:  Greoiwood  *.  King,  82 
Neb.  11,  116  N.  W.  1128. 

»'  Georgia:  Smith  v.  Hatcher,  102  Ga. 
168,  29  S.  E.  162  (deceased  is  prison  at 
time  of  deatli). 

Texas:  Light,  etc.,  Co.  ».  Munsey,  33 
Tex.  Civ.  App.  416,  76  S.  W.  931  (de- 
ceased married  and  not  contributing). 

But  where  the  cyid  had  agreed  to 
make  a  loan  to  the  parent,  this  may  be 
Bhown.  Mollie  Gibson  C.  M.  ft  M. 
Co.  v.  Sharp,  6  Colo.  App.  321,  38  Pac. 
850.  890. 

I"  111.  Cent:  R.  R.  v.  Cnidup,  63         Vermml:  UseUe  p.  Mewfane,  70  Vt. 
Mim.  291.  440,  41  All.  511.     But  see  Wieet  v. 

'"Coforodo;  Colorado  C.  4  I.  Co.     Electric  Tr.  Co.,202  Pa.  1,  49  AtLS91. 


261. 

/ndtona;  Chicago  4  E.  I.  R.  R.  v. 
Veetor,  93  N.  K.  1039. 

"*  CaHfomia:  ffimoneau  tr.  Pac.  E. 
Ry.,  lis  Pac.  320. 

Owrgia:  Atlanta  ft  W.  P.  R.  B.  o. 
Venabla,  67  Ga.  697. 

Maruland:  Baltimore  4  R.  T.  e. 
State,  71  Md.  S73. 

Miaiovri:  McPhereon  v.  St.  Loius,  I. 
M,  &  8.  Ry.,  97  Mo.  253,  10  8.  W. 
846. 

Texas:  International  4  G.  N.  Ry.  v. 
Kuehn,  2  Tex.  dv.  App.  210,  21  8.  W. 
58;  International  4  G.  N.  Ry.  ir.  Cul- 
pepper, 19  Te«.  Qv.  App.  182,  46  8.  W. 
922. 

»»24N.  Y.471. 

"*  MMfouri:  Jones  v.  Kansas  City, 
F.  S.  4  M.  Ry.,  178  Mo.  628,  77  8.  W. 
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§  577  CARE   AND   SERVICES  OF  A   PARENT  1119 

for  the  value  of  the  parent's  services  id  the  superintendence, 
attention  to,  and  care  of  his  faioily  and  the  education  of  his 
children,  of  which  they  have  been  deprived  by  his  death,  ^°^  for 
as  was  said  in  Howard  Co.  v.  Legg:  '■'^  "  The  care,  training,  and 
education  which  a  father  can  give  his  children  may  justly  be 
regarded  as  increasing  their  capacity  to  make  their  way  in  the 
world,  and  this  capacity,  surely,  may  be  valuable  even  in  a 
pecuniary  sense."  But  a  child  can  recover  for  the  loss  of  such 
advice  only  as  would  have  had  pecuniary  value,  in  estimating 


X"  United  SlaUt:  Duke  v.  St.  Louis  & 
S.  F.  B.  R.,  172  Fed.  684. 

Arkaniaa:  St.  Louia,  I.  M.  &  S.  Ry. 
V.  Maddi7,  57  Ark.  306,  21  S.  E.  472; 
St.  Louia,  I.  M.  &  S.  Ry.  v.  Sweet,  60 
Arte.  6S0,  31  S.  W.  fi71 ;  St.  Louia,  I.  M. 
&  8.  Ry.  V.  Haist,  71  Ark.  258,  72  S.  W. 
883;  St.  Loiui,  I.  U.  ft  S.  Bj.  v.  Hitt, 
76  Ark.  227,  88  8.  W.  908;  St.  Louis  4 
N.  A.  R.  R.  V.  MathiB,  76  Ark.  185,  91 
S.  W.  763,  113  Am.  St.  Rep.  8£;  St. 
Louis,  I.  M.  ft  a.  Ry.  v.  Standifer,  81 
Ark.  275,  99  8.  W.  81. 

Cahforma:  Dyaa  o.  Southern  Pao. 
Co.,  140  Cai.  296,  73  Paa.  972;  Jolmson 
IT.  Southern  Fac.  R.  R.,  1^  Gal.  285,  97 
Pae.  530;  Valenti  v.  Sierra  Ry.,  lit 
Pm.  95;  Kmoneau  v.  Fae.  E.  Ry.,  119 
Fao.  320. 

Idaho:  Aiuleraon  o.  Great  No.  Ry., 
15  Ida.  513,  99  Pac.  St. 

lUiiiou:  Anthony  IttDer  Brick  Co. 
V.  Aahby,  198  lU.  562,  64  N.  E.  110; 
Goddaid  V.  Eiuler,  222  lU.  462,  78  N. 
E.  805,  affirming  123  111.  App.  108; 
Baltimore  ft  0.  R.  R.  v.  3tu^,  64 
IlL  App.  216. 

Indiana:  Howard  County  v.  hees,  93 
Ind.  523,  47  Am.  Rep.  390;  Hunt  v. 
Conner,  26  Ind.  App.  41,  59  N.  E.  60. 

Miatouri:  Stoher  c.  St.  Louie,  I.  M. 
ft  S.  Ry.,  91  Mo.  500,  4  S.  W.  389. 

New  York:  Tilley  c  Hudson  R.  R.  R., 
29  N.  Y.  252,  86  Am.  Dee.  297;  Stem- 
fels  V.  Metnix^tao  St.  Ry.,  73  App. 
Mt.  494,  77  N.  Y.  Supp.  309. 

Fennsyhania:  Mansfield  Coal  ft 
Coke  Go.  c.  McEnety,  91  Pa.  185. 


TeMia:  latemational  ft  G.  N.  Ry.  v. 
McVey,  99  Twc.  28,  87  S.  W.  328;  Chi- 
e^o,  R.  I.  4  T.  By.  ».  Porterfield,  19 
Tex.  Civ.  App.  226,  46  S.  W.  B19; 
Houston  ft  T.  C.  R.  R.  0.  Rutland,  45 
Twc.  Civ.  App.  621,  101  8.  W.  629; 
Gray  f.  Phillips,  117  S.  W.  870,  (Tex. 
Civ.  App.). 

Utah:  Weill  n.  Denver  ft  R.  G.  W. 
Ry.,  7  Utah,  482,  27  Pac.  688;  ChUton 
1?.  Union  Pac.  Ry.,  S  Utah,  47,  29  Pac. 
963. 

Virginia:  Baltimore  ft  0.  R.  R.  v. 
Wi^tman,  29  Gratt.  431,  26  Am.  Rep. 
384;  Norfolk  ft  W.  By.  v.  Cheatwood, 
103  Va.  356,  49  S.  E.  489. 

Verpuml:  Hoadtey  v.  International 
Paper  Co.,  72  Vt.  79,  S4,  47  Atl.  169. 

West  Virginia:  Searle  c.  Kanawha  ft 
O.  Ry.,  32  W.  Va.  370,  9  S.  E.  248. 

Waikinattm:  Walker  v.  McNeill,  17 
Wash.  582,  60  Pac.  518. 

WiaconHn:  Castello  v.  Landwehr,  28 
Wia.622. 

Canada:  St.  Lawrence  ft  O.  Ry.  v. 
Lett,  11  Can.  C3. 

CoiUra,  Midaoan:  Walker  p.  I^ke 
Shore  4  M.  S.  By.,  Ill  Mich.  518,  69 
N.  W.  1114. 

Ntfrth  Carolina:  Bradley  b.  Ohio 
River  R.  R.,  122  N.  C.  972,  30  S.  E.  8. 

Of  ooune,  notliing  can  be  reooveied 
on  this  account  in  a  State  where  the 
measure  of  damages  is  the  loss  to  tiie 
estate  of  tie  deceased.  McCabe  v. 
Narraganaett  E.  L.  Co.,  27  R.  1. 272, 61 
Atl.  667. 

">  93  Ind.  S23,  630,  47  Am.  Rep.  390. 
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which  the  age  and  situation  of  the  parties  is  to  be  conaidered,"* 
and  nothii^  can  be  included  for  the  merely  sentimental  loss;  '>* 
and  where  there  is  no  proof  that  t^e  deceased  was  fitted  by 
nature  or  education,  or  by  disposition,  to  furnish  to  his  chil- 
dren instruction,  or  moral,  physical,  or  intellectual  training,  it 
hafi  been  said  that  it  is  erroneous  to  allow  the  jury  to  consider 
the  loss  of  instruction  and  moral  training  by  the  children.^" 
Since  the  father  is  bound  to  support  a  minor  child,  it  is  not 
materiid  whether  he  has  or  has  not  done  so  in  fact.'" 

The  recovery  is  not  confined  to  losses  sufTered  durii^  minor- 
ity; a  child  may  recover  for  probable  pecuniary  loss  after  he 
reaches  his  majority.*"  So  a  married  adult  daughter  wiUi 
whom  the  deceased  mother  hved  may  recover  the  value  of  the 
services  which  the  deceased  was  in  the  habit  of  performing."* 
But  to  justify  recovery  in  such  a  case,  evidence  must  be  ffven 
to  show  that  there  was  in  fact  a  reasonable  expectation  of 
pecuniary  benefit."* 

§  678.  Services  of  a  wife  or  hiuband. 

A  husband  miay  recover  the  net  value  to  him  of  the  services 
of  his  deceased  wife,  though  he  can  recover  nothing  for  the  loss 
of  her  companionship,"*  and  the  amount  is  to  be  found  by 


w  Demareflt  v.  Little,  47  N.  J.  L.  28. 

"°  Unittd  Staiai:  Felt  v.  Puget  8.  E. 
Ry.,  175  Fed.  477. 

Textu:  Gult,  C.  A  S.  F.  Ry.  v.  Knley, 
11  Tex.  av.  App.  64,  32  S.  W.  51. 

1"  lUinois  C.  R.  R.  «.  Weldon,  52  Dl. 
290i  Chici«o,  R.  I.  &  P.  R.  R.  v.  AuBtin, 
69  III.  426.  It  would  Beem  that  proof 
of  such  unfitneaa  HhoulU  oome  from 
the  defe&d&nt;  but  see  St.  Louis  A  8. 
F.  Ry.  V.  Townaend,  69  Ark.  380,  63 
8.  W.  994. 

Ill  Intematiooftl  A  G.  N.  Ry.  o.  Cul- 
pepper, 19  Tex.  Qv.  App.  182, 46  S.  W. 
922. 

"'  VmUd  SlaUt:  Butte  Electric  Ry. 
V.  Jonw,  164  Fed.  308. 

Arkaitms:  Kansas  CSty  S.  Ry.  v. 
Froat,  93  Ark.  183, 124  S.  W.  748. 

Caiiforma:  RedfieM  u.  Oakland  C.  S. 
R.  R.,  110  Cftl.  277, 42  Pac.  822;  Petera 
V.  Southern  Pac.  Co.,  116  Pac.  400. 


T«eat:  Tyler  8.  E.  Ry.  t>.  Rasbeny, 
13  Tojt.  CSV.  App.  185,  34  8.  W.  794; 
Paris  A  O.  N.  Ry.  v.  Robinaon  (Tex.), 
127  S.  W.  294. 

Contra,  Michigan:  Rouse  v.  Detroit 
Electric  Ry.,  128  Mich.  149,  87  N.  W. 
68. 

»<  Baltimore  A  O.  R.  R.  t>.  SUte,  33 
Md.  135;  ace.,  Omaha  Water  Co.  tr. 
Sehatnel,  147  Fed.  502,  78  C.  C.  A.  68. 

"*  Diatfiel  of  Columbia.'  Baltimore  A 
O.  R.  R.  V.  Golway,  6  D.  C.  Ajip.  Caa. 
143,  178. 

Pennaylaznia:  Schnati  d.  Phila.  &  R. 
R.  R.,  160  Pa.  602,  28  Atl.  952. 

Teatu;  iDtemational  A  G.  N.  R.  R. 
c.  Bajhgethy,  9  Tex.  Qv.  App.  108, 28 
S.  W.  829;  San  Antonio  A  A.  P.  Ry.  v. 
Long,  19  Tei.  Civ.  App.  649,  48  8.  W. 
599. 

'"  Cidifomia:  Oreen  p.  Southern  C. 
Ry.,  132  Cal.  2S4,  67  Pao.  4. 
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taking  the  excess  of  the  value  of  the  services  over  the  cost  of 
suitahly  maintaining  her.^"  It  has  been  held  that  it  is  incum- 
bent upon  the  husband  to  prove  that  the  wife's  services  actually 
had  a  value,  and  what  the  value  wasi"^  but  it  has  been  sensibly 
remarked  that  it  is  not  necessary  for  him  to  prove  that  she  pos- 
sessed any  special  or  exceptionally  good  qualities,  as  with  pro- 
priety he  might  have  done  if  the  subject  of  his  loss  had  been  a 
horse  or  a  cow."* 

A  widow  may  recover  compensation  for  loss  of  support  of 
her  deceased  husband.""  She  may  recover  for  loss  of  support 
though  separated  from  her  husband  at  the  time  of  his  death. 
He  still  owed  her  his  support;  and  an  Inquiry  into  the  question 
whether  he  meant  to  support  her  is  irrelevant.'^'  Not  only  the 
amoxmt  that  she  would  have  received  from  year  to  year,  but 
his  probable  accumulations  diuing  his  life  may  be  considered,'** 
By  the  better  view  she  may  recover  compensation  for  the  loss 
of  the  care  and  counsel  of  her  husband,  so  far  as  it  had  an  actual 
pecuniary  value,  '^'  though  not  for  her  grief  at  his  loss,  or  for  the 


Canada:  St.  Uiwrence  &  O.  Ry.  v. 
Lett,  11  Can.  422. 

'"  Cohrado:  Denver  4  R.  G.  Ry.  v. 
GunniDg,  33  Colo.  2S0,  80  Fac.  727. 

Michigan:  Gorton  v.  Harmon,  116 
N.  W.  443, 15  Detroit  Leg.  N.  250,  152 
Mich.  473. 

Texas:  Gulf,  C.  &  S.  F.  Ry.  o.  Soutb- 
wick  {Tei.  Civ.  App.),  30  S.  W.  592. 

"■  Nelaon  v.  Lake  Shore  &  M.  S.  Ry., 
104  Mich.  682,  62  N.  W.  993.  In  Sim- 
mom  V.  McConnell,  86  Va..  404,  10 
S.  E.  838,  it  was  permitted  the  defend- 
ant to  ehow  that  the  hueband  had  been 
in  better  condition  since  the  death  of 
hia  wife  than  before,  as  bearing  on  the 
amount  of  his  loee. 

">  Ddaware,  L.  ft  W.  R.  R.  c  Jones, 
128  Pa.  308,  18  Atl.  330. 

"*  DdatBore:  Cox  0.  Wilmington  City 
Ry.,  4  Pennew.  162,  53  Atl.  S69. 

Maryland:  Baltimore  A  R.  T.  v. 
State,  71  Md.  573. 

MicMgan:  Rouse  v.  Detroit  Electric 
I^.,  128  Mich.  149,  87  N.  W.  68. 

MUtowi:  Nichols  v.  Winfrey,  90 
Mo.  403,  2  S.  W.  305. 

71 


WUconmn:  Keeley  o.  Great  No.  Ry., 

139  Wifl.  448,  121  N.  W.  167. 

The  fact  that  the  widow  was  left 
with  children  dependent  upon  ber  for 
support  would  be  oonaidered.  Abbot  c. 
McCadden,  81  Wis.  663, 51  N.  W.  1079, 
20  Am.  St.  Rep.  910. 

"^Ddaware:  Wood  d.  I^lsdelpluA, 
B.  &  W.  B.  R.,  76  Atl.  613. 

Georgia:  Geor^  Cent.  R.  R.  p. 
Bond,  111  Ga.  13,  36  S.  E.  299. 

Maryiand:  Baltimore  A  O.  R.  R.  v. 
State,  81  Md.  371,  32  AtL  201. 

Texas:  Dallas  &  W.  Ry.  v.  Spicker, 
«1  Tex.  427. 

■"  Ryan  v.  Oshkoeh  G.  L.  Co.,  138 
Wis.  466,  120  N.  W.  264. 

1"  Uniied  State*:  Eounti  v.  Toledo 
S.  L.  A  W.  R.  R.,  189  Fed.  494. 

Alabama:  Richmond  A  D.  R.  R.  v. 
fYeenutn,  97  Ala.  280,  11  So.  800. 

CaUfomia:  Munro  f.  Pacific  C.  D. 
Co.,  84  Cal.  515,  24  Pac.  303;  Mor- 
gan V.  Southern  Pac.  Co.,  95  Cal.  510, 
30  Pac.  603,  17  L.  R.  A.  71, 29  Am.  St. 
Rep.  143;  Dyas  v.  Southern  Pac.  Co., 

140  Cal.  296,  73  Pac  976;  Evarto  ». 
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loss  of  hie  society;  '^*  but  in  some  jurisdictions  no  recovery  is 
allowed  on  this  account.'" 

The  Georgia  statute  '"  ^ves  to  the  widow  the  right  to  recover 
the  full  value  of  her  husband's  life.  This  statute  was  meant 
to  alter  the  rule  that  the  family  could  only  recover  the  value  of 
the  life  to  it,  i.  e.,  the  support  ^ey  would  derive  from  it.  Hence 
the  jury  is  to  give,  under  the  new  statute,  the  entire  pro^>ective 
value  of  the  life;  the  sum  which  would  produce  an  annuity 
corresponding  to  the  probable  prospective  income  and  earnings 
of  the  deceased.'"  In  a  State  where  the  damages  recova-able 
are  the  damages  to  the  estate  of  the  deceased,  a  recovery  by 
the  administrator  of  a  married  woman  must  be  limited  by  the 
fact  tiiat  a  married  woman's  time  is  not  her  own;  and  no  re- 
covery can  be  had  for  the  husband's  loss.'" 

§  579.  Next  of  kin. 

Where,  as  formerly  in  the  New  York  statute,  it  is  provided 
that  the  amount  recovered  shall  be  for  the  ^elusive  benefit  of 
the  widow  and  next  of  kin,  questions  arise  which  do  not  need 
to  be  considered  where  the  action  is  given,  as  in  the  En^ish 

Virgmia:  Kromom  b.  McCoimell,  86 
Va.  494, 10  8.  E.  838;  Norfolk  A  W.  Ry. 
>.  Cheatwood,  lOS  Va.  366, 49  B.  E.  489. 

WuDonnn.'  Eeeley  c  Great  No.  Ry., 
139  Wis.  448,  121  N.  W.  167. 

"^  United  StatM:  Kountt  r.  Toledo 
S.  L.  &  W.  R.  R.,  IS9  Fed.  4ft4. 

Cal^amia:  Green  v.  Southern  Padfio 
Co.,  122  Cal.  663,  55  Pac.  577. 

Mittouri:  Kmgbt  w.  Sodtler  L.  A  Z. 
Co.,  75  Mo.  App.  641,  660. 

Taxaa:  Gulf,  C.  &  S.  F.  Ry.  o.  Fin- 
ley,  11  Tec.  Civ.  App.  64,  32  S.  W.  61. 

Utah:  Welle  v.  Denver  &  R.  G.  W. 
Ry.,  7  Utah,  482,  27  Pac.  688. 

'**  Indiana:  Howard  County  v.  Legg, 
93  Ind.  523,  47  Am.  Rep.  390. 

TmneMee:  lUinobC.  R.  R.  p.  Beats, 
108  Tenn.  670,  69  S.  W.  317. 

'"  Code,  1 2972. 

'"  Georgia  R.  R.  u.  Pittnum,  73  Ga. 


Santa  Baifoara  C.  R.  Co.,  3  C^.  App. 
463,  86  Pac.  830;  Jones  v.  Leonardt, 
10  Cal.  App.  284,  101  Pac.  811;  Petem 
>.  Southern  Pac.  Co.,  116  Pac.  400. 

Florida:  Florida  C.  A  P.  R.  R.  v. 
Foxworth,  41  Fla.  1,  25  So.  338,  79 
Am.  St.  Rep.  149. 

HawtU:  Kake  v.  Horton,  2  Hawaii, 
209. 

Meat/land:  Baltimore  A  O.  R.  R.  v. 
State,  24  Md.  271. 

Miaaotiri:  Hainea  i;.  Peanon,  107  Mo. 
App.  481,  81  8.  W.  645. 

MtnUma:  Miae  v.  Rocky  Mount^n 
BeU  ly.  Co.,  88  Mont.  521,  100  Pac. 
971. 

Sauih  Carolina:  Petrie  v.  Columbia  A 
O.  R.  R.,  29  S.  C.  303,  7  S.  £.  515. 

Texa*:  Paris  ft  G.  N.  Ry.  ».  Robin- 
eon,  127  8.  W.  294. 

Utah:  Welle  v.  Denver  A  R.  G.  W. 
Ry.,  7  Utah,  482,  27  Pac.  688;  Chilton 
V.  Union  Pac.  Ry.,  8  Utah,  47,  29  Pac. 
963. 
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statute,  for  the  benefit  of  "the  wife,  husband,  parent,  and 
child."  Thus  it  was  held  in  New  York,  prior  to  the  amendment 
of  1870  (L.  of  1870,  c.  78),  by  which  the  husband  was  included 
among  those  entitled  to  recover,  that  under  the  wording  "next 
of  kin,"  the  husband  could  not  recover."*  Under  what  circum- 
stances the  "  next  of  kin  "  may  recover  for  the  death  of  a  relative 
under  the  statute  is  considered  in  Chicago  &  A.  R.  R.  v. 
Shannon,""  where  the  court  says:  "If  the  next  of  kin  are  col- 
lateral kindred  of  the  deceased  and  have  not  been  receiving 
from  him  pecuniary  assistance,  and  are  not  in  a  situation  to  re- 
quire it,  it  is  immaterial  how  near  the  d^;ree  of  rdationship 
may  be,  only  nominal  damage  can  be  given,  because  there  haa 
been  no  pecuniary  injury.  If,  on  the  other  hand,  the  next  of 
kin  have  been  dependent  upon  the  deceased  for  support,  in 
whole  or  in  part,  it  is  immaterial  how  remote  the  relatioDship 
may  be,  there  has  been  a  pecimiaiy  loss,  for  which  compensar 
tion  under  the  statute  must  be  given."  The  damages  are 
therefore  such  as  may  fairly  and  reasonably  be  proved  to  have 
been  suffered  by  the  next  of  kin,  either  by  depriving  them  of 
-support  during  the  life  of  the  deceased  or  of  an  inheritance  at 
his  death. '^^  The  actual  probabihty  of  advantage  to  the  next 
of  kin  from  the  continuance  of  the  life  must  be  shown  by  the 
evidence;  no  such  advantage  will  be  presumed,  "*  But  to  entitle 
the  plaintiff  to  recover,  it  is  not  necessary  that  he  should  have 

'»  rSckim  V.  New  YoA  C.  R.  R.,  23  York  Telephone  &  Tel.  Co.,  114  N.  Y. 

N.  Y.  158;  Dnke  v.  Gilmore,  S2  N.  Y.  8upp.  ISO,  130  App.  Div.  308. 

380;  Green    v.    Hudson  R.   R.  R.,  2  Tmneseee:  Davidaon-Benedict  Co.  e. 

Keyea,  294;  Lucas  v.  New  YoA  C.  R.  Severeon,  109  Tenn.  672, 12  S.  W.  967. 

R.,  21  Biirb.  245.    A  contrary  view  of  In  an  action  for  the  benefit  of  the 

this  question  is  taken  in  Steel  v.  Kurts,  next  of  kin  ol  a  married  woman  it  waa 

28  Oh.  St.  191.  held  that  since  her  services  belonged  to 

>■'  43  111.  338.  her  husband,  they  could  not  be  of 

'"  United  Slatet:  The  O.  L.  Halleor  pecuniary  benefit  to  her  next  of  kin  dur- 

beck,  119  Fed.  468.  inghislife;and  whether  she  mi^t  have 

Alabama:  Bessemer,  L.  &  I.  Co.  v.  outlived  the  husband  and  her  services 

Campbell,    121   Ala.   50,   25   So.   793;  become  a  pecuniary  benefit  to  her  kin 

Louisville  &  N.  R.  R.  v.  Jonea,  130  Ala.  is  too  remote  to  be  considered.    May  «. 

456,  30  So.  686.  West  Jersey  &  S.  R.  R.,  62  N.  J.  L.  63, 

Delaware:  Coughlan  v.  PhUa.,  B.  &  42  Atl.  163. 

W.  R.  R.,  6  Pennew.  242,  67  Atl.  148.  '"  California:  Buit  d.  Areata  A  M. 

NOnuka;  Anderaon  v.  Chicago,  B.  ft  R  R.  R.,  125  Cal.  364,  57  Pac.  1066, 73 

Q.  R.  R.,  35  Neb.  95,  52  N.  W.  840.  Am.  St.  Rep.  52. 

Nea  York:  Conklin  v.  Central  New  Indiana:  Qeveland,  C,  C.  A  S.  L.  R. 


itizecy  Google 


1124  ACnONS   FOR   DEATH   OF   HUMAN   BEINQ  §580 

had  a  legal  claim  for  support  on  the  deceased.'**  It  would 
seem  that  nominal  damages  at  least  may,  whenever  the  action 
is  given,  be  recovered."* 

§  680.  Evidence— Family  drcumstonces. 

In  a  few  jurisdictions  the  doctrine  appears  to  be  established 
that  the  conditions  and  circumstances  of  the  plaintiff  cannot 
be  shown  to  increase  or  diminish  the  damages.  "*  That  view  is 
ably  considered  by  Cooley,  C.  J.,  in  Chicago  &  Northwestern 
Railway  v.  Bayfield,'**  where  the  learned  judge  said:  "The 
dam^es  recoverable  in  a  case  of  this  nature  are  by  the  statute 
to  be  assessed  with  reference  to  the  pecuniary  iojuries  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  such  deceased 
person.  They  have  no  regard  to  the  needs  of  the  person  des^- 
nated,  or  to  any  moral  obligation  which  may  have  rested  upon 
the  deceased  to  supply  their  wants.  .  .  .  What  the  family 
would  lose  by  the  death  would  be,  what  it  was  accustomed  to 
recMve,  or  had  reasonable  expectation  of  receiving,  in  his  life- 
time; and  to  show  that  the  family  was  poor  has  no  tendency 
towards  showing  whether  this  was  or  was  likely  to  be  lai^e  or 
small."  In  Illinois  C.  R.  R.  v.  Baches  •"  it  was  held  er- 
roneous for  the  court  below  to  refuse  to  instruct  the  jury  that 
the  pecuniary  circumstances  of  the  plaintiff  and  her  Infant 

R.  V.  Dnimm,  32  Ind.  App.  547,  70  lowed,  but  only  because  such  damages 

N.  E.  286.  are  never  given  in  adnuralty. 

'"  f/nitei  States:  111.  Cent.  R.  R.  v.  '"  IlUnou:  Chicago  &  N.  W.  R.  R.  v. 

Barron,  5  Wall.  90,  IS  L.  ed.  591.  Moranda,   93   III.   302;     Pennsylvania 

Indiana:  Smith o.  R.  R.,  35  Ind.  App.  Co.t>.  Keane,  143  III.  172,  32  N.  E.  260; 

188,  73  N.  E.  928;  Henry  ».  Prender-  Chicago,  etc.,  R.  R.  v.  Woolridge,  174 

gast,  94  N.  E.  1015.  111.  330,  335,  51  N.  E.  701;  St.  Louis, 

New  Jersey:  Paulmier  v.  Erie  R.  R.,  etc.,  R.  R.  v.  Rawley,  90  HI.  App.  653. 

34  N.  J.  L.  151.  In  North  Chiuago  8t.  R.  R.  v.  Biodie, 

OAto."  Grotenkemper  v.  Harris,  25  166  111.  317,  40  N.  E.  942,  it  was  shown 

Oh.  St.  510.  that  deceased  was  an  habitual  dninkard. 

^"IlUnou:  Chicago  v.  Scholten,  75         Penmj/lvania:  Pennsylvania  R.  R.  o. 

111.  468.  Butler,  57  Pa.  335;  MansBeld  Coal  Co. 

Kantas:  Atchison,  T.  A  S.  F.  R.  R.  t>.  v.  McEnery,  91  Pa.  185,  36  Am.  Rep. 

Weber,  33  Kan.  543,  6  Pac.  877.  662.    And  see  Wilcoi  v.  Wihnington  C. 

OkUi:  Johnston  v.  Cleveland  A  T.  R.  By.,  2  Pennew.  (Del.)   157,  44  AtL 

R.,  7  Oh.  St.  336.    See /n  re  CaUfomia,  686. 
N.  4  I.  Co.,  110  Fed.  670,  678,  in         '» 37  Mich.  205,  214. 
which  nominal  damages  were  disal-         '"  55  111.  379,  380. 
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daughter,  and  the  fact  that  the  plainti£f  had  a  deformity  of  her 
hand,  could  not  increase  or  diminish  the  amount  of  damages 
tmder  the  atatute,  the  court  saying:  "How  she  has  lost  more 
money  by  being  crippled  than  if  she  had  not  been,  by  the  death 
of  her  husband,  is  not  to  our  minds  in  any  wise  apparent.  The 
question  is  how  much  has  she  lost  in  a  pecuniary  view,  and  the 
jury  should  be  required  to  assess  damages  in  this  class  of  cases 
alone  on  that  basis." 

This  view,  however,  is  not  usually  held;  for  all  circumstances 
which  throw  any  light  on  the  amoimt  of  loss  suffered  by  the 
death  should  be  shown.  So  all  evidence  bearing  on  the  habits 
and  the  condition  of  the  pluntiff  may  be  introduced,  if  it  would 
tend  to  show  what  assistance  would  have  been  furnished  by  the 
deceased."*  Thus  a  widow,  suing  as  administratrix  of  her  de- 
ceased husband,  may  show  the  number  of  children  dependent 
upon  her,"*  and  that  she  had  no  other  means  of  support  than 
the  deceased. "°    So  in  the  case  of  the  death  of  minors,  the  con- 


"■  Iowa:  Don&Idson  v.  Miasiaaippi  A 
Mo.  R.  R.,  18  h.  280;  E^oira  v. 
Union  County,  112  la.  558,  S4  N.  W. 
768. 

/TonMC  KaoMS  P.  Ry.  v.  Cutter,  19 
Kan.  83. 

Teimeaaet:  D&vidaon-Benedict  Co.  «. 
Severeon,  109  Tenn.  572,  12  S.  W.  967. 

TexM:  Houston  A  T.  C.  R.  R.  v. 
LoEffler  (Te«.  Civ.  App.),  61  8.  W.  536. 

Wiaeantin:  Thoreeen  v.  Ia  Croese 
C5ty  Ry.,  M  Wis.  129,  133,  68  N.  W. 
548. 

Fftmily  expenjKs  may  be  shown. 
Hudson  v.  Houaer  (Ind.),  24  N.  £. 
243. 

The  fact  that  widow  b  a  prostitute 
who  hod  long  lived  apart  from  deoeaaed 
may  be  shown.    Orendorf  v.  New  Yoric 

C.  &  H.  R.  R.  R.,  119  App.  IHv.  638 
104  N.  Y.  Supp.  222. 

»•  [/nitaf  Staia:  Atchison,  T.  A  S.  F. 
R.  R.  v.  Wilson,  48  Fed.  57. 

Kanaaa:  Coffeyville  Mining  Co.  v. 
Carter,  65  Kan.  565,  70  Fac.  635. 

Miaouri:  Tetherow  r.  St.  Joseph  & 

D.  M.  R.  R.,  98  Mo.  74,  11  S.  W.  310, 
14  Am.  St.  Rep.  617;  O'Mellia  i>.  Kan- 


saa  aty,  S.  J.  A  C.  B.  R.  R.,  115  Mo. 
206,  21  S.  W.  503. 

Nifyraaka:  Kerkow  v.  Bauer,  15  Neb. 
150. 

Wiacontin:  Mulcums  v.  Janeeville, 
67  ma.  24,  29  N.  W.  565. 

Conira,  Louisville  4  N.  R.  R.  v. 
Banks,  132  Ala.  471,  31  So.  573. 

In  Spiro  v.  Felton,  73  Fed.  91,  the 
court  allowed  the  evidence  on  the 
ground  that  the  children  were  dis- 
tributees. 

In  O'MeUia  v.  Kansaa  Qty,  8.  J.  & 
C.  B.  R.  R.,  116  Mo.  205,  21  S.  W. 
603  (tupra)  the  court  made  a  distinc- 
tion between  a  surviving  mother  and 
a  surviving  father,  intimating  that  the 
latter  could  not  show  the  number  of 
children.  Yet  surely  such  evidence 
would  be  admiaaible,  as  showing  the 
value  of  the  mother's  aervicee  in  bring- 
ing up  the  children,  which  he  has  lost 
by  the  death. 

"°  Califomia:  Kerrigan  v.  Market 
St.  R.  R.,  138  Cal.  506,  71  Pac.  621. 

WUeonain:  Annas  v.  Milwaukee  & 
N.  R.  R.,  67  Wia.  46,  30  N.  W.  282,  58 
Am.  Rep.  848. 


itizecy  Google 


1126 


ACTIONS  FOH  DOATH   OF  HUMAN   BEINQ 


S580a 


dition  of  the  parents  may  be  given  in  evidence;  >*>  and  in  the 
case  of  the  death  of  a  parent,  that  he  left  minor  children,  ^"  and 
that  Uiey  were  in  poor  health."'  Such  evidence  is  admitted  to 
assist  the  jury  in  determining  the  probability  of  pecuniary  loss 
to  the  plaintiff:  thus,  if  the  father  is  poor,  the  probability  is 
great  that  he  would  have  required  the  services  of  the  son;  if 
well-to-do,  the  probability  is  equally  great  that  he  would  have 
derived  no  pecuniary  benefit  from  the  service  of  his  son;  and  if 
the  children  are  in  poor  health  the  parent's  services  are  the 
more  requisite."* 

§  S80a.  Character  and  capaci^  of  deceased. 

For  the  purpose  of  showing  the  amount  of  loss,  evidence  may 
also  be  introduced  of  anything  in  the  character  or  capacity  of 
the  deceased  person  which  would  have  any  bearing  on  the 
pecuniary  loss  resulting  from  his  deatii.^**  So  the  earning 
ability  of  deceased  and  his  skill  in  his  profession  may  be  shown, 
as  well  as  his  personal  income;  ^"  but  not  the  income  of  his 


Contra  in  Nebratka:  Gundy  v.  Nye- 
Sohnader-Fowler  Co.,  131  N.  W.  968 
(.gemhU). 

">  United  Stai*a:  Bailey  v.  Chicago 
4  A.  R.  R.,  2  Fed.  Cm.  No.  997,  4 
Bin.  430. 

lUinoia:  Chicago  i>.  Powera,  H  111. 
100. 

Maine:  McKi^  v,  Neir  Engjand 
DredKmg  Co.,  92  Me.  454,  43  Atl.  29. 

Mickisan:  Cooper  v.  Lake  Shore  ft 
M.  S.  Ry.,  66  Mich.  261,  33  N.  W. 
30B. 

Minneaola:  Opaabl  c.  Judd,  30  Minn. 
126,  14  N.  W.  575. 

Nebratka:  Crabtree  v.  Misaouii  Pac. 
R.  R.,  86  Neb.  33,  124  N.  W.  932. 

New  York:  PreBoman  v.  Mooney,  5 
App.  Div.  121,  39  N.  Y.  Supp.  44. 

Pewuj/biania:  Boon  v.  Beaver  V.  T. 
Co.,  204  Pa.  369,  64  AU.  27a 

Texas:  Gulf,  C.  &  8.  F.  Ey.  v. 
Younger,  90  Ten.  387,  38  8.  W.  1121; 
Galveston,  H.  &  8.  A.  Ry.  v.  Davie,  4 
Tex.  Civ.  App.  468,  23  S.  W.  301;  Sills 
p.  Fort  Worth  A  D.  C.  Ry.  (Ten.  Qv. 
j^p.),  28  S.  W.  908;  atizena'  R.  R.  v. 


Washington,  24  Tex.  CSv.  App.  422,  5S 
S.  W.  1042. 

Witconsin:  Ewen  v.  Chicago  &  N.  W. 
Ry.,  38  Wis.  613. 

'"  Brinkman  v.  Gottenstroeter,  191 
Mo.  App.  153,  134  S.  W.  fiS4. 

'**  Iwiiana:  Hunt  v.  Ccumer,  38  Ind. 
^p.  41,  59  N.  E,  50. 

Witamnn:  McKeigue  v.  Janeaville, 
68  Wis.  50,  31  N.  W.  298. 

<"  And  see  the  remarlcs  of  Coo- 
ley,  C.  J.,  upon  the  admiesioD  of  this 
kiad  of  evidence  in  this  claas  of  cawa, 
in  Chicago  &  N.  W.  By.  v.  Bayfield,  37 
Mich.  205,  215. 

'^  Evidence  of  the  personal  beauty 
of  a  deceased  wife  cannot  be  shown, 
since  it  did  not  afTeet  the  pecuuiaiy 
loss  of  the  husband.  Smith  v.  Lehi^ 
V.  R.  R.,  177  N.  Y.  379,  69  N.  E.  729, 

"•  United  Sialet:  Louisville  &  8.  L. 
R.  R.  0.  Clarke,  152  V.  8.  230,  242,  14 
Sup.  Ct.  579,  38  L.  ed.  425. 

Tennestet:  Louisville  A.  N.  R.  R.  e. 
Howard,  90  Tena.  144,  19  S.  W.  116. 

Witeonrin:  VfHtae  v.  Tilden,  77  Wie. 
152,  46  N.  W.  234. 
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business,  since  that  mi^t  not  be  affected  by  his  death.'*^ 
Chance  of  promotion  may  be  shown  in  a  proper  case,'*^  and  it 
may  also  be  shown  that  deceased  had  previously  earned  more 
than  he  was  earning  at  the  time  of  his  death;  '^'  on  the  other 
hand,  the  diminution  of  earning  power  with  advancing  age 
may  be  conadered."*  Personal  habits  of  the  deceased  which 
would  affect  his  value  to  his  family  may  be  shown,  as  for  in- 
stance habits  of  intoxication,  which  mi^t  make  his  life  a 
biuden  rather  than  a  benefit;  '^'  on  the  other  hand,  it  is  not 
material  to  show  the  good  character  of  the  deceased,  as  that 
he  was  a  member  of  the  church  and  did  not  use  profane  lan- 
guage.'" 


In  OngoTy  ».  R.  R.,  12ft  Iowk,  230, 
101  N.  W.  7S1,  an  Action  for  negligently 
causing  death  of  a  giri  of  2,  wages  of 
fenuJe  school  teachera  in  the  locality 
were  held  admiwible  to  ihow  the  value 
of  the  life.  But  in  Atlanta  &  West 
Point  R.  R.  t>.  Newton,  85  Ga.  617, 11 
8.  W.  776,  evidence  wae  held  inadtni»- 
mble  «Udi  was  offered  to  show  the 
value  of  the  services  of  the  deceased  in 
occupations  in  which  he  had  never  en- 
gaged. In  Alabama,  S.  &  W.  Co.  v. 
Griffin,  149  Ala.  433,  42  So.  1034, 
plaintiff  was  allowed  to  show  probable 
earnings  in  several  trades,  in  all  of 
which  deceaaed  had  engaged. 

'"  Permej/lvania:  McCracken  u.  Trac- 
tion Co.,  201  Pa.  384,  50  Atl.  832. 

Tennaste:  Louisville  &  N.  R.  R,  i;. 
Howard,  90  Tenn.  144,  19  8.  W.  116 
(income  from  farm]. 

Nor  expected  profits  from  particular 
busineBB  transactions.  Koran  v.  Pease, 
45  111.  App.  382,  388. 

'*  towa:  Brown  v.  Chicago,  R.  I.  & 
P.  R.  R.,  64  Iowa,  652,  21  N.  W.  193. 

Ttxat:  St.  Louis,  A.  &  T.  Ry.  v. 
Johnston,  15  S.  W.  104. 

■*  Georgia:  Central  of  Georgia  R.  R. 
V.  PeAenon,  112  Ga.  923,  38  S.  E.  S65. 

loun:  Grimmelman  ».  Union  Pac. 
R.  R.,  101  Iowa,  74,  70  N.  W.  90. 

'"Western,  etc.,  R.  R.  v.  Moore,  94 
Ga.  467,  20  S.  E.  640. 


'•»  nUwit:  North  Chicago  St.  R,  R. 
V.  Brodie,  156  lU.  317,  40  N.  £.  942. 

tiuHana:  Wright  o.  Crawfordsvillo, 
142  Ind.  636,  42  N.  E.  227. 

Texas:  Btandlee  v.  Bt.  Louis  S.  W. 
Ry.,  26  Tex.  Civ.  App.  840,  60  8.  W. 
781. 

In  Boswell  c  Bamhart,  96  G*.  52, 
23  S.  E.  414,  howevo-,  defendant  was 
not  allowed  to  show  that  deceased 
was  always  in  criminal  scrapea,  and 
that  his  family  was  better  off  after 
hia  death  than  before.  And  in  Texas 
&  P.  Ry.  V.  Moody  (Tex.  Qr.  App.), 
23  S.  W.  41,  defendant  was  not  allowed 
to  show  that  deceased  was  a  negro,  for 
the  purpose  of  arguii^  that  family  ties 
are  not  Strong  among  n^roes.  In 
Galveston,  H.  &  S.  A.  Ry.  o.  Harris 
(Tex.  Qv.  App.),  36  B.  W.  776,  testi- 
mony that  the  deceased  expended  his 
earnings  upon  a  certain  prostitute  was 
held  admisrible  for  the  purpose  of  con- 
tradicting the  testimony  (rf  the  pltun- 
tlff  that  he  expended  most  of  his 
wages  in  support  of  herself  and  hist 
c^dren.  On  the  other  hand,  good 
qualities  may  be  shown,  as  tiiat  he  was 
in  the  habit  of  working  about  the 
house.  Internationa  G.  N.  R.  R,  v. 
McVey  (Tex.  Qv.  App.),  81  8.  W.  991. 

•"  Lipscomb  V.  Houston  &  T.  C. 
Ry.,  95  Tex.  5,  64  8.  W.  023,  98  Am. 
St.  Rep.  804,  66  L.  R.  A.  809. 
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For  the  same  reason  evidence  may  be  introduced  of  the 
feeling  of  the  deceased  toward  his  surviving  relatives,  whether 
favorable  "*  or  unfavorable;  '"and,  as  bearing  on  the  probabil- 
ity of  pecuniary  assistance,  what  he  had  been  in  the  habit  of 
doing  for  them  '^'  and  what  he  had  promised  them  to  do  or  had 
represented  to  others  that  he  intended  to  do.'" 

§  681.  Probable  duration  of  life. 

As  the  probable  duration  of  the  life  of  the  deceased  is  one  of 
the  elements  to  be  considered  by  the  jury  in  their  award  of  dam- 
ages under  the  statute,  mortality  tables  may  be  introduced  in 
evidence."^    But  they  must  be  allowed  no  more  effect  than  to 


"'  CindnnAti  St.  Rj'.  v.  Altemuer, 
60  Ohio  St.  10,  53  N.  £.  300. 

"<  Diibrow  v.  Ulster  T.  (Pa.),  8  Atl. 
S12. 

■*'  Evidence  that  deoeued  bad  ood- 
tributed  to  support  of  muvivois: 

Itviiana:  I&ke  Erie  &  W.  R.  R.  v. 
Mi^K,  132  Ind.  108,  31  N.  E.  664. 

Minneaola:  Kerling  v.  G.  W.  Van 
DuBen  &  Co.,  108  Minn.  51, 124  N.  W. 
235. 

But  see  Bridge,  etc.,  Co.  e.  1a 
Mantia,  112  III.  App.  43. 

Evidence  that  deceased  had  not  so 
contributed: 

Georgia:  Smith  v.  Hatcher,  102  G&. 
58,  20  S.  E.  162. 

Maruland:  Baltimore  &  O.  R.  R.  v. 
State,  81  Md.  371,  32  Atl.  201. 

'"  Inditata:  Southern  Indiana  R.  R. 
t>.  Moore,  34  Ind.  App.  154,  72  N.  E. 
479  (had  bought  and  was  paying  for 
home  for  hie  mother,  who  survived). 

Texas:  Houston,  etc.,  R.  R.  v. 
White,  23  Tei.  Gv.  App.  280,  56  S.  W. 
204  (son  said  he  would  support  mother 
in  future):  Atchison,  T.  &  S.  F.  R.  R.  v. 
Van  Belle,  26  Tex.  Qv.  App.  511,  64 
S.  W.  397  (son  had  stud  he  would  give 
his  parents  all  the  money  he  earned); 
Frwman  v.  CBrt«r  (Tex.  Civ.  App.),  81 
8.  W.  81  (boy  of  ten  said  he  should  sup- 
port his  parents  in  after  life);  St.  Louis 
8.  W.  Ry.  p.  Huey  (Tex.  Civ.  App,), 


130  S.  W.  1017  (son  said  he  should  aid 
his  father  pecuniarily). 

WathingUm:  Dean  v.  R.,  etc.,  Co.,  38 
Wa^.  56S,  80  Pac.  842  (bod  who  had 
ran  away  said  he  should  return  and 
support  his  parents). 

Witeotuin:  Bright  n.  Bamett  ft 
Record  Co.,  88  Wis.  299,  60  N.  W.  418 
(son  had  said  he  should  not  marry,  but 
would  support  his  parents). 

'"  Georgia:  David  n.  Southwestern 
R.  R.,  41  Ca.  223;  Georgia  R.  R.  ir. 
Pittman,  73  Ga.  325. 

Iowa:  Donaldson  c.  Miwdasippi  A  M. 
R.  R.  R.,  18  la.  280,  87  Am.  Dec.  391. 

Kenludey:  Louisville  A  N.  R.  R,  v. 
Kelly,  100  Ky.  421,  38  8.  W.  852. 

Mitmeiola:  Scheffler  v.  Minneapolis 
&  St.  L.  Ry.,  32  Minn.  518,  21  N.  W. 
711;  Diesen  v.  Chicago.  S.  P.,  M.  &  O. 
Ry.,  43  Minn.  464,  45  N.  W.  864. 

Mitttmri:  O'Mdlia  c.  Kansas  Oty, 
S.  J.  &  C.  B.  R.  R.,  115  Mo.  205,  21 
S.  W.  503. 

New  York:  Sauter  v.  New  YoA  C.  A 
H.  R.  R.  R.,  66  N.  Y.  50. 

Penruyloania:  Emery  v.  Phila.,  208 
Pa.  492,  57  Atl.  977. 

Texru:  Gult,  C.  &  8.  P.  Ry.  v.  Oomp- 
ton,  76  Tex.  667,  13  S.  W.  667  {*«nMt: 
the  jury  may  find  expectancy  without 
the  aid  of  tables);  Missouri,  K.  ft  T. 
Ry.  p.  Hines,  18  Tex.  Civ.  App,  580,  40 
S.  W.  152. 
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prove  the  probable  continuance  of  life.  In  Central  Railroad  v. 
Thompson,  "*  Jackson,  C.  J.,  said:  "The  tables  prepared  for 
life  insurance  do  not  contemplate  at  all  abiUty  to  work,  and  how 
long  that  ability  will  continue,  and  how  much  it  will  decrease 
as  age  increases,  but  those  tables  only  calculate  life's  duration, 
however  feeble  and  incapable  of  labor  that  life  will  be  in  old 
age."  So  any  disease  of  the  deceased  that  would  tend  to  shorten 
his  life,  may  be  shown  upon  the  question  of  the  probable  con- 
tinuance of  life."'  Thus  it  may  be  proved  that  the  deceased 
was  suffering  from  a  pulmonary  disease.'*"  And  it  may  also  be 
shown  that  Hie  deceased  was  employed  in  an  extra-hazardous 
occupation.'" 

§  S82.  Excessive  verdicts. 

While  the  jury  has  great  discretion  in  determining  the  amount 
of  the  recovery  the  discretion  is  not  altogether  unlimited,  even 
in  jurisdictions  where  "the  jury  may  give  such  damages  as 
they  shall  deem  fair  and  just."  "The  jury  are  not  warranted  in 
giving  damages  not  founded  upon  the  testimony  or  beyond 
the  measure  of  compensation  for  the  injiiry  inflicted.  They  can- 
not give  damages  founded  upon  their  fancy,  or  based  upon 
viaonary  estimates  or  probabilities  or  chances."*    If  the  ver- 


Virginia:  Norfolk  &  W.  Ry.  v. 
Spencer,  104  Va.  667.  52  S.  E.  310. 

Witamgin:  MulcaimB  e>.  JsneHville, 
67  Wifl.  24,  29  N.  W,  665;  McKdgue  e. 
JanesvUle,  68  Wis.  50,  31  N.  W.  298. 

England:  Rowley  v.  LODdOB  &  N.  W. 
Ry.,  L.  R.  8  Ex.  221. 

The  jury  is  not  obliged  to  follow  the 
tables  when  the  deceased  was  engaged 
in  a  haiardous  employment.  Western 
4  A.  R.  B.  V.  Clark,  117  Ga.  548,  44 
8.  E.  1. 

In  MisBiBaippi  the  tables  are  not 
admisaible  when  the  deceased  was 
suffering  from  disease  which  might 
shorten  his  life,  as  the  tables  are  not  ap- 
plicable to  such  a  person.  Missisaippi 
Cotton  Oil  Co.  V.  Smith,  95  Miss.  528, 
48  So.  735. 

'»  76  Ga.  770,  783. 

'"  New  Jertey:  Willismt  u.  Camden 


A  A.  R.  R.,  61  N.  J.  L.  646,  37  Atl. 
1107. 

North  CaroUna:  Meekina  v.  Norfolk 
&  8.  Ry.,  134  N.  C.  217,  46  8.  E.  493. 

WiKKmtin:  Schaidler  v.  Chicago  & 
N.  W.  Ry.,  102  Wis.  564,  78  N.  W.  732. 

For  the  general  scope  of  a  proper 
charge  in  such  cases,  see  St.  Louis,  I. 
M.  &  8.  Ry.  V.  Needham,  10  U.  8.  App. 
339,  52  Fed.  371,  3  C.  C.  A.  129. 

™  Columbus  &  W.  Ry.  v.  Bridges,  86 
AIs.  448,  S  So.  864. 

'"  Georgia:  Western,  etc.,  R.  R,  n. 
Clark,  117  Ga.  648,  44  S.  E.  1. 

Nortk  Carolina:  Watson  v.  Seaboard 
A.  L.  Ry.,  133  N.  C.  188.  46  S.  E.  655. 

Tennettee:  lUinoia  Cent.  R.  R.  v. 
Spence,  93  Tenn.  173,  23  8.  W.  211,  42 
Am.  St.  Rep.  907. 

'«  Cooprr  V.  Railway,  66  Mioh.  2?1, 
33  N.  W.  306. 
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diet  is  clearly  excessive  it  will  be  set  aside  by  the  court."*   We 
shall  consider  lat^  what  verdicts  have  been  held  excessive.  "* 

§  683.  Reduction  of  damages. 

That  the  acquisition  of  property  by  the  plaintiff  from  the 
death  of  the  deceased  cannot  be  shown  in  diminution  of  dam- 
ages is  apparent,  from  the  consideration  that  there  is  no  ad- 
vantage obtained,  since  the  property  would  ultimately  vest  in 
the  plaintiff  on  the  naturaJ  death  of  the  deceased,  and  that  it 
is  for  the  intermediate  pecuniary  loss  that  the  action  is  given 
by  the  statute."*  In  Sherlock  v.  Ailing,""  an  action  brought  un- 
der the  statute,  the  question  was  raised  whether  the  receipt  of 
a  sum  of  money  by  the  persons  for  whose  benefit  the  action 
was  prosecuted,  on  account  of  a  policy  of  insurance  on  the  Kfe 
of  the  deceased,  could  be  shown  to  reduce  the  amount  of  the 
recovery,  and  it  was  held  that  it  could  not,  the  coiirt  saying: 
"To  allow  such  a  defense  would  defeat  actions,  under  the  law, 
when  the  party  killed  had,  by  his  prudence  and  foresight,  made 
provision  or  left  means  for  the  support  of  hia  wife  and  chil- 
dren; and  the  wrongdoer  would  thus  be  enabled  to  protect 
himself  against  the  consequences  of  his  own  wrongful  act." 
And  this  is  the  universal  rule.'"  Nor  can  the  damages  recov- 
erable by  a  husband  for  the  death  of  his  wife  be  reduced  by 
showing  that  he  has  married  a  second  wife  who  performs  the 
services  formerly  performed  by  the  first  wife,^**  or  the  damages 
recoverable  by  a  wife  for  loss  of  services  of  the  husband  be  re- 
duced by  showing  that  she  has  married  a  second  hxisband,*"* 
who  is  a  better  provider  than  the  first.*" 

lu  Walker  n.  lake  Shore  &  M.  8.  Texaa:  San  Antonio  &  A.  P.  Ry.  c. 

Ey.,  104  Mich.  606,  82  N.  W.  1032.  Long  (Tex.  Qt.  App.),  26  8.  W.  114. 

'**  Post,  chap.  ivii.  "•  44  Ind.  184,  200. 

"*  Alabama:  Sloss-SheSeld  S.  &  I.  <"  AtOt,  %  ffja. 

Co.  e.  HoUoway,  144  Ala.  280,  40  So.  '^Indiana:  Consolidated  Stone  Co. 

211.  p.  Morgan,  160  lad.  241,  66  N.  E.  696. 

New  York:  Terry  v.  Jewett,  78  N.  Y.  Ohio:  Davia  p.  Guamieri,  45  Oh.  St. 

338.  470,  16  N.  E.  360,  4  Am.  St.  Hep.  648. 

Peniuvlwinta:  Stabler  v.  Riiladdphia  Texai:   Gulf,    C.   A  S.   P.   Ry.   c. 

&  R.  R.  R.,  199  Pa.  383,  49  Atl.  273,  Younger,  90  Tex.  387,  38  S.  W.  1121. 

85  Am,  St.  Rep.  791.  ^"lUinoit:  Chicago  4  E.  I.  R.  R.  v. 

"•  Georgia  R.  &.  B.  Co.  v.  Garr,  57  Ga.  277,  24  Am.  Rep.  492. 
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§  584.  Exemplary  damages. 

Exemplary  damages  cannot  generally  be  recovered  in  actions 
for  death."'  So  in  CJonant  v.  Griflfin  "*  it  was  said  to  be  er- 
roneous to  admit  evidence  as  to  the  wealth  of  the  defendant, 
with  a  view  to  giving  exemplary  damages  in  an  action  under 
the  statute.  In  some  States,  however,  such  dan^ages  are  ex- 
pressly allowed  by  the  statute."' 

DriscoU,  207  lU.  9,  66  N.  E.  620;  O.  S. 
lUcbanlBon  F.  Co.  v.  Fetere,  82  HI. 
App.606. 

ATebnufco:  Chic^o,  8.  P.,  M.  ft  O. 
Ry.  tr.  LagerkraDS,  efi  Neb.  £66,  91 
N.  W.  368. 

A  fortiori  the  fact  tliat  she  is  left  free 
to  get  A  better  husband  if  ehe  con  may 
Dot  be  ooiuddei«d.  Rafferty  c.  Buck- 
man,  46  Iowa,  195. 

"■  Uniied  SUUet:  Swift  v.  Johnson, 
138  Fed.  867,  71  C.  C.  A.  619. 

Alabama:  Loiueville  A  N.  R.  R.  s. 
OiT,  91  Ala.  648,  8  So.  360;  Thompoon 
«.  LouiaviUe  A  N.  R.  R.,  91  Ala.  496, 
8  So.  406,  11  L.  R.  A.  146;  Williams  t>. 
South,  etc.,  R.  R.,  91  Ala.  636, 9  8o.  77. 

Caltfomia:  Burk  v.  Areata  ft  Mad 
River  R.  R.,  126  Cal.  364, 67  Pac.  1066, 
73  Am.  St.  Rep.  62. 

CtiUirado:  Kaneaa  P.  R.  R.  n.  Miller, 
2  Colo.  442;  MofFatt  v.  Tenney,  17 
Colo.  189,  30  Pao.  348. 

Ddawart:  Tully  v.  Philadelphia,  etc., 
R.  R.,  3  Pennew.  466,  60  Atl.  96. 

lUinoii:  Wert  Chicago  St.  R.  R.  v. 
Dooley,  76  lU.  App.  424.  (But  exem- 
plaiy  damagee  for  death  may  be  recov- 
ered under  the  dvil  damage  act.  Belt- 
ing ■>.  Hobbott,  142  m.  72,  30  N.  E. 
1048.) 

Iowa:  Spaulding  r.  Chicago,  etc.,  R. 
R.,  98  Iowa,  206,  67  N.  W.  227. 

Kansaa:  Atchison,  T.  ft  S.  P.  Ry.  ». 
TowDGcnd,  71  Kan.  S24,  SI  Pac.  206. 

Maine:  McK^  t>.  New  England 
Dred^ng  Co.,  92  Me.  464,  43  Atl.  39; 
Oakes  c  Mune  Cent.  R.  R.,  96  Me. 
103,  49  Atl.  418. 

Ohio:  C^dnnati  St.  Ry.  c.  Altemeier, 
60  Ohio  St.  10. 


Penntybxmia:  Pennsylvania  R,  R.  n. 
HendetBon,  61  Pa.  316. 

Sotiih  Carolina:  Gamck  v.  Florida 
Cent,  ft  P.  R.  R.,  53  S.  C.  448,  31  S.  E. 
334,  69  Am.  St.  Rep.  874;  Nohrden  w. 
North  Eastern  R.  R.,  54  8.  C.  492,  32 
S.  E.  624. 

England:  Smith  v.  London  ft  N.  W. 
Ry.,  2  E.  ft  B.  69. 

'"48111.410. 

"'Califomia:  Myere  o.  San  Fnn- 
ciseo,  42  Col.  216. 

KentMky:  Chiles  v.  Drake,  2  Met. 
146, 74  Am.  Dec.  406;  Bowler  t>.  Lane,  3 
Met.  311;  Kentucky  C.  R.  R.  d.  Grs- 
tineau,  83  Ky,  119;  Owenaboro  4  N. 
Ry.  p.  Barclay,  102  Ky.  16,  43  S.  W. 
177;  Louisville  ft  N.  B.  R.  v.  Ward,  44 
S.  W.  1112,  19  Ky.  L.  Rep.  1900. 

NetB  Mexico:  Cerrillos  Coal  R.  R.  i>, 
Deaenuit,  9  N.  M.  49,  49  Pac.  807. 

Tenntaste:  Kaofias  City,  F.  S.  ft  M. 
R.  R.  V.  Daughtiy,  88  Tenn.  721. 

Tkuu:  March  d.  Walker,  48  Tex. 
372. 

In  some  States,  the  damages  are 
made  entirely  punitive.  Thus  in  Ala- 
bama the  statute  is  on  act  "to  prevent 
homicidea,"  and  the  compensation  of 
the  next  of  kin  is  regarded  only  as  a 
"fortuitous  result  of  the  punishment. " 
The  damages  being  entirely  exemp- 
lary, their  admeasurement  depends  on 
the  d^ree  of  ne^igence  or  culpability 
shown  and  not  the  loss  occasioned  to 
the  living. 

VmUd  Sfatet:  Louisville  ft  Nashville 
R.  R.  r.  Lansford,  42  0.  C.  A.  160, 102 
Fed.  62. 

So  in  Miatovri:  Haehl  e.  Wabash  R. 
R.,  119  Mo.  326,  24  8.  W.  737. 
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§  684a.  Presiimptioiis  and  ideading. 

Under  the  Illinois  statute  certain  presumptions  are  made  as 
to  damage  following  death.  The  law  presume  pecuniary  loss 
to  a  parent,  and  for  such  loss,  wiUiout  express  proof  of  damage, 
substantial  damages  may  be  recovered."*  So  loss  is  presumed 
to  a  lineal  descendant. '^^  But  there  is  no  such  prestmiption  in 
the  case  of  collateral  kin,  even  brother  or  sister,"'  and  actual 
loss  must  be  shown  to  justify  a  verdict.'" 

In  Indiana  pecuniary  loss  will  be  presumed  to  a  widow  and  a 
child.'" 

Whatever  the  presumption,  no  special  damage  to  the  next  of 
kin  need  be  pleaded,  as  the  statute  is  held  to  cont^nplate  some 
damage.^" 

i  68S.  Contributory  negligence. 

*  In  England  it  has  been  held  that  the  rule  of  the  common  law 
is  applicable  to  this  statute ;  that  the  action  is  to  be  treated  as  if 
the  injured  party  had  brought  it;  and  that,  if  his  negligence 
contributed  to  the  disaster,  the  plaintiff  cannot  recover.*^ 
Such,  too,  is  the  doctrine  in  this  country.  So,  in  New  York, 
where  a  lunatic,  in  charge  of  his  father,  was  killed  by  being  run 
over  by  a  railway  car;  but  it  appeared  that  his  death  was  owii^, 
not  to  the  negligence  of  the  railway  company  or  its  agents,  but 
to  the  carelessness  of  the  father  of  the  lunatic,  it  was  held  that 
no  recovery  could  be  had."'  **  But  in  Texas  it  has  been  held 
that  killing  a  man  by  making  him  drink  three  pints  of  whisky 
was  actionable,  though  the  experiment  was  made  with  the  con- 

"•  Bradley  v.  Sattler,  156  lU.  003,  41  130  lU.  App.  145;  Huff  p.  Peoria  ft 

N.  E.  171;  Chicago,  etc.,  R.  R.  «.  Eastern  R.  R.,  127  lU.  App.  242. 

Huston,  196  111.  480,  63  N.  E.  1028;  "•  Loiiiaville  4  N.  R.  R.  v.  Buck,  116 

Grace  &  Hyde  Co.  v.  Strong,  127  HI.  Ind.  566,  10  N.  E.  453,  2  L.  R.  A.  S20, 

App.  336.  9  Am.  St.  Rep.  883. 

'"  Chicago,  P.  ft  8.   L.  R.  R.  v.  "•  lUinou:  Chicago  v.  Heaing,  83  Dl. 

Woolridge,  174  III.  330,  51  N.  E.  701;  204,  35  Am.  Bep.  378;  StaffowJ  v.  Ru- 

ChicBgo,  etc.,  R.  R.  v.  Gundenon,  174  bena,  115  HI.  196,  3  N.  E.  568. 

lU.  495,  51  N.  E.  708;  Dukeman  c.  Minneaola:  Bainuin  ».  Chicago,  M. 

Qevehmd,  C,  C.  ft  St.  L.  Ry.,  237  111.  ft  St.  P.  Ry.,  30  Minn.  461;  Johnaon  v. 

104,  86  N.  E.  712.  St.  Paul  ft  D.  R.  R.,  31  Minn.  283. 

"<  Bridge  Co.  e.  1a  Mantia,  112  lU.  ■"  Tucker  v.  Chaplm,  2  Car.  ft  Kii. 

App.  43.  730. 

in  Rhoads  v.  Chicago  ft  A.  Ry.,  227  "'  Willetts  e.  Buffalo  ft  R.  R.  R.,  14 

III.  328,  81  N.  E.  371,  affirming  b.  c.  Barb.  (N.  Y.)  585. 
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sent  of  the  deceased."*  If  contributory  negligence  does  not 
bar  the  action,  it  has  been  held  that  it  may  be  shown  in  mitiga- 
tion of  damages."* 

<»  McCue  V.  Klein,  60  Tax.  168,  48         "*  Wwtero  A  A.  R.  R.  i>.  Robenra, 
Am.  Bep.  260.  61  Fed.  B92,  9  C.  C.  A.  646. 
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DAMAGES  IN  ADHIBALTT 


f  686.    Rules  adopted  in  adminlty.  }  S90a.  Negligent  injuryto  caigo— The 


Collision — Division  of  low. 
liability  to  third  parties. 
General  principles  of  reoovery 

— Conaequential  damagea. 
limitalJoii  of  liability. 
Beduction  of  damages. 
Partial  kMi. 
Earning  of  the  veaoel. 
Total  toes. 
Value  of  the  veaael. 
Damage  to  caigo. 


Horter  Act. 

S97.    CoetB. 

697a.  Interest. 

596.    StipuIatianB. 

G09.  Penooal  injury — Dmaon  of 
Loea. 

690a.  Nominal  damages  in  admi- 
ralty. 

S99b.  £!zemplary  damages. 

S99c.  EUvage. 


§  686.  Rules  adopted  in  admiralQr. 

At  common  law,  if  the  plaintiff  is  not  in  fault,  he  recovers 
substantial  damages,  but  if,  on  the  other  hand,  the  defendant 
can  show  him  to  have  been  guilty  of  contributory  negligence, 
he  covers  nothing.  There  is  no  attempt  to  apportion  the  loss. 
In  courts  of  admiralty,  on  the  other  hand,  where  both  parties 
are  in  fault,  the  rule  is  wholly  different;  though  not  strictly 
within  the  scope  of  this  treatise,  it  may  be  advantageous  here, 
having  disposed  of  the  subject  of  torts  at  common  law,  to  con- 
sider briefly  the  effect  of  a  different  system  of  rules. 

§  687.  Collision— Division  of  loss. 

In  cases  of  collision,  where  both  vessels  are  in  fault  the  sums 
representing  the  damage  sustained  by  each,  are  added  together 
and  the  a^regate  divided  between  the  two.'  This  is  in  effect 
deducting  the  lesser  from  the  greater,  and  dividing  the  re- 


>  United  Stalei:  The  Catharine  c. 
Dickinaon,  17  How.  170, 15  L.  ed.  233; 
CSiamberlain  t.  Ward,  21  How.  548,  16 
L.  ed.  21);  Union  8.  S,  Co.  v.  New  York 
8.  8.  Co.,  24  How.  307,  16  L.  ed.  699; 
The  Morning  light,  2  Wall.  5S0,  17 
L.  ed.  862;  The  Gray  Eagle,  9  WaU. 
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605, 19  L.  ed.  741 ;  The  Continental,  14 
Wall.  346,  20  L.  ed.  801;  The  Sapphire, 
18  Wall.  51,  21  L.  ed.  814;  The  Teu- 
tonia,  23  Wall.  77,  23  L.  ed.  44;  The 
Sunnyaide,  91  U.  S.  208,  215,  23  L.  ed. 
302;  The  America.  92  U.  8.  432,  23  L. 
ed.  724;  The  Stephen,  Morgan,  94  U.  S. 
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mainder.  The  effect  of  this  rule  is  that  the  vessel  least  in- 
jxired  contributes  to  the  extent  of  half  this  remainder  to  the 
loss  of  the  other  vessel.  Thus  if  one  vessel  is  injured  to  the 
extent  of  $25,000,  and  the  other  to  the  extent  of  $75,000, 
the  first  will  contribute  $25,000  to  the  loss  of  the  latter.  If 
the  vessel  in  fault  has  sustained  no  injury,  it  is  liable  for  half 
the  damage  sustained  by  the  other,  though  that  other  was  also 
in  fault. 

Where  several  vessels  independently  operated  are  all  in 
fault,  the  loss  is  to  be  divided  equally  between  all  the  vessels,' 
even  though  one  owner  owns  two  or  more  of  them.* 

The  rule  of  division  of  damages  prevails  also  wben  the  col- 
lision is  occasioned  by  inscrutable  fault,*  but  if  the  collision 


G99,  24  L.  ed.  266;  The  Connecticut, 
103  U.  S.  710, 26  L.  ed.  467;  The  Mani- 
toba, 122  U.  8.  97,  30  L.  ed.  10B5,  7 
Sup.  Ct.  1158;  The  Magenta,  2  Abb. 
U.  8.  495;  The  Kolon,  9  Ben.  197;  The 
Brothers,  2  Bise.  104;  The  Phoenix,  3 
Blatch.  273,  Fed.  Caa.  No.  11,111; 
The  pRvonia,  23  Blatch.  403;  The 
Prima,  24  Blatch.  40;  RalsUiii  v.  The 
StMe  Ri^ta,  Crabbe  C.  C.  22;  The 
Monticello,  1  Lowell,  184;  The  Clover, 
1  Lowell,  342;  The  Neil,  3  McCr.  177; 
Memphia  Packet  Co.  v.  Yaeger  Transp. 
Co.,  3  McCr.  259;  Foster  v.  The  Mi- 
randa, 6  McLean,  221;  Lucas  v.  The 
Thomaa  Swann,  6  McLean,  282;  Can- 
non V.  The  Potomac,  3  Woods,  158; 
like  Alabama,  4  Woods,  48;  The  Ant, 
10  Fed.  294;  llie  Monticello,  15  Fed. 
474;  The  B.  A  C,  18  Fed.  643;  La 
Champ(^;ne,  43  Fed.  444;  The  Oregon, 
45  Fed.  62;  The  Ondda,  S4  Fed.  716; 
The  Paoli,  92  Fed.  944;  Jaoobeon 
DaKee  P.  ft  A.  N.  Co.,  106  Fed.  428; 
The  Hanaon  H.  Keyes,  107  Fed.  537; 
The  S.  A.  McCauley,  116  Fed.  107; 
The  Itaska,  117  Fed.  885;  The  Eoyt, 
136  Fed.  671 ;  The  Belhngham,  138  FVsd. 
619;  The  Depew,  139  Fed.  236;  Roes 
Cornell  Steamboat  Co.,  140  Fed.  106; 
The  Dreamland.  149  Fed.  910;  The 
Ariefl,  165  Fed,  514;  The  Director,  180 
Fed.  606. 


Louinana:  Brickelj  d.  Friaby,  2  Bob. 
204. 

Wathingion:  Puget  Sound  Com.  Co. 
s.  The  Taylor,  2  Waah.  Terr.  93. 

Entland;  The  Agra  &  Elisabeth  Jen- 
kins, 4  Moore  P.  C.  (N.  S.)  436;  The 
Singapore  and  Hebe,  4  Moore  P.  C. 
{N.  S.)  271. 

A  few  casee,  however,  bare  declined 
to  make  an  equal  division  of  the  \oee, 
and  have  apportioned  the  damage  in 
proportion  to  the  fault.  Thompeon  v. 
The  Great  Republic,  23  Wall.  20,  23 
L.  ed.  65;  The  Rival,  1  Sprague,  128; 
The  Mary  Ida,  20  Fed.  741;  The  Aner- 
ly,  58  Fed.  744;  The  Victory,  68  Fed. 
395;  The  Chattahoochee,  74  Fed.  899. 

■  The  Manhattan,  181  Fed.  229. 

>  The  Moran,  212  U.  S.  466,  63  L.  ed. 
600,  29  Sup.  Ct.  339. 

•  The  Comet,  1  Abb.  C.  C.  451;  The 
Bronaon,  3  Ben.  341,  24  Fed.  Caa. 
No.  14,131;  Lucas  p.  The  Swann,  6 
McLean,  282;  The  John  Heniy,  3 
Ware,  284;  The  Nautilus,  1  Ware,  2d 
ed.,  529;  The  David  Dowh,  16  Fed.  154. 
But  amtra,  that  where  there  is  a  rea- 
sonable doubt  as  to  which  vessel  was  to 
blame  there  can  be  no  recovery.  The 
Breeze,  6  Ben.  14,  per  Blatchford,  J.; 
The  Sununit,  2  Curt.  150,  per  Curtis,  J.; 
The  Worthiogton  v.  Davis,  19  Fed. 
836;  The  Jemina,  149  Fed.  171. 
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is  the  result  of  inevitable  accident,  each  vefisel,  in  this  country, 
must  bear  her  own  loss.^  In  some  cases  although  there  is  no 
fault,  so  far  as  the  eoUi^on  is  concerned,  on  the  part  of  the  d£un- 
aged  vessel,  but  the  damage  is  largely  caused  by  the  unsear 
worthiness  of  the  vessel,  the  fault  is  treated  as  mutual  and 
the  loss  is  divided;  *  or  if  the  imseaworthiness  of  the  damaged 
vessel  alone  is  responsible  for  the  loss,  no  recovery  is  allowed.' 
In  dividing  the  damages  under  this  rule,  no  regard  is  paid 
to  the  difference  in  value  between  the  veasds.' 

§  SBS.  LiabOity  to  third  parties. 

Wliere  both  vessels  are  in  fault,  a  party  whose  goods  are 
injured  can  recover  all  the  dunages  f^ainst  the  vessel  libdled 
by  him,  i.  e.,  the  principle  of  the  diviaon  of  the  loss  applies 
only  as  between  the  colliding  vessels.*  So  where  a  collision 
occurred  between  The  Atlas  and  The  Kate,  whereby  a  canal- 
boat  in  the  tow  of  the  latter  was  injured  and  goods  were  de- 
stroyed, which  the  Ubellant  had  insured,  he  was  allowed  to 
recover  the  whole  amount  of  the  loss  against  The  Atlas,  the 
only  vessel  he  libelled."*  In  the  case  of  The  Juniata,''  it  ap- 
peared that  there  had  been  a  collision  between  The  Juniata,  a 
steamship,  and  a  tug-boat,  by  which  property  of  the  United 
States,  in  the  tug-boat's  tow,  was  destroyed.  Both  the  steam- 
ship and  the  tug  were  at  fault.  A  libel  was  filed  against  The 
Juniata  alone.  It  was  held  that  the  United  States  could  re- 
cover full  damages  against  it,  and  that  The  Juniata's  claim 
against  the  tug-boat  must  be  settled  in  other  proceedings. 

•Stainbftck  v.  Rae,  14  How.  532,  14  Ben.  481;  The  CharleB  R.  Stone,  9 

L.  ed.  630;  The  Grace  Giniler,  7  Wall.  Ben.  182. 

196,  19  L.  ed.  113;  The  Sunnyaide,  91  'The   Nautilus,    1  Ware,    2d   ed., 

U.  S.  208,  215,  23  L.  ed.  302;  The  J.  L.  629. 

Harf>TOuck,  14  Blatch.  30;  The  City  •  The  Bemiiw,  13  App.  Cae.  I;  Hol- 

of  Paria,  14  Blaleh.  531 ;  Ward  o.  The  land  v.  Brown,  35  Fed.  43;  The  Britan- 

Faahion,  Newb.  Adm.  8;  The  Nautilua,  nic,  39  Fed.  395;  The  Eagle  Point,  136 

■  1  Ware,  2d  ed.,  K9.  Fed.  1010. 

•The  Syracuse,  18  Fed.  828;  The  "  The  Atlas,  93  U.  S.  302,  23  L.  ed. 

Reba,  22  Fed.  M6;  The  Staibuck,  29  863.    In  Scotland,  the  loss  is  appor- 

Fed.  797.    But  see  Boston  T.  B.  Co.  v.  tioned  in  such  a  case.    Hay  v.  LeNeve, 

Pettie,  49  Fed.  464,  1  C.  C.  A.  314,  1  2  Shaw  H.  L.  396;  The  Washington,  6 

U.  S.  App.  67,  63.  Jut.  1067. 

'  Mould  f.  The  New  YoA,  40  Fed.  "  93  U.  6.  337,  23  L.  ed.  930. 
900;  The  G«i.  George  O.  Meade,  8 
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Swayne,  J.,  stud:  "We  should  adjudge  that  half  the  -amount 
should  be  pud  by  the  tug,  and  the  other  half  by  the  steamer; 
but  that  the  libel  of  the  United  Stat^  is  against  the  steamer 
alone.  The  tug,  therefore,  cannot  be  reached  in  this  proceed- 
ing. But  the  offence  being  a  marine  tort,  and  both  being  guilty, 
they  are  liable  aevo^y,  as  well  as  jointly,  for  the  entire  amount 
of  the  damages."  In  The  Alabama  and  The  Camecock,'*  on 
the  other  haCid,  it  appeared  that  the  Ubellant's  vessel  had 
been  injured  by  a  collision  between  tiie  tow-boat  of  his  vessel, 
The  Gamecock,  and  the  steamer  Alabama,  both  bdng  in  fault. 
The  Alabama  was  bonded  in  $100,000,  The  Gamecock  in 
S10,000.  Both  offending  vessels  beii^  before  the  court,  it  was 
held  that  judgment  should  be  entered  ^funst  each  for  a 
half;  but  if  the  libellant  could  not  recover  a|;ainst  one  all  the 
damage,  he  could  then  proceed  against  the  other." 

If  one  vessel  is  obhged  to  pay  damages  to  a  third  party 
resulting  from  a  collision  in  which  another  vessel  is  also  at 
fault,  the  Erst  vessel  has  the  right  to  sue  the  other  vessel  sub- 
sequently for  its  portion  of  such  damages."  In  such  cases, 
since  the  wrongdoers  are  sureties  towards  each  other  as  re- 
spects claims  of  third  parties,  if  one  <A  them  pending  suit  pur- 
chases such  claims  below  their  value  the  other  is  responsible 
only  for  his  portion  of  the  amount  actually  padd  out  with 
interest.  One  cannot  speculate  in  the  liability  so  as  to  make  a 
profit  out  of  the  other." 

"  92  U.  S.  605,  23  L.  ed.  763.    The  fuiniflh  no  precedeit  for  the  case  under 

eases  of  The  Milan,  1  Lueh.  3S8,  and  conaderatioii." 

The  AUas,  4  Ben.  27,  10  Blatch.  469,  "  See  to  the  same  effect:  The  George 

which  adopt  the  rule  of  division  of  loss,  Waahington,  G  Wait.  513, 19  L.  ed.  787; 

were  dted.    The  court  said  of  them:  The  Virpnia  Ehnnan,  97  U.  S.  309,  24 

"It  does  not  appear  that  any  difficulty  L.  ed.  890;  The  HartfoTd  e.  Hideout, 

arose  from  the  bability  of  either  of  the  97  U.  S.  323,  24  L.  ed.  930;  The  Civilta 

condemned  parties  to  pay  their  share  ir.  Perry,  103  U.  S.  699,  26  L.  ed.  599; 

of  the  loss.    No  such  inability  seems  to  The  Monitor  &  Hil^  3  Bisa.  24;  The 

have  existed.    And  when  it  does  not  Prieda,  24  Blatch.  40;  The  Queen,  40 

exist,  the  application  of  the  moiety  Fed.  694;  The  Mariska,  107  Fed.  989. 

nile  operates  justly  as  between  the  "  Erie  R.  R.  v.  Erie  &  W.  T.  Co.,  204 

parties  in  fault,  and  works  no  injury  U.  8.  220,  51  L.  ed.  450,  27  Sup.  Ct. 

to  others.    It  ia  only  when  such  inabil-  246;  The  Connem&ugh,  135  Fed.  240. 

ity  exists  that  a  different  result  takes  "  The  Gulf  Stream,  64  Fed.  809,  12 

place.     The  cases  quoted,  therefore,  C.  C.  A.  613,  26  U.  S.  App.  409. 
Du^  have  been  well  decided  and  yet 
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In  a  few  cases  it  has  been  held  (contrary  to  the  usual  rule) 
that  where  one  vessel  is  more  at  fault  than  the  other  they 
should  contribute  unequally  in  proportion  to  their  respective 
faults,  to  pay  damage  suffered  by  a  third  party." 

§  B89.  General  principles  of  recovery— <:oiisequentIal  dam- 
ages. 

In  general  the  same  rules  of  dam^es  apply  in  Admiralty 
as  at  common  law.  As  far  as  practicable  the  party  who  has 
sustained  an  injury  by  colliaon  is  entitled  to  the  amount  as 
damages  which  will  put  him  in  the  same  condition  as  before 
the  injury."  Conjectural  damages  must  be  excluded.''  But 
necessary  incidental  expeoB^  and  losses  are  allowed,  such  as 
loss  of  wages,  and  damage  to  the  vessel  from  efforts  to  save  her 
at  the  time  of  the  collision,*'  salv^e  expenses,"  charges  for 
wharfage  while  repairing,**  and  the  time  of  those  employed  in 
raising  and  clearing  out  the  vessel.'*  The  owner  of  the  vessel 
injiured  by  the  coUimon  can  recover  the  racpenses  incurred  in 
retaining  his  crew,*'  and  in  attempting  to  save  and  in  storing 


"  The  ChattaLooohee,  74  Fed.  800, 
21  C.  C.  A.  162. 

In  The  Tiotory,  68  Fed.  306,  16  C. 
C.  A.  491,  it  w&B  held  that  where  there 
waa  great  damage  to  the  cargo  the  en- 
tire proceeds  of  the  veeeel  moet  in  fault 
would  first  be  ^iplied  to  the  lose,  any 
defident^  to  be  supplied  by  the  other 
veaael.  Id  The  Maling,  110  Fed.  227, 
where  thiee  veeeels  were  concerned, 
but  the  fault  of  one  of  the  three  was 
held  to  be  due-to  the  act  of  one  of  the 
two  others,  it  waa  at  first  held  that  the 
damages  must  be  divided  between  the 
two  last,  in  the  proportion  of  one  and 
two-thirds;  but  on  a  rehearing,  it  was 
decided  that  the  damages  and  costs 
must  be  divided  equally  between  the 
three.  The  S.  A.  McCauley,  116  Fed. 
107.  In  Jaoobson  ir.  Dalles  P.  &  A.  N. 
Co.,  103  Fed.  428,  the  court  said  that 
"the  rule  in  admiralty  does  not  admit 
of  such  an  apportionment"  between 
two  vessels  "as  would  correspond  to  the 


of  the  two  reapeotively." 
See  to  the  same  effect  The  Hanson  H. 
Keyed,  107  Fed.  537. 

"  The  Baltimore  v.  Rowland,  8  Wall. 
377, 10  L.  ed.  463;  The  Minnie,  26  Fed. 
860. 

"The  Blossom,  Oloott,  168;  The 
Narragansett,  Olcott,  246. 

"  The  Nautilus,  1  Ware,  2d  ed.,  620; 
Greenwood  n.  The  Fletcher,  &  Fed. 
504;  The  Switieiiand,  67  Fed.  617. 

»  La  Champagne,  53  Fed.  3B8;  The 
Alaska,  44  Fed.  408;  The  Cepheus,  24 
Fed.  507. 

"  TTie  Dumont,  34  Fed.  428. 

"  Vantine  v.  The  I^ike,  2  Wall.,  Jr., 
52. 

"Hoffman  c  Union  Feny  Co.,  68 
N.  Y.  385;  Leonard  c.  Whitwell,  19 
Fed.  547;  The  Switseriand,  67  Fed.  617; 
New  Haven  Steamboat  Co.  if.  New 
Yoric,  36  Fed.  716.  Detaining  crew 
and  expenses  thereof  must  be  neee»- 
sary.    The  Thorp,  46  Fed.  816. 
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and  caring  for  cai^o,**  the  expenses  of  a  tug  to  tow  the  vessel 
to  a  port  of  safety,'*  expenses  of  the  owner  in  going  to  view  the 
wreck,  if  reasonable,"  and  of  surveys,  if  proper,"  superintend- 
ence of  the  repairs,*^  necessary  readjustii^  of  compass  **  and 
the  expense  of  a  new  rating  if  necessary  to  effect  insurance,*" 
and  the  offending  vessel  is  not  exonerated  from  full  damages, 
because  after  the  wreck  a  part  of  the  cai^o  was  injured  or  lost 
through  the  efforts  of  a  third  party  to  save  it.'*  The  loss  of  the 
charter  may  sometimes  be  recovered,"  and  in  certtun  cases 
conunisaion  paid  to  agents  on  the  outlay  for  repairs  is  allowed.'* 
There  can  be  no  recovery,  however,  for  loss  on  account  of 
disorganization  of  business  resulting  from  the  collision  nor  for 
lawyer's  fees  nor  for  forwarding  the  freight  where  the  vessel 
did  not  ^ve  up  the  voy^e,  but  only  delayed  it.** 

The  ordinary  rules  of  avoidable  consequences  apply  in  admi- 
ralty. The  owner  of  a  vessel  sunk  throi^  the  n^l^ence  of 
another  must  endeavor  to  save  her  and  if  he  does  not  cannot 
profit  by  his  own  remissness.*^ 

Where  the  full  value  of  the  vessel  is  allowed,  as  upon  a  total 
loss,  nothing  fiirther  will  be  awarded  for  demurrage,"  or  other 
expenses."  But  where  the  vessel  was  only  a  partial  loss,  it 
was  held  otherwise  by  a  very  able  judge,  in  a  case  where  the 
repairing  of  the  vessel  had  been  a  prudent  course,  and  the  nec- 
essary repairs  and  demurrage  together  exceeded  the  value  of 
the  vessel  at  the  time  of  the  loss.**    And  even  when  the  loss  is 

•*  The  aty  of  New  Yorit,  23  Fed.  Star  of  India,  3  Aspin.  261;  The  Ar- 
616.  gentine,  13  P.  D.  191. 

»  Hie  Benj&min    F.  Hunt,  Jr.,  34         "  The  Dorchester,  134  Fed.  664. 
Fed.  816;  The  Bulgaria,  83  Fed.  312.  "  The  Glenogle,  122  Fad.  603. 

"  The  Alaska,  44  Fed.  498;  The  CaJ-  "  The  Boston  Towboat  Co.  v.  Pettie, 
ifoniia,  54  Fed.  404.  49  Fed.  464, 1 C.  C.  A.  314, 1  U.  S.  App. 

"The  Alaska,  44  Fed.  408;  The  57; Pennsylvania Raih-oad Co. v. Wa^- 
Golden  Rule,  20  Fed.  108;  The  Venus,  burn,  50  Fed.  335;  In  re  Merritt  and 
17  Fed.  92S.  Chapman  D.  &  W.  Co.,  103  Fed.  988; 

"  New  Haven  Boat  Co.  v.  New  York,  The  Abby  M.  Deering,  106  Fed.  400, 
36  Fed.  716.  and  <f.  The  Havilah,  50  Fed.  331,  1 

"  The  Belgenland,  36  Fed.  504.  C.  C.  A.  519,  1  U.  S.  App.  138.    He 

"  The  Belgenland,  id.;  but  if  repairs     does  enough  if  he  takes  what  seems  the 
moke  a  radically  different  boat,  amtra,      reasonable  eourae.    The  City  of  Macon, 
The   Gilkey   o.   The    Beta,    44   Fed.      121  Fed.  686,  68  C.  C.  A.  434. 
389.  "The  Columbus,  3  W.  Bob.  IBS. 

"  The  Narraganaett,  Olcott,  246.  "  The  Reno,  134  Fed.  555. 

"  The  Belgenland,  36  Fed.  504;  The         *  The  Glaucus,  1  Lowell,  366. 
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total,  expenses  necessarily  incurred  to  ascertain  the  extent  of 
the  injury,  e.  g.,  in  raiang  the  vessel,  may  be  recovered.*' 

§  690.  Limitation  of  liabili^. 

By  American  law  "  the  liability  of  the  owner  in  case  of  colli- 
sion, when  free  from  personal  fault,  only  extends  to  the  value 
of  his  interest  after  coUiMon,  including  the  freight  then  pend- 
ing; *^  so  that  if  the  ship  is  a  total  loss,  further  liability  is  ex- 
tinguished.** 

The  principle  of  liability,  when  both  vessels  are  in  fault,  is  not 
that  the  owners  of  one  are  liable  to  the  owners  of  the  other  for 
one-half  the  loss  sustained  by  the  latter  (and  vice  versa),  but 
that  the  entire  damage  is  added  together  in  one  conmion  mass, 
and  equally  divided  between  them  so  as  to  be  equally  borne.** 
In  the  North  Star  **  both  vessels  were  in  fault,  and  one  was  lost. 
The  owners  of  the  latter  claimed  that  they  were  not  liable  at  all, 
because  of  the  statutory  limitation,  but  since  the  other  vessel 
was  liable  they  were  entitled  to  recover  half  their  damage,  with- 
out any  deduction  for  the  half  of  the  damt^es  incurred  by  the 
other.  But  it  was  held  that  the  usual  rule  applied,  and  that  the 
vessel  which  had  been  lost  was  entitled  to  a  claim  against  the 
other  vessel  (which  suffered  least)  for  half  the  difference  between 
the  amounts  of  their  respective  losses.  The  former ' '  by  her  loss 
discharged  her  portion  of  the  common  burden,  and  so  much 
more  as  the  amount  that  would  thus  be  decreed  in  her  favor. 
Her  dehvery  to  the  waves  was  tantamotmt  to  her  surrender  into 
court  in  case  she  had  survived.  It  extinguished  the  personal 
liability  of  her  owners  by  the  mere  operation  of  the  maritime 
rule  itself.  As  there  was  no  decree  ^^bist  her  owners  for  the 
payment  of  money,  there  was  no  room  for  the  application 
in  their  favor  of  the  statute  of  limited  liability." 

» The   Venus,    17   Fed.    925;   The  loasn  which  happen  bdore  the  voyage 

Ondda,  84  Fed.  718.  be^ns:  RoUi  v.  New  York  &  T.  S.  8. 

•  U.  8.  Rev.  Stot.,  {  4283;  The  North  Co.,  154  Fed.  286,  82  C.  C.  A.  290. 

Star,  106  U.  3.  17,  28,  27  L.  ed.  96,  1  "  U  Bourp^e,  117  Fed.  261;  Van 

Sup.  Ct.  41.    In  England  liability  is  Eyken  v.  Erie  R.  R.,  117  Fed.  712. 

muntained  to  the  extent  of  £8  per  •■  The  North  Star,  106  U.  8.  17,  22, 

ton,  and  in  some  cases  to  £15  per  27  L.  ed.  96,  1  Sup.  Ct.  41. 

ton.  "  106  U.  8.  17,  28,  27  L.  ed.  961, 

*■  The  Httrter  Act  does  not  cover  Sup.  Ct.  41, 
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By  the  Revised  Statutes  and  the  Rules  in  Admiralty  *^  all 
competing  claims  in  coUision  cases  are  to  be  raised  and  adjusted 
in  one  suit."  In  the  Job  T.  Wilson  "  both  vessels  were  in  fault, 
one  was  a  total  toss,  and  an  innocent  sufferer  from  the  collision 
was  entitled  to  recover  his  whole  claim  from  the  survivor;  it 
was  held  that  the  latter  should  be  allowed  to  recoup  himself, 
out  of  the  money  payable  to  the  other  vessel  in  fault.  It  was 
urged  that  this  would  permit  a  claim  for  contribution  by  one 
wrongdoer  against  another.  But  the  coiut  said  that  in  colli- 
sion cases  in  Admiralty,  the  object  of  the  proceedii^  was  a 
contribution  between  wrongdoers.**  If  the  other  vessel  can- 
not be  brought  in  because  not  within  the  jurisdiction  this  can- 
not defeat  the  right  to  contribution  and  an  independent  suit 
may  be  brought.**  When  innocent  cargo  owners  are  entitled 
to  full  recovery,  and  one  vessel  is  entitled  to  recoup  against 
the  other  one-half  the  cai^o  loss,  and  all  parties  are  before  the 
court,  recoupment  may  be  had  even  though  no  cross  libel  has 
been  filed  under  such.  So,  in  all  such  cases  the  subrogated 
insurer  stands  in  the  place  of  the  party  to  whose  rights  he  is 
subrogated  and  when  the  latter  is  entitled  to  recover  only  half 
the  loss,  the  insurer  is  likewise  restricted  to  one-half.  On  the 
other  hand,  tiie  insurer  subrogated  to  the  rights  of  the  inno- 
cent cargo-owner,  recovers  in  full." 

§  S91.  Reduction  of  damages. 

It  is  no  defense  to  a  suit  for  collision  that  the  loss  has  been 
■paid  by  the  underwriters.  The  trespasser  has  no  concern  with 
the  contract  with  the  insurer."  Where,  in  a  case  of  collision,  a 
decree  has  been  obtained  abroad  against  the  offending  vessel,  but 
for  an  amount  less  than  the  actual  loss,  in  an  action  here  for  the 
rest  of  the  loss,  against  the  insurance  company  in  which  the  in- 

"  U.  S.  Rev.  SUt.,  i  04! ;  Admiislty  U.  S.  647,  27  L.  ed.  98,  1  Sup.  Ct. 
Rule  59,  112  U.  8.  App.  743.  89. 

•For  on  acoount  of  the  difficulties  «The  Msriska,  107  Fed.  689,  47 
ariaing  out  of  a  contrary  practice  in  C.  C.  A.  115;  t^.  The  New  Yoik,  108 
EnglandgfleeTheNorthStar,  106U.  8.  Fed.  102,  47  C.  C.  A.  232;  The  Maine, 
17,  25,  27  L.  ed.  96,  1  Sup.  a.  41.  161  Fed.  401. 

"  84  Fed.  209.    See  ace.,  The  Her-         "  The  Livingatone,  104  Fed.  919. 
cules,     20    Fed.    205;    J^obaon    s.         •■  Yatee  v.  Whyte,  4  Bing.  N.  C.  272; 
Springer,  87  Fed.  948.  The  Monticello  tr.  Mollison,  17  How. 

"  Cf.  Tiut  ViiKinia  Shoman,  97  D.  8.  162,  15  L.  ed.  98;  The  Atlas,  93  U.  S. 
309,  2i  L.  ed.  800;  The  Sterling,  106     302, 310, 23  L.  «d.  863.  See  ante,  {  S88. 
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jured  vessel  was  insured,  the  amount  recovered  abroad  is  to  be 
deducted  from  the  gross  damage  only,  and  not  from  the  loss 
adjusted  as  a  partial  toss  by  deducting  one-third  new  for  old.'* 

§  692.  Partial  loss. 

The  general  principle  followed  by  the  admiralty  courts  in 
cases  of  collidon  is,  that  the  damages  to  be  assessed  against  the 
offending  vessel  must  be  sufficient  to  restore  the  other  to  the 
condition  she  waa  in  at  the  time  of  collision,  if  restoration  is 
practicable.  The  reasonable  expense  of  repairing  the  vessel 
is  therefore  recoverable  in  case  of  partial  loss,  even  if  the  vessel 
is  in  some  respects  stroller  and  more  valuable  after  the  repairs 
than  die  was  before  the  collision.*'  The  rule  of  one-third  new 
for  old  does  not  apply  in  case  of  collision.'*  The  owner  cannot 
sell  the  vessel  as  she  lies,  deduct  the  price  from  her  value  before 
the  collision,  and  recover  the  difference.'*  But  the  permanent 
depreciation  in  value  is  an  item  of  compensation,  in  addition  to 
the  cost  of  repairs."  If  the  cost  of  raising  and  repairii^  the 
vessel  exceeds  the  value,  only  the  value  can  be  recovered." 

Adm.  568;  The  GaieUe,  2  W.  Rob.  27fl; 
The  Clyde,  Swabey,  23;  The  Infle:^ 
ible,  Swabey,  200. 

An  exceesive  amount  paid  for  re- 
pain  Ib  not  recoverable,  The  Claric,  22 
Fed.  752;  The  Newman,  68  Fed.  1017; 


"Dunham  t>.  New  En^and  M.  I. 
Co.,  1  Lowen,  263. 

•>  Unittd  Staiet:  The  Catharine  v. 
Dickinson,  17  How.  170,  15  L.  ed.  233; 
The  GraniU  State,  3  Wall.  310,  18  L. 
ed.  179;  The  Baltimore,  8  Wall.  377,  IB 
L.  ed.  463;  The  Atlas,  G3  U.  S.  302,  307, 
23  L.  ed.  863  (nembU);  The  Blossom, 
Oloott,  188;  The  Lotty,  Oleott,  320; 
The  Narrogansett,  Oleott,  388;  The 
New  Jersey,  Oloott,  444;  The  Rhode 
Island,  Oleott,  505;  The  Qty  of  Ches- 
ter, 34  Fed.  429;  Seabrook  v.  Raft  of 
R.  R.  Cnoes-ties,  40  Fed.  596;  Comei^ 
ford  u.  The  Melvin^,  43  Fed.  77;  The 
Alaska,  44  Fed.  501;  The  Starin,  116 
Fed.  443;  The  Biailsbery,  127Fed.  1005; 
and  see  The  ProTidence,  98  Fed.  133. 

Lotasiana:  Minor  n.  The  I^cayune, 
13  La.  Ann.  564. 

MiMouri:  Atohiaon  ir.  The  Doctor 
FrankUn,  14  Mo.  63. 

New  York:  Mailler  t>.  "Expnea  Pro- 
peUer  line,  61  N.  Y.  312. 

Enffiand:  Heard  t.  Holman,  10  C.  B. 
(N.S.)    1;  The  Black  Prince,  Lush. 


and  the  contract  price  is  not  ooncluuve 
as  to  the  reasoDoblenees  of  the  amount. 
The  Venue,  17  Fed.  87. 

•*  VnOed  StaUt:  The  Catharine  o. 
IKckinson,  17  How.  170, 16  L.  ed.  233; 
The  Baltimore,  8  WalL  377,  19  L.  ed. 
463  (senMe). 

Ejtoland:  The  Pactolus,  Swabey,  173. 

'*  The  Catharine  v.  Dickinson,  17 
How.  170,  15  L.  ed.  233;  The  Way,  28 
Fed.  626;  The  Havilah,  60  Fed.  331,  1 
C.  G.  A.  619;  Soott  r.  Cornell  S.  B.  Co., 
59  Fed.  63S. 

"The  Favorita,  4  Ben.  132;  The 
Transit,  4  Ben.  138;  The  McUvane, 
126  Fad.  434.  Cf.  The  Loch  Trool,  150 
Fed.  429. 

"  The  Venua,  17  Fed.  925;  The  Havi- 
lah,  50  Fed.  331,  1  C.  a  A.  619;  The 
Hamill,  100  Fed.  609. 
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§  Sd3.  Earnings  of  the  vessel. 

No  compensation  can  be  recovered  for  the  loss  of  uncertain 
and  contingent  profits; "  but  the  net  earnings  of  which  the 
vessel  is  certainly  deprived  durii^  the  repairs,  may  be  con- 
sidered," for  the  value  of  the  use  of  the  vessel  during  her  de- 
tention is  the  measure  of  damages  on  account  of  the  detention.*" 
This  may  be  measured  by  the  cost  of  substitutii^  a  similar 
vessel; "  and  though  this  may  be  a  spare  vessel  owned  by  the 


•*  United  SUOu:  Smith  v.  Condry,  I 
How.  28,  11  L.  ed.  3fi;  The  Vau^un 
and  Tdegraph,  2  Ben.  47;  The  Ocean 
Queen,  6  Blatch.  493;  The  Saginaw,  95 
Fed.  403  {no  lo«) ;  Flak  v.  City  of  New 
Yorlc,  117  Fed.  885;  The  Loch  Trool, 
160  Fed.  429. 

DOmoare:  Steamboat  Co.  c.  WhiU- 
din,  4  Harr.  228;  Cummins  i>.  Presley, 
4  Han.  315. 

Louuiana:  Minor  e.  Tbe  Picayune, 
13  La.  Ann.  504. 

Biigland:  The  Clarence,  3  W.  Rob. 
283. 

••  Umied  State*:  Vraiiamson  v.  Bar- 
rett, 13  How.  101,  14  L.  ed.  68;  The 
Conqueror,  166  U.  S.  110,  41  L.  ed. 
937,  17  Sup.  Ct.  510;  The  Rhode  Is- 
land, 1  Abb.  Adm.  100,  2  Blatch.  113; 
The  M.  M.  Caleb,  10  Blatch.  467;  The 
MarragauMtt,  Oloott,  388;  Vantine  ti. 
The  Lake,  2  Wall.,  Jr.,  62;  The  Venus, 
17  Fed.  925;  The  Jamee  A.  Dumont,  34 
Fed.  428;  Coffin  v.  Oaceola,  34  Fed.  921; 
New  Haven  8.  B.  Co.  r.  Mayor  of  New 
Yoric,  36  Fed.  716;  The  Cayuga,  69 
Fed.  483;  The  Annonia,  81  Fed.  227; 
The,  Providence,  98  Fed.  133,  38  C.  C. 
A.  670;  The  Cumberland,  135  Fed.  234. 
See,  however,  Orhanovich  v.  The  Amei^ 
ica,  4  Fed.  337;  The  Silica  v.  The  Lord 
Warden,  30  Fed.  846;  The  Columbia, 
log  Fed.  660,  48  C.  C.  A.  S96. 

frvlomf:  Heard  r.  Holman,  19  C.  B. 
(N.  8.)  1;  The  Aisentino,  14  App.  Caa. 
519;  The  Black  Prince,  Luah.  Adm. 
568;  The  GaMlIe,  2  W.  Rob.  279;  The 
Inflexible,  Swabey,  200. 

A  Bimilar  rule  prevails  in  tbe  com- 


mon law  oourts,  Shdbyville  L.  B.  R. 
R.  V.  Lcwaric,  4  Ind.  471;  aa  also  in  the 
anali^oufl  case  of  the  detention  of  a 
vessel  by  an  unlawful  obstruction  to 
the  navigation.  Jolly  o.  Teire  Haute 
D.  B.  Co.,  6  McLean,  237. 

In  The  Cayuga,  69  Fed.  483,  8  C.  C. 
A.  188,  16  U.  S.  App.  577,  686,  the 
case  of  a  barge  towed  by  a  tug  owned 
by  the  same  owners,  it  was  aUc^sed 
that  there  was  a  custom  to  deduct  as 
towage  expenses  one-third  the  gross 
wtminpi  in  order  to  find  the  net  earn- 
ings; but  the  court  held  that  only  the 
actual  expense  should  be  deducted, 
since  such  a  custom  would  apply  only 
to  towage  by  a  stranger. 

«  Uniied  Stale*:  WiUiamsoD  v.  Bar- 
rett, 13  How.  101,  14  L.  ed.  69;  The 
Goi^as,  10  Ben.  666;  The  Mayflower, 
I  Bro.  Adm.  376;  The  Colorado,  1  Bro. 
Adm.  411;  The  Stromless,  1  Low.  163; 
The  Belgenland,  36  Fed.  604;  The  San- 
ford,  37  Fed.  148;  American-Hawuian 
S.  S.  Co.  0.  Morse  D.  D.  ft  R.  Co.,  169 
Fed.  678. 

New  York:  Mailler  c  Express  Pro- 
peller Lme,  61  N.  Y.  312. 

England:  The  Star  of  India,  1  P.  D. 
466. 

•>  VnUed  SlaU*:  The  Cayuga,  14 
Wall.  270,  20  L.  ed.  828;  The  Favorita, 
18  WaU.  598,  21  L.  ed.  856;  Hie  Em- 
ma Kate  Roes,  60  Fed.  845;  The  North 
Star,  140  Fed.  263. 

England:  The  Mai7>easa,  [1907]  A.  C. 
241,  76  L.  J.  P.  128,  97  L,  T.  1, 10  Aap. 
M.  C.  464  (Mmile). 
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libellant,  the  fact  is  no  reason  for  withholding  the  value  <rf  its 
use.*'  The  aven^  net  earnings  of  the  injured  vessel  may  be 
shown,  as  evidence  of  the  value  of  her  use,*'  and  so  may  the 
amount  p^d  for  her  use  in  an  existing  charter-party;  "  but  the 
rate  of  demurrage  named  in  the  charter-party  being  res  inter 
alios  is  not  evidence  of  the  value  of  her  use.*'  In  the  absence 
of  direct  evidence  of  earnings,  it  has  been  said  that  interest  on 
value  of  the  vessel  may  be  allowed  for  the  time  occupied  in 
repairii^." 

The  allowance  must  not  extend  beyond  the  time  necessarily 
lost;  "  but  if  the  damage  was  such  as  to  make  it  reasonable  to 
go  into  port  for  repairs  before  proceeding  with  the  voyage,  the 
loss  of  time  th^^by  caused  may  be  compensated." 

§  B9i.  Total  loss. 

If  the  injured  vessel  is  a  total  loss,  her  market  value  at  the 
time  will  be  the  criterion  of  damages.**  Where  the  vessel  was 
a  total  loss,  and  was  raised  at  an  expense  of  $1,000,  it  was  held 
that  this  sum,  less  the  amount  for  which  the  wreck  was  sold, 
could  be  recovered,  as  it  could  only  be  ascertained  by  raj^i^ 
the  vessel  that  she  was  a  tot^  loss.^  But  if  it  would  cost 
more  to  raise  a  sunken  vessel  than  the  wreck  would  be  worth, 
the  plaintifiF  can  recover  as  for  a  total  loss  without  rusing 
her.''    Fre^t  which  the  injured  ship  is  deprived  of  earning 

"  See  ante,  S243o.    But  see  The  WU-  ••  The  Rhode  Island,  2  Bktch.  113; 

liam  M.  Hoag,  101  Fed.  846.  Great  Lakee  Towing  Co.  v.  Kelley  I. 

MWilliamaoncBairett,  13How.  101,  L.  A  T.  Co.,  176  Fed.  492,  lOOC.  C.  A. 

14  L.  ed.  69;  The  Potomac  v.  Cannon,  108. 

106  U.  S.  630,  26  L-ed.  1194;  The  State  "The  Thomas  Kiley,  3  Ben.  228; 

of  California,  54  Fed.  404;  The  Bui-  Seabrook  ■>.  Raft    of  R.  R.  Cross-ties, 

garian,  S3  Fed.  312;  The  North  Star,  40  Fed.  696. 

140  Fed.  263;  The  l^emont,  161  Fed.  ••  Comerford  v.  The  Melvina,  43  Fed. 

1.  77. 

" The  Providence,  98  Fed.  133,  38  "The  Ann  Caroline,  2  Wall.  638,  17 

C.  C.  A.  670;  Chriatie  t..  Fane  S.  S.  Co.,  h.  ed.  833;  The  Umbria,  186  U.  8.  404, 

169  Fed.  648.  41  L.  ed.  1053,  17  Sup.  Ct.  610;  The 

w  The  Jomu  A.  Dumont,  34  Fed.  Rebecca,  Blatch.  &  H.  347;  The  New 

428;  The  Hermann,  4  Blatch.  441;  The  Jersey,  Olcott,  444. 

Silioa  0.  The  Warden,  30  Fed.  846.  "  The  Mary  Eveline,  14  Blatch.  497; 

But  see  The  America,  4  Fed.  337;  The  aee.,  The  Empreaa  Eugenie,  Lush.  Adm. 

Columbia,  109  Fed.  660;  SwMU  dea  138;  The  Oneida,  84  Fed.  716. 

VtHliera  s.  Oregon  R.  &  N.  Co.,  178  Fed.  "  Blanchard  v.  New  Jersey  S.  B.  Co. 

324.  69  N.  Y.  292. 
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on  account  of  the  collision,  less  the  charges  and  expenses  which 
would  have  been  incurred  in  order  to  earn  it,  may  always  be 
recovered  i^'  but  nothing  is  allowed  in  case  of  total  loss  for 
loss  of  use  or  of  profits,  interest  on  the  value  of  the  vessel 
alone  bdi^  recoverable.'* 

{  69S.  Value  of  Uie  vessel. 

In  The  Granite  State  "  it  was  said  that  there  is  no  established 
market  value  for  boats,  barges,  and  other  articles  of  that  de- 
scription, as  in  the  case  of  grain,  cotton,  or  stock,  and  their  loss 
cannot  be  measured  by  the  ratio  of  their  profits,  since  the  loss 
of  an  old  hulk  of  little  value,  which  was  m^ii^  or  might  make 
conmd^able  profits,  might  be  suppUed  at  a  price  much  less  than 
one  proportioned  to  such  profits.  In  the  absence  of  a  market, 
resort  may  be  had  to  the  judgment  of  persons  acquainted  with 
the  business  and  values  involved;  '*  if  there  is  a  market  value 
that  governs."  In  Blanchard  v.  New  Jersey  Steamboat  Co."  it 
was  hold,  that  evidence  of  the  value  of  other  vessels,  with 
which  the  plaintiff's  vessel  could  be  compared,  was  not  admis- 
sible to  prove  the  value  of  the  plaintiff's  vessel.  In  The  City 
of  Alexandria  ''*  it  was  held  that,  there  being  no  market  value, 
the  cost  of  the  vessel  might  be  shown  as  some  evidence  of 
value."  Abihty  to  earn  a  statutory  bounty  is  an  element  of 
value  to  be  considered.*" 

§  696.  Damage  to  ca^o. 
The  damages  to  the  cargo  are  to  be  made  good."    Where  it 

'*'nw  Golden  Grove,  13  Fed.  674;  ••  40  Fed.  097. 

The  UtopU,  16  Fed.  507;  La  Cham-  "  The  Lee,  24  Fed.  483;  The  Ant,  13 

pagne,  S3  Fed.  398.    C/.  The  Havener,  Fed.  91;  Tlie  Bell,  5  Hughes,  172,  3 

60  Fed.  232;  The  Belgenknd,  36  Fed.  Fed.  S81;  TheOaielle,  33  Fed.  301;  The 

S04.  Dimmock,  77  Fed.  226;  The  Tradeau, 

"  The  Umbria,  166  U.  8.  404,  41  L.  54  Fed.  907,  4  C.  C.  A.  654,  2  U.  S. 

ed.  1053,  17  Sup.  Ct.  610;  The  Roby,  App.  596;  The  LuciUe,  169  Fed.  719;  U 

103  Fed.  328;  Smith  ».  Booth,  112  Fed.  Nonnandie,  58  Fed.  427,  7  C.  C  A. 

663.    C/.PenneUtr.  The  United  StatM,  285. 

162  Fed.  64.  ■>  The  Bell,  5  HughM,  172,  3  Fed. 

"3  Wall.  310,  IS  L.  ed.  179.  681;  The  GaseUe,  33  Fed.  301;  Cunard 

"  The   Transit,   4    Ben.    138;   The  8.  S.  Co.  ■>.  Fabie,  53  Fed.  288,  3  C.  C. 

EmiUe,  4  Ben.  235.  A.  634,  1 U.  8.  App.  614;  The  Mm- 

'*The  Colonulo,  1  Bro.  Adm.  411;  mook,  77  Fed.  226. 

The  Hall,  128  Fed.  815;  The  Mobila,  "  The  NuragaDsett,  Olcott,  388;  La 

147  Fed.  882.  Normandie,  58  Fed.  ^7,  7  C.  C  A. 

"  59  N.  Y.  292.  285  (peraonal  baggage  of  a  paaaenger). 
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is  a  total  I088,  its  value  is  tbe  measure."  Hits  value,  it  has 
been  held  in  a  comparatively  eariy  case,  in  analogy  to  the  rule 
in  the  case  of  carriers,  was  to  be  estimated  at  the  port  of  destina- 
tion, at  the  time  when,  in  the  ordinary  course  of  things,  it  would 
have  been  ddivered.**  But  by  the  rule  now  prevailing,  it 
seems  settled  that  the  value  must  be  taken  at  the  port  of  ^p- 
ment,  and  on  this  sum  inta«st  may  be  allowed;  **  also  the 
expense  of  lading  the  cargo  and  transporting  it  to  the  place  <rf 
collision.''  This  corresponds  to  the  rule  in  prize  cases.**  So 
in  Dyer  v.  The  National  Steamdiip  Co.,"  the  Republic  of  Pern, 
as  co-libellant,  claimed  damages  for  the  loss  of  a  cargo  of  guano 
through  the  collision  of  the  libellant's  vessel  with  a  vessel  b&- 
lon^ng  to  the  respondent.  The  sale  of  guano  was  a  monopoly 
belonging  to  tiie  government  of  Peru.  The  guano  was  exported 
by  the  government,  and  its  exportation  by  other  parties  was 
prohibited.  Peruvian  subjects  were  allowed  to  d^  the  guano 
for  use  in  Peru  alone.  A  little  of  it  so  di^  was  sold  in  Peru  for 
$12  a  ton,  gold,  but  subject  to  the  limitation  that  it  should  not 
be  exported.  Beyond  tlus,  there  was  no  market  for  it  in  Peru. 
The  cargo  was  lost  just  outside  the  harbor  of  New  York.  If  it 
had  arrived  in  New  York,  it  would  have  sold  for  $60  a  ton,  in 
gold.  Benedict,  J.,  admitting  the  general  rule  above  stated, 
held  the  principle  of  indenmity  was  a  higher  law  to  which  the 
general  rule  must  yield;  that  resort  to  the  latter  in  this  case 
would  violate  the  former,  and  that,  therefore,  the  value  at 
New  York,  less  the  costs  and  charges  which  would  have  been 
incurred  from  tiie  time  and  place  of  the  loss  to  its  arrival  in 
New  York,  must  be  taken  in  determining  the  loss  to  the  Re- 
public of  Peru.    But  on  appeal  to  the  Circuit  Court,  this  de- 

■*  Porter  «.  Allen,  8  Ind.  1.  Roods  is  lost,  he  cannot  iccover,  m  for 

"  like  Joshiu  Barker,  Abb.  Adm.  frai^t;  because  if  expectation  of  en- 

31S.  hanced  value  cannot  be  oontidered  m 

u  Smith  If.  Condi7,  1  How.  28,  II  to  good^  tiie  same  is  tnie  as  legarda 

L.  ed.  35;  "fhe  Boottand,  105  U.  S.  24,  the  kwe  of  the  ship.    CnweU  t.  Tlie 

26  L.  ed.  1001;  The  Bell,  3  Fed.  581;  Beatrice  Havener,  50  Fed.  232. 

The  Gtj  of  New  York,  23  Fed.  616;  "  The  Amiable  Nancy,  3  Wheat.  S46, 

lie  Umbria,  S»  Fed.  489,  11  U.  S.  560,  4  L.  ed.  456;  The  lively,  1  Gall. 

App.  612,  8  C.  C.  A.  IH.  315;  Atlas  8.  S.  Co.  ».  The  Colon,  4 

u  The  Vaughan  A  Telegraph,  2  Ben.  Fed.  469,  18  Blatch.  277. 

47;  Hie  Ocean  Queen,  5  Blatch.  493.  ■>  7  Ben.  395.   See  abo  The  Aleppo,  7 

If  a  vessel    carrying    her  owner's  Ben.  120;  The  Hugo,  61  Fed.  860. 
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dsion  was  reversed,  on  the  ground,  as  stated  by  BlatcMord,  J., 
that  the  value  at  the  place  of  loss  should  not  include  the  profits 
to  be  realized  by  transmitting  the  cargo  to  the  point  of  destinap 
tion." 

Expanses  incurred  by  the  master  in  Tninimizjng  the  damage 
cannot  be  recovered,  since  they  •enure  to  his  o\ra  advantage." 

§  596«.  Negligent  injury  to  cargo— The  Harter  Act 

Fhor  to  the  passage  of  the  Harter  Act ""  the  responsibility 
of  the  «hip  for  due  care  in  relation  to  the  cargo  was  govern^ 
by  principles  eubstaiitially  the  same  as  in  the  case  of  any  other 
carrier.  In  recent  times,  however,  it  had  become  usual  to  in- 
sert in  bills  of  lading  stipulations  limiting  the  liability  of  the 
vessel  for  negligence,  in  the  case  of  losses  caused  by  unsea- 
wortbinesB,  bad  stowage,  negligence  in  navigation,  etc.;  and 
these  stipulations  had  been  b^d  in  England,  if  not  in  this 
country,  to  be  valid  contracts,  in  some  cases  even  when  they 
exempted  the  ship  from  the  consequences  of  her  own  negli- 
geooe."  Under  these  circumstances  Congress  passed  the  act 
of  Feb.  13,  1893,  entitled  "an  act  relating  to  navigation  of 
vessels,  bUls  of  lading,  and  to  certain  obligations,  duties  and 
rights  in  connection  with  the  carriage  of  property."  It  may 
be  r^iarded  as  a  compromise  between  the  attempt  on  the  one 

■■  14  Blatch.  483,  490.    Two  cases  in         Id  The  Delaware,  aupnx,  at  p.  47% 

vdiidi  the  value  at  the  port  of  destina-  the  court  aaid: 

tion  waa  allowed  were  difltiBguiahed,  pn         "Ae  dedaioiu   were  made  by  tbe 

Uje  ground  that  there  was  no  value  at  coiirta  from  time  to  time,  holding  the 

the  place  where  the  cargo  had  been  vessel  for  non-excepted  liabilitiea,  new 

taken  on  board.    Bourne  v.  Ashley,  1  dausee  were  inserted  in  the  billa  tit 

Low.  37  (whale  oonverted  in  OkhoUk  lading  to  meet  these  deoiaioiu  until 

Sea);  Swift  v.  Bnwnell,  1  Holmes,  4fi7  the  eomnioiflaw  reeponsibih^  of  oar- 

(oil  and  bone  k»t  by  collMon  in  Arctic  riers  by  sea  had  been  frittered  aw^ 

Ocean}.  to  such  an  extent  that  several  of  Ute 

"  Ralli  P.  New  York  &  T.  8.  8.  Co.,  leading  commercial  aawoiationa,  both 

164  Fed.  286,  82  C.  C.  A.  290.  in  this  country  and  in  Eni^and,  had 

"■  27  U.  S.  Stat.  445,  o.  105.  taken  the  subject  in  band  and  sug- 

"  The  Delaware,  161  U.  S.  450,  471,  gested  amendments  to  the  maritime 

40  X..  ed.  771,  16  Sup.  Ct.  S16.    Cf.  k>w  in  line  with  tliose  embodied  in  the 

Compania  de  Nav.  La  Fleeha  p.  BraiMT,  Hutcr  Aot."     The  opinion  contains 

168  U.  S.  104,  117,  42  L.  ed.  3fi9,  18  extracts    ^ving    illustrations    of    the 

Sup.  Ct.  12;  Knott  v.  Botany  Mills,  burdetuome  character  of  these  stipulv 

17ft  U.  S.  68,  71,  4B  L.  ed.  00,  21  Sup.  tions. 
a.  30. 
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hand  to  exempt  the  vessel  from  all  liability,  and  the  strict 
rule  of  liability  on  the  other. 

The  first  section  makes  null  and  void  stipulations  relieving 
the  vessels  engaged  in  fordgn  trade  or  their  owners  from  li- 
ability in  case  of  n^igence,  fault  or  fwlure  in  proper  loadii^, 
stowage,  custody,  care  or  proper  delivery  of  goods.  The  second 
section  declares  it  to  be  unlawful  to  avoid,  or  limit  the  obliga- 
tion of  the  owner  to  exercise  due  dihgence  to  properly  equip, 
man,  provision  and  outfit  the  vessel,  to  make  her  seaworthy, 
to  carefully  handle  and  stow  her  cargo,  ^nd  to  care  for  and 
properly  deliver  the  same.  The  third  section,  introducing 
a  wholly  new  principle,  provides  that,  if  the  owner  shall  exercise 
due  diligence  to  make  her  seaworthy,  "neither  the  vessel,  her 
owner  or  owners,  agent  or  charterers  shall  become  or  be  held 
responsible  for  damage  or  loss  resulting  Jrom  faults  or  errors 
in  navigation  or  in  the  management  of  said  vessel,  nor  shall  they 
be  liable  for  losses  arisii^  from  damages  of  the  sea  or  other  nav- 
igable waters,  acts  of  God  or  public  enemies,  or  the  inherent 
defect,  quality  or  vice  of  the  thii^  carried,  or  from  insufficiency 
of  packages,  or  service  under  legal  process,  or  for  loss  result- 
ing from  any  act  or  omission  of  the  shipper  or  owner  of  the 
goods,  his  agent  or  representative,  or  from  saving  or  attempt- 
ing to  save  life  or  property  at  sea,  or  from  any  deviation  in 
rendering  such  service.**  In  The  Viola  "  this  statute  came  be- 
fore the  District  Court  for  the  Southern  District  of  New  York. 
Brown,  J.,  held  that  there  was  no  intention  on  the  part  of  Con- 
gress to  legislate  generally  with  reference  to  i^ts  and  liabil- 
ities growing  out  of  collisions,  and  that  the  act  was  designed 
to  deal  solely  with  the  carrying  vessel  and  her  own  cargo. 
The  two  fundamental  principles  already  established,  that  the 
innocent  cargo  owner  may  recov^  in  full  from  either  vessel, 
and  that  each  vessel  in  fault  shall  bear  an  equal  portion  of  the 
whole  loss,  must  still  be  applied,  so  far  as  compatible  with  the 
new  act.  The  statute  imposes  modifications  upon  both  sides 
as  applied  in  particular  instances.  "The  owner  of  the  carrier 
vessel  being  no  longer  liable  for  the  losses  sustained  by  her  own 

"  For  the  proper  conatruction  of  the  Nav.  Co.  u,  Farrft  Barley  Mfg.  Co.,  181 
act,  see  Knott  p.  Botany  Mills,  179  U.  S.  U.  S.  218, 45  L.  ed.  830, 21  Sup.  Ct.  591. 
68,  45  L.  ed.  90,  21  Sup.  Ct.  30;  Int.         "  59  Fed.  632,  634,  60  Fed.  296. 
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cai^o  through  faults  in  her  navigation,  is  not  bound  to  admit, 
in  case  of  her  total  loss,  of  any  offset  in  favor  of  the  other  vessel 
for  the  half  of  what  the  latter  may  be  bound  to  pay  on  account 
of  the  cargo  of  the  former,  and  this  introduces  an  important 
modification  of  the  moiety  rule  as  heretofore  administered." 

On  the  other  hand,  there  is  no  reason  to  suppose  that  it  was 
the  intention  of  Congress  to  relieve  the  carrier  vessel  of  the 
expense  of  the  other  vessel  in  collision  cases,  that  is,  to  add 
to  the  liabihty  of  the  latter.  To  avoid  this,  the  act  must  be 
held  to  mean  that  so  much  of  the  cargo  loss  as  would  previ- 
ously have  been  chatted  against  the  carrier  vessel,  shall  now 
be  borne  by  the  cai^o  owner. 

According  to  this  decision  the  adjustment  of  loss  in  cases 
of  collision  by  mutual  fault  is  to  be  made  upon  the  principle 
that  neither  vessel  is  to  be  charged  with  any  greater  aggregate 
since  this  Act  than  she  would  have  been  charged  before,  under 
like  circumstances;  that  the  losses  of  the  two  vessels  themselves 
are  first  to  be  made  even,**  (including  personal  effects,  which 
are  treated  as  part  of  the  vessel) ;  that  the  carrying  vessel  can- 
not be  charged  with  any  part  of  the  loss  suffered  by  her  own 
cargo  directly,  or  indirectly,  nor  can  any  offset  against  her 
chum  to  damages  be  made  by  the  other  vessel  on  account  of 
what  the  latter  vessel  must  pay  for  that  cai^o  damage;  but 
that  the  same  offset  which  would  have  been  formerly  allowed 
against  the  carryii^  vessel,  or  the  moneys  payable  to  her,  must 
now  be  deducted  from  the  claim  of  her  cargo.  "Under  this 
construction  the  cargo  owner,  whenever  the  surviving  vessel 
is  of  sufficient  value,  will  always  be  paid  at  least  one-half  his 
loss,  and  sometimes  in  full ;  as  when  the  damages  to  the  cargoes 
of  both  vessels  are  equal." 

Illustrations  are  given  by  the  court.  Vessels  A  and  B  are 
each  damped  S10,000,  and  only  A's  cargo  damaged — say 
$5,000.  B  pays  $2,500.  If  A's  loss  were  $2,000,  and  her  cai^o's 
$4,000;  B's  $8,000,  and  her  cargo's  $6,000,  then  B,  after  receiv- 
ing $3,000  from  A,  should  pay  A's  cargo  in  full,  since  that  would 
not  exceed  half  the  aggregate  loss;  while  A  should  pay  B's  cargo 
but  $5,000,  as  this  would  reach  A's  limit  of  half  the  entire  loss, 
and  A  could  not  offset  against  B's  claim  any  further  payment 

**T1m  North  Star,  106  U.  S.  17,  27  L.  ed.  96,  1  Sup.  Ct.  41. 
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to  B's  cargo.    If  the  cargo  losses  had  been  $5,000  each,  each 
would  be  paid  in  full. 

If  A  md  her  cai^  were  each  damaged  $10,000,  while  B 
and  her  cargo  sustained  no  damages,  A'a  cai^o  loss  might  be 
required  to  be  paid  m  full  by  B  before  equalizing  the  losses 
between  the  two  vessels  alone,  if  such  payment  could  be  law- 
fully offset  by  B  against  A's  loss  of  $10,000.  But  as  A  is  in 
no  way  responsible  for  any  part  of  her  own  cargo  loss,  such 
payment  by  B  cannot  be  availed  of  as  an  offset  against  A's 
claim  for  half  her  damage,  and  since  B's  aggregate  liability 
should  not  be  increased  under  the  Act  of  1893,  the  mode  indi- 
cated in  the  case  of  The  North  Star  *'  should  be  followed  in 
such  cases.  These  principles  were  applied  in  the  case  of  The 
Viola.  The  loss  of  the  libellants'  vessel  including  freight  and 
personal  effects  was  about  $5,930,  of  her  cargo  about  $1,300 
and  these  were  total  losses;  the  damage  to  The  Viola  was  about 
$260,  to  her  cargo  nothing.  The  Viola  had  been  sold,  and  her 
net  proceeds  amounted  to  about  $3,440.  On  an  adjustment 
of  costs  and  fees,  the  claim  of  the  Ubellant  on  his  vessel's  ac- 
count c^ainst  The  Viola  amounted  to  about  $2,723,  to  equal- 
ize the  loss  between  the  two  vessels.  As  no  part  of  the  cargo 
loss  could  be  offset  against  the  Ubellant,  the  cargo  must  bear 
one-half  that  loss  itself;  and  the  defendants  the  other  half,  this 
making  up  the  amount  the  defendants  would  previously  have 
been  called  upon  to  pay.  The  surplus,  about  $70,  was  deseed  to 
belong  to  the  defendant.  In  The  Niagara  **  the  principles  laid 
down  were  still  further  explained  by  Brown,  J.,  who  said, 
"Upon  any  compUcation,  the  first  inquiry  is,  to  what  amount 
was  each  vessel,  or  her  owner,  liable  under  the  previous  law, 
upon  the  particular  facts  of  the  case?  Under  the  Harter  Act, 
if  it  is  apphcable,  that  liability  cannot  be  exceeded,  and  it  will 
remain  the  same,  if  necessary  to  make  good  the  damage  to  the 
caigo  of  the  other  ship.  In  getting  at  the  amount  which  either 
vessel  is  to  pay  under  the  Harter  Act,  her  own  cargo  is  to  be 
treated  as  non-existent,  because  when  the  Harter  Act  is  oper- 

«  106  U.  B.  17,  27  L.  ed.  96,  1  Sup.  L.  ed.  130,  IS  Sup.  Ct.  831;  The  jBBaa, 

Ct.  41.    As  to  the  effect  of  the  Harter  178  Fed.  414,  101  C  C.  A.  628. 

Act  on  adjustnwiite  in  general  aveisee,  ■*  77  Fed.  32ft;  atx..  The  Soeedale,  SB 

see  The  IrrsTOddy,  171  U.  S.  187,  43  Fed.  324. 
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ative  the  carrier  vessel  (A)  is  not  liable  for  that  item  of  dam- 
age. But  the  other  ship  (B)  is  bound  to  pay  that  item  of 
cargo  loss,  as  well  as  one-half  the  damage  to  the  two  ships 
up  to  the  limit  previously  ascertained,  as  above  stated,  if  the 
remaining  value  of  the  ship  (B)  and  her  pending  freight  are 
sufficient  for  that  purpose.  When  this  value  is  not  suflScient, 
and  the  damage  to  the  first  vessel  (A)  is  greater  than  the 
damage  to  the  other  ship  (B)  two  confficting  claims  arise, 
one  in  favor  of  the  ship  (A)  for  the  purpose  of  equalizing  the 
loss  of  the  two  vessels,  and  another  claim  for  the  loss  on  (A's) 
cargo.  As  tliose  claims  arise  at  the  same  time  and  are  of 
eqxial  merit,  the  remaining  value  of  the  ship  (B)  and  her 
pendii^  freight  should  be  apportioned  pro  rata,  according  to 
the  amount  of  the  two  claims."" 

When  both  vessels  are  in  fault,  and  one  is  sunk,  with  her  cargo, 
the  cargo  owner  has  the  superior  lien  for  reparation;  that  of  tiie 
owner,  or  charterer  is  subordinate.*"  Claims  of  officers  and  crew 
of  a  vessel  iu  fault  are  also  subordinate  to  those  of  the  cargo 
owner." 

§  697.  Costs. 

Costs  in  Admiralty  are  under  the  control  of  the  court. 

They  are  sometimes,  on  equitable  considerations,  denied 
to  the  party  who  iH«vails,  and  they  are  sometimes  given  to 
an  unsuccessful  Ubellant,  who  has  been  misled  by  the  other 
party.  Generally,  they  follow  the  decree,  but  circumstances 
of  equity,  of  hardship,  of  oppresson,  or  of  negligence  lead 
the  court  to  depart  from  that  rule  in  a  great  variety  of  cases."" 

§  697a.  Interest 

The  general  principles  govemii^  the  allowance  of  interest 
do  not  differ  from  those  applied  by  courts  of  law. ""    Rule  23  of 

"  lojurieB  to  pasBengere,  and  cUima  "  The  Geotge  W.  Roby,  103  Fed. 

for  loos  or  damage  to  their  personal  328,  336,  49  C.  C.  A.  4S1; 

baggage  an  not  within  the  exem];>-  "  The  S^>phire,    18  Wall.  61,  21 

tioDB  of  the  first  clause  of  the  third  L.  ed.  8U.    For  iccovery  of  ptemium 

■ectioD  of  the  act.    Such  claima,  ther&-  for  bond  to  aeeure  discharge  of  veasel 

fon,  can  be  proved  against  both  vw-  see  The  Europe,  175  Fed.  S96. 

seU.   The  Roeedale,  88  Fed.  324;  In  re  ">  UnUtd  SUUei:  The  Swallov,  01- 

Califomia  N.  &  1.  Co.,  110  Fed.  Q78.  oott,  334;  The  James  A.  Dumont,  34 

"Tlie  Gewge  W.  Roby,  103  Fed.  Fed.  428;  The  John  H.Starin,  116  Fed. 

328,  49  C.  C.  A.  481.  433;  Hie  Hamilton,  95  Fed.  8M;  The 
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the  Supreme  Court  provides  that  "in  cases  in  Admiralty,  dam- 
ages and  interest  may  be  allowed  if  spedally  directed  by  tiie 
court,"  and  it  has  been  said  '**  that  this  "leaves  the  matt^ 
to  the  sound  discretion  of  the  court."  "*  But  there  is  nothing 
arbitrary  about  this  discretion.  The  nuun  difference  between 
the  allowance  of  interest  at  law  and  in  Admiralty  is  that  in  the 
latter  there  is  no  question  of  tiie  jurisdiction  over  the  matter 
respectiTdy  by  court  and  jury.  In  collision  cases,  when  dam- 
ages are  ^ven  for  detention,  interest  may  be  allowed  as  dam- 
a^es,  though  the  donand  is  evidently  unliquidated  before 
suit  brought'"*  Where  demurrage  is  stipulated  for  day  by 
day,  and  daily  demanded  for  every  day's  detention,  interest  on 
it  must  be  allowed."*  In  colliaon  cases,  however,  notwith- 
standing the  deciaon  in  The  Alexandria  ""  there  would  seem 
to  be  ordinarily  no  reason  for  allowing  interest."'^ 

In  Henunenway  r.  fisher  ™  it  was  said  that  the  rate  of  inteav 
est  in  Admiralty  should  be  uniform,  and  not  vaiy  with  the 
law  of  the  States.^ 

S  698.  Stipnlations. 

The  judgment  in  Admiralty  cannot  generally  exceed  the 
amount  of  the  stipulation  ^ven  for  the  discharge  of  the  vessd, 
for  that  is  all  that  is  within  the  jiuisdiction  of  the  court.^" 

Oregon,  80  Fed.  697;  The  Rabboni,  53  wfaoi  ezaggentad   cUudb  are  made. 

Fed.  948;  The  lUmoiB,  S4  Fed.  697;  intereet  may  be  disallowed.    Menitt  & 

The  Celestial  Empire,  11  Fed.  761;  The  C.  D.  A  W.  Co.  v.  Chubb,  113  Fed. 

SwitMriand,  67  Fed.  617.  173,  51  C.  C.  A.  119. 

Engkmd:  The  Hd>e,  2  W.  Rob.  S30.  See,  however,  The  Strong,  156  Fed. 

>*<Neir  Zealand  Ids.  Co.  p.  Earn-  427. 

moor  S.  Co.,  7fl  Fed.  36S,  24  C.  C.  A.  >•  35,000    bozES    erf    OTangai    and 

644,  48  U.  S.  App.  245.        *  Lemons,  14  U.  S.  App.  562,  57  Fed. 

<M  Dyer  V.  National  S.  ff.  Co.,  118  236,  16  C.  C.  A.  317. 

U.S.  607, 30 Led.  164,68ap.Ct.  1174;  "•  10  Ben.  101. 

TbeNorthStar,44Fed.M2;TheSyn-  ■"Johanson  ir.  The  Bai^  Storia,  4 

case,  97  Fed.  978;  The  Alaska,  44  Fed.  Fed.  573. 

607;  The  Itaska,  117  Fed.  885;  Tbe  » 20  How.  255,  15  L.  ed.  709. 

Mahoney,  127  Fed.  773;  The  Eagle  ><*ThiB  view  was  adhered  to,  and 

Point,  136  Fed.  1010;  The  RiekmetH,  eis  per  cent  aUowed,  in  The  Oregon,  S9 

142  Fed.  306;  The  North  Star,  140  Fed.  Fed.  520.    And  this  U  the  rate  of  in- 

263.  terest  usually  allowed  in  the  Southern 

•MHie 'Natcber,  78  Fed.   183,  24  District  of  New  Yoric.    TheAlei^io,  7 

C.  C.  A.  49,  41  U.  8.  App.  706;  The  Ben.  120. 

KalbBeiBch,   59  Fed.    198;   The  Gil-  "•  The  Webb,  14  WalL  406, 20  L.  ed. 

Christ,  173  Fed.  666.    In  salvage  cases,  774. 
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And  a  stipulator,  unless  personally  guilty  of  default  or  con- 
tumacy, cannot  be  held  liable  for  more  than  the  amount  of  his 
stipulation;  even  on  appeal,  the  costs  recoverable  are  limited 
to  the  stipulation  for  costs  and  the  appeal  bond.'"  The  stip- 
ulated sum  cannot  be  increased  by  the  allowance  of  interest.'" 
The  stipulation  may,  however,  expressly  provide  for  interest, 
in  which  case  it  is  reasonable.'" 

§  699.  Personal  injury— Division  of  loss. 

A  vessel  is  liable  for  personal  injuries  (including  loss  of  life, 
within  Lord  Campbell's  act),  which  are  the  natural  and  proxi- 
mate consequence  of  a  collision."*  So  where  the  plaintiff's 
wife  is  killed  by  a  collision  between  two  vessels,  he  can  recover 
against  the  vessel  in  fault  by  proceeding  in  rem."^  Tlie  com- 
mon law  rule  that  no  action  lies  for  the  death  of  a  hiunan  being 
is  held  in  the  United  States  to  be  a  rule  of  general  maritime 
law."*  Action  may,  however,  be  brought  in  a  United  States 
court  on  a  State  statute ;  but  the  damages  for  death,  though  un- 
limited by  the  State  Constitution,  may  in  coUiEdon  cases  be  lim- 
ited by  Federal  statutes,  proportioning  recovery  to  the  owner's 
interest  in  the  vessel — and  the  State  courts  will  enforce  the 
Federal  limitation."^ 

The  rule  of  division  of  loss  is  now  held  to  apply  to  the  case 
of  personal  torts."*  As  a  result,  a  party  suing  in  an  admiralty 
court  for  any  tort,  thoi^  he  was  guilty  of  contributory  negli- 
gence, is  allowed  to  recover  for  a  portion  of  his  loss. 

So  in  McCord  v.  The  Tiber, '"  The  Tiber  having  got  aground, 

'"The  Wanata,  95  U.  8.  800,  24         '"The  George  W.  Roby,  111  Fed. 

L.  ed.  461.  601,  49  C.  C.  A.  481. 

1" Hemmenway  v.  flaher,  20  How.         '"The  George  and  Bichard,  L.  R.  3 

265, 15  L.  ed.  799;  The  Ann  Caroline,  2  Adm.  466,  24  L.  T.  R.  717. 
WaL.  538,  17  L.  ed.  833;  The  Favorite,  '"  The  Sea  GuU,  Cbaee,  145. 

12  Fed.  213;  7n  re  Hanie,  57  Fed.  243,         "•  The  HarriBburg,  119  U.  S.  ISO,  30 

6  C.  C.  A.  320;  The  Battler,  58  Fed.  L.  ed.  358,  7  Sup.  Ct.  140;  HundeU  tr. 

704;  Smith  v.  Booth,  112  Fed.  553.  C.  G.  Tnrasatlantique,  100  Fed.  655, 

A  few  eeeee  sometimes  cited  to  the  49  L.  R.  A.  92. 
contrary:  The  Ann  Carotine,  2  Wall.         '"Loughin  v.   McCauley,   186  Fa. 

538,  17  L.  ed.  833;  The  Wanata,  95  517,  40  Atl.  1020,  48  L.  R.  A.  33. 
V.  8. 600,  24  L.  ed.  461 ;  The  Manitoba,         "•  The  Oregon,  46  Fed.  62;  The  City 

122  U.  S.  97,  30  L.  ed.  1096,  7  Sup.  Ct,  of  Norwalk,  55  Fed.  98;  The  Wilson,  84 

1158:  are  distinguished  by  I^oombe,  J.  Fed.  204;  Jakobson  n.  Springer,  87  Fed. 

in  his  learned  opinion,  In  re  Harris,  57  948. 
Fed.  243,  6  C,  C.  A.  322.  '"  6  Bias.  409,     In  this  case,  the 
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a  line  was  stretched  acrose  the  main  chatmel  of  the  nvex  to 
aid  in  getting  her  off.  The  plaintiff  was  piloting  a  raft  down 
the  river,  and  was  struck  in  the  back  by  the  rope,  and  injured. 
It  was  twtd  that  both  parties  were  in  fault.  The  court  said: 
"When  both  parties  are  in  fault,  the  court  apportions  the  dam- 
ages between  them,  according  to  justice  and  equity,  having 
due  regard  to  the  degree  of  negligence  imputable  to  each;  so 
that,  in  admiralty,  a  party  in  fault  may  recover  of  another 
party  whose  ne^^nce  contributed  to  cause  the  injury,  a  por- 
tion of  the  damages,  while,  at  common  law,  a  defendant  must 
pay  all  damages,  or  none."  So  where  by  a  coIMon  betwe^i 
vessels  mutually  at  fault  a  seaman  or  ofi&cer  on  one  of  the  ves- 
sels is  injured,  he  may  recover  compensation  from  the  other 
vessel,  but  only  for  half  his  loss.*" 

But  though  the  right  of  the  injured  party  to  recover  a  por- 
tion of  his  loss  is  settled,  the  application  of  the  rule  of  equal 
division,  which  prevails  in  collision  cases,  is  doubtful.  It  has 
often  been  decided  that  "the  damages  should  be  divided,"  as 
has  been  seen;  but  this  phrase  does  not  necessarily  mean  that 
the  division  must  be  equal.  The  whole  subject  has  been  re- 
cently reviewed  by  the  Supreme  Court  of  the  United  States  in 
an  exhaustive  opinion  of  Blatchford,  J.'*> 

The  suit  was  brought  in  the  District  Court  for  the  Southern 
District  of  New  York  by  the  libellant  against  the  steamer  Max 
Morris,  to  recover  damages  for  a  personal  injury  while  em- 
ployed on  the  vessel  in  loading  coal.  In  the  District  Court, 
Brown,  J.,  entered  a  decree  for  the  libellant,  and  on  appeal, 
the  opinions  of  the  judges  bmng  in  conflict,  the  question 
whether  the  libellant  was  entitled  to  "divided  damages"  was 
certified  to  the  Supreme  Court.  The  court  found,  as  a  matter 
of  fact,  that  the  injuries  to  the  libellant  were  occasioned  partly 
through  his  own  negligence  and  partly  through  the  negligence 
of  the  officers  of  the  vessel. 

The  Supreme  Couit  in  deciding  the  case,  refused  to  enter- 
tain the  question  whether  the  damages  were  to  be  equally 

pteintiff  wu  47  yeut  old,  and  had  a  "°  Tb«  Queen,  40  Fed.  694. 

family  of  five  children.    The  accident  "■  The  Max  Moirit,  137  U.  S.  1,  34 

diubled  him  from  following  hia  buai-  L.  ed.  586,  11  Sup.  Ct.  29,  affirming 

neas  ae  a  pilot.    It  n-aa  held  that  he  24  Fed.  860,  28  Fed.  881,  34  Blatch. 

was  entitled  to  S2,5O0.  124. 
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divided,  holding  that  the  only  question  presented  by  the  certif- 
icate was  whether  the  Ubellant  was  debarred  from  the  recovery 
of  any  sum  of  money  by  reason  of  the  fact  that  his  own  negli- 
gence contributed  to  the  accident,  although  there  was  negli- 
gence also  on  the  other  side,  and  this  question  was  decided  in 
favor  of  the  llbellant,  the  court  addii^,  "whether  in  a  case 
like  this  the  decree  should  be  for  exactly  one-half  of  the  dam- 
ages sustained  or  might  in  the  discretion  of  the  oourt,  be  for 
a  greater  or  less  proportion  of  such  damages,  is  a  question  not 
presented  for  our  determination  upon  this  record,  and  we  ex- 
press no  opinion  upon  it." 

The  court  refers  to  several  cases  in  which  the  rule  of  the 
equal  division  of  damages  has  been  extended  to  claims  other 
than  those  for  damages  to  vessels  in  fault  in  collision,"*  and 
on  the  question  before  it  refra^  to  a  numb^  of  cases  in  the 
lower  courts  of  the  United  States,  all  of  them  cases  in  Ad- 
miralty, as  showing  "an  amelioration  of  the  common  law  rule, 
and  an  extension  of  the  admiralty  rule  in  a  direction  which  is 
eminently  just  and  proper.  ...  As  stated  by  the  district 
judge  in  his  opinion  in  the  present  case,  the  more  equal  distri- 
bution of  justice,  the  dictates  of  humanity,  the  safety  of  life 
and  limb  and  the  public  good  will  be  best  promoted  by  holdii^ 
vessels  liable  to  bear  some  part  of  the  actual  pecimiary  loss 
sustained  by  the  Ubellant,  in  a  case  like  the  present,  when  their 
fault  is  clear,  provided  the  Ubellant's  fault,  though  evident, 
is  neither  wilful,  nor  gross,  nor  inexcusable,  and  when  the 
other  circumstances  present  a  strong  case  for  his  relief.  We 
think  this  rule  is  applicable  to  all  like  cases  of  marine  tort 
founded  upon  negligence  and  presented  In  admiralty,  as  in 
harmony  with  the  rule  for  the  division  of  damages  in  cases  of 
collision.  The  mere  fact  of  the  negligence  of  the  Ubellant  as 
partly  occasionii^  the  Injuries  to  him,  when  they  also  occurred 
partly  througji  the  negligence  of  the  officers  of  the  vessel,  does 
not  debar  Tiim  entirely  from  a  recovery."  '*' 

"■  The  Waahington,  9  Wall.  fil3,  IQ  i"  Aee.,  The  Fr^,  113  Fod.  l!t)03. 

L.ed.  787;  Atleee.  Packet  Co.,  21  Wall.  Cf.  The  Explorer,  20  Fed.  13S;  The 

3S9,  22  L.  ed.  619;  The  Alabama,  92  Wanderer,  20  Fed.  140;  The  Truro,  31 

U.  8.  696,  23  L.  ed.  763;  The  Atlas,  93  Fed.  158;  The  Eddystooe,  33  Fed.  925; 

U.  S.  302,  23  L.  ed.  863;  The  Juniata,  Olson  d.  Flard,  34  Fed.  477;  Keiley  b. 

93  U.  S.  337,  23  L.  ed.  93a  llie  Cypress,  SS  Fed.  332;  William 
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As  to  the  question,  assuming  that  the  loss  is  to  be  divided, 
what  the  rule  of  division  is  to  be,  the  court  refers  to  the  ground 
of  the  rule  for  an  equal  division  being  the  difficulty  of  deter- 
mining in  such  cases,  the  degree  of  ne^gence  on  one  side  or 
the  other.  It  is  called  by  Cldrac  "*  a  rusticumjvdicium  i. «.,  a 
sort  of  rule  of  thumb.  But  either  this  rule  must  be  adopted, 
or  the  whole  matter  must  be  left  to  the  discretion  of  the  court. 
This  seems  to  be  the  rule  adopted  by  the  District  Court  of  Ore- 
gon, which  holds  that  the  court  will  apportion  the  damages 
"according  to  principles  of  equity  and  justice,  considering  all 
the  circumstances  of  the  case."  "* 

In  the  absence  of  an  authoritative  decision  by  the  court  of 
last  resort,  the  rule  cannot  be  yet  regarded  as  definitely  set- 
tled, though  all  the  considerations  in  favor  of  the  equal  division 
of  the  loss  in  one  class  of  cases  would  seem  to  apply  in  all. 

S  699a.  Nominal  damages  in  admiralty. 

It  is  said  that  in  Admiralty,  a  decree  for  nominal  damages 
is  never  given,  for  the  following  reasons:  1st,  because  costs 
being  discretionary,  nominal  damages  cannot  be  requisite  to 
support  them;  2d,  because  they  are  not  called  for,  as  in  some 
cases  they  are  at  common  law  to  establish  the  existence  of  a 
right  in  liie  plaintiff."* 

§  699b.  Exemplary  damages. 

Exemplary  damages  are  awarded  in  Admiralty,  as  in  other 
jurisdictions.^" 

In  The  WiUiam  H.  Bailey '"  it  is  said  that  they  do  not 
seem  to  have  been  allowed  in  any  case  in  a  proceeding  in  rem; 
and  that  in  the  EngUsh  Admiralty  the  fact  that  the  damage 
was  caused  by  the  wilful  act  of  the  master  is  sufficient  reason 
for  dismissing  the  libel.    Generally,  of  course,  when  the  dam- 

Johnmn  A  Co.,  Ltd.,  v.  Jotuuuon,  30         '»  Th«  Amiable  Nancy,  3  Wheat. 
C.  C.  A.  675,  86  Fed.  886.  546,  4  L.  ed.  456;  GaUagher  o.  The 


"  Ub  et  Coutumee  de  la  Mer,  68.  Yankee,  9  Fed.  Caa.  No.  6,196,  Hoff. 

<"  OLson  F.  Flard,  34  Fed.  477.  456;  The  Yankee  e.  Gallagher,  30  Fed. 

i"  Bamet  r.  Luther,   1  Curt.  434;  Gas.    No.    18,124,  McAU.  467.    Such 

Hethst  e.  The  Aaiatic  Prince,  97  Fed,  damages  cannot  be  awarded  unless  the 

343,  345;  Munaon  v.  Straits  of  Dover  owner  is  pereonally  in  fault.   The  Sevm 

I.  S.  Co.,  99  Fed.  787,  792;  Tn  re  Gal-  Brothera,  170  Fed.  126. 
ifomiA  N.  &  I.  Co.,  110  Fed.  670,  678.  "*  103  Fed.  799. 
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age  is  caused  by  a  wilful  act,  it  will  be  that  of  those  engaged  in 
the  actual  navigation  of  the  vessel,  and  not  that  of  the  owner, 
who  is  the  person  responsible  in  a  proceeding  in  rem;  but  if 
the  owner  himself  is  master,  or  authorizes  the  act,  no  reason  is 
perceived  why  he  should  not  be  responsible  in  exemplary 
damages,  whether  the  proceeding  is  in  rem  or  personam. 

§  699c.  Salvage. 

Salvage  is  a  claim  peculiar  to  the  law  of  Admiralty.  It  is 
never  awarded  in  a  court  of  common  law,  in  which  the  nearest 
analogy  is  recovery  on  a  quantum  wwri*ii."*  It  is  an  allowance 
made  to  persons  by  whose  assistance  a  ship  or  boat,  cargo,  or 
other  property  is  saved  from  danger  or  loss  at  sea.  It  is  not 
prize-money,  nor  is  it  mere  compensation  for  services;  but  is  a 
reward  for  the  hazard  undertaken. 

The  elements  on  which  the  amount  of  salv^e  is  based  are 
generally  stated  as  follows:  '* 

1.  The  enterprise  of  the  salvors  in  asasting  a  vessel  in  dis- 
tress and  the  risk  they  take  with  their  own  Uves  and  property 
of  others. 

2.  The  degree  of  danger  and  distress  from  which  property  is 
rescued,  whether  it  was  in  imminent  peril  and  almost  certainly 
lost  if  not  at  the  time  rescued. 

3.  Tte  degree  of  labor  and  skill  shown,  the  time  occupied. 

4.  The  amount  of  property  saved. 

In  order  to  justify  the  allowance  of  salvage,  two  elements 
must  have  been  present;  the  absence  of  either  prevents  the  al- 
lowance of  salvage,  and  restricts  the  hbellant  to  compensation 
for  services  rendered.  These  elements  are  danger  "'  and  suc- 
cess."* If  the  services  were  rendered  at  request  salvage  may 
be  given,  but  it  will  be  on  a  less  liberal  scale. "' 

»■  Georgia:  AnthAniaBen  v.  Dut,  94  "■  Murray  v.  U.  S.,  66  Fed.  829. 

Ga.  £43,  20  S.  E.  124.  Cf.  U.  S.  e.  Morgui,  99  Fed.  570,  where 

New  York:  Stur^  c.  Law,  3  Sondf.  the  risk  existed,  though  it  woa  eUght, 

461.  and  salvage  was  awarded. 

'"T^lor  V,  The  Friendship,  Bee,  "'Ckrk  v.  The  Dodge  Bealey,  4 

175;  McGinnia  r.  The  Fontiac,  5  Mc-  Wash.  C.  C.  651;  Anderson  v.  The 

Leaii,  369;  Murphy  ».  Ship  Suliote,  5  Edam,  13  Fed.  136. 

Fed.  99;  Muiray  v.  U.  S.,  55  Fed.  829,  >*>  Wilmington  Transportation  Co. 

5C.C.A.2S3;'I1>eUnungtoQ,  saFed.  v.    The    Old    Kensington,    39    Fed. 

675,  30  G  C.  A.  271 ;  Wilder's  Co.  v.  496. 
LurUn^  11  Hawaii,  83. 
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The  amount  of  salvage  is  entirely  within  the  discretion  of  the 
court,  and  no  rules  can  be  laid  down  for  its  measure.  At  one 
time  it  was  said  that  it  should  never  exceed  one-half  the  value 
of  the  property  salved:  "*  but  in  extreme  cases  salvage  has 
been  allowed  at  a  higher  rate.^**  It  is  often  said  that  one-half 
the  value  is  to  be  allowed  for  salving  a  dereUct; '"  but  even 
in  this  case  there  is  no  absolute  rule  beyond  "enlarged  discre- 
tion." '"  Where  the  danger  to  the  property  salved  was  great, 
and  the  service  were  attended  with  risk,  or  great  exertions, 
the  allowance  is  usually  from  one-third  to  one-half;  '•*  where 
the  salvage  is  of  a  "low  order"  less  than  one-third  is  custom- 
ary.'**  The  amount  of  salvage  is  sometimes  regulated  by 
statute.** 

28  C.  C.  A.  327,  the  vemel  was  salved 
and  brou^t  into  the  dock,  and  vrtiile 
th«e  she  was  destroyed  by  the  neglic 
genoe  of  the  salvors.  The  salvon 
«n«  awoided  i>n»4hird  of  the  value, 
and  were  then  deoieed  to  pay  her  whole 
value  lees  the  amount  of  salvage. 

■■*  See  Crowell  t>.  The  Brothen,  Bee, 
I3e  (about  3/td) ;  Blagg  t>.  The  Biclmdl, 
1  Bond,  270  (1S%);  Mattin^y  t>.  Qd- 
ton,  2  Flip.  28S,  Fed.  Csb.  No.  9,294 
(1/3  set  aside);  Bowley  v.  Goddard,  1 
Low.  154  (Sl/2%);  Studley  «.  Balcer,  2 
Low.  206  (1/4);  Lee  ir.  The  AInander,  2 
Paine,  465  (1/15);  United  States  v. 
Morgan,  99  Fed.  570. 

'«  Talbot  tr.  Seetnan,  1  Cr.  1,  2  L.  ed. 
1  (1/8  to  1/2  for  recapture). 


*■<  Chofls  e.  The  Bellona,  Bee,  193; 
BritiA  Ck>nsul  v.  Smith,  Bee,  178; 
Smith  V.  lite  Stewart,  Crabbe,  218. 

>*■  Llewellyn  n.  Two  Anobors,  1  Ben. 
80. 

iMHindiy  v.  The  Phscilla,  Bee,  1; 
Sprague  v.  Barrels  of  Flour,  2  Story, 
195.  And  see  Coast  Wreddng  Co.  v. 
Phoenix  Ins.  Co.,  13  Fed.  127;  Gardner 
«.  Ninety-niike  Gold  Ouns,  111  Fed. 
S52. 

'"  Poet  V.  Jones,  19  How,  150,  15 
L.  ed.  618. 

'"See  Tyson  t.  Pryor,  1  GaU. 
133  (1/3);  Montgomery  v.  The  T.  P. 
Leathers,  1  Newb.  421  (1/3);  Bearse  v. 
RgH  of  Copper,  1  Story,  314  (2/5). 

In  Serviss  t>.  FeigusoD,  84  Fed.  202, 
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{  633.    For  otduave  agency  }  633e.  To  furnish  water  for  irrigaljon. 
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{  636.    Expresa  waiver  by  acceptance  {  636d.  Anticipatory  breach:  damage* 

of  partial  performance.  Upon  breach  before  time  tea 

636a.  Repudiation  of  the  contract.  po^onnanoe. 

636b.  Repudiation  of  contract  per-  636e.  Damages  affected  by-  fluetuft- 

fonnable  in  instalments,  tioos  in  the  maricet. 

636c.  Continuance    of    performance  636f.  Avoidance  of  loss  by  mulnnj 

after  r^iudiation.  forward  contracts. 

IV. — pBosPBcnvB   Davaobs 

f  63^.  Entire  and  divisible  contracts.  }  6361c.  Goodrich  v.  Hubbard. 

636h.  Contract  to  repiur.  6361,  Probable  future  eicpense  of  per- 

6361.  To  BUpport.  forming. 

636j,  Fluctuations   in  value  during  636m.  General  conclusions, 

contract:  Masterton  t>.  The  636a.  Mutual  covenants. 
M^or. 

I. — General  Principles 

§  600.  Actions  upon  contracts. 

Having  thua  considered  the  general  rules  which  govern  and 
limit  compensation  in  all  cases,  and  the  particular  rules  appli- 
cable in  actions  founded  on  tort,  we  now  proceed  to  condder  the 
great  class  of  cases  relatii^  to  actions  founded  on  breach  of 
contract.  These  actions  generally  grow  out  of  negotiable 
paper,  policies  of  insurance,  the  sale  and  warranty  of  chattels, 
contracts  of  agency,  service,  suretyship,  or  other  express  exec- 
utory agreements,  written  or  verbal,  as  well  as  those  implied 
contracts  where  the  law  Implies  a  quasi-contractual  liability 
from  the  acts  of  the  parties.  These  subjects  will  be  consid- 
ered separately;  but  before  doing  so,  it  will  be  necessary  to  state 
the  general  rules  upon  which  the  English  and  American  law 
proceed  in  all  cases  ex  contractu — rules  which  are  themselves 
dependent  upon  and  will  be  frequently  found  to  throw  addi- 
tional light  upon  those  great  general  principles  as  to  certainty, 
remoteness,  and  other  limits  of  recovery  which  lie  at  the  root 
of  our  whole  system  of  compensation. 

In  the  present  chapter  contracts  relating  to  real  estate  will 
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not  be  considered.  Although  these  are  governed  by  the  same 
general  principles  which  affect  all  contracts,  these  principles 
are  in  the  field  of  real  estate  more  obscured  by  rules  drawn 
from  or  affected  by  the  feudal  law.  Understanding  first  the 
broad  principles  by  which  damages  on  any  ordinary  breach  of 
contract  are  measured,  we  shall  be  the  better  prepared  to  com- 
prehend a  more  complex  and  arbitrary  system. 

§  601.  Distinction  between  tort  and  contract. 

*  It  was  the  constant  and  sedulous  object  of  the  common  law 
to  draw  a  distinct  line  between  actions  of  contract  and  those 
of  tort,  ex  contradu  and  ex  delido;  and  the  rigor  with  which 
this  distinction  was  maintained  in  regard  to  joinder  of  counts, 
causes  of  action,  and  election  of  actions,  is  familiar  learning.** 

•  Again,  as  to  the  rules  of  evidence,  while  it  is  perfectly  true 
that  in  actions  of  tort  every  attendant  circumstance  of  ag- 
gravation can  be  pven  in  evidence:  on  the  other  hand,  nothing 
is  better  settled  than  that  in  actions  of  contract  the  parties 
are  limited  to  the  mere  evidence  of  the  breach  of  contract.  But 
if  damages  are  to  be  awarded  on  account  of  the  oppressive, 
malicious,  or  fraudulent  conduct  of  the  defendant,  it  is  manifest 
that  this  rule  cannot  be  maintained;  if  one  party  gives  evidence 
of  such  a  character,  it  is  plain  that  the  other  must  have  the 

-right  to  rebut  the  testimony,  and  in  this  way  the  form  of  the 
action,  the  issue  ex  contractu,  and  the  rules  of  testimony,  would 
be  completely  lost  si^t  of.  If,  at  the  trial,  the  evidence  of  a 
breach  of  contract  were  complete,  certainly  an  offer  to  show 
that  the  defendant's  act  was  dictated  by  a  malicious,  fraudu- 
lent, or  oppressive  spirit,  would  not  be  allowed;  and  it  is  very 
clearly  inadmissible  to  consider,  as  in  evidence  for  the  purpose 
of  regulating  the  daim^^s,  testimony  incidentally  introduced, 
which  could  not  be  directly  given.** 

§  602.  Distinction  not  destroyed  by  new  system  of  pleading. 

The  modem  S3rstem  of  pleading  tmder  which  the  old  forms 
of  action  have  disappeared  might  perhaps  be  expected  in  time 
to  destroy  the  distinction  between  tort  and  contract.  But 
there  are  many  reasons  for  not  anticipating  this.  No  doubt 
in  many  cases, — e.  g.,  cases  against  carrinis, — it  is  now  often 
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impOMtUe  to  tdl  tram  the  irfeadinpt  iriietlHT  tiw  proceeding 
sounds  in  tort  or  oiHitnct;  but  the  bicacfa  of  the  contract  here 
is  of  ft  peeuGar  kind.  The  contract  is  one  made  in  purBuaoce 
of  a  public  duty  in^ioeed  upon  the  carrio';  his  faraadi  d  ooo- 
tiaet  is  tiierefon  iure  in  a  cotain  sense  a  tort,  at  least  in  many 
eases.  But  the  inhoent  difference  between  a  breach  <rf  an 
agreranent  betweoi  parties,  and  that  smt  td  a  Ixeach  of  duty 
which  we  call  a  tort-,  is  as  old  as  the  Uw  its^.  It  is  believed, 
too,  that  as  a  gsoexal  rule  the  measure  of  dam^es  in  one  case 
is  neoeaaazily  different  &om  the  measure  of  damagee  in  the. 
oUmt.  To  put  the  plaintiff  in  the  same  poation  as  if  the  coo- 
tract  has  not  been  broken  is  the  object  in  cases  of  contract; 
whether  the  contract  is  broken  by  accident  or  by  fraud  can 
make  no  difference.  As  long  as  the  action  is  brou^t  to  obtain 
compensation  for  the  low  qf  the  etmtraet,  the  circumstances 
attending  the  breach  cannot  affect  the  lesult.  But  if  the  cause 
of  action  is  a  tort,  the  plaintiff  must  obtaiii  full  compensation 
for  an  od  or  Mriei  qf  act*,  the  full  effect  oi  which  cazmot  even 
be  understood  unless  we  know  every  circumstance  of  aggra- 
vation and  mitigation.  The  action  for  breach  of  promise  of 
marriage  is  an  imdoubted  exception  to  the  truth  of  this  gen- 
eral observation;  but  this  action  is  an  anomaly  in  every  re- 
spect, and  unknown  to  other  systems  of  law.  It  may  be  said 
that  redress  should  be  g^ven  for  bringing  about  a  breach  of 
contract  throu^  duress,  or  fraud,  or  other  opinession,  and  bo 
we  conceive  it  would;  but  in  such  an  action,  the  damages  for 
the  loss  of  the  contract  would  be  one  thing,  fmd  the  damages 
for  the  wrong  ukother.* 

g  608.  Motive  not  consideTed:  Exemplary  damages. 

It  may  be  considered  then  to  be  established  that  the  motives 
of  the  defendant  in  breaking  his  contract  are  to  be  disre- 
garded.   It  follows  from  this  principle  that  exemplary  damages 

■  llie  rule  of  mUrvening  cauae  pro-  cause  is  the  one  to  which  loaa  b  due,  the 

duoes  a  diflerent  result  in  tort  and  con-  pluntiff   still    recovers,  thoo^   only 

tract,    in  the  former,  the  open^tion  of  a  aominal  aum.    Far  sn  example,  if. 

the  mtwvening  cause  may  aSeot  the  Lowery  v.  W.  U.  T.  Co.,  60  N.  Y.  108, 

right  of  Action,  and  prevokt  any  re-  19  Am.  Rep.   154,  with  First  Natl, 

covery;  in  the  latter,  where  there  is  a  Bank  of  Bamesville  w,  W.  U.  T.  Co., 

breach  of  contract,  but  the  intervening  30  Oh.  St.  555,  27  Am.  Itep.  485. 
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oannot  b«  recovered  in  an  ordinary  action  for  breadi  of  con- 
tract.* 

like  many  othw  rules  for  determining  the  measure  of  dam- 
ages, this  has  not  always  been  recognized  as  law.  At  the  be- 
ginning of  tike  last  century  Chitty  in  his  very  valuable  work 
on  contracts  *  said  that  in  certain  cases,  where  the  defraidant 
mif^t  be  regarded  in  the  light  of  a  wrongdoer  in  breaidng  his 
cMitraet,  ffea,%  latitude  mi^t  be  allowed  the  jury  in  assessing 
the  dami^es.  The  authority  referred  to  by  him  *  did  not  sup- 
port the  doctrine  thus  broadly  stated;  and  althoxigh  it  received 
some  8Ujq>ort  in  American  cases '  it  has  been  effectivdy  c^sap- 
proved  in  latu  cases." 

§  604.  Conunoi  law  piincqtles  in  cases  of  contract 

*  "Danu^ra  are  recoverable  in  every  personal  action  which 
lies  at  the  common  law."  ^  The  language  of  the  civil  law  is, 
Loco  facH  imprcBstabilia  succedii  damnum  et  interease.  We  have 
already  considered  the  subject  of  nominal  damages  and  seen 
how  far  the  courts  go  for  the  mere  purpose  of  declaring  a  right. 
We  are  now  to  examine  those  cases  of  contract  where  sub- 
stantial relief  is  demanded;  and  the  two  cardinal  principles 
which  will  be  foimd  to  pervade  and  r^ulate  this  branch  of  our 

>  Uniltd  Stale*:  Qrud  Tower  Co,  v. 
Philfipe,  23  WaU.  471,  33  L.  ed.  71. 

Gwrgia:  Ford  v.  F&rKaaon,  120  Ga. 
006,  48  8.  E.  180. 

/KuuM.'  Toledo,  W.  A  W.  Ry.  t. 
R(ri>eria,  71  DI.  640. 

JlfaNacAucsUa.-  Magnolia  Metal  Co. 
0.  Gale,  188  Man.  124,  75  N.  E.  219. 

ificMpon;  Johnson  v.  Heniy,  127 
Mick.  648,  86  N.  W.  1027. 

N«u>  York:  Duohe  v.  Wilsofi,  37  Hun, 
619. 

Pmntyiemia:  Weatfall  v.  Mapei,  3 
Grant,  198  (but  we  McDowell  p.  Oyer, 
21  Pa.  417). 

tTuconnn:  Kdley,  Maus  &  Co.  d. 
La  Croeee  Carriage  Co.,  120  Wu.  84, 07 
N.  W.  674. 

Bm(^»nd:  Bain  c.  FotfaerKill,  L.  R. 
7  H.  L.  168. 

The  rule  appears  to  be  otherwiae  in 
the  following  statee: 


Lomnana  (a  civil  law  juriedictioc}. 
Green  o.  Fannera'  Consol.  Dairy  Co., 
113  La.  860,  37  So.  868. 

South  Carotina:  Welbom  p.  Dixon, 
70  S.  a  108,  49  8.  £.  232;  Prince  v. 
State  M.  L.  I.  Co.,  77  8.  C.  187,  57 
S.  E.  766. 

Teasat:  Westfoll  v.  Perry  (Tex.  (3v. 
App.),  23  8.  W.  740;  Ball  e.  BrittOD, 
68  Tex.  57  {rf.  Houaton  &  T.  C.  R  R. 
V.  8hirley,  54  Tex.  126). 

•Page  684. 

'Lord  Sondes  c.  Fletcher,  6  B.  A 
Aid.  836. 

>  Rose  V.  Beatie,  2  N.  A  McC.  (8.  C.) 
538,  642;  Gairett  v.  Stuart,  1  McC. 
(S.  C.)  614;  Ferrand  b.  Boushel,  Har- 
per (8.  C),  83. 

'  Hawkina  c.  Coulthunt,  5  B.  A  S. 
343. 

'  Sayer  on  Damages,  chap.  1,  p.  6. 
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subject,  are,  First,  that  the  plaintiflE  must  show  himself  to  have 
sustfuned  damage,  or,  in  other  words,  that  actual  compeosation 
will  only  be  given  for  actual  loss;  and,  Secondly,  that  the  con- 
tract itself  furnishes  the  measure  of  damages.  These  two  niles 
are  closely  interwoven  with  each  other  and  it  is  impossible  to 
consider  them  altogether  separately.  The  first  rule  is  one  of 
great  importance.  It  excludes  a  large  class  of  cases  in  which 
relief  is  often  sot^t  before  an  iajury  has  occurred;  and  we 
shall  have  frequent  occaaon  to  refer  to  it.**  *  This  rule  is, 
however,  not  without  exception,  as  we  shall  hereafter  see. 
The  second  rule,  that  the  contract  itself  furnishes  the  measure 
of  damages,  is  of  equal  importance.  We  have  ab"eady  adverted 
to  it  generally,  but  we  have  now  to  conader  it  more  fully,  and 
at  the  same  time  to  notice  such  exceptions  to  it  as  may  be  found 
to  exist.** 

§  60S.  Vague  discretion  of  jury  formerly. 

•  We  have  already  had  occasion  to  observe  the  vague  dis- 
cretion that  in  the  early  books  is  attributed  to  the  jury  in  the 
matter  of  damages.  Thus,  as  late  as  the  reign  of  James  I, 
where  the  plaintiff  sued  the  defendant  on  a  covenant  that  if 
certain  land  conveyed  to  him  by  the  defendant  fell  short  of  a 
specified  measurement,  he,  the  defendant,  would  pay  a  fixed 
sum  for  every  deficient  acre,  and  alleged  that  the  number  of 
acres  wanting  would  have  amounted  to  the  simi  of  £700,  and 
the  jury  gave  but  £400  damages, — it  was  held,  that  this  was 
well  found;  and  it  was  said,  "If  oH  the  land  was  wanting,  stiU 
the  jury  are  chanceUors,  and  can  give  such  damages  as  the  case 
requires  in  equity,"  ^ 

So  even  as  late  as  the  middle  of  the  18th  century,  in  an  action 
for  escape  against  the  Bheriff,  Lord  C.  J.  Wilmot  said  that  in 
actions  on  the  case,  the  damages  are  "totally  uncertain  and  at 
large."  *    So,  a  standard  text-writer  '<>  uses  this  language: 

"In  all  actions  which  sound  in  damages,  the  jury  seem  to 
have  a  discretionary  power  of  giving  what  damages  they  think 
proper;  for  though  in  contracts  the  very  sum  specified  and 
f^^reed  on  is  ustiaUy  given,  yet  if  there  are  any  circumstances  of 

■Sir  Baptist  Hixt's  Case,  2  Roll.         *  RAvenscroft  f .  Eyies,  2  Wils.  296. 
Abr.  703  (Trial  pi.  9).  »  Bacon  Abr.  Tit.  Damages,  D. 
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hardahip,  fraud,  or  deceit,  though  not  sufficient  to  invalidate 
the  contract,  the  jury  may  consider  of  them,  and  proportion 
and  mitigate  the  damages  accordingly;  as  in  case  upon  a  policy 
of  assurance,  which  was  a  cheat,  for  an  old  vessel  was  painted, 
and  goods  of  no  value  put  in  the  vessel,  and  about  £1,500 
insured  on  it,  and  then  the  ship  was  voluntarily  sunk." 

There  can  be  no  stronger  proof  of  the  revolution  that  has 
been  effected  in  this  branch  of  our  law,  than  is  furnished  by 
this  citation.  Here,  even  on  promissory  notes,  the  jury  are 
said  to  have  power  to  give  a  sum  less  than  that  expressed  in 
them;  and  a  contract  which  now  the  law  would  pronounce  ut- 
terly void,  is  declared  to  be  a  matter  for  the  mere  discretion  of 
the  jury." 

§  606.  Compensation  now  a  question  of  law. 

*  It  is,  in  truth,  but  slowly  and  at  comparatively  a  recent 
period  that  the  jury  has  relinquished  its  control  over  actions 
even  of  contract,  and  that  any  approach  has  been  made  to  a 
fixed  and  legal  measure  of  damages.  But,  by  degrees,  the  sal- 
utary principle  has  been  recognized,  and  it  is  now  well  settled, 
that  in  all  actions  of  contract,  subject  to  the  exception  already 
noticed,  and  in  alt  cases  of  tort  where  no  evil  motive  is  chained, 
the  amount  of  compensation  is  to  be  regulated  by  the  direction 
of  the  court,  and  the  jury  cannot  substitute  thdr  vague  and 
arbitrary  discretion  for  the  rules  which  the  law  lays  down." 

It  is,  in  fact,  indispensable  that  it  should  be  so:  the  measure 
of  damages  is  the  (pst  of  the  remedy;  the  remedy  is  no  part  of 
the  facts  of  the  cause,  while,  on  the  other  hand,  it  so  completely 
controls  the  rights  of  the  parties,  that,  if  any  absolute  discretion 
be  given  to  the  jury  over  the  amount  of  compensation,  the 
power  of  the  court  over  questions  of  law  would  be  most  emphat- 
ically a  barren  sceptre.  The  measure  of  damages  in  all  cases, 
then,  where  no  comphiint  is  made  of  evil  motive,  is  a  pure 
question  of  law;  in  ^1  cases  of  contract,  the  sole  object  of  the 

"  It  IB  therefore  error  in  an  action  of  Or  that  they  may  allow  what  they  be- 

coDtiact  to  cha:^  the  jury  that  they  Keve  to  be  juat  and  right, 

may  use  thedr  discretion  in  aaseemng  Michigan:  Howe  v.  North,  69  Mich, 

dam^ee.    Jenkins  v.  Kirtley,  70  Kan.  272,  37  N.  W.  213. 

801,  79  Pac.  671;  Union  Fac.  Ry.  «.  MUmuri:  Kick  v.  Doerste,  46  Mo. 

^ook,  3  Kan.  App.  710,  44  Fac.  085.  134. 
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court  is  to  asootain  the  agreement  of  the  parties,  and  that 
agreement,  as  a  general  rule,  controls  the  measure  of  remuner- 
ation. "In  ocmtracte,"  said  the  Supreme  Court  of  Massachu- 
setts," "where  the  precise  sum  is  fixed  amd  agreed  on  by  the 
parties,  as  in  many  actions  of  assumpsit  and  of  covenant,  the 
jury  are  confined  to  that  sum."  ** 

*  It  is  urged,  says  the  Supreme  Court  of  Pennsylvania,  that 
the  standard  furoi^ed  by  the  contract  "may  be  resorted  to  as 
a  measure  of  damages,  but  not  as  the  measure.  If  it  be  not  the 
exdunve  meaaiu^,  it  must  be  disregarded  altogether.  If  it  be 
but  one  of  many  standards,  then  there  is  no  standard  at  all, 
or  as  good  as  none.  The  jury  are  without  a  rule  when  they 
have  their  choice  between  different  rules."  "  "There  are 
certain  established  rules,"  says  the  Court  of  Exchequer  in 
England,  "according  to  ^irtiich  the  jury  oug^t  to  find.  And 
here  there  is  a  clear  rule,  that  the  unount  which  would  have 
been  received  if  the  contract  had  been  kept,  is  the  measure  of 
damEiges  if  the  contract  is  broken."  >* 

"  It  is  desirable,"  says  the  Supreme  Court  of  Massachusetts, 
"to  have  as  definite  and  precise  rules  upon  the  subject  of  dam- 
ages as  are  practicable."  "  "A  proper  administration  of  justice 
requires  that  the  rules  established  by  law  for  the  assessment  of 
damages  should  be  adhered  to,"  says  the  Supreme  Court  of 
Louisiana."  ** 

eoea.  Amount  of  the  consideration  not  recoverable. 

The  amount  of  the  consideration  is  not  the  measure  of  re- 
covery.'^ *  So,  where  the  plaintiff  had  forborne  a  debt,  in 
consideration  that  the  defendant  would  build  a  house  and  give 
a  lease  of  it,  the  value  of  the  lease  was  the  standard."  So, 
where  a  wagon  was  transferred  in  consideration  that  the  de- 

■>  Ldand  v.  Stone,  10  Mua.  4M.  Cedifomia:  Norddnitachen  F.  V.  Q. 

"  McDoweU  *.  Oyer,  21  Pr.  417.  v.  Bertheau,  7fl  Cal.  495;  Rayner  v. 

"  Alder  v.  Kc^^ey,  IS  M.  &  W.  Jones,  00  C&l.  78,  27  Pm.  24. 

117.  Michigan.:  Retson  v.  Spaulding,  61 

>•  BfttdMldtf   •.    Stui!^    8    Ciuh.  Mich.  90. 

(Man.)  201.  TemteMet:  Sio^eton  v.  Wilsan,  85 

»  AiTowanith  v.  Owdon,  3  Ia.  Ann.  Tetin.  344. 

105.  Texax:    Bell  v.  Ke^rs   (Tex.    Civ. 

■'  Arifcanwu;  Momid  p.  Campbdt,  3  App.),  100  S.  W.  813. 

Arit.  324.  "  Strutt  v.  Fariar,  16  M.  *  W.  2«. 
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fendant  would  break  up  certaia  land,  the  value  of  the  labor, 
and  not  of  the  wagon,  was  held  to  be  the  meaeure  of  damages." 
So  again,  if  the  rent  of  mille  is  to  be  paid  in  repairs,  the  measure 
of  damagee  is  the  value  of  the  repaira  agreed  to  be  made."*  ** 
On  the  same  principle,  where  the  plaintiff  agreed  to  work  for 
a  man  till  ^e  was  21  or  married,  and  he  agreed  to  leave  her  in 
his  will  a  portion  of  his  estate  equal  to  that  left  to  any  of  his 
children,  it  was  held,  in  an  action  against  his  executors,  that 
the  measure  of  her  damages  was  the  value  of  tiie  portion  prom'- 
ised,  and  not  the  value  of  her  services.*' 

In  Homesly  t>.  fSias  ^  it  appeared  that  the  plata^  sold 
yam  to  the  defendant  to  be  paid  for  in  eottm,  the  ddiveiies 
to  be  made  before  a  certain  day.  Before  that  time  the  defend- 
ant reused  to  eomplete  the  contract.  The  plaintiff  had  then 
delivered  more  than  enough  yam  to  pay  for  the  cotton  de- 
Hvered.  It  was  held  that  the  plaintiff's  damages  were  the  value 
at  the  time  of  refusal  of  the  cotton  not  delivered,  less  the  value 
at  the  limit  of  time  &xed  for  delivery  of  the  yam  not  dehvered. 
Where  one  agreed  with  a  surviving  partner  that  he  would  pay 
the  6rm'8  debts,  if  the  partner  would  apply  the  firm's  property 
to  his  debts,  it  was  held,  in  an  action  brought  on  this  agree- 
ment by  the  surviving  partner,  that  the  measure  of  dam^^ 
was  the  amount  the  other  should  have  ptud.**  The  measure 
of  danu^es  in  an  action  by  t^e  father  to  recover  the  earnings  of 
his  minor  son,  is  not  what  the  son's  labor  would  have  been 
worth  to  the  father,  but  what  the  son,  had  he  been  of  agB  to 
contract,  would  have  been  entitled  to  from  the  employer.** 
So  for  breach  of  contract  to  teach  a  slave  a  trade,  the  measure 
of  damages  was  held  to  be  the  additional  value  he  would  have 
had  from  knowing  the  trade.*^ 

So  where  a  town  gave  the  defendant  81,000,  for  his  agree- 
ment to  run  a  factory  employing  twenty  workmen  in  the  town 
for  ten  years,  and  the  defendant  ran  the  fact<H7  for  six  years 
only  the  town  could  not,  in  an  action  for  breach  of  the  agree- 

>•  EDimi  w.  Dove,  8  Blackf .  (tad.)  «>  Weddle  «.  SUme,  13  Ind.  826. 

671.  M  We^  V.  Hohoea,  12  Cush.  (Mam.) 

'  Bahhrin  t>.  L«Mner,  g  G».  71.  315. 

"  Frost  t>.  Tut,  63  Ind.  390.  »  Bdl   v.   Wslker,  S  Jodm,  I^  (43 

"  76  N.  C.  664.  N.  C>  43. 
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ment,  recover  a  proportional  paxt  of  the  $1,000,^  and  so  for 
breach  of  a  contract  by  which  the  defendant  agreed  to  employ 
the  plaintiff  as  its  manager,  in  consideration  of  a  conveyance  of 
certain  property  to  the  defendant,  the  measure  of  damages  is 
not  the  value  of  the  property.'^ 

This  prmciple  was  lost  sight  of  in  a  Missouri  case."  The 
plaintiff  agreed  to  help  cut  the  defendant's  wheat,  for  which 
the  defendant  was  to  help  cut  the  plaintiff's  oats;  the  plaintiff 
performed  his  part  of  the  contract,  the  defendant  did  not  per- 
form his  part.  The  plaintiff  sued  on  a  qitantum  meruit  for  the 
value  of  bis  services,  and  also  for  damages  for  failure  to  help 
cut  the  oats.  It  was  held  that  damages  for  failure  to  help  cut 
the  oats  could  not  be  recovered,  but  the  value  of  the  phuntiff's 
services  was  allowed  as  the  measure  of  damages.  This  was  an 
allowance  of  the  consideration.^ 

§  606b.  Inadequacy  of  consideratioii. 

*  It  is  to  be  observed  that  mere  inadequacy  of  consideration 
is  no  objection  to  a  contract.  Some  consideration  is  requisite, 
but  the  sufficiency  of  the  conaderation  cannot  be  inquired  into. 
So  it  has  been  contended  l^t  a  guarantor  of  negotiable  paper 
receiving  a  trifling  percentage  for  his  guaranty,  could  not  be 
held  liable  for  the  whole  face  of  the  paper;  but  on  the  same 
ground  he  was  held  liable; '"  and  the  rule  has  been  repeatedly 
declared,  that  the  value  of  the  services  or  the  amount  of  the 
consideration  is  of  no  importance,  where  a  stipulated  sum  is 
agreed  to  be  piud  for  the  performance  of  a  specific  service."  It 
is  only  where  fraud,  mistake,  illegality,  or  oppression  intervenes, 
that  the  consideration  can,  in  this  respect,  be  inquired  into.** 

§  606c.  Unconscionable  agreem«nts. 

*  There  is  a  class  of  decisions  which  may  at  first  sight  appear 

"  Brighton  V.  Auston,  19  Ont.  App.  to  reecind  the  cmitract.     It  is  aome- 

305.    CorUra,  Fort  Wayne  E.  L.  Co.  o.  tjmee  recovered  where  the  profits  are 

MiUer,  131  Ind.  400,  30  N.  E.  23.  uncertun.    Missouri,  K.  &  T.  Ry.  tr. 

"  Maraton  v.  Sing&pore  Rattan  Co.,  Fort  Scott,  15  Kan.  435. 

163  Mass.  296,  39  N.  E.  1113.  »>Oakley   t>.    Boonnan,    21    Wend. 

"  Otis  V.  Koont*,  70  Mo.  183.  (N.  Y.)  688. 

■■  The  claim  to  recover  the  conrndeni'-  "  Hamilton  Collie  e.  Stewart,  1  N. 

tion   pwd  ia  ordinarily  put    on    the  Y,  681. 
ground  that  the  pi wi" tiff  has  the  right 
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to  be  opposed  to  the  general  rule,  that  the  contract  furnishes 
the  measure  of  damages.  In  an  early  case,  brought  on  an 
assumpsit  to  pay  for  a  horse  a  barley-com  a  nail,  doubling 
it  every  nail,  with  an  avennent  that  there  were  thirty-two  nails 
in  the  shoes  of  the  horse,  which,  being  so  doubled  every  nail, 
came  to  five  hundred  quarters  of  barley,  the  judge  who  tried 
the  catise  directed  the  jury  to  disregard  the  contract,  and  to 
give  the  value  of  the  horse  in  damages,  which  was  £8,  and  so 
they  did.'^  The  pnndple  of  this  decision  is,  that  if  the  agree- 
ment be  unconscionable,  the  court  will  render  such  damages 
as  may  appear  reasonable,  without  being  bound  by  the  terms 
of  the  contract.  So  in  Massachusetts,  where  a  note  had  been 
given  to  stay  execution,  payable  in  oats  at  twenty  cents  per 
bushel,  when  in  fact  they  were  worth  thirty-seven  cents,  it  was 
held  that  the  jury  might  disregard  the  contract  on  the  ground 
that  it  was  unconscionable,  and  fix  the  value  of  the  oats  at 
twenty  cents.*'   So  in  an  action  brought  on  a  promise  of  £1,000 


"  Junee  v.  Moi^ao,  1  Levints,  111. 
In  another  case,  a  somewhat  sunilar 
contract  came  up  on  demurrer.  The 
plaintiff  declared  on  an  agreement  that 
the  drfendant,  in  consideration  of  2a. 
6d.  in  hand  paid,  and  of  £4  ITs.  M.  to 
be  paid  on  performance,  agreed  to  de- 
liver two  grains  of  rye  com  on  Monday, 
the  29th  of  March,  and  four  grains 
on  the  next  Monday,  and  so  doubling 
guoHbetaUo  die  LuTueioT  one  year.  The 
defendant  demurred,  saying,  "that  the 
agreement  appeared,  upon  the  face  of 
it,  to  be  impossible,  the  rye  to  be  deliv- 
ered amounting  to  such  a  quantity  as 
all  the  rye  in  the  world  was  not  so 
much;  and  being  impossible,  was  void, 
and  the  defendant  not  bound  to  pcr- 
fonn  it."  But  after  argument  the 
court  thought  otherwise,  Powell,  J., 
saying:  "That  thou^  the  contract  was 
a  foolish  one,  it  would  hold  in  law,  and 
the  defendant  ought  to  pay  something 
for  his  folly;"  whereupon  the  reporter 
adds:  "The  counsel  for  the  defendant 
peiodvii^  the  opinion  of  the  court  to 
be  against  his  client,  offered  the  plain- 
tiff hie  half  crown  and  hia  coeto,  which 

71 


was  accepted  of,  and  so  no  judgment 
given  in  the  case." 

A  question  arose  on  the  meaning  of 
the  contract — the  defendant  insisting 
that  quolibet  aUo  die  Luna  meant  every 
Monday,  but  Liord  Holt  said  it  must  be 
construed  "eoery  other  Monday."  This 
made  a  material  difference  in  the  po*. 
aibility  qI  executing  the  contract;  for 
if  the  quantity  were  doubled  thirty 
times,  it  would  have  reached  125 
quarters;  if  fifty-two,  it  would  have 
amounted  to  524,288,000  quarters. 
Thomborow  v.  Whitacre,  2  Lord 
Raym.  1164. 

And  the  principle  of  James  v.  Mor- 
gan was  approved  of  by  Lord  Chancel- 
lor Hardwicke,  in  Earl  of  Chesterfield 
V.  Jansen,  1  Wils.  286,  295. 

»  Cutler  V.  How,  8  Mass.  267;  Cutler 
D.  Johnson,  8  Mass.  266;  Bajtter  v. 
Wales,  12  Mass.  365;  Leland  v.  Stone, 
10  Mass.  459.  And  Lord  Mansfield 
used  analt^ous  language  in  r^ard  to 
the  action  for  money  had  and  received. 
"Shall  a  man,"  said  his  lordship,  "in 
an  action  for  money  had  and  recrived, 
which    is   an   equitable   action,    and 
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if  the  i^aintiff  should  find  the  defendaat'a  owl,  the  court  de< 
clared,  thou^  the  promiBe  was  proved,  that  the  jury  might 
mitigate  the  damages.**  **  And  where  the  buildiiig  of  a  jail 
was  let  to  the  lowest  bidder,  and  the  defendant  took  the  c<at- 
traet  at  lees  than  a  fourth  part  of  a  fair  price,  and,  upcm  his 
subsequent  failure  to  perform,  the  contract  was  let  to  another 
contractor,  it  was  held  that  the  measure  of  damages  was  not 
the  difference  between  the  two  bids,  but  the  difference  between 
a  fair  price  at  the  first  and  at  the  second  lettii^;  the  court 
lemarkiog  that  "equity"  will  permit  no  more  reoorery  than 
the  actual  loss  caused  by  the  defendant's  foolish  bidding.*' 

On  this  principle  must  be  rested  the  decision  in  a  New  York 
case."  The  defondante  being  engaged  in  a  fiour  commission 
business,  hired  of  the  plaintiff  for  one  ni^t  a  oanTas  cover,  fifty 
feet  in  length  by  twenty-five  feet  wide,  to  be  spread  over  flour 
on  board  a  canal  boat  lying  at  a  wharf  in  the  city  of  New  York. 
Hie  price  to  pfud  be  ior  the  use  of  the  canvas  was  the  "oua- 
tomary  chaige,"  which  for  twenty-four  hours  or  less  was  proved 
to  be  one  dollar.  Through  some  oversight  the  cov^  was  not 
returned  until  the  lapse  of  about  five  weeks.  The  action  was 
brought  for  the  use  of  the  canvas  during  the  whole  period  last 
mentioned.  The  plaintiff  inasted  upon  a  recovery  of  one  ddlar 
for  each  day  of  the  detention.  It  was  h^d  that  defendants 
were  not  liable  to  be  charged  at  the  contract  rate  per  day  for 
evwy  day  during  which  the  canvas  was  detained.  The  recov- 
ery should  have  be«i  limited  to  the  value  of  the  use  for  the 
sitire  period  of  the  detention.  It  will  be  noticed  that  this  is 
the  result  of  a  laii  interpretation  of  the  contract ;  for  the ' '  cus- 
tomary charge"  for  one  night  was  not  the  customary  charge 
for  five  weeks. 

But  in  a  later  case  in  Massachusetts,  the  earlier  cases  cited 
above  are  overruled,  and  the  right  of  a  court  <^  law  to  modify 
an  unc(Hiscionable  contract  has  been  dMued.*^  The  assolicHi 
of  the  right  to  sever  the  contract,  to  declare  a  part  of  it  uneon- 

founded  in  coiucieooe,   recoveo-  such  '■  C^MBbwt  v.  Port  Bend  CcMnty,  14 

aa  umneaiiunble  &ad  ezoibitant  dn-  Tex.  34. 

maiidT     Moat  cleoriy  he  tbail  not."  ■•  Riuadl  «.  RoberU,  3  E.  D.  Smith, 

Jeetons  tt.  Brooke,  2  Cowp.  793;  and  318. 
Fkiytx  V.  EdwudB,  1  Cowp.  112. 
"  Bacon  Abr.  Durmgee,  D. 
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scionable  and  oppressive,  and  to  decree  performance  of  the 
rKoaiuder,  is  the  exrarise  of  an  equitable  power  of  a  high  order, 
the  incautious  exercise  of  which  might  lead  to  very  dangerous 
results.  These  cases  might  more  properly  be  brought  within  the 
rule  governing  cases  of  fraud  and  opfffession.  If  the  contract 
is  on  its  face  so  extortionate  and  unjust  as  to  bear  evident 
marks  ot  deceit,  then,  instead  of  wasting  time  in  trying  to 
reduce  the  relief  to  the  standard  of  strict  justice,  the  whole 
agreement  should  be  pronoxmced  void.  Under  the  modem 
system  of  pleading  and  the  fusion  of  the  two  systems  oi  Law 
and  Equity,  either  party  is  usually  able,  in  cases  of  unconscion- 
able agreements,  to  obtain  such  equitable  reUef  as  he  may  be 
entitled  to,  either  in  the  way  of  reforming  or  avoidiDg  the 
contract. 

§  607.  Prepaxmtiotts  to  ^etttmn. 

As  we  shall  presently  see,  the  graieral  rule  is  that  the  j^aintiff 
recovers  the  sum  total  of  the  benefits  or  gains  of  a  contract  leas 
the  e:q>ense8.  Hence  he  cannot  recover  fcH*  the  expenses  of 
preparations  to  commence  performance  of  the  contract,  for  he 
woxdd  have  equally  incurred  those  ex[>enses  if  the  defendant 
had  performed  his  part.**  Where,  however,  the  plaintiff  can- 
not recover  the  profits  he  would  have  made  by  his  contract, 
as,  when  they  are  imcertain,  he  is  in  the  ordinary  case  allowed 
to  recover  the  expenses  incurred  by  him  in  his  preparations  to 
perfonn.*'    So  where  the  plaintiff  agreed  to  sui^ly  laborers 

"Alabama:  Bukiiger  e.  Miller,  60  Brake  Co.  r.  Sin,  41  Fed.  662  (to  in- 

AU.  306;  Muan  o.  A1&.  Iron  Co.,  73  stall  elevator;  no  profits  being  prored, 

Alft.  370.  pUmtiff  reooYWn  outUy  on  parts  of 

Oeorgia:  Fontajne  c.  Baxley,  90  Ga.  elev&tor  prepared  for  iiMtaHing);  Gnt- 

41ft,  17  a  E.  1015.  fsD  *.  fiprague  Electric  Co.,  US  Fed. 

Induma:   WiHStaoa  v.    (Hiphant,   3  749  (contraot  by  defendant  to  tMt 

Ind.  371.  patent  and  use  it  if  lucoeeafu];  pluntiff 

JtfMaac&HMUa.'  Noble  *.  Amea  Mfg.  reoovcn  txptaat  of  pieparing  for  test); 

Co.,  112  Masa.  403.  Cun«n  e.  Snuth,  14(t  Fed.  945,  SI 

UkA:  Hawtey  t.  Cotey,  9  Utah,  1T6,  C.  C.  A.  537  (contract  to  invedtigate 

33  Pao.  60S.  project  for  pipe  Une;  expenditures  made 

Vtnnont:   Curtis  •.  &nitfa,  48  Vt.  after  contract  signed  in  pi^Mntiaa  for 

116.  performance  recoverable). 

Wmt  Virginia:  Patton  o.  Elk  Bivw  Alabama:  W(»lluagton  v.  Gwin,  119 

NaT.  Co.,  13  W.  Va.  360.  Ala.  44,  24  So.  739,  4S  L.  R.  A.  382 

■■  Untied    8lalt§:     EOitkoipe    Air-  (ecmtract  to  mine  and  deliver  iron  ore; 
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for  the  defendant  at  $1.25  per  day,  and  expended  money  in 
procuring  laborers,  but  the  defendant  refused  to  hire  them,  no 


if  profits  unoertain,  reasonable  expauee 
Ol  preparation  recoverable). 

Qa^omia:  Cedeiixns  r.  Robiaon, 
100  Cal.  B3,  34  Pa.  625  (to  harvest 
grain;  plaintiff  recovera  outlay  on  faith 
of  the  contract). 

Florida:  Brent  n.  Paricer,  23  Fla.  200, 
1  So.  780  (to  cut  and  haul  timber;  ex- 
pense of  making  causeways  and  land- 
inp  recoverable). 

Georgia:  McKeniie  d.  Mitchell,  123 
Ga.  72,  51  S.  £.  34  (to  submit  a  claim 
to  ariutration;  neeeanuy  eipenaea  in 
preparing  for  arbitration  may  be  re- 
covered). 

lUinoit:  Southern  Pac.  Co.  o.  Amer- 
ican Well  Works,  172  III.  9,  49  N.  E. 
575  (to  sink  wells;  pluntifT  gets  value 
of  materials  for  work  which  were  pre- 
pared and  wasted). 

Iowa:  Dean  p.  White,  6  la.  266  (to 
^ve  uae  of  defendant's  mill;  plaintiff 
recovera  expense  d  prqiaring  en^e 
and  boiler  for  use  of  mill) . 

Kanvu:  Aiiansas  V.  T.  &  L.  Co.  v. 
Lincoln,  66  Kan.  145,  42  Pac.  706  (to 
build  railroad  through  town;  purchaaer 
of  land  from  the  defendant  recovers 
loss  of  profits  of  established  businesa 
which  he  relinquished  to  move  to  the 
town);  Paola  Gas  Co.  v.  Paola  Glass 
Co.,  56  Kan.  614,  44  Pac.  621,  54  Am. 
St.  Rep.  598  (to  supply  fuel  for  factory; 
plaintiff  recovera  expense  of  attempt  to 
operate  factory). 

Kefttucky:  Courier  Journal  Co.  d. 
Milien,  20  Ky.  L.  Eep.  1811,  60  S.  W. 
46  (to  employ  pl^tiff  as  agent  in 
certain  county;  pluntiff  recovers  ex- 
pense of  hiring  room,  etc.,  in  prepara- 

MaetachuseUa:  Johnson  n.  Arnold,  2 
Gush.  46  (to  employ  pluntiff  to  take 
charge  of  a  business;  plaintiff  recovera 
loss  of  time  and  expense  of  removal). 

Mistimppi:  New  Orleans,  J.  &  G. 
N.  R.  R.  V.  Echols,  64  Misa.  264  (to 


buy  water  from  plaintiff  at  certain 
station;  plaintiff  recovera  e:qien8B  of 
meeting  water  tank  th^e). 

New  York:  People  v.  Flynn,  189  N.  Y. 
180,  82  N.  E.  169  (bolder  of  theatre 
ticket  refused  admiaHon;  recovers 
necessary  expenses  incurred  to  attend 
performance);  Meylert  c.  Gas  Consum- 
era'  Ben.  Co.,  14  N.  Y.  Supp.  148  (con- 
tract that  [daintiff  ^oulS  introduce 
a  patent  burner;  plaintiff  recovera  ex- 
pense of  preparation,  and  also  amount 
he  would  have  earned  in  his  pnrfeedon 
as  phydcdan);  Abbey  f.  Mace,  19  N.  Y. 
Supp.  375  (contract  for  decorating; 
plaintiff  recovers  expense  of  prepuing 
machinery  and  value  of  time  lost); 
Nelson  v.  Hatch,  70  App.  Div.  206,  75 
N.  Y.  Supp.  389  (contract  by  defendant 
to  cany  on  lit^tion;  advances  and  ex- 
penditures recoverable);  Luxenberg  v. 
Kdth  &  P.  A.  Co.,  64  Misc.  69,  117 
N.  Y.  Supp.  979  (holder  of  theatre 
ticket  refused  admission ;  recovers  nec- 
essary expenses  incurred  to  attend  per-~ 
formance). 

North  Carolina:  Jones  ».  Miol,  89 
N.  C.  89  (to  provide  money  for  plain- 
tiff to  carry  on  business;  pltuntiff  re- 
covers time  lost  and  expense  of  hiring 
assistance). 

Penjuj/loania:  Rogers  ti.  Davidson, 
142  Pa.  436,  21  Atl.  1083  (to  saw  do- 
f  endont's  timber;  plaintiff  recovers  cost 
of  preparation  to  run  the  saw-mill). 

Somh  Carolina:  Martin  v.  Seaboard 
A.  L.  Ry.,  70  S.  C.  8,  48  8.  fi.  616  (to 
run  spur-trock  to  plaintifTa  mill;  plain- 
tiff recovera  expenditures  in  expectai- 
tion  of  having  track). 

Tennewee:  Taylor  b,  Hunnicut,  42 
S.  W.  225  (to  enter  into  partnership; 
plaintiff  recovers  value  of  ^me  put  into 
the  businees,  also  <rf  time  during  which 
he  remained  idle  in  expectation  of  the 
partnership  being  formed). 

Ttxa»:  Smith  o.  Crtri>y,  47  Tex.  121 
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dam^es  being  provable  for  loss  of  profits  of  the  contract,  the 
plaintiff  was  allowed  to  recover  the  expense  of  procuring  the 
laborers.*"  So  in  an  action  for  breach  of  contract  to  submit  the 
claims  of  the  parties  to  arbitrators,  although  it  was  found  that 
tiie  pl^ntiff  had  no  claim,  and,  therefore,  that  the  right  was 
probably  of  very  small  value,  he  was  allowed  to  recover  "ex- 
penses to  which  he  has  been  subjected  by  reason  of  his  neces- 
sary preparations  for  a  trial  before  the  arbitrators,  on  account 
of  his  own  loss  of  time  and  trouble,  and  in  employing  counsel, 
taking  depositions,  payments  to  witnesses  and  arbitrators," 
and  other  expenses,  his  recovery,  however,  being  limited  to 
these  expenses  only  so  far  as  these  preparations  would  not  be 
available  for  the  trial  of  his  cause  before  the  ordinary  tri- 
bunals." So  where  it  was  found  impossible  to  estimate  the 
profits  of  a  contract  to  build  a  railroad,  the  plaintiff  was  al- 
lowed to  recover  for  the  abrupt  termination,  for  loss  of  material, 
for  shanties  put  up,  travel  of  hands,  depreciation  in  value  of 
tools,  materials,  etc.*'  And  where  the  defendant  agreed  to  set 
up  a  machine  for  the  plaintiff,  and  give  him  the  excIuMve  use 
of  such  machines  in  bis  county,  the  plaintiff,  upon  breach  of 
the  contract,  may  recover  the  loss  incurred  by  procuring  a 
boiler."  And  upon  breach  of  an  agreement  that  the  plaintiff 
shall  have  the  exclusive  sale  of  the  defendant's  goods  in  a  cer- 
tain territory,  the  plaintiff  may  recover  the  adverting  ex- 
penses and  other  expenditures  in  preparation  for  sale."    So 

(to  locate  land  for  defendant;  plaintiff  Ont.  App.  34  (to  bring  laborers  from  a 

recovers  value  of  time  and  labor  in  distant  place  to  work  for  defendant; 

locating);  Withers  D.  Edwards,  26  Tex.  plaintiff  recoven  expense  of  journey 

CSv.  App.  189,  62  S.  W.  795  (to  CO-  andof  brining  the  men). 

(^)«ate  in  buying  stock  to  secure  con-  *  Mandia   v.    McMahon,    17    OnL 

trol  of  a  bank;  plaintilf  recovers  pre-  App.  34. 

fniiima  paid  for  stock  above  its  actual  *^  Georgia:    McKenzie    c    Mitobdl, 

value);  Peacock  r.  Coltrane  (Tex.  Civ.  123  Ga.  72,  SI  S.  E.  34. 

App.),  116  S.  W.  389  (to  teach  school;  Maine:  Call  c.  Hagar,  69  Me.  521. 

plaintiff  recovers  expense  of  hiring  a»-  MaataekuMitt:  Pond  ti.  Harris,  113 

natant).  Mass.  114;  New  Haven  ft  N.  Co.  e. 

Engiaitd:  Herring  s.  Tomlin,  2S  Eng.  Hayden,  117  Mass.  433. 

L.  ft  Eq.  142  (to  enter  into  partnership;  *■  FhilUpe  ft  C.  C.  Co.  t>.  Seymour,  91 

profits  bdng  uncertain,   plaintiff  re-  U.  8.  646,  23  L.  ed.  341. 

covua  expense  of  journeys  on  the  busi<  **  Dean  v.  White,  5  la.  266. 

ne«  of  the  firm).  "  Untied  SUUet:  Taylor  Mfg.  Co.  A 

Canada:  Mandia  v.  McMahon,  17  Hatcher  Mfg.  Co.,  39  Fed.  440. 
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where  the  defendant  agrees  to  provide  pltuntiff  with  a  place 
for  a  public  performance;  since  the  profits  of  the  business  are 
too  speculative  for  recovery,  the  plaintiff  may  recover  the  ex- 
penses of  preparation  for  the  performance.*' 

The  case  of  Curtis  v.  Smith  "  may  seem,  to  be  opposed  to 
liiese  views.  In  that  caae  Uie  plaintiff,  a  builder,  had  agreed  to 
furnish  stone  and  to  build  some  wing  walls  for  the  defendant's 
bakery,  to  be  ccomnenced  when  the  sta^ngs  were  taken  down. 
Before  they  were  taken  down,  the  defendant  terminated  the 
contract.  The  plaintiff  had  performed  some  labor  in  getting 
out  stone.  The  court  said,  that  if  the  intention  was  that  the 
quarrying  should  not  be  commenced  till  after  the  staging  had 
been  takai  down,  then  the  plaintiff  could  only  recover  the  ex- 
cess of  the  contract  price  over  what  it  would  have  coat  him  to 
perform,  but  that  if  the  stone  was  to  be  quarried  previous  to 
the  taking  down  of  the  staging,  the  plaintiff  should  recover  the 
difference  between  the  value  of  the  stone  and  the  value  of  the 
plaintiff's  services  in  getting  it  out.  In  this  case  it  appears  that 
the  decision  turned  uptm  the  interpretation  of  the  contTact;  and 
no  allowance  was  made  for  mere  pnpar(Uiona  to  praform,  be- 
cause the  prc^ts  of  the  contract  were  given  as  damages.  And 
in  the  case  of  Curran  v.  Smith  *'  the  legal  expenses  of  preparing 
the  contract  for  signature  were  not  allowed,  on  the  ground 
that  they  were  quite  independent  of  performance  or  of  i»epara- 
tion  to  ptaiorm. 

In  another  class  of  cases,  where  the  expenses  incurred  by  the 
plaintiff  had  no  relation  to  the  defendant's  performance,  it  has 
been  said  they  could  not  be  recovered,  though  the  profits  of 
the  contract  were  too  uncertain  for  recovery.  So  where  plain- 
tiff undertook  to  put  down  at  an  agreed  price  p^  foot  a  well 

QUo;  Smith  *.  Weed  S.  M.  Co.,  26  UtMovri:  Athletic  BaaebaU  Asme.  *. 

Oh.  St.  6^.  St.  laWB  5.  P.  Awoc.,  67  Mo.  App.  653 

Wmt   Virffinia:  Ste^ng  O.  Co.  c  (tnvding  expenses) ;  Oaudius  o.  West 

HouM,  25  W.  Vft.  64.  End  S.  A.  Co.,  106  Mo.  App.  346,  84 

See,   however,  CaRoU-Poirter  B.  ft  S.  W.  364. 

T.  Co.  V.  Columbus  Moch.  Co.,  6S  JV«tD  York:  Bemsteia  v.  Meech,  130 

Fed.  461,  8  C.  C.  A.  190.  N.  Y.  364,  29  N.  E.  2S6. 

^Arkanscu:  O'ConneU  o.  Rooso,  66  "48Vt.  116. 

Ark.  6(13,  20  a  W.  531  (pronding  ap-  « 149  Fed.  94C,  81  C.  C.  A.  C37. 
ptaxtue,  procuring  lioenae,  getting  pex- 
formers  to  the  place). 
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which  could  not  be  pumped  dry,  and  aftu  serial  unsucceesful 
borings  he  was  etoj^ed  in  the  midst  of  anotho-  boring,  it  was 
held  that  he  could  not  recover  the  cost  of  the  abandoned  bor- 
ings. The  labor,  as  the  court  said,  had  been  expended  in  vain, 
and  no  part  of  the  cost  could  have  been  recovered  if  they  had 
ccHnpleted  the  ocmtract.*"  So  iriiere  ttiree  persons  covenanted 
jointly  to  buy  a  set  of  boring  iaUB  and  each  sink  an  oil  well  on 
his  own  lend,  and  at  hia  own  expeaae,  and  if  successful  to  de- 
liver to  the  otjiers  one-twentieth  of  the  oil  taken,  and  one  sunk 
his  well  but  obtuned  no  oil,  and  there  was  no  evidence  that 
any  oould  be  obtained,  the  court  h^d  that  he  could  not  recover 
in  an  action  against  one  of  the  others  the  expense  of  nnking 
his  own  wetl." 

It  ia  submitted  that  the  real  reason  for  the  distinction  in  these 
cases  is  the  speculative  nature  of  the  contract.  If  the  whoje 
matter  is  a  speculation  there  can  be  no  presumption  that  the 
plaintJS  would  have  realised  from  performance  an  amoimt 
equal  to  the  cost  of  preparation;  in  these  cases  it  is  quite  clear 
that  he  would  not  have  done  so. 

If  there  is  an  e^qprees  contract  to  pay  any  expenses  incunod, 
of  course  the  defendant  is  liable  to  the  ptaintiff  for  the  amount."* 
So  where  a  lessor  had  agreed  to  pay  the  lessee  for  any  damage 
sustuned  in  consequence  of  fitting  up  the  premises  if  he  ousted 
him,  tiie  lessee  was  allowed  to  recover  the  expense  of  fitting 
them  up,  less  the  use  which  he  bad  had  for  two  years.  In  the 
estimate  should  be  included,  it  was  said,  the  injury  to  the  car- 
pets by  beic^  cut.*^  So,  also,  where,  there  is  an  implied  con- 
tract, for  instimce,  where  the  United  States  had  agreed  to  pay 
the  defendant  for  services,  and  to  give  him  due  notice  before- 
hand of  the  time  when  performance  would  be  required.  Notice 
was  ^ven,  but  perforinance  was  not  required.  The  plaintiff 
was  not  allowed  to  recover  the  profits  he  would  have  made,  but 
was  allowed  to  recover  for  injury  suffered  by  making  ready  to 
meet  the  requirements  of  the  contract,  which  would  include 
damages  for  "loss  of  time,"  "trouble  and  expense."    The  no- 

■  Reynolds  v.  Levi,  122  Mich.  115,  »  Tufta  ■.  Plymouth  Q.  M.  Co.,  14 

80  N.  W.  999.  AH.  (Mass.)  407. 

«  Hut«Iuiuoa  B.  Snider,  137  Pa.  1,  20  "  Pratt  v.  Paine,  119  Mus.  439. 
Atl.  6ia 


itizecy  Google 


1176  DAMAGES  IN  ACTIONS  ON  CONTRACTS  §  607a 

tice  seems  to  have  been  treated  as  an  implied  promise  to  pay 
for  expenses  inmrred  if  perfoimance  was  not  required.'* 

§  607ft.  Expense  of  remoraL 

Expense  of  removal  to  leased  premises,  of  which  the  land- 
lord fails  to  give  posseswon,  may  be  recovered.  Thus  where 
an  agreement  had  been  made  to  let  certain  premises  as  a  tavern 
stand,  and  the  pl^ntiff  had  removed  his  family  to  take  posses- 
sion, which  was  refused,  it  was  held  that  the  plaintiff  was  en- 
titled to  recover,  not  only  the  value  of  the  lease,  but  aiao  his 
expenses  in  removing  his  family  and  furniture,  and  this  without 
any  allegation  of  special  damage  in  the  declaration.'* 

Where  the  agreement  is  that  the  plaintiff  shall  come  from  a 
distance  and  take  employment  with  the  defendant,  in  an  ac- 
tion for  breach  of  the  contract  of  employment,  the  plaintiff  may 
recover  the  expense  of  removal.  Thus  where  a  defendant  had 
engaged  the  phuntiff  to  remove  to  Indiana,  to  carry  on  buaness 
there,  and  failed  to  furnish  the  stock  necessary  for  so  doing, 
the  court  allowed  the  plaintiff  as  damages  compensation  for 
the  loss  of  his  time  in  removing  to  Indiana  and  back  again  to 
his  original  domicile.'^ 

So,  in  New  Hampshire,  where  the  defendant  proposed  by 
letter  to  the  plaintiff  that  the  latter  should  come  to  that  State 
from  Minnesota;  agreeing,  if  he  would  do  so,  to  give  him  and 
his  wife  a  year's  board,  and  allow  him  to  cany  on  the  defend- 
ant's farm ;  it  was  held  that  the  expenses  incurred  by  the  plain- 
tiff in  removing  his  family,  and  probably  compensation  for  his 
necessary  loss  of  time,  might  be  recovered.**  So  where  the  de- 
fendant agreed  to  support  plaintiff  if  plaintiff  would  live  with 
him,  plaintiff  may  recover  the  expenses  of  removal.* 

A  Massachusetts  decision  seems  difficult  to  reconcile  with 

"Bulkley  r.  U.  S.,  19  Wall.  37,  22  *«Johii80Dt>.  Arnold,  2  Ciuh.  (Mobs.) 

L.  ed.  62.  46;  hoc,,  McLean  v.   News  Pub.  Co., 

"  Driggs    !■.     Dwi^t.     17    Wend.  (N.  D.)  129  N.  W.  93. 

(N.  Y.)  71;  Lawrence  v.  Wardwell,  ft  »  Woodbury  p.  Jonee,  44  N.  H.  206. 

Barb.    (N.    Y,)    423.    ace..   GUea    t..  -  Keniueky:  McDaniel  ».  Hut«her- 

O'Toole,  4  Bwb.  (N.  Y.)  261.  eon,  136  Ky.  412,  124  S.  W.  384. 

But  he  may  not  recover  the  expense  N^vaaka:  Bryant  b.  Barton,  32  Neb. 

of  packing  and  Btoring  his  goods  a  long  613,  49  N.  W.  331. 

time  in  advance.    Lowenstdn  v.  Chap-  Neai  Hampakirt:  Woodburv  c  Jones, 

peU,  30  Barb.  <N.  Y.)  241.  44  N.  H.  206. 
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this  general  doctrine."  In  that  case  the  offer  was:  "I  am 
ready  to  offer  you  a  foreman's  situation  as  soon  as  you  may 
get  here."  It  was  held  that  the  plaintiff  could  not  recover 
the  racpenses  of  his  journey  from  the  Sandwich  Islands  to  Mas- 
sachusetts,  nor  the  value  of  his  time  in  the  journey.  Morton,  J., 
aaid:  "The  expenses  of  the  removal  were  incurred  before  the 
contract  took  effect."  Though  this  may  be  technically  true, 
the  removal  was  contemplated  by  the  parties  as  a  consequence 
of  the  offer,  and  it  is  difficult  to  distinguish  the  case  from 
others  in  which  the  expense  of  removal  was  allowed.  In  a 
later  case  in  the  same  State  "  in  which  it  appeared  that  the 
plaintiff,  on  the  promise  of  the  defendant  to  give  property  to 
plaintiff's  wife,  after  defendant's  death,  if  plaintiff  would  move 
"from  his  residence"  to  defendant'shome,  and  take  care  of  her, 
accepted  the  offer,  and  actually  removed  his  buildings  to  de- 
fendant's land,  he  was  not  allowed  to  recover  the  cost  of  mov- 
ing the  buildings,  since  this  was  not  called  for  by  the  contract. 

§  607b.  Stock  of  goods  purchased  on  faith  of  lease  or  convey- 
ance. 

Loss  on  a  stock  of  goods  bought  on  faith  of  a  lease  of  business 
premises  of  which  the  lessor  refuses  to  (pve  possession  is,  it 
would  seem,  too  remote.  Nevertheless,  in  an  early  case,  in 
which  the  plaintiff  declared  for  breach  of  an  agreement  to  let 
the  plaintiff  have  the  use  of  certain  mills  for  six  months,  in 
consideration  of  £10,  it  appeared  that  the  mills  were  worth  but 
£20  per  annum,  and  yet  damages  were  given  to  £500,  by  reason 
of  the  stock  laid  in  by  the  plaintiff;  and,  per  curiam,  "the  jury 
may  well  find  such  danu^ies,  for  they  are  not  only  bound  to  give 
the  £10>  but  also  all  the  special  damages."  "  The  Supreme 
Court  of  New  York,  commenting  on  this  case,  said:  "Very 
likely  it  appeared  that  the  breach  of  contract  was  committed  to 
favor  some  particular  interest  of  the  defendant,  or  his  friend, 
though  the  case  mentions  a  simple  refusal  to  perform;"  *"  but 
perhaps  it  may  rather  be  brought  within  the  rule  of  Hadley  v. 
Baxendale,  which  will  be  presently  stated,  both  parties  know- 

"  Noble  B.  Ames  Manufacturing  Co.,         "  Nurae  v.  Buns,  T.  Raym.  77. 
112  Maw.  492.  *■  Blfinchard  v.  Ely,  21  Wend.  342. 

•■  Keneraon  o.  Colgan,  164  Mass.  166, 
41  N,  E.  122, 
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log  the  object  to  which  the  mills  were  to  be  i^>plied,  and  the 
I08B  of  the  plaintiff's  etock  being  considered  as  contemplated  by 
them. 

Recait  authorities  hold  such  a  icffls  not  to  be  eompensatedt 
in  the  absence  of  notice.  Thus,  where  the  leased  iffemises  con- 
sisted of  a  farm,  the  plaintiff  was  not  idlowed  to  mover  the 
loss  he  suffered  by  a  purchase  of  stock  for  it.*' 

In  a  similar  action,  irtiere  machinery  of  a  less  capacity  than 
that  bargained  for  was  furnished  for  a  new  mill,  it  was  held  that 
loss  on  large  purchases  of  stock  for  runnii^  a  mill  of  the  agreed 
capacity  and  loss  caused  by  abandoning  the  planting  for  the 
milling  business,  were  both  too  remote.**  Where  the  defendant 
broke  hb  contract  to  convey  land  to  the  plaintiff,  the  latter 
cannot  recover  compensation  ior  money  paid  an  architect  for 
plans  for  a  proposed  building  on  the  premises.**  But  he  may 
recover  for  expense  of  examining  title.** 

§  608.  Reduction  of   damages:  Rule   of  avoidable  conse- 


The  rule  of  avoidable  consequences  is  fully  applicable  to  'ac- 
tions for  breach  of  contract.  So  for  breach  of  a  contract  to 
repair,  the  pkuntiff  cannot  recover  consequential  damages  re- 
sulting to  his  property  from  a  failure  to  repair,  except  for  such 
damage  as  happened  before  he  could  reasonably  make  the  re- 
paini  himself,**  and  for  failure  properly  to  construct  water- 
works the  plaintiff  could  not  recover  for  damage  caused  by 
leaking  alter  he  ^ould  have  r^>aired  the  leaks  himself;  **  so  on 
breach  of  an  agreement  that  plaintiff  might  store  secondhand 
'  brick  on  a  lot  adjoining  that  upon  which  he  was  building  a 
house,  the  plMntiff  could  not  recover  the  value  of  the  brick 
but  only  the  cost  of  removing  them  £md  storing  them  dse- 
where.*'  On  this  principle  it  was  held  that  for  a  breach  of  the 
contract  to  remove  the  plaintiff's  hotel  the  plaintiff  could  not 


"  Robreoht  •.  Muling,  ZB  W.  Vk. 

H  Lwitiana:  CMe  v.  Lewll,  6  Ijl. 

766. 

Ann.  293. 

M  WUIinghMn  0.  Hoovan,  74  Ga.  233, 

Termetaee:  Fort  v.  Omdoff,  7  Heiak. 

B8  Am.  Rep.  43S. 

167. 

"Chwnbertain  f>.  hndy,  «  N.  Y. 

••  Hensea  v.  Beebe,  111  Iowa,  534,  S2 

Super,  a.  4U. 

N.  W.  942. 

« Walker  V.   Moore,    10  B.   &    C. 

410. 

N.  Y.  442,  10  Am.  Rep.  402. 
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recover  the  profits  which  he  could  have  made  from  ibe  hotd, 
but  only  the  expense  of  procuring  its  removal  by  another." 
For  a  defect  in  part  of  a  machine  the  plaintiff  could  not  re- 
cover for  loss  of  use  of  the  naachine  if  the  part  could  have  been 
replaced."  Where  the  defendant  contracted  to  take  and  pasture 
cattle  and  the  contract  was  terminable  at  any  time  at  the 
will  of  the  plaintiff  and  the  plaintiff  claimed  damages  for  in- 
jury to  the  cattle  by  reason  of  poor  pasturage  it  was  held  that 
if  he  discovered  that  the  animals  w.ere  not  being  properly  pas- 
tured and  nevertheless  allowed  them  to  rranain  in  the  defend- 
ant's possession,  he  could  not  recover  damages  for  injury  to  the 
cattle  by  the  poor  pasturage.™ 

On  this  principle  again  where  the  defendant  had  agreed  to 
furnish  power,  and  the  power  was  to  the  knowledge  of  the 
plaintiff  insufficient,  the  latter  cannot  recover  the  value  of  raw 
materials  spoiled  in  an  unwise  attempt  to  manufacture.^'  On 
the  other  hand,  where  logs  were  badly  sawed  by  the  defendant 
in  the  performance  of  a  contract,  but  the  damages  could  have 
been  reduced  by  resawing  this  should  be  done.'* 

Attempts  have  been  made  to  reduce  the  measure  of  recovery 
by  showing  that  the  pbuntiff  made  or  might  have  made  another 
contract,  to  be  performed  at  the  same  time  in  which  the  contract 
in  suit  was  to  have  been  performed.  Thus  where  the  plaintiff 
sued  on  a  contract  for  driving  piles,  the  court  intimated  that 
the  defendant  might  reduce  the  damages  by  showing  that  the 
plaintiff  could  have  gotten  other  contracts,  immediately  i^>on 
the  defendant's  breach,  and  might  have  made  a  profit  from 
them." 

But  the  better  opinion  is,  as  we  have  aheady  seen,^*  that  no 
such  reduction  should  be  allowed.^'    In  the  first  place,  it  sel- 

"  Shermui    Center    Town    Co.    v.  "  Grice  ■>.  Noble,  66  Mich.  700,  38 

Leoaatd,  46  Kan.  364,  26  Pu.  717.  N.  W.  766. 

•*  D.  N.  Oaborne  &  Co.  v.  Cupento-,  "  CindniHtti,  I.  St.  L.  &  C.  Ry.  «. 

37  Minn.  331,  34  N.  W.  163.  Lutm,  112  Ind.  276,  11  N.  E.  784,  14 

»  Loomer  v.  Thomu,  38  Neb.  277,  56  N.  E.  706. 

N.  W.  973.    The  eame  principle  appliee  "  See  chapter  on  Avoidable  Conae- 

in  caae  of  a  contract  to  supply  feed  for  quences. 

cattle.     Kentucky  D.   A  W.  Co,    r.  "/iniia;  Klingman*.  Racine  Sattley 

lillaid,  leo  Fed.  34,  87  C.  C.  A.  191.  Co.  (la.),  128  N.  W.  IIOQ  (to  seU  de- 

"  Runell  e.  Giblin,  16  Daly,  268,  10  fendant's  goods). 

N.  Y.  Supp.  316.  ilffitoun.-   Blade  River   L.   Co.  t. 
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dom  appears  that  both  contracta  might  not  have  been  entered 
into  and  a  profit  made  upon  both  by  the  plaintiff.  In  the  second 
place,  the  defendant  has  no  claim,  l^al  or  equitable,  to  have 
the  benefit  of  the  second  contract.  The  seeming  analogy  of 
contracts  of  service  is  not  sound,  for  in  such  contracts  the 
measure  of  damages  is  the  loss  of  the  wages  of  service,  and  if 
another  employment  can  be  obtained  the  defendant  does  not 
cause  a  loss  of  wages.  To  state  it  in  another  way,  the  profits  of  a 
contract  of  service  consist  in  the  difference  between  the  wages 
that  can  be  earned  under  the  contract  and  the  wages  that  can 
be  earned  elsewhere,  and  there  is  no  posability  of  the  plain- 
tiff's obtaining  double  employment  at  the  same  time.  In  an 
ordinary  contract  the  profits  are  measured  by  the  diETerence 
between  the  price  to  be  obtained  for  the  plaintLEf's  performance 
under  the  contract  and  the  cost  at  which  the  plaintiff  can  per- 
form. Accordingly  where  the  plaintiff  agreed  to  barb  the  de- 
fendant's wire  at  a  certain  price  the  defendant  cannot  reduce 
the  damages  by  showing  that  the  plaintiff  might  have  procured 
other  contracts  for  barbing  wire."  So  when  the  plaintiff  con- 
tracted to  clear  the  defendant's  field  of  stumps  for  a  certain 
sum  in  gross,  it  was  held  that  the  defendant  could  not  reduce 
the  damages  by  showing  the  amount  the  plaintiff  earned  else- 
where; "  and  where  the  defendant  refused  the  plaintiff  p<sses- 
sion  of  a  farm  he  had  agreed  to  lease,  damages  could  not  be  re- 
duced by  showii^  that  the  plaintiff  had  engaged  in  haulii^  at 
a  profit.™ 

In  some  cases,  however,  it  has  been  shown  that  the  plaintiff 
after  breach  of  contract  by  the  defendant  made  profits  which 
coiild  properly  be  regarded  as  a  substitute  for  the  profits  the 
plaintiff  would  have  received  by  the  performance  of  the  defend- 
ant's contract  and  which,  therefore,  the  plaintiff  could  not  have 

Wamer,  93  Mo.  374,  6  8.  W.  210,  3  240,  9  N.  W.  1  {to  puU  stumpe);  Cam- 
Am.  St.  Rep.  544  (to  saw  lumber).  eron  v.  White,  74  Wis.  425,  43  N.  W. 

iV<ii)  York:  Duricee  v.  Mott,  8  Barb.  40S,  5  L.  R.  A.  493  (to  saw  lumber); 

423  (to  raft  lumber).  Allen  v.  Murray,  87  Wis.  41,  57  N.  W. 

Texat:  Weatern  U.  T.  Co.  v.  WU-  979  (to  cut  and  deUver  logs). 

llama  (Tex.  Ov.  A^i.),  137  a  W.  148.  "  Creacent  Mfg.  Co.  t..  Nelson  Mfg. 

WaskingUm:  Watson  v.  Gray'a  H.  B.  Co.,  100  Mo.  325,  13  S.  W.  503. 

Co.,  3  Wash.  283,  28  Pac.  527  (to  sink  "  Nilson  v.  Morse,  52  Wis.  240,  9 

a  well).  N.  W.  1. 

Witamrin:  Nilson  t>.  Moise,  52  Wis.  "  Wolf  v.  Studebaker,  65  Pa.  1&9. 
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made  if  the  defendant's  breach  of  contract  had  not  put  himin  a 
position  to  do  so.  In  a  case  of  this  sort,  if  such  profits  can  be 
made  after  breach  of  contract  by  the  defendant  the  rule  of 
avoidable  consequences  would  require  the  plaintiff  to  make 
them  and  thus  relieve  the  defendant  from  a  portion  of  the  loss 
caused  by  his  breach.  Such  case  arises  where  the  defendant 
had  chartered  space  In  the  plaintiff's  vessel  and  then  failed  to 
provide  a  cait;o.  If  the  space  thus  left  unfilled  could  have 
been  filled  by  the  plaintiff  the  amount  of  freight  he  could  thus 
have  realized  should  be  deducted  from  the  damages  to  be 
ptud  by  the  defendant."  So  where  the  defendant  broke  his 
contract  to  supply  a  certain  amoimt  of  advertising  to  the 
plaintiff,  but  the  plaintiff  filled  all  the  space  reserved  for  the 
defendant  with  equally  profitable  advertising  matter,  it  was 
held  that  this  fact  could  be  shown  in  reduction  of  damages.* 
And  where  upon  breach  of  a  contract  by  plaintiff  to  manufac- 
ture a  nimiber  of  automobile  parts  for  defendant  at  a  certtun 
price,  the  plaintiff  obtained  another  contract  with  another 
company  to  manufactxu^  automobile  parts,  which  occupied 
the  plaintiff's  entire  time  and  force  employed,  and  the  profits 
of  the  second  contract  offset  the  entire  loss  of  the  first,  it  was 
held  that  this  could  be  shown  to  diminish  damages."'  It  will 
be  noticed  that  in  such  cases  the  subtraction  of  this  amount  is 
necessary  in  order  to  arrive  at  the  real  profit  of  the  contract, 
Eonce  the  sacrifice  of  the  substituted  profit  would  be  necessary 
in  order  to  earn  the  payment  due  under  the  contract  and 
therefore  as  an  expense  of  performance  it  must  be  subtracted 
from  the  contract  price  in  order  to  arrive  at  the  profit. 

On  this  principle,  on  breach  of  a  contract  which  calls  for  the 
use  of  plaintiff's  property  or  the  expenditure  of  a  certain  amount 
of  plaintiff's  time  the  use  of  the  property  or  the  time  may  be 
saved  to  the  plaintiff,  and  for  the  value  of  the  property  or  time 
thus  saved  an  allowance  must  be  made.  Such  value  may  be 
most  easily  proved  by  showing  what  the  plaintiff  realized,  or 

"  Medberry    p.    Sweet,    3    Chand.  plaintiff  was  dearly  entitled,  at  the 

(Wia.)  231,  3  Knn.  210.  leaat,  to  nomiiuJ  damages. 

**  Savage  v.   Medical  and  Surgical  "  Harrington- Wiard   Co.    e.    Blom- 

AsaociatJon,  59  Mich.  400.    The  court  atrom  Mfg.  Ck>.  (Mich.),  131  N.  W. 

said  that  no  action  would  lie;  but  the  65B. 
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might  h&ve  retUiekl,  by  the  use  of  the  property  or  time."*  And 
on  the  same  principle  it  has  been  held  that  ^ere  the  pliuntiff 
agreed  to  manufacture  steel  nula  for  the  defendant  at  a  certain 
price,  and  the  defendant  refused  to  re^ve  them,  the  ttiai 
court  allowed  lHt>fit8  made  from  the  sale  to  another  party  of 
rails  mode  from  the  steel  procured  to  fill  the  defendant's  order, 
to  be  subtracted  from  the  profits  of  the  contract  with  the  de- 
fendant; and  the  judgment  was  afifirmed  in  the  Supreme  Court 
of  the  United  States;  the  court  saying  that  the  defendant 
thereby  received  the  benefit  of  all  profits  made  by  the  plaintiff 
which  could  property  be  regarded  as  a  substitute  for  the  profits 
it  would  have  received  had  the  contract  been  carried  out.** 

Where  the  plaintiff  contracted  to  saw  in  his  saw-mill  tiie  de- 
fendant's logs,  and  the  logs  were  not  supplied,  it  has  been  held 
that  the  profits  made  by  using  the  mill  to  saw  other  logs  should 
be  deducted.**  The  correctness  of  this  decision  may  be  ques- 
tioned. The  value  Of  the  steel  and  of  the  use  of  the  saw-mill 
should  of  bourse  be  deducted  in  order  to  arrive  at  the  profite 
of  the  contract  broken;  but  the  d^endant  should  not  be  en- 
titled to  the  profits  of  the  other  contract. 

In  such  cases  if  the  substituted  profits  can  be  deducted  the 


"PUintiff's  time  reqiiii«d  for  per- 
foniunce:  deduct  iboome  from  tune 
saved. 

IfOrMka:  Jewett  v.  Wilmot,  57  Neb. 
700,  71  N.  ».  775. 

Ttxat:  Joske  v.  Hetouita,  15  Tex. 
Civ.  App.  433,  39  S.  W.  680. 

PUintiff'e  property  to  be  used  in 
perfonnance;  deduct  income  from  uee 
of  thftt  BpetlSc  propmy  *tuch  wm 
made  poeaible  only  by  tlie  breach. 
Dunu  V.  Allen,  59  App.  Div.  561,  67 
N.  Y.  Supp.  218;  Baker  Transfer  Co.  v. 
Merehanta'  R.  ft  I.  M.  Co.,  12  App. 
Div.  200,  42  N.  Y.  Supp.  70. 

It  ihouki  be  notioed  in  these  csaes 
that  the  rule  in  certun  contingencies  is 
one  which  does  not  cut  down  but  one 
which  enlarget  reooverj'.  The  profit 
of  the  contract  would  be  arrived  at  by 
subtTMtting  from  the  oontract  price 
the  coet  of  perfonnance,  and  the  value 
of  the  property  or  time  would  be  sub- 


tracted as  part  of  tlie  coet  of  petf  onn- 
anoe.  If,  however,  there  were  no 
other  demand  for  die  use  of  the  pnp- 
erty  or  the  time,  a  los  of  this  profitable 
employment  of  them  would  be  a  oon- 
eequence  of  the  breach.  The  true  doc- 
trine would  therefore  aeem  to  be  that 
the  value  of  the  use  of  property  or  time 
should  in  these  cases  be  deducted,  ub- 
leee  it  can  be  shown  by  the  plaintiff 
that  by  the  breach  they  were  left  on 
his  hands  without  any  chance  of  em- 
ploying them  usefully. 

••  Hinckley  v.  Rttsbuq^  B.  8.  Co., 
121  U.  8.  204,  270,  30  L.  ed.  907,  7 
Sup.  Ct.  S76;  see.,  IKamcmd  State  I. 
Co.  c.  San  Antonio  ft  A.  P.  Ry.,  11  Tex. 
av.  App.  587,  33  8.  W.  987. 

M  Kttaviks:  FnAer  :  OaA,  88  Ky. 
200,  10  S.  W.  806. 

Miekiifan:  Fetrie  v.  Lane,  67  UidL 
464,  35  N.  W.  70. 
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burden  is  on  the  defendant  of  establishing  the  fact  that  they 
were  or  should  have  been  earned.'* 

§  609.  Oeneral  principles  of  recovery. 

A  contract  is  conceived  as  a  valuable  right  owned  by  the 
parties  of  it  and  a  breach  of  the  contract  is  regarded  as  depriv- 
ii^  the  owner  of  tus  contract  right.  Tlie  damage  caused  by 
the  breach  is  ther^ore  the  dam^e  caused  by  the  destruction 
<rf  a  right  of  i»roperty  and  is  measured  by  the  value  of  the 
property.  The  measure  of  damages  for  breach  of  contract  then 
is  the  value  of  the  contract  right  destroyed  by  the  breach.  In 
the  case  of  many  contracts  there  is  no  market  value,  since  con- 
tracts generally  are  not  boi^ht  and  sold  in  the  qiarket.  There 
are,  to  be  sure,  many  contracts  which  are  so  bou^t  and  sold; 
among  these  are  contracts  for  the  future  delivery  of  articles 
dealt  with  in  the  market.  Of  «ich  contracts  we  shall  speak 
later.  A  contract,  as  such,  however,  has  no  market  value  and 
damages  for  its  breach  must  therefore  be  measured  by  its 
actual  value.  This  value  is  most  readily  found  by  showing 
what  would  bo  the  benefit  of  having  the  contract  performed, 
that  is,  what  would  have  been  received  upon  performance 
of  the  contract,  ov^  and  above  what  must  be  ^ven  to  se- 
cure performance.  If  the  performance  of  a  contract  would 
be  profitable  to  the  plaintiff,  that  is,  if  upon  its  performance 
by  the  defendant  the  plaintiff  would  have  left  in  his  hands 
more  than  it  would  have  cost  him  to  perform  on  his  side,  then 
the  contract  itself,  entuely  apart  from  the  effect  of  the  per- 
formance upon  bis  other  property,  would  have  a  certain  pecun- 
iary value  measured  by  the  amount  of  such  profit  remaining 
in  his  hands.  This  is  the  direct  profit  of  the  contract.  If  by 
reason  of  non-performance  on  the  part  of  the  defendant  the 
plaintiff  loses  his  contract  he  is  entitled  on  the  general  prin- 
ciples of  recovery  to  its  value  and  this  value  as  has  been  seen 
is  tlie  direct  profit.  Such  direct  profit  of  a  contract  is  therefore 
always  recoverable  in  an  action  for  the  breach. 

On  the  other  hand,  the  value  of  the  contract  is  not  the  value 

**  Indiana:  Cincimwti  &  C.  Ry.  tr.  v.  Standard  R.  C.  C©-,  83  App.  Div. 
Lutee,  112  Ind.  276,  11  N.  £.  784.  191,  83  N.  Y.  8upp.  338;  affirmed,  178 

Nta  York:  Railway  AdvertkinB  Co.      N.  Y.  570,  70  N.  E.  1108. 
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of  what  the  plaintiff  was  to  receive  from  the  performance  of  it, 
unless  there  is  nothing  to  be  done  on  his  part  to  secure  the  bene- 
fit of  it.  He  caimot,  for  instance,  recover  the  contract  price 
for  work  he  was  to  do  without  first  deductii^  the  cost  of  the 
work  not  yet  done." 


§  610.°  Nominal  damages. 

The  right  to  the  performance  of  a  contract  is  an  absolute 
right  and  any  breach  of  the  contract  is  a  wrong  to  the  other 
party,  whether  actual  damage  follows  or  not.  As  a  conse- 
quence of  this  principle,  the  plaintiff  may  always  recover  for 
breach  of  a  contract  at  least  nominal  damages  even  though 
he  is  unable  by  evidence  to  establish  that  any  particular  loss 
has  been  suffered.*^  But  where  there  is  no  sufficiently  certain 
proof  of  the  amount  of  the  damages,  nominal  damages  only  are 
recoverable;  **  the  burden  beii^  on  the  plaintiff  to  prove  the 
amount  of  damages.**  So  for  breach  of  a  contract  by  the  pur- 
chaser of  land  to  build  houses  on  the  land  within  a  year  only 
nominal  damages  can  be  recovered,  the  amotmt  of  the  loss 
beii^  too  speculative  to  be  proved.*"    And  in  Finney  v.  Cad- 


'  For  { 6U>  <^  the  8th  edition  see 

ieo6a. 

*■  Brown  V.  Mader,  120  App.  Div. 
15,  106  N.  Y.  Supp.  705. 

^  Laiiigiana:  Judice  v.  Southern  Pftc. 
Co.,  47  La.  Ann.  257, 16  So.  816;  Boui^ 
dette  ti.  Sieward,  107  I^  264,  31  So. 
630;  Green  v.  Fanners'  Consol.  Dairy 
Co.,  113  La.  869,  37  So.  858. 

Nebraska:  Kreamer  c.  Irwin,  46 
Neb.  827,  65  N.  W.  885. 

Nmo  Jersey:  Rockw^  v.  American 
L.  B,  Co.,  76  Atl.  334. 

New  York:  Hopedale  Electric  Co,  v. 
Electric  8.  B.  Co.,  06  App.  Div.  344,  89 
N.  Y.  Supp.  325;  American  S.  8.  Co.  v. 
Rush,  100  N.  Y.  Supp.  1019. 

North  Carolina:  Clinton  ».  Mercer,  3 
Murph.  119. 

*•  Unittd  SlaUt:  Chesapeake  T.  Co. 
V.  Walker,  158  Fed.  850. 

Colorado:  Patrick  f .  Colorado  Smelt- 
ing Co.,  20  Colo.  268,  38  Pac.  236,  46 
Am.  St.  Rep.  288. 


Georgia:  Shaw  v.  Jones,  133  Ga.  446, 
66  S.  E.  240. 

Maryland:  Lanahan  n.  Heaver,  79 
Md.  413,  29  Atl.  1036. 

AfteWJon;  Shaw-Walker  Co.  v.  PitB- 
mmmons,  148  Mich.  626,  112  N.  W.  501. 

NeiD  York:  Independent  T.  Y.  M.  B. 
Assoc.  V.  Somach,  52  Misc.  638,  102 
N.  Y.  aipp.  496. 

Texae:  Dmnun  8.  &  F.  Co.  v.  3. 
Horace  McFarland  Co.  (Tex.  Civ. 
App.),  30  S.  W.  93;  Albertype  Co.  tr. 
Gust  Feist  Co.,  114  S.  W.  791. 

WaskiTigioTi:  Church  u.  Wilkeson- 
Tripp  Co.,  68  Wash.  262,  108  Pao.  696. 

■  Alabama:  Taylor  v.  Howard,  110 
AU.  468,  18  So.  311. 

New  York:  Benner  v.  Phcenix  Towing 
4  Transp.  Co.,  80  Hun,  412,  30  N.  Y. 
Supp.  290. 

Permtybiania:  Lents  tr.  Choteau,  42 
Pa.  435. 

"  McConaghy  «.  Pemberton,  168  Pa. 
121,  31  Atl.  996. 
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wallader"  an  agreement  was  made  to  establish  a  bank  and 
make  the  defendant  its  manager,  and  to  establish  a  line  of 
steamers  and  make  the  defendant  its  agent.  It  was  held  that 
danu^ee  for  a  breach  of  this  contract  were  too  remote  and  xm- 
certain  to  be  estimated. 

It  is,  however,  to  be  noticed  that  in  such  a  case  every  reason- 
able presumption  is  to  be  made  against  the  wrongdoing  de- 
fendant, and  if  by  the  aid  of  such  presumption  the  damages 
can  be  fixed  the  plaintiff  may  recover  substantial  danu^^.*' 

Since  the  profits  are  found  by  subtracting  the  cost  of  doing 
the  work  from  the  contract  price,  it  is  clear  that  if  the  cost  of 
doing  the  vfork  is  equal  to  or  greater  than  the  contract  price, 
the  damages  are  nominal.**  The  same  is  true  if  for  lack  of  evi- 
dence it  is  impossible  to  prove  what  the  profit  of  the  contract 
would  have  been.  So  when  it  is  impossible  to  estimate  the 
profit  of  doing  the  work  because  the  cost  of  performance  can- 
not be  proved,  and  no  money  has  been  expended,  nominal 
damages  only  can  be  recovered;'*  as  where  the  amount  of 
work  is  left  uncertain.'^  So  if  the  performance  by  the  defend- 
ant would  have  given  something  other  than  money  to  the  plain- 
tiff, nominal  dam^es  only  can  be  recovered  if  the  value  of 
performance  cannot  be  proved." 

§  611."  Executed  contracts. 

If  the  contract  on  the  plaintiff's  side  has  been  entire^  per- 
formed before  breach  by  the  defendant,  the  plaintiff  may  re- 
cover the  entire  value  of  the  defendant's  performance;  since  he 
is  entitled  to  the  performance  without  further  expense  on  his 

■  For  S  6tl  of  the  Sth  edition  eee         OMo:  Toledo  v.  Ubbie,  19  Ohio  C. 

i  6066.  a.  704. 

"  55  Ga.  75.  "  Florida:  SuUiran  v.  McMillan,  26 

n  Wilaon  v.  Northampton  ft  B.  J.  Fla.  &43,  8  So.  4£0. 
Ey.,  L.  R.  9  Ch.  279.  New  Jeney:  Harrison  t>.  CU^,  78 

"  United  Stales:  Harvey  v.  United  N.  J.  L.  236,  73  Atl.  43. 
Stotee,  8  Ct.  CI.  501.  •*  Wakeford     tr.     Commiaaioner    of 

,    Coraucticid:  Beattie  o.  New  York,  N.  Railways,  2  N.  8.  W.  L.  R.  268. 
H.  ft  H.  R.  R.,  80  Atl.  709.  "  lUinoii:  Tribune  Co.  v.  Bradahaw, 

Kentucky:  O'Connor  v.   HenderaMi  20  HI.  App.  17. 
Bridge  Co.,  95  Ky.   633,   27  8.  W.         Afiwouri:  Gibson  v.  Whip  Pub.  Co., 

251.  28  Mo.  App.  450. 

New  York:  Durkee  v.  Mott,  8  Barb.         PennayUKinia:  Kenderdine  H.  C.  F. 

423.  Co.  V.  Plumb,  182  Fa.  463, 38  Atl.  480. 


itizecy  Google 


1186  DAMAGES   IN  ACTIOIffi  ON  CONTRACTS  S  611 

own  part."  If  the  performanoe  by  the  delendant  consisted  in 
the  payment  of  a  certain  sum  of  money,  this  must  be  paid 
upon  full  execution  ctf  the  plaintiff's  side.  Thus  wh««  an  owner 
of  logs  agreed  with  the  (daintiff  to  pay  him  a  certain  amount 
for  hauling  the  Ic^,  and  a  creditor  of  the  owner  attached  the 
logs  and  agreed  to  pay  the  [diuntiff  upon  thrar  delivery,  the 
plaintiff,  having  hauled  the  logs,  may  recover  from  the  attach- 
ing creditor  the  agreed  compensation,  though  the  plaintiff  had 
received  a  partial  paymeat  upon  the  original  contract."  So 
where  a  fath^  agreed  to  pay  his  son  a  fixed  sum  per  week  for 
board,  and  then  left  to  the  son  certain  property  in  lieu  of  pay- 
ment,  the  son,  renouncing  the  legacy,  could  not  claim  the  value 
of  the  board,  but  only  the  contract  price.**  And  whrae  de~ 
fendant,  as  part  consideration  for  the  purchase  of  a  machine, 
af^^ed  to  teet  it  with  another  madiine  and  if  it  were  bettw  to 
pay  an  additional  amount,  and  then  refused  to  make  the  teet, 
plaintiff)  upon  proving  that  his  machine  was  better  th&n  the 
other  machine,  was  allowed  ihe  additional  am.ount  agreed 
to  be  paid.""  And  so  where  a  contract  has  been  fuUy  per- 
f<Hined,  the  plaintiff  cumot  recover  the  value  of  perform- 
imoe  on  a  quantum  meruit,  but  is  restricted  to  the  contract 
price.  ">! 

Where  the  contract  has  been  fully  performed  on  the  plain- 
tiff's part,  and  by  the  terms  of  the  contract  the  defendant  was 
to  give  the  plaintiff  something  else  than  money,  or  was  to  per- 
form services  for  him,  the  plaintiff  may  recover  the  value  of  the 

"  Defendant  in  retuni  for  pennis-  Uw  value  of  the  land.    MoDowell  >. 

don  to  cut  wocxl  on  the  pltuntifF's  lot.  Oyer,  21  Fa.  417. 

agreea  to  delivM  an  equal  amount  of  ■*  Miller  v.  Wont,  2  Conn.  4M. 

wood  to  the  plaintiff  on  demand;  on  "  Laiid  «.  I^iid,  127  Mit^  24,  86 

breach  of  Una  agfeement  the  [riiuiitiS  N.  W.  436. 

may  recover  the  value  of  tlie  wood  at  "*  Hopedale  Ekotiic  Co.  «.  E3eetric 

the  time  of  demand.    MitcheQ  v.  Gile,  S.  B.  Co.,  132  App.  Div.  M8, 116  N.  Y. 

12  N.  H.  390.    In  retura  for  convey-  Supp.  SSQ;  affimed,  1«8  N.  Y.  888,  92 

ance  of  plaintiff's  land  defendant  agreed  N.  E.  10S6. 

to  give  warrants  tor  otlier  land;  on  "'  Indiana:  Kcntuoky  A  I.  C.  Co.  c. 

breath,  plaintiff  reooven  value  of  the  Cleveland,  4  Ind.  App.  171,  30  N.  K 

warranto.    Rayner  n.  Jones,  90  Cat.  78,  802. 

2T  Pa«.  24.    Defendant  agrees  to  eon-  New  JtrMg:  Weart  w.  HtrnglMiit.  22 

vey  land  in  return  for  services  to  be  N.  J.  L.  517. 

rendeicd  by  the  plaintiff;  pl^ntiff  hav-  T«xaa:  Kocher  «.  Maybeny,  IG  Tex. 

ing  performed  the  services  may  recover  Gv.  App.  342,  39  S.  W.  604. 
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thing  or  the  services.""  So  where  the  defendant  guaranteed 
that  the  pluntiff  shotild  realize  ten  per  cent  profit  on  certain 
goods,  but,  in  fact,  the  goods,  though  sold  at  the  maiket  price, 
were  sold  at  a  loas,  the  measure  of  damages  was  the  difference 
between  the  cost  of  the  goods,  plus  ten  per  cent,  and  the 
amount  reaUzed  from  the  sale  of  them."*  So  where  the  plain- 
tiff purchased  a  house  of  the  defendant,  who,  as  part  oonsidera- 
tton  for  the  price  paid,  agreed  to  keep  the  house  ranted  at  a 
certain  rental  for  a  given  period,  but  fuled  to  do  so,  the  plain- 
tiff, on  obtaining  the  best  rental  he  could,  was  fdlowed  to  re- 
cover the  deficit.  ***  PWntiff  was  to  aerve  defendant  in  his 
biiainess,  and  as  soon  as  the  profits  amoimted  to  S800  plaintiff 
was  to  be  entitled  to  a  half  interest  in  the  buaness.  When  the 
profits  had  reached  $780,  defendant  wrongfully  terminated 
the  arrangement.  It  was  held  that  the  measure  of  damages 
was  tiie  value  of  the  half  interest  in  the  buuness,  making  al- 
lowance for  the  amount  which  had  not  been  earned."*  Plain- 
tiff contracted  to  furnish  ballast  to  a  railroad,  which  was  to 
furnish  the  stone-crusher.  They  furnished  a  crusher  which 
was  insufficient.  The  measure  of  damages  was  the  difference 
between  the  cost  of  manufacturing  with  the  crusher  furnished 
and  what  it  would  have  cost  with  a  proper  crusher.""  The 
plaintiff  transferred  his  stock  of  goods  to  the  defendant,  on  the 
agreement  of  the  latter  to  pay  certain  debts  of  the  plaintiff,  and 
if  he  could  sell  the  stock  for  more  than  the  amount  of  the  debts, 
to  return  the  net  balance  to  the  plaintiff.  The  plaintiff  aftei^ 
wards  secured  an  offer  to  give  certain  land  for  the  stock  of 

"'MiMouri:   Hamaey  t>.    Mabeny,  and  it  proved  lie  had  no  title  to  it; 

13S  Mo.  App.  569,  116  8.  W.  1066  (to  plaiatiB  reeoven  value  of  privilege), 

allow  mortgagor  to  remove  mortgaged  ■°<  Morris  v.  Barrett,  24  Oh.  St.  201; 

cattle  to  another  mai^et  for  rale;  on  aee.,  of  a  guannty  to  sell  the  plain OfPa 

bleach  plaintifF  recovers  difTarenoe  be-  property  at  a  certain  price,  Duna  v. 

tweeo  market  price  in  the  other  mar-  Uackey,  80  Cal.  104. 

ket  and  what  they  actually  nld  for);  "*  Wmaxoa  t>.  Arnold,  139  Wia.  177, 

Kanaas  City  v.    Davidson,    164  Mo.  laO  N.  W.  824.    And  ao  of  a  contract 

App.  269, 133  8.  W.  366  (in  return  for  to  sell  plaintiS'a  land  for  a  certain  price, 

dirt  taken  from  pidntiff's  lot,  defend-  Oe(»ge  n.  Iaus,  80  Kan.  94,  102  Pac. 

ant  agreed  to  grade  the  lot;  on  breach  SS. 

pluntiff  recovera  cost  of  gnding).  ■••  Albert  v.  Grubel,  82  Kan.  476, 

fftw    York:    May    t>.   PotuhofT,   6fi  108  Pac.  798. 

Misc.  546,  120  N.  Y.  Supp.  827  (d»-  "•  El  Paw  A  S.  W.  R.  R.  v.  Eichel  & 

fendant  granted  adTertiong  privilege,  Weikd  (Tex.  Qv.  App.),  130  S.  W.  922. 
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goods,  which  the  defendant  accepted.  The  defendant  finally 
refused  to  carry  out  the  transaction.  In  an  action  for  breach 
of  the  original  contract  plaintiff  may  recover  the  amount  of  the 
debts  which  the  defendant  agreed  to  pay,  together  with  the 
excess,  if  any,  of  the  value  of  the  land  for  which  defendant  had 
agreed  to  exchuige  the  goods  over  the  amount  of  the  debts 
and  the  expenses.  ^°^ 

Upon  this  ground,  if  plaintiff  p^orms  services  upon  an 
agreement  to  rec^ve  in  payment  stock  in  a  corporation,  and 
he  performs  the  services  but  does  not  receive  the  stock,  tike 
measure  of  damages  is  the  actual  value  of  the  stock."" 
§  612."  Entire  contract  price  recoverable  in  some  coses. 

In  some  cases  the  plaintiff  may  recover  the  whole  contract 
price.  A  common  case  is  that  of  a  schoohuaster.  If  a  scholar 
is  removed  from  the  school  during  the  quarter  the  schoolmaster 
may  recover  the  tuition  fee  for  the  whole  quarter."*  So  upon 
an  agreement  to  pay  the  plaintiff  a  certain  amotmt  for  his 
legal  services  in  a  pending  Utigation  he  may  recover  the  agreed 
amount,  though  the  controversy  is  brought  to  an  end  by  com- 
promise."" Where  it  was  agreed  that  the  plaintiff  should  weigh 
all  the  grain  carried  over  the  defendant's  road  at  a  stipulated 
price,  and  the  defendant  allowed  anotho*  to  weigh  grain,  the 
plaintiff  was  allowed  to  recover  at  the  contract  price  for  all 
grain  thus  weighed  by  the  other."* 

The  principle  upon  which  these  cases  rest  seems  to  be,  that 
the  whole  contract  price  is  to  be  ^ven,  because  it  is  imposdble 

Tor  {612  of  the  Sth  edition  see         '"Alabama:  Hunt  p.  Test,  8  Ala. 

f  606c.  713,  42  Am.  Dec.  659. 

m  Doolittle  t>.  Mumy,  134  la.  636,         CaUfomia:  Baldwin  v.  Bennett,  4 

111  N.  W.  999.  Cal.  392. 

■"  Ware  v.  McMurray,  74  N.  J.  L.         "■  Lake  Shore  &  M.  S.  Ry.  p.  lUi^ 

37,  64  AU.  067.  ards,  126  lU.  448. 

"*  England:  CoHins  c  Price,  6  Bing.         So  where,  in  a  contract  for  work  on  a 

132.  building,  the  work  ia  almost  completed, 

Alabama:  Spngue  v.  Morgan,  7  Ala.  so  that  it  would  be  impracticable  for 

952.  the  laborer  to  secure  employment  elae- 

See,    however,    MteMigan:    Interna-  where  during  the  short  time  required 

tional  T.  B.  Co.  o.  Schulte,  151  Mich,  for  completion,  he  may  upon  diBcharge 

149,  114  N.  W.  1031;  International  T.  recover  the  entire  contract  twice  for 

B.  Co.  V.  Jo&ee,  131  N.  W.  98;  Intei^  the  labor.    Danley  v.  Williams,  16  Wa. 

national  T.  B.  Co.  v.  Marvin,  132  N.  681. 
W.  437. 
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to  show  iritii  tiie  required  certainty  any  pecuniary  outlay  which 
the  plaintiff  has  been  saved  by  the  breach.  The  school  must 
continue  in  sesedon,  with  its  entire  corps  of  instructors,  ^- 
though  a  scholar  is  withdrawn;  the  office  of  a  weigher  of  grain 
must  still  be  kept  open,  and  at  the  same  expense,  though  part 
of  the  anticipated  custom  fails.  So  far  as  the  evidence  shows,  it 
would  have  cost  the  plaintiff  nothing,  in  addition  to  the  ex- 
pense he  had  already  been  put  to,  if  he  had  fully  performed  on 
his  side.  If,  in  such  a  case,  the  plaintiff  is  put  to  the  same  ex- 
pense in  time  and  money  as  if  he  had  fully  performed,  the  con- 
tract price  of  the  whole  work  is  the  measure  of  dam^es.^" 

So  where  plaintiff  ^reed  to  guaranty  defendant  agunst  loss 
in  a  certain  business  for  a  year  for  a  percentage  of  the  total 
sales,  and  defendant  sold  the  business  during  the  year,  plaintiff 
at  the  end  of  the  year  could  recover  the  agreed  percentage  on 
the  sales  made  by  the  purchaser  of  the  buaness."'  So  where 
the  plaintiff  engages  transportation  for  his  goods,  and  at  the 
time  for  deliverii^  the  goods  he  fails  to  provide  them,  the 
carrier,  if  he  is  unable  to  obtain  other  goods  to  cany,  may  re- 
cover the  agreed  freight."*  And  where  a  lodger  engages  a 
room  for  a  certain  term  and  fails  to  occupy  the  room,  the  land- 
lord, if  unable  to  let  the  room  to  another,  may  recover  the 
agreed  rent.^''  And  in  case  of  breach  of  an  agreement  to  take 
advertising  space,  the  plaintiff,  in  the  absence  of  evidence  to 
show  less  damage,  recovers  the  contract  price."'  In  such  cases 
the  burden  is  on  the  defendant  to  show  that  the  damage  is  less 
than  the  agreed  compensation.^" 

§  612a.  Readiness  to  peifonn  or  trader  of  performance. 

In  the  ordinary  case  the  plaintiff  cannot  by  showing  readi- 
ness to  perform  or  a  tender  of  performance,  recover  the  con- 
tract price.*"    So  on  a  contract  to  transport  horses  in  a  canal- 

"■Wocm]p.  Schettler,  23  Wu.  fiOl.  '"  MUaouri:  Simpaon  v.  B&ll,    145 

>"  mtoon  p.  Wemwag,  217  Pa.  82,  Mo.  App.  268,  129  8.  W.  1017  (agree- 

66  AU.  2^  ment  to  pay  architect). 

'"  Burrow  ».  Pound,  29  Mo.  435,  77  New  York:  Beattie  ir.  New  York  & 

Am.  Dec.  579;  Hardy  v.  United  States,  L.  I.  C.  Co.,  196  N.  Y.  346,  89  N.  E. 

9  Ct.  CI.  244.  831  (agreement  to  quarry  and  shape 

■"  Wilkinson  v.  Davies,  146  N.  Y.  stone;  labor  oomp1et«d). 

26,  40  N.  E.  601.  ^"Indiana:  Undley  v.  Dranpsey,  45 

"•  Po*t,  i  mt  Iiul-  246. 
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boat  for  a  given  sum  of  money,  the  plaintiffa  avrared  a  readiness 
and  offer  to  perform  on  their  part,  and  a  neglect  and  refus^ 
on  the  part  of  the  defendants  to  furnish  the  frraght,  and  clumed 
to  recover  the  entire  Bum  specified  in  the  ^reement.  But  the 
Supreme  Court  of  New  York  held  that  they  were  only  en- 
titled to  recover  what  they  had  actually  Iwt  by  the  defendants' 
non-p^ormance,  saying:  "Suppose  the  plaintiffs  had  the  next 
hour  been  furnished  with  fre^t  entirdy  adequate  to  the  voy- 
age at  the  same  sum,  they  then  would  have  been  entitled  to 
the  damage  arising  from  detention  for  that  time,  but  no  more. 
A  tender  and  offer  to  perfonn  is  equivalent  to  performance, 
but  merely  for  the  purpose  of  sustaining  an  action;  it  is  not 
performance,  though  in  one  respect  it  resembles  it  consequen- 
tially. It  is  quasi  performance,  but  it  does  not  regulate  the 
amount  of  damages."  "' 

*  So,  in  Kentucky  it  has  been  held,  that  a  plaintiff  contract- 
ing to  do  work  for  a  stipulated  price,  and  who  is  ready  to  per- 
form his  agreement,  but  is  prevented  by  the  other  party,  cannot 
recover  the  price  named  in  the  contract  for  the  whole  work, 
but  only  the  actual  damages  sustained  by  him.  And  as  "the 
amount  of  compensation  which  the  plaintiffs  had  recovered  ex- 
ceeded the  value  of  the  work  they  had  done,  and  as,  moreover, 
they  did  not  attempt  to  prove  any  special  loss  or  damage,  they 
were  not  entitled  to  recover  anything."  **  '^ 

The  same  rule  applies  where  the  consideration  is  paid  by  an 
employer  in  advuice.  The  mechanic  is  not  entitled  in  such  case 
to  retain  the  full  price,  even  if  the  work  is  stopped  by  the  de- 
fault of  his  employer,  but  so  much  only  as  will  compensate 
his  actual  damage.'" 

§  612b.  Settlement  of  amount  due  on  contract  prevented  by 
defendant. 
Where  a  sum  is  to  be  paid  the  ascertainment  of  which  is  con- 

KetOudty:  Powen  v.  Walker,  89  S.  >'•  Shaiuion  v.  Comatock,  21  Wend. 

W.  256.  (N.  Y.)  467,  460,  34  Am.  Dec.  262. 

Michigan:    Hosdict    p.    WilBon,    7  "°CliaiDberlmv.McCalIuiter,6DniiA 

Mich.  294,  74  Am.  Dec.  716.  (Ky.),  352.    See,  also,  CaldweU  o.  Reed, 

New  York:  Thaium  v.  Uaetinge  P.  littell  Bel.  Cu .  366. 

Ck>.,  9fi  ^)p.  DiT.  300,  88  N.  Y.  8upp.  >"  Hood  d.  Ramee,  19  Tex.  400. 
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tii^ent  upon  some  action  of  the  party  who  is  to  pay  the  money, 
and  he  refuses  to  co-operate  in  the  ascertainment  and  is  sued  for 
such  refusal,  a  difficulty  arises  in  fixing  the  amount  of  dam- 
ages. So  where  H,  an  inventor,  sold  certain  inventions  to  the 
defendant,  the  consideration  being  one  hundred  shares  of  the 
defendant's  stock,  pmd  on  the  transfer  of  title;  and  its  addi- 
tional stock,  not  to  exceed  four  hundred  shares,  to  be  paid  de- 
fendant upon  the  award  of  arbitrators  as  to  the  value  of  the 
inventions  as  compared  with  those  then  in  use.  The  defraid- 
ant  withdrew  its  submission,  and  H  brought  suit,  claiming 
that  the  subsidiary  contract  embodied  a  condition  subsequent, 
and  that  this  having  failed,  the  obhgatlon  to  deliver  the  four 
hundred  shares  became  absolute.  But  the  Supreme  Court  held 
that  the  company  had  only  agreed  to  pay  the  excess  in  value  of 
the  property  (if  any)  to  be  ascertained  in  a  particular  way; 
that,  having  made  this  ascertainment  impossible  by  their  own 
act,  they  were  liable  on  a  quantum  valebat,  the  value  to  be  fixed 
by  the  jury."^  The  measure  of  damages  was  therefore  what 
the  jury  should  determine  to  be  the  excess,  if  any,  of  thb  value 
of  the  property,  under  the  terms  of  the  contract,  when  sold  and 
delivered,  over  the  value  of  the  stock  already  received  under 
it,  with  interest  from  the  date  of  the  revocation  of  the  submis- 
sion."* In  Hopedale  Electric  Co.  v.  Electric  Ston^e  Battery 
Co."*  the  vendee  purchased  some  electric  properties  (including 
a  storage  system)  for  a  certain  price,  agreeing  to  pay  an  addi- 
tional sum  of  $100,000,  ptovided  vendor's  system  should  on  a 
competitive  test  prove  equal  to  that  of  the  vendee;  if  five  per 
cent  better,  $150,000;  if  ten  per  cent  better,  $350,000;  if  twenty 
per  cent  better,  $500,000.  The  vendee  prevented  the  applica- 
tion of  the  test.  The  vendor  was  held  entitled  to  recover  the 
value  of  the  contract.  On  proof  of  eqiuUity  between  the  two 
systems  a  verdict  for  $100,000  and  interest  was  sustained.    In 

ittThiB  u  the  rule  in  sales.     Ben-  ■■■  HumiwtaQ  d.  Telegfaph  Co.,  30 

junin  on  Sales,  7th  ed.  S58;  Clark  o.  Wall.  20,  22  L.  ed.  279. 

Westrope,  18  C.  B.  765,  where  an  out-  ■*•  39  App.  Div.  491,  67  N.  Y.  Supp. 

going  tenant  aoM  the  straw  on  his  422,  132  N.  Y.  S48,  30  N.  E.  381,  96 

fann  tb  the  incomer,  at  a  price  to  be  App.  Div.  344,  80  N.  Y,  Supp.  325, 184 

bed  by  a  valuaUon  by  two  indiffwent  N.  Y.  366,  77  N.  E.  394,  198  N.  Y. 

penona,  but  pending  the  valuation  the  688,  92  N.  E.  1086. 
buyer  oonoumed  the  straw. 
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§613 


the  first  case,  performance  having  been  rendered  impossible, 
the  only  question  was  the  value  of  the  property,  with  which  the 
vendor  had  parted  under  the  contract;  in  the  second,  how  much, 
under  the  stipulations  of  the  contract,  would  the  defendant 
have  been  obliged  to  pay  on  account  of  the  equality  or  superior- 
ity of  plaintiET's  system. 


§  613.  RecoTeiy  of  the  profits  of  a  contract 

Whenever  it  can  be  proved  that  the  performance  of  the  con- 
tact would  have  been  beneficial  to  the  plaintiff,  he  may  re- 
cover the  profits  of  the  contract  in  an  action  for  the  breach  of 
it.**^    For  the  purpose  of  determining  the  application  of  this 


'»  Untied  StaUt:  Philadelphia,  W.  &. 
B.  H.  R.  V.  Howard,  13  How.  307,  14 
L.  ed.  157;  United  SUtea  v.  Speed,  8 
WfJl.  77,  19  L.  ed.  449;  United  Statra 
V.  Smith,  94  U.  S.  214,  24  L.  ed.  116; 
Hinckley  v.  Pittsbuish  B,  S.  Co.,  121 
U.  S.  246,  30  L.  ed.  967,  7  Sup.  Ct.  876; 
Cook  i>.  Hamilton  County,  6  McLean, 
612;  Greenwell  v.  Roes,  34  Fed.  666; 
Kingman  v.  Weatem  Mfg.  Co.,  92  Fed. 
486,  34  C.  C.  A.  489;  Safety  I.  W.  4  C. 
Co.  «.  Baltimore,  66  Fed.  140,  25  U.  S. 
App.  166,  13  C.  C.  A.  375. 

Alabama:  Lecroy  v.  Wiggins,  31  Ala. 
13;  Mason  v.  Alabama  Iron  Co.,  73 
Ala.  270;  George  r.  Cahawba  &  M.  R. 
R.,  8  Ala.  234. 

CtUiforma:  Cunningham  v,  Dotsey,  6 
Cal.  19;  Coffee  «.  Meigp,  9  Cal.  363; 
Hale  p.  Trout,  36  Cal.  229. 

Cohrado:  Baldwin  v.  Central  Sav. 
Bk.,  17  Colo.  App.  7,  67  Pac.  179. 

Georgia:  Atlanta  &  L.  G.  R.  R.  v. 
Hodnett,  29  Ga.  461;  Willingham  v. 
Hooven,  74  Ga.  233,  5S  Am.  Rep.  435. 

Idaho:  Harris  v.  Faris-Kesl  Const. 
Co.,  13  Ida.  211,  89  Pac.  760. 

lUinoit:  Brigham  o.  Hawley,  17  Bl. 
38;  McCieUand  i^.  Snider,  18  lU.  58; 
Springdale  C.  A.  i>.  Smith,  24  lU.  480; 
Evans  v.  Chicago  &  R.  I.  R.  R.,  26  111. 
189;  Chicago  r.  Sexton,  116  111.  230,  2 
N.  E.  263. 

IndUma:  Herbert  r.  Stanford,  12  Ind. 


503;  Fairfield  r.  Jeffreys,  68  Ind.  578; 
Qndnnati,  I.,  St.  L.  &.  C.  Ry.  v.  Lute^ 
112  Ind.  276, 11  N.  E.  784, 14  N.  E.  706. 

/mm:  Richmond  v.  Dubuque  &  B.  C. 
R.  R.,  40  la.  264. 

Kentueky:  Thompson  v.  Jackson,  14 

B.  Mon.  114;  Eliubethtown  ft  P.  R.  R. 
V.  Pottinger,  10  Bush,  185. 

MaryUmd:  Eckenrode  «.  Chemical 
Co.,  55  Md.  51. 

MasmckumUg:  Fox  v.  Harding,  7 
Cuah.  516;  Someis  v.  Wri^t,  115 
Mass.  292;  Jewett  v.  Brooks,  134 
Mass.  505. 

Michigan:  Burrell  u.  New  York  A  S. 
S.  S.  Co.,  14  Mich.  34;  Loud  e.  Camp- 
bell, 26  Mich.  239;  Grand  Rapids  &  B. 

C.  R.  R.  V.  Van  Dusen,  29  Mich.  431; 
Goodrich  «.  Hubbard,  61  Mich.  62,  16 
N.  W.  232;  Leonard  v.  Beaudry,  68 
Mich.  312,  36  N.  W.  88,  13  Am.  St. 
Rep.  344. 

Minnetota:  Morrison  v.  Lovejoy,  6 
Minn.  319;  Ennis  v.  Buckeye  Pub.  Co., 
44  Minn.  106,  46  N.  W.  314. 

Mittouri:  Crescent  Mfg.  Co.  t>.  Nd- 
son  Mfg.  Co.,  100  Mo.  325. 

Nebraska:  Hale  v.  Hess,  30  Neb.  42, 
46  N.  W.  261. 

Nea  Jersey:  Boyd  v.  Meighan,  48  N. 
J.  L.  404,  4  Atl.  778;  Holt  v.  United 
Security  L.  I.  ft  T.  Co.,  76  N,  J.  L.  585, 
72  Atl.  301,  21  L.  R.  A.  (N.  S.)  681. 

New  York:  Masterton  v.  Mayor,  7 
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rule  contracts  may  be  divided  into  two  classes;  first,  where  the 
contract  secured  the  doing  of  work  or  the  giving  of  property 
on  the  one  hand  for  a  contract  price  to  be  paid  in  money  on  the 
other;  second,  where  there  is  an  exchange  of  property  or  of 
services,  no  contract  price  bdng  payable  in  money  on  either 
fflde.    These  two  classes  of  cases  will  be  considered  separately. 


§  611.  Contracts  in  which  a  contract  price  is  fixed:  plaintiff 
to  perform  an  act. 

Where  a  contract  price  is  fixed  in  the  contract,  this  becomes 
the  standard  of  value  of  the  contract,  the  profit  being  the  differ- 
ence between  the  contract  price  and  the  cost  or  value  of  per- 
formance. The  application  of  this  rule  may  be  examined  in 
cases  of  several  sorts. 

In  the  first  class  of  cases  the  plaintiff  on  his  side  undertakes 
to  perform  some  act  for  the  defendant  and  in  return  the  de- 
fendant agrees  to  pay  money  for  the  plaintiff's  act.    In  such 

74  WIh.  425,  43  N.  W.  165;  Muenchow 
V.  Roberta,  77  WU.  520,  46  N.  W.  802. 

Id  a  few  cases  it  is  aaid  that  the  re- 
covery of  profita  of  a  contract  should 
not  be  allowed,  on  the  ground  that 
profits  are  not  generally  recoverable. 
This  is  confusing  two  separate  things; 
collateral  profits  of  another  und^tak- 
ing,  clAimed  to  have  been  lost  Uirough 
breach  of  the  contract,  and  profits  of 
the  contract  itself.  The  loss  of  col- 
lateral profits  is  always  consequential, 
and  cannot  be  recovered  if  it  is  either 
remote,  unforeseen,  or  uncertain;  the 
loss  of  the  profits  of  the  contract  is  di- 
rect loee,  and  is  always  recoverable  if  it 
can  be  proved  with  sufficient  certainty. 

"Wherever  profits  are  epoken  of  as 
not  a  subject  of  damages  it  will  be 
found  that  something  contingent  upon 
future  bargains,  or  speculations,  or 
states  of  the  market,  is  referred  to, 
and  not  the  difference  between  the 
agreed  price  of  something  contracted 
for  and  its  ascertainable  value  or  cost," 
Curtis,  J.,  in  Philadelphia,  W.  &  B.  R. 
R.  D.  Howard,  13  How.  307,  344,  14  h. 
ed,  307. 


Hill,  61,  42  Am.  Dec.  38;  Cramer  c 
Meti,  S7  N.  Y.  669;  Cahen  v.  Piatt,  60 
N.  Y.  348,  26  Am.  Rep.  203;  Reed  v. 
McConnell,  101  N.  Y.  270. 

North  Carolina:  Wilkinson  v.  Dun- 
bar, 140  N.  C.  20,  62  S.  B.  748. 

PenTuyUxmia:  Hoy  f.  Gronoble,  34 
Pa.  0,  75  Am.  Dec.  628;  Add&ms  v. 
Tutton,  39  Pa.  447;  Imperial  C,  &  C. 
Co.  V.  Port  Royal  C.  A  C.  Co.,  138  Pa. 
46,  20  Atl.  037. 

Rhode  Island:  Collyer  n.  Moulton,  0 
R.  I.  00,  98  Am.  Dec.  370. 

TeimeMee:  Singleton  v.  Wilson,  86 
Tenn.  344. 

Texas:  Porter  v.  Burkett,  66  Tex. 
383;  Osborne  t>.  Ayree  (Tex.  Civ. 
App.),  32  S.  W.  73. 

YermorU:  Curtis  v.  Smith,  48  Vt. 
116;  Morey  v.  King,  40  Vt.  301. 

Virginia:  Kendall  B.  N.  Co.  v.  Com- 
missiotien  of  Sinking  Fund,  79  Va.  563. 

Wathinf/ton:  Perolin  Co.  v.  Youn^ 
118  Poc.  1. 

Wetl  Virginia:  Barrett  v.  Raleigh,  C. 
&  C.  Co.,  65  W.  Va.  395,  47  8.  E.  154. 

Witeontin:  Nash  v.  Hoxie,  50  Wis. 
384,  18  N.  W.  408;  Cameron  v.  White, 
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a  case  the  profit  of  the  contract  is  represented  by  the  contract 
price  leas  the  cost  of  performing  the  act  to  be  done  by  the 
plaintiff.***  In  estimating  the  cmt  of  perfoimance  there  should, 

1"  Coattruetion  tontroeta:  Contract 
price  lew  coet  of  eonstmotiitn  racover- 
able. 

BvUdini/a: 

mvoU:  AUphin  t>.  Workmg,  132  HI. 
484,  24  N.  E.  54. 

LmtUkma:  Seaton  e.  New  Orleuu 
Second  Maniaipftlity,  32  La.  Ann.  44. 

Milmeaota:  SwaoaoQ  c.  Andnu,  83 
Minn.  505,  88  N.  W.  465. 

Ni^rroAa:  Kreamer  v.  Irwin,  40  Neb. 
827,  96  N.  W.  886. 

New  Jen«y:  Boyd  v.  Mei^utn,  48 
N.  J.  L.  404,  4  AU.  788. 

JVew  York:  Danolofl  v.  State,  89  N. 
Y.  36,  42  Am.  Rep.  277  (pubUc  build- 
ingB);  Baker  v.  State,  77  App.  Div.  528, 
78  N.  Y.  Supp.  922. 

South  Carolina:  Feaater  v.  lUohland 
Cotton  Milla,  fil  8.  C.  143,  28  S.  E.  301. 

Texas:  Joeke  v.  Pteasanta,  15  Tex. 
CiT.  App.  433,  39  S.  W.  586. 

Work  on  or  abmU  huHdin^a: 

jllofcima.'  Peck-Hammond  Co.  v. 
Hrafon,  136  Ala.  473,  33  Bo.  807  (to 
put  heating  ^paratus  in  building). 

Arkanvi*:  Gibney  v.  Tuiner,  62 
A^  117,  12  S.  W.  201. 

Indiana:  Richter  P.  Mejen,  6  Ind. 
App.  33,  81  N.  E.  682. 

Lovuiana:  Lynidi  t.  Sellen,  41  Ia. 
Ann.  376,  6  So.  661. 

N^>n»ka:  Jewett  v.  Wifanot,  SI  Neb. 
700,  71  N.  W.  775. 

A^etii  York:  Wkeer  v.  Timea  R.  &  C. 
Co.,  110  N.  Y.  Supp.  963  (to  build 
floor);  Goldstein  ».  Godfrey  Co.,  61 
Miae.  04,  113  N.  Y.  Supp.  123  (to  in- 
stall fixtures);  Kenny  f.  Knickerbocker 
B.  4  Y.  Co.,  136  App.  Div.  568,  121 
N.  Y.  Supp.  69  (to  inatall  machinery); 
Miller  v.  Loncao,  127  N.  Y.  Supp.  90 
(to  paint). 

WUeimain:  Spafford  ■>.  McNally,  130 
Wis.  537,  110  N.  W.  387  (to  do  brick- 
work and  plastering). 


Unibxt  SlaM:  PUla.,  W.  ft  B.  R.  R. 
ti.  Ho*anl,  13  How.  307, 14  L.  ed.  307; 
Myers  v.  Yoric  A  C.  R.  R.,  2  Curt  C. 
C.  28. 

Alabama:  George  ».  Cahawita  ft  M. 
R.  R.,  8  Ala.  234;  Danforth  p.  Tennas- 
aee  ft  C.  R.  R.,  93  AU.  614,  11  So.  60. 

Indiana:  Chicago  ft  S.  E,  Ry.  s. 
Yawgar,  24  Ind.  App.  460,  56  N.  E.  SO, 

Kentitdcy:  WilliamB  b.  Yat«,  113  8. 
W.  503  (to  set  piling}. 

Midiigan:  Grand  Rapids  ft  B.  C.  R. 
R.  V.  Van  Dueen,  29  Mich.  431. 

Tenneuee:  Smith  v.  O'Donnell,  8 
Lea,  468. 

Bridget: 

UniM  8Me»:  Insley  v.  Shepard,  31 
Fed.  869;  Harvey  e.  United  States,  8 
Ct.  a.  601. 

Indiana:  Cincinnati  ft  C.  Ry.  v. 
Lutes,  112  Ind.  276,  11  N.  E.  784. 

OlAer  ■truefuret; 

UTtited  State*:  Myerle  n.  United 
Stat^  31  Ct.  01.  105  (veeael);  Safety 
I.  W.  ft  C.  Co.  0.  Baltimore,  66  Fed. 
140,  13  C.  C.  A.  375  (conduits  for 
cables). 

Coi^omta.'  McConnell  p.  Corona 
aty  Water  Co.,  149  Cal,  60,  86  Pac. 
929,  8  L.  R.  A.  (N.  8.)  1171  (tuimel). 

WiaeoMin:  Conway  v.  Mitchell,  97 
Wis.  290,  73  N.  W.  752  (monummt). 

Logging  contraett:  Plaintiff  neown 
contract  price  less  cost  of  getting  out, 
transporting  or  sawing  the  timber. 

Contradi  to  aU  and  deUoer: 

Arkantat:  Ingham  L.  Co.  p.  Inger- 
eoll,  93  Ark.  447, 125  S.  W.  139. 

Kentnekp:  Blood  v.  Herrii^,  22  Ky. 
L.  Rep.  1725,  61  8.  W.  273;  Horn  t.. 
CarroU,  25  Ky.  L.  Rep.  2305,  80  S.  W. 
618. 

Midngan:  Atkinson  v.  Morse,  63 
Mich.  276,  29  N.  W.  711;  Raybum  e. 
Comstock,  80  Mich.  448,  15  N.  W. 
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Accordiiig  to  the  better  view,  be  included  a  reasonable  allow- 
ance for  the  risk  and  reeponsibility  of  peiforming;  and  a  rea- 
Bouable  deduction  from  the  contract  price  to  cover  such  risk 


37S;  Lee  v.  Briggs,  96  Mich.  487,  SS 
N.  W.  477;  Greenwood  v.  Dnvia,  106 
Midi.  230,  «4  N,  W.  26. 

New  Hamptkire:  Hutt  v.  Hick^,  67 
N.  H.  411,  29  Atl.  466. 

North  CaroUna:  Hawk  v.  Hna  L.  Co., 
149  N.  C.  10,  62  8.  E.  762. 

Texa»:  Curioo  v.  Stevenaan  (Tex. 
Gv.  App.),  136  S.  W.  360. 

Wm  Virginia:  Patton  n.  Elk  R.  N. 
Co.,  13  W.  Va.  2fi9. 

WUamtin:  Salvo  c.  Duncan,  40  Wu. 
151,  4  N.  W.  1074. 

CoKtneta  to  trantport: 

Aiaboma:  Bonifay  v.  Hasoell,  100 
Ala.  200,  14  So.  46;  Qriffin  v.  Ogtetrae, 
114  Ak.  343,  21  So.  48B. 

IftnnMota.'  Perey  v.  Schulenberg  A 
B.  L.  Co.,  33  Minn.  46,  21  N.  W.  844; 
QlasiNe  s.  Olasow,  28  Minn.  158,  9 
N.  W.  669. 

Neu>  York:  Duikee  e.  Mott,  S  Barb. 
423. 

Taxu:  Long  r.  McCaiUey,  3  S.  W. 
686. 

Vermont:  Qibaon  v.  Whddon,  82  Vt. 
176,  72  Atl.  009. 

Wivxmain:  Corbott  ».  Anderson,  86 
Wa.  218,  64  N.  W.  727. 

Contraele  to  erne: 

Aiaboma:  Robinson  v.  Bullock,  66 
Ala.  548. 

ArkantM:  Beektnan  L.  Co.  e.  Kitt- 
rell,  80  AA.  228,  96  S.  W.  088  (to 
plane);  Hurley  v.  Oliver,  91  Ark.  427, 
121  S.  W.  920;  Soger  Mfg.  Co.  r. 
Reeves  L.  Co.,  129  8.  W.  806. 

CaUiornia:  Winana  «.  Sierra  Lumbo' 
Co.,  66  C^.  61,  4  Fac.  952. 

Kmtudq/:  Blood  v.  Herring,  61  S.  W. 
273,  22  Ky.  L.  Rep.  1726. 

Louisiana:  Bamette  S.  M.  Co.  t. 
Fort  HarrtMMi  L.  Co.,12e  La.  76,  62  So. 
222  (to  take  output  of  mill). 

Michigan:  Leonard  n.  Beaudry,  68 
Mioh.  312,  28  N.  W.  88,  13  Am.  8t. 


Rep.  344;  FeH  i>.  Newberry,  106  Mich. 
642,  64  N.  W.  474;  Barrett  s.  Grand 
Rapids  Venew  Wotka,  110  Mioh.  «,  67 
N.  W.  076. 

New  York:  Snell  u.  Remington  Paper 
Co.,  102  App.  Div.  138, 92  N.  Y. 
Supp.  343. 

Witoonein:  Nash  p.  Hoxie,  60  Wis. 
384,  18  N.  W.  408. 

Controett  to  do  leork  on  land:  oaataMt 
price  lees  coat  ut  work  recoverad. 

To  mine  eoaL 

Kentudcy:  SagamOTe  Coal  Co.  p. 
Clark,  109  S.  W.  340,  33  Ky.  L.  Hep. 
134. 

We^  Virginia:  Smith  t>.  Athw  P.  C. 
Co.,  66  W.  Va.  609,  66  8.  E.  746. 

To  drill  for  oil  or  gat: 

Kaneat:  Fredonia  Gas  Co.  o.  Bailey, 
77Kan.  206,  04Pac.268. 

KenlwAy:  New  Domain  O.  ft  C.  Co. 
p.  Feeley,  107  8.  W.  llSfi,  32  Ky.  L. 
Rep.  1181. 

Ohio:  Leffler  v.  Witteo,  76  Oh.  St. 
632, 81  N.  E.  1189,  affinniog  38  Ob.  C. 
Ct.  633. 

To  do  other  work: 

Cotorado:  McOair  v.  Aintin,  17  Colo. 
676,  31  Psc.  226,  31  Am.  St.  Rep.  340 
(to  grade  lawns  and  plant  diade  trees). 

Delaware:  Truitt  p.  Fahey,  3  Penn. 
673,  62  AO.  339  (to  build  road). 

Mvihigan:  Burrell  v.  New  York  A  S. 
Salt  Co.,  14  Mich.  84  (to  construct 
vats). 

New  Jereeg:  Ryan  p.  Remmoy,  67 
N.  J.  L.  474,  31  Atl.  766  {U>  remove 
clay  from  defendant's  beds). 

New  York:  Riley  p.  Black,  1  N.  Y. 
Misc.  288,  20  N.  Y.  Supp.  605  (to  re- 
move  rook). 

Tennttite:  Singleton  v.  Wibon,  85 
Tenn.  344,  2  S.  W.  801  (to  build  dam). 

Ttxat:  Campbell  v.  Howerton  (Tes. 
Qv.  App.),  87  S.  W,  370  (to  clear  land). 

Waehingttm:  Watson  p.  Gray's  H.  B. 
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and  responsibility  should  be  made  wherever  the  amount  of 
risk  and  responsibihty  would  have  been  appreciable.^*'  The 
profit  is  to  be  arrived  at  by  considering  what  the  cost  would 
be  to  the  plaintiff,  not  to  any  ordinary  person  nor  to  the  de- 
fendant. If  the  plaintiff  was  in  a  position  to  perform  the  con- 
tract at  a  very  small  cost,  the  profit  of  the  contract  is  larger 
on  that  account.*"    So  where  the  phuntiff  agreed  to  furnish 


Co.,  3  Wash.  283,  28  Pttc.  527  (to  sink 
weU). 

IPtaeoMin.'  Nilaon  n.  Morse,  52  Wis. 
240,  9  N.  W.  1  (to  pull  Btumps). 

Contrad  jar  hoard  and  Mginn:  pltdn- 
tiff  reooTOB  contract  price  less  value 
of  lodging  and  coet  of  board.  Wilkin- 
son V.  Daviee,  146  N.  Y.  25,  40  N.  E. 
501;  Wetmore  v.  Jaffray,  9  Hun, 
(N.  Y.),  140;  Lydecker  u.  Valentine,  71 
Hun,  194,  24  N.  Y.  Supp.  fi67;  Stra- 
kosch  V.  Wray,  6  Misc.  207,  28  N.  Y. 
8upp.  537;  Crane  r.  Powell,  19  N. 
Y.  Supp.  220;  Thayer  t.  Hamlin,  59 
Miac.  171,  110  N.  Y.  Supp.  244;  hA- 
ton  e.   Margoliee,   129   N.  Y.  Supp. 

ei7. 

Contract  Jar  work:  contract  price  leas 
ooot  <rf  doing  the  woric  recoverable. 

Vmltd  SlaUt:  United  Stales  d. 
Speed,  8  Wall.  77, 9  L.  ed.  449  (to  pack 
1k«s);  The  Gacelle  &  Caigo,  128  U.  8. 
4S7,  32  L.  ed.  496,  9  Sup.  Ct.  139  (to 
trauBport  goods);  Dalbeattie  S.  Co.  o. 
Canl,  59  Fed.  159  (Md);  Lincoln  v. 
Orthwrin,  120  Fed.  880  (to  do  steve- 
dore woric). 

Arkanaai:  St.  Louis,  A.  &  T.  Ry.  v. 
Beard,  56  Ark.  309,  20  S.  W.  146  (to 
txint  time-tablee). 

Otorgia:  Pope  v.  Graniteville  MFg. 
Co.,  1  Ga.  App.  176,  57  8.  E.  949  (to 
finance  and  store  a  cotton  crop). 

MoMaehuteltt:  Magnolia  Metal  Co. 
*.  Otit,  189  Maes.  124,  76  N.  E.  219 
(to  maintain  office;  office  expenses  de- 
ducted from  contract  price). 

Miwiarippi:  Friedlander  v.  Pu^, 
43  Miss.  Ill,  6  Am.  lUp.  478  (to  do 

MUwuri:    Wiggins    Ferry    Co.    o. 


Chicago  A  A.  R.  R.,  73  Mo.  389,  39 
Am.  Rep.  519  (to  do  all  defendant's 
ferrying);  Hume  o.  Hale,  146  Mo.  App. 
659,  125  S.  W.  811  (to  pay  rent  in 
work). 

A'etD  York:  Oamer  r.  MeU,  57  N.  Y. 
669  (to  manufacture  goods);  Baker 
lYansfer  Co.  v.  Merchants'  R.  &  I.  M. 
Co.,  12  App.  Div.  260,  42  N.  Y.  Supp. 
76  (to  deliver  defendant's  ice  to  bis 
cuatomets);  Ashkanaay  v.  Sachs,  110 
N.  Y.  Supp.  929  (to  press  clothing); 
Thacke  v.  Herosfaeim,  115  N.  Y.  Supp. 
216  (to  do  iron  work). 

PemtBj^Btmia:  Nixon  o.  Myere,  141 
Pa.  477,  21  Atl.  670  (to  do  hauling). 

Texa*:  Porter  t>.  Burkett,  66  Tex. 
383  (to  use  mule  teams  in  woric  for 
defraidant). 

Vermont:  Paricer  v.  McKannon,  76 
Vt.  96,  56  Atl.  636  (to  make  and  supply 
musical  instruments  for  aale  by  de- 
fendant). 

Virginia:  Kendall  B.  N.  Co.  v.  Com- 
mismonera  of  Sinking  Fund,  79  Va.  563 
(to  engrave  bonds). 

Waahington:  General  L.  &  P.  Co.  e, 
Washington  Rubber  Co..  56  Wash.  461, 
104  Pftc.  850  (to  print). 

Wtat  Virginia:  Electric  8.  &  C.  Co. 
V.  Consolidated  L.  &  R.  Co.,  42  W.  Va. 
583, 26  S.  E.  188  (to  repfur  machinery). 

■"  Uniled  Stales:  United  8tat«  t. 
Speed,  8  Wall.  77,  19  L.  ed.  449;  Insley 
V.  Shepaid,  31  Fed.  869. 

Alabatna:  Danforth  t>.  Tennessee  A 
C.  R.  R.,  93  Ala.  614,  11  So.  60. 

New  York:  McMaster  ir.  State,  lOS 
N.  Y.  542,  15  N.  E.  417. 

'■■  Campbell  c  Howerton  (Tex.  CSv. 
App.),  87  S.  W,  370. 
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and  set  up  a  motor  for  the  defendant  he  was  allowed  to  show 
the  price  at  which  he  bad  secured  a  second-hand  motor  which 
would  have  answered  the  purpose  of  the  contract.*^ 

Therefore  when  the  plaintiff  has  made  an  advantageous 
sub-contract  by  which  be  was  to  secure  the  performance  by  an- 
other at  a  cost  much  below  the  contract  price,  it  would  eeem 
that  he  should  be  allowed  to  show  this,  and  to  recover  the 
difTerence  between  the  contract  price  and  the  sub-contract 
price,  allowing,  however,  a  fair  amount  on  accotmt  of  his  relief 
from  the  responsibility  and  trouble  of  himself  performing."* 

In  several  cases,  however,  it  has  been  s^d  that  the  cost  to 
the  plaintiff  of  sub-contracts  could  not  be  shown.*''  In  these 
decisions  the  courts  intended  to  follow  the  rule  laid  down  in 
the  leading  case  of  Masterton  v.  Mayor  of  Brooklyn.*"  In 
that  case,  however,  the  court  was  not  dealing  with  an  offer 
by  the  plaintiff  to  show  the  sub-contract  price  as  evidence  of 
the  cost  to  the  plaintiff  of  performing  his  own  contract.  The 
plaintiff  was  endeavoring  to  recover  from  the  defendant  the 
damages  he  would  be  obliged  to  pay  to  the  sub-contractor  for 
breach  of  the  sub-contract.  Allowing  this  the  trial  court  had 
chained  that  the  plaintiff  could  recover  tbe  difference  between 
the  contract  price  and  the  cost  to  the  svb-contractor,  of  per- 
formance, thus  giving  both  the  profits  of  Ihe  contract  in  suit 
and  of  the  sub-contract.  This  was  held  error  on  two  grounds: 
fitst,  that  the  sub-contract  was  not  witbin  the  contemplation 
of  the  parties;  second,  that  it  was  not  certainly  proved  that 
the  consequence  of  defendant's  breach  of  contract  was  a  breach 
of  the  sub-contract.  If  the  view  of  the  matter  stated  above  is 
correct,  cases  denying  the  admissibility  of  the  sub-contract 
price  are  wrongly  decided. 

When  the  defendant  not  only  refuses  to  allow  the  plaintiff 
to  do  the  work,  but  also  secures  another  to  do  it  at  a  less  price, 

'*  SilbetBtran     v.     Duluth     New»-         '"  UnHal  Slatts:  Stout  t>.   United 

Tribune  Co.,  68  Minn.  430,  71  N.  W.  States,  27  Ct.  Q.  386;  Barlow  o.  United 

622.  States,  35  Ct.  Q.  C14. 

"•  United  SlaUi:  Floyd  p.  U.  S.,  2  New  York:  Levenaon  v,  Bollom,  42 

a.  CI.  429;  affirmed,  U.  S.  v.  Floyd,  8  Miac.  201,  85  N.  Y.  Supp.  386;  Story 

Wall.  77, 19  L.  ed.  449.  e.  New  York  &  H.  R.  R.,  6  N.  Y.  85. 

Alabama:  Tennessee  &  C.  R.  R.  t>.         >*•  7  HiU  (N.  Y.),  fll,  42  Am.  Dec. 

Danforth,  112  Ala.  80,  20  So.  602,  38. 
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the  plaiDtifF  may,  it  would  seem,  recover  as  the  value  of  the  con- 
tract the  difference  betwe«i  ibe  price  he  was  to  rec^ve  and 
the  cost  to  the  defenduit  of  the  substituted  work."' 

§  616.  Cost  <A  partial  performance. 

When  the  contract  has  been  partly  performed,  the  plaintiff 
upon  a  breach  of  it  losea  more  than  the  mere  value  of  the  con- 
tract; he  has  not  only  lost  the  benefit  of  the  contract,  but  he 
has  also  lost  the  expense  of  partial  performance  on  his  own 
part.  He  may  gain  some  benefit  from  this  partial  performance, 
as  by  the  value  of  the  material  left  on  his  hands ;  but  this  toss 
is  greater  than  the  profits  of  the  contract  by  an  amount  equal 
to  the  net  exp^ise  of  the  putial  performance,  after  deducting 
the  benefit  of  such  partial  performance  to  himself.  So  if  the 
plaintiff  on  completion  was  to  receive  payment  of  a  contract 
price,  be  may  recover  upon  breach  the  profits  of  the  contract 
(that  is,  the  contract  price  less  the  R(Ht  of  complete  perform- 
ance), and  in  addition  the  net  cost  of  the  partial  performance."* 

Woodrow,  39 


■"  Owrvia:  CbatUhoodiee  Biiok  Co. 
V.  SuUivan,  86  Ga,  50,  12  8.  E.  216 
(to  build  a  rulroad). 

New  Jersey:  Ryan  B.  Renaavy,  61 
N.  J.  L.  474,  31  Atl.  766  (to  nmove 
clay  from  defeodaat's  beds). 

In  Michigan  Paving  Co.  r.  Detroit, 
34  Mich.  201,  the  plaintiff  contracted 
with  the  defendant  city  to  pave  k 
street.  The  dty  under  a  ri^t  leaerved 
in  the  contract  declared  it  forfeited 
after  part  perfonnanee.  Plaintiff 
elumed  he  was  entitled  to  all  of  the 
original  oontraot  price  otsept  what  the 
city  paid  another  contractor  for  com- 
pleting the  work;  but  heid,  this  was 
not  HO  rince  the  dty  might  have  made 
a  more  beneficial  orattmct  the  eeoond 

>**  Contraela  of  amtfntetton:  plaintiff 
reoovere  profits  plus  cost  of  IrixH'  uid 
materials  fumished. 

Guffgia:  L.  Campbell  A  Co.  tr.  Mion, 
6  Oa.  App.  184,  64  8.  E.  571. 

Louinona.'  Dugue  P.  Levy,  114  La. 
21,  37  So.  905 


tfonrtcwf:   Black  i 
Md.  194. 

NAmtka:  Van  Dom  v.  Mengedoht, 
41  Neb.  B26,  69  N.  W.  800. 

BaOroadt: 

United  SUtU*:  Hambly  ir.  Delaware, 
M.4V.R.R.,21Fed.841. 

Aiabama:  Danforth  r.  Tennessee  ft 
C.  R.  R.,  93  Ala.  614, 11  So.  60. 

Kmtucky:  Elisabethtown  ft  P.  R.  R. 
V.  Pottinger,  10  Bush,  185. 

Maryland:  Bush  v.  BaltJmoro  ft  C. 
Conatr.  Co.,  88  Md.  666,  41  Atl.  1092. 

Other  ttruelitrei: 

Mitaieeippi:  Vickaburg  Water  Sup- 
ply Co.  V.  Gorman,  70  Miss.  360,  11 
So.  660  (waterworks). 

CoiUrueU  to  do  work:  Plaintiff  reooT- 
ers  profits  plus  coat  of  the  work  done. 

Ctdiforma:  Cunningham  t.  Dorwy, 
6  Cal.  19  (to  deliver  k>gs  at  mill)  Ceder- 
berg  D.  Robinson,  100  Cal.  93,  34  Fac 
625  (to  harvest  grtun). 

KeiOueky:  EBgfpn  v.  Price,  8  Dana, 
48  (to  board  the  plaintiff). 

Mimiuota:  Giaspie  ii.  Olasow,  28 
Minn.  158,  9  N.  W.  669  (to  drive  k>gs). 
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The  simple  method  of  finding  the  damages  in  such  a  case 
is  to  subtract  from  the  oontraot  price  the  ccst  of  completing 
performance  by  the  plaintiff;  >"  eubtFacting,  however,  from 
this  amo\mt  the  value  of  the  partial  performance  to  the  i^&in- 
tilT.'" 

If  some  portion  of  the  contract  had  been  so  far  oom|deted 
that  the  contract  its^  fundshes  a  [aioe  for  such  partial  per- 
formance, the  pUuntiff  should  recover  the  conta-act  price  for 
this  completed  portion  and  the  profits  lost  on  the  remainder 
of  the  contract.'"    And  it  is  sometimee  h^d  that  where  a 


.  OniBge  h.  Co. 
8.  W.  86  (U>  aave 


Texo*:  DunfaAm 
(Tex.  Civ.  App.),  la 
stranded  loga). 

WuMnijtoR:  AndenoR  v.  Hilker,  3B 
Waeh.  632,  80  Psc.  848  (to  mwv  build- 
ingl- 

>■•  UniM  Stata:  Mtooan,  E.  E.  4:  S. 
Co.  V.  Kittuming  A  F.  C.  St.  Ry.,  126 
Fed.  559  (to  equip  eleirtric  railway; 
plaintiff  iwevented  from  equipping  a 
portion;  recoven  contract  price  lem 
cost  of  equipinnK  such  portion). 

KerUuiAy:  Bkxxl  v.  Herring,  22  Ky. 
L.  Rep.  1725,  61  9.  W.  273  (to  saw 
lumber;  subtract  cost  of  aawii^  the  re- 
mainder from  contract  price). 

Maine:  Morgan  f.  Hefler,  68  Me.  131 
(to  build  a  stable). 

MaryUmd:  Bahimote  A  0.  R.  R.  o. 
Stewart,  79  Md.  487,  29  Atl.  964  (to 
build  bridge;  plain  tiff  recovers  contract 
price  less  cost  of  completion). 

Mimuaoia:  Rnnia  d.  Buckeye  Pub. 
Co.,  44  Minn.  105,  46  N.  W.  314  (to  do 
work). 

MUvyitri:  Hammond  r.  Beeson,  112 
Mo.  190,  20  8.  W.  646  (to  build  section 
of  rulroad;  subtract  cost  of  completion 
from  contract  price) ;  Park  v.  Kitchen,  1 
Mo.  App.  357  (to  construct  a  building). 

Neai  York:  Devlin  v.  Mayor  of  New 
Yoric,  63  N.  Y.  8  {to  clean  gtreete); 
Dunn  V.  Allot,  60  App.  Div.  561,  67 
N.  Y.  Supp.  218  (to  use  boats  and 
horeea  in  work  on  canal;  subtract  ex- 
pense  of  complete  performance  from 
contract  price). 


Ohio:  Toledo  v.  IJbbie,  19  CAtio  C. 
Ct.  704  (to  build  sidewaiks;  pl&intiff 
reoorers  contnet  prioe  lew  eost  of  eoBi- 
pleting). 

WUeotttm:  Allen  ».  Mufr^,  87  Wis. 
41,  67  N.  W.  97»  (to  cut  and  dehver 
logs;  contract  price  less  cost  of  cuttii^ 
and  hau&ig  retnaining  logg  recovwable. 

^Arkatuat:  Gibney  c.  Tumer,  62 
Aric.  117, 12  3.  W.  201  (to  build  house; 
plaintiff  Kcovers  contract  price  leas 
labor  and  material  required  to  complete 
the  contract,  subtracting,  however,  the 
value  of  the  material  on  hand). 

Ottirjfia:  Mimma  v.  J.  L.  Betts  Co. 
(Qa.  App.),  72  a  E.  271. 

Neu>  York:  Thomas  e.  Cauldw^,  26 
N.  V.  SuF^.  785  (to  build  printing 
press  of  unusual  siie,  of  no  value  to 
anyone  but  defendant:  ocmtract  price 
recoverable,  leas  eost  of  oompletian, 
subtracting  value  of  press  ae  old  metal). 

Fsrwami.  Allen  v.  Thrall,  36  Vt.  711 
(to  manufoctUM  mashinee;  subtract 
cost  (rf  completion,  together  with  the 
value  of  unfimBhed  machines  left  on 
plaintiff's  hands,  from  contract  priee). 

So  when  jdaintiS  contracted  to  fur- 
nish five  brown  stone  stoops  for  houses 
of  the  drfendant,  and  after  cutting  the 
stonedefendant  prevented  performance, 
plaiutifF  was  not  entitled  to  recover  the 
cost  <rf  repairing  the  sto<^  witiiout 
evidence  that  the  work  of  prepaiKtion 
was  ueelees.  Miller  v.  Hahn,  23  App. 
Div.  48,  48  N.  Y.  Sui^.  346. 

I"  Unittd  Statu:  Moore  e.  U.  S.,  17 
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sin^e  contract  has  been  partially  perfonned  the  plaintiff  may 
recover  a  portion  cd  the  contract  price  proportional  to  the 
amount  performed  plus  the  proportional  part  of  the  profit 
upon  the  portion  unperformed.'* 


§  616.  Cost  <^  partial  performance  where  no  profits  proved: 
doctrine  of  United  States  t.  Behan. 
If  the  plaintiff  cannot  or  does  not  prove  that  any  profits 
would  have  been  earned  by  a  full  performance,  he  may  never- 
theless recover  the  expense  of  the  partial  performance.*'*    So 


Ct.  d.  17  (to  manufacture  a&d  supply 
600,000  brick;  pUintifT  recovers  dif- 
ftxOMx  between  contnct  ptixx  of  brick 
nuuiufactuied  and  what  they  could  be 
•old  for  plus  difference  between  con- 
tract price  <A  the  remainder  and  what 
they  oould  be  manufactured  for);  Fer^ 
ris  n.  U.  S.,  27  Ct.  CI.  542  (to  dredee,  at 
fixed  price  per  cubic  yard;  contract 
price  of  amount  dredged  plus  profits 
on  woric  not  done  recoverable). 

CaUfomia:  Hale  t.  Trout,  35  Gal. 
229  (to  deliver  hmiber  at  certain  price; 
contract  price  ctf  lumber  deUvered  plus 
[nofits  on  lumber  not  accepted  recov- 
erable); Upstone  V.  Weir,  54  C^.  124 
(to  manufacture  and  deliver  iron  work; 
plaintiff  recovers  contract  price  of  part 
d^vered  plus  profits  on  the  balance). 

Corauctical:  Ijeonord  v.  Dyer,  28 
Conn.  172,  68  Am.  Dec.  382  (to  trans- 
pcfft  lumber). 

Iovm:  Kbol  ir.  Minott,  9  la.  403  (to 
paint  ten  houses  for  S70  each;  broken 
after  several  houses  piunted.  Plaintiff 
recovers  $70  for  each  bouse  painted, 
and  profits  on  houses  not  painted). 

Miuouri:  Gabriel  v.  Akinsville 
Pressed  Brick  Co.,  57  Mo.  App.  620  (to 
drive  a  well  at  a  fixed  price  per  foot; 
plaintiff  recovers  agreed  price  for  dis- 
tance driven,  and  difference  between 
contract  price  and  cost  for  the  remain- 
ing distance). 

New  Jeruy:  Kehoe  v.  Rutherford,  66 
N.  J.  L.  23,  27  Atl.  912  (to  grade  and 
build  a  road;  plaintiff  reoovets  con- 


tract price  for  the  portion  graded,  plus 
the  profits  of  remaining  work) ;  Sullivan 
p.  Moffatt,  70  N.  J.  L.  4, 56  AU.  304  (to 
supply  and  set  marble  in  a  building; 
proper  proportion  of  the  contract  price 
plus  profits  <rf  remaining  work  recov- 
erable). 

Texaa:  Houston  &  T.  C.  Ry.  v.  Mitch- 
ell, 38  Tex.  85  (to  cut  and  deliver 
hay);  Duncan  r.  Johnson  (Tex.  Civ. 
App.),  59  S.  W.  46  (to  build  house; 
plaintiff  recovers  contract  price  for 
part  done  plus  profit  on  remainder). 

"  IlUnoit:  Demme  &  Diericee  Fur* 
niture  Co.  t>.  McCabe,  49  HI.  App.  453. 

/cnoa:  McCausland  v.  Cres^,  3 
Greene,  161. 

Nebraska:  Thompson  v.  Goffey,  52 
Heb.  317, 72  N.  W.  314  (to  do  plumbing 

New  Jerssy:  WHaon  d.  Bordm,  68 
N.  J.  L.  627,  54  Atl.  815  (to  build  a 

WtuAtnirion.'  Noyee  v.  Pugin,  2  Wash. 
653,  27  Fac.  548  (to  serve  as  architect). 

'"  United  Slalea:  Speny  A  Hutchin- 
son Co.  V.  O'Ndll  Adams  Co.,  185  Fed. 
231,  000  C.  C.  A.  000. 

MUaovri:  Ragland  t>.  Conqueror 
Zinc  Cos.,  136  Mo.  App.  631, 118  S.  W. 
1194  (to  sublease  land  for  mining). 

Nea  Jertey:  Holt  n.  United  S.  L.  1. 4 
T.  Co..  76  N.  J.  L.  585,  72  Atl.  301. 

Penniybxatia:  In  re  Cairoll's  Estate, 
219  Pa.  440,  68  AU.  1038  (to  adopt). 

Texat:  Ball  v.  Britton,  58  Tex.  57  (to 
enter  into  portneiBhip}, 
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where  the  plaintifT  agreed  to  drive  a  well  at  an  agreed  price  per 
foot,  but  the  number  of  feet  was  not  agreed  upon,  and  the  con- 
tract was  broken  after  partial  performance,  he  was  allowed 
to  recover  the  cost  of  partial  performance.^"  And  where  plain- 
tiff agreed  to  take  care  of  deceased  during  life  and  deceased 
agreed  to  leave  him  property  by  will,  the  latter  agreement  being 
too  indefinite  to  enforce,  the  plaintiff  may  recover  the  value  of 
his  services.'** 

This  principle  is  illustrated  by  the  leading  case  of  United 
States  V.  Behan."*  In  this  case  the  claimant  was  the  siu^ty 
for  one  Roy  upon  a  contract  between  Roy  and  the  United 
States  to  improve  the  harbor  of  New  Orleans,  and  later,  upon 
the  contract  with  Roy  being  annulled,  the  claimant  was  author- 
ized to  fulfil  the  contract.  He  went  to  expense  in  providing 
machinery  and  materials  and  did  a  portion  of  the  work  and 
after  this  part  performance  the  government  finally  cancelled 
the  contract.  The  claimant  thereupon  sold  the  materials  on 
hand.  The  Court  of  Claims  allowed  him  for  his  actual  expendi- 
tures in  the  prosecution  of  the  work  together  with  the  unavoid- 
able losses  on  materials.  It  did  not  appear  whetha*  a  profit 
would  have  been  made  or  not  by  a  performance  of  the  contract. 
The  government  appealed  on  the  ground  that  by  making  a  claim 
for  profits  the  claimant  asserted  the  existence  of  the  contract 
and  could  recover  only  nominal  damages  if  he  was  xmable  to 
show  that  a  profit  would  have  been  made.  The  Supreme  Court, 
however,  speaking  by  Justice  Bradley,  afiSrmed  the  decision 
of  the  Court  of  Claims  on  the  ground  that  in  a  case  of  this  sort 
the  claimant  should  at  least  be  made  whole  for  his  losses  even 
though  he  did  not  prove  what  the  profits  of  the  contract  would 
be. 

"The  prima  fade  measure  of  damages  for  the  breach  of  a 
contract  is  the  amount  of  the  loss  which  the  injured  party  has 
sustained  thereby.  If  the  breach  consists  in  preventing  the 
performance  of  the  contract,  without  the  fault  of  the  other 
party,  who  is  willing  to  perfonn  it,  the  loss  of  the  latter  will 

'"Ioum:  Thompson  v.  Brown,  100  "■  Shakespeare  p.  Maricham,  10  Huo 

I».  367,  76  N.  W.  819.  (N.  Y.),  311. 

MiTtnewta:  Olson  e.  Nonenmacher,  ">  110U.S.338,28L.ed.  16S,46up. 

63  Minn.  420,  06  N.  W.  6^.  Ct.  81. 

76 
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conaiat  of  two  distinct  itema  on  grounds  id  damage,  nuaely: 
fii8t,what  he  has  ^ready  expended  toward  performance  (less  the 
value  (^  materials  on  hand) ;  secondly,  the  profits  that  he  would 
realize  by  performing  the  whole  contract.  The  secand  item, 
profits,  cannot  always  be  recovered.  They  may  be  too  remote 
and  speculative  in  thor  character,  and  therefore  iocapablie  of 
that  clear  uid  direct  proof  which  the  law  requires.  But  irtien, 
in  the  language  of  Chief  Justice  Nelson,  in  the  case  of  Master- 
son  V.  Mayw  of  Brooklyn,'**  they  are  '  the  direct  and  immediate 
fruits  of  tiie  contract,'  they  are  free  from  this  objecti(»;  liiey 
are  then  'part  and  parcel  oS  the  contract  itself,  entering  into 
and  constituting  a  portion  of  its  very  elemente;  something 
stipulated  for,  the  right  to  the  enjoyment  of  whit^  is  just  as 
clear  and  plain  as  to  the  fulfillment  of  any  other  stipulation.' 
Still  in  order  to  furnish  a  ground  of  recovery  in  damages,  they 
must  be  proved.  If  not  proved,  or  if  they  are  of  such  a  re- 
mote and  speculative  character  that  they  cannot  be  l^ally 
IHVved,  the  party  is  confined  to  his  loss  of  actual  outlay  and 
esqjense.  This  loss,  however,  he  is  clearly  entitled  to  reoaver 
in  all  cases,  unless  the  other  party,  who  has  voluntarily  stopped 
iht  performanoe  of  the  contract,  can  show  the  contrary. 

"  The  rule  as  stated  in  ^>eed's  case  is  only  one  aspect  of  the 
general  rule.  It  is  the  rule  as  applicable  to  a  particular  case. 
As  before  stated,  the  jnimary  measure  of  damages  is  the  amount 
of  the  party's  loss;  and  this  loss,  as  we  have  seen,  may  consist  of 
two  heads  or  classes  of  damages — actual  outlay  and  anticipated 
profits.  But  failure  to  prove  profits  will  not  prevent  the  party 
from  recovering  his  losses  for  actual  outlay  and  expenditure. 
If  he  goes  also  for  profits,  then  the  rule  applies  as  laid  down  in 
Speed's  case,  and  his  profits  will  be  measured  by  'the  difference 
between  the  cost  of  doing  the  work  and  what  he  was  to  recmve 
f(H'  it,'  etc.  The  claimant  was  not  bound  to  go  for  profits,  even 
though  he  counted  for  them  in  his  [wtition.  He  m^t  stop 
upon  showing  of  losses.  The  two  heads  of  damage  are  distinct, 
though  closely  related.  When  profits  are  sou^t,  a  recovery 
for  outlay  is  included  and  something  more.  That  something 
more  is  the  profits.  If  the  outlay  equals  or  exceeds  the  amount 
to  be  received,  of  course  there  can  be  no  ^ofita." 
'«  7  Hill  (N.  y.),  63. 
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If  the  cost  of  partial  perfcHinanGe  is  recovered  there  can  be 
no  recovery  for  profits,  and  if  the  profits  can  be  proved  with 
miffioient  oertainty  for  recovery  the  cost  of  partial  performance 
cannot  be  allowed.    In  no  case  can  both  be  recovered.*** 

§  617.  Contracts  in  which  a  contract  price  is  fixed:  plaintiff 
to  deliver  property. 
If  the  plaintUf  ^rees  to  deliver  something  to  the  defendant 
and  the  defendant  on  his  part  agrees  to  pay  oKHiey  for  it,  then 
the  profit  of  the  contract  is  to  be  measured  by  the  contract 
price  less  the  value  of  the  property  to  be  d^vered  by  the  plain- 
tiff.*** 


***Tnut  V.  AlbiittoD,  6  Oa.  ^>. 
412,  63  S.  E.  521. 

'**  HiB  typioftl  coaunple  of  this  sort 
of  contract  ia  a  sale  of  chattels  by  the 
jUaiatiS  to  the  defendaot,  vbich  will 
be  oDuideFed  in  a  separate  chapter. 
Pott,  ekap.  XXXV.  And  where  there  is 
not  a  technical  contract  of  aale  but  the 
plaintiff  oontraetB  for  a  cartain  sum  of 
money  to  do  worif  in  luatdDg  or  ptocur- ' 
inc  property  and  then  to  deliver  the 
property  to  defendant,  the  plaintifi'  re- 
ooven  BB  the  piofita  erf  the  contract  the 
oonttMt  price  leea  the  coat  erf  proouriog 
and  delivering  the  ptaptxty. 

Contraet  to  tuppij/  an  artide:  Contract 
price  lew  eoet  of  siHiplying  recoverable. 

Vniled  Slatea:  Floyd  v.  United  States, 
8  Wall  77,  19  L.  ed.  440  (affimting  2 
Ct.  CI.  ti9};  United  Ekigineering  ft  C. 
Co.  p.  Broadnax,  130  Fed.  351,  60  C. 
C.  A.  177;  H.  T.  Smith  Co.  v.  Minetto- 
Bleilden  Co.,  168  Fed.  777  (to  let 
team);  Stout  v.  United  StatM,  27  Ct. 
O.  S86  (material  for  building). 

Alabama.'  Feck-Hammond  Co.  *. 
Heifner,  136  Ala.  473,  33  So.  807  (to 
put  in  heating  tv>pantui);  Wheeler  t>. 
devdaod,  64  So.  277  (to  sell  standmg 

CaHfontia:  Tahoe  Ice  Co.  r.  Union 
Ice  Co.,  109  CaL  343,  41  Pao.  1Q20  (to 
M4>ply  annual  tee  crop). 

Colorado:  Kilpatrick  b.  Inman,  46 
Colo.  614,  105  Pac  1080,  36  L.  R.  A. 


(N.  S.)  188  (to  let  "Uveiy  sg"  with 
driver). 

Indiana:  Indiaoa  Canning  Co.  t>. 
Priest,  16  Ind.  App.  445,  46  N.  E.  618 
(to  supply  plaintiff's  crop  of  tomatoca). 

JComudcy.-  BoUerbach  ft  M.  C.  Co.  t>. 
Wilkma,  130  Ky.  61,  112  S.  W.  1138 
(to  supply  broken  stone). 

Lomtiana:  Avery  v.  Segura  Sugai 
Co,,  111  U..  891,  36  So.  967  (to  si^ii^ 
plaintiff's  sugar  crop). 

Maryland:  Furstenburg  v.  Fawaett, 
61  Md.  184  (defendant  to  cut  and  cany 
away  plaintiff's  standing  wood). 

Minnetola:  Silbentdn  s.  Duluth 
News-Tribune  Co.,  68  Minn.  430,  71 
N.  W.  622  (to  set  up  electric  motor). 

Miatouri:  Chapman  v.  Kansas  City, 
C.  4  S.  Ry.,  146  Mo.  481,  48  S-  W.  646 
(to  deliver  railroad  ties). 

NAroika:  Hale  v.  Hess,  30  Neb.  43, 
46  N.  W.  381  (to  provide  and  set  up 
furnace). 

JV«u>  York:  McMaster  r.  State,  108 
N.  Y.  542,  16  N.  £.  417  (to  provide 
material  for  building). 

Ortgan:  American  B.  ft  C.  Co.  v.  Bul- 
len  B.  Co.,  20  Ot«.  6«»,  46  Pac.  138  (to 
provide  material  for  building). 

Ttxat:  Watkins  v.  Junker,  4  Tex. 
av.  App.  629,  23  S.  W.  802  (to«upply 
boats  for  dredfpng  canal;  plaintiff  re- 
covers difference  between  rental  value 
and  contract  price). 

Conteaelt  to    miawjaetwra:    Plaintiff 
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§  618.  Contracts  in  which  a  contract  price  is  fixed:  defend- 
ant to  pert onn  an  act  or  deliver  property. 
If  the  plaintiiT  was  to  pay  an  agreed  price  for  work  to  be  done 
or  property  to  be  delivered  by  the  defendant,  the  profit  of  the 
contract  to  the  pUuntiff  is  measured  by  the  value  of  defendant's 
performance  less  the  contract  pnce;  '*  or  if  he  has  paid  part 
of  the  price,  he  recovers  the  difference  plus  the  partial  pay- 


reooven  coatnict  price  kee  cost  <rf 
manufacture. 

UniUd  SlaUt:  Hiiu^ey  v.  I^ttabui^ 
B.  8.  Co.,  121  U.  8. 264, 30  L.  ed.  967,  7 
Sup.  Ct.  875. 

MiMouri:  Crescent  Mfg.  Co.  c  N.  0. 
Nelson  Mfg.  Co.,  100  Mo.  326, 13  S.  W. 
503  (baibed  wire). 

Sovih  Carolina:  Millar  v.  HiUiard, 
Cheves,  149  (bread:  deduct  value  of 
bread  left  on  plaintiff's  hands). 

Virginia:  Wcwrell  v.  Kinnear  Mfg. 
Co.,  103  Va.  719,  49  8.  E.  988  (steel 
doors). 

Wiaeon»in:  Walsh  b.  Myen,  92  Wis. 
397,  66  N.  Wi  250  (lye  cans). 

In  Brazell  v.  Cohn,  32  Mont.  556,  81 
Pac.  339,  the  defendant  contracted  to 
purchase  the  plaintifPs  entire  supply 
of  milk;  and  the  measure  of  damages 
for  the  breach  was  held  to  be  the  con- 
tract price  less  the  wholesale  price  of 
milk,  rather  than  the  cost  of  produc- 
tion. For  if  the  contract  had  been  car- 
ried out,  since  his  whole  supply  was 
contracted  for,  he  could  have  sold  none 
at  the  wholesale  price;  and  any  profit 
he  might  make  after  breach  by  selling 
at  wholesale  is  earned  only  as  a  result 
of  the  breach,  and  should  therefore  re- 
duce by  that  amount  the  damages 
which  would  otherwise  be  recoverable. 

'"This  is  the  rule  of  damages  for 
breach  by  the  seller  vf  a  contract  for 
the  sale  of  chattels.  Po^,  chap. 
XXXV.  And  the  same  rule  may  be  ap- 
plied in  the  case  of  other  contracts  for 
delivery  of  property. 

Alabama:  tforthen  c.  Tatum,  164 
Ala.  368,  51  8o.  17  (to  cut  plaintiff's 
timber  and  manufacture  it  into  ahin- 


l^ea;  difference  between  value  of  the 
timber  when  cut  and  made  into  shin- 
gles, less  cost  of  doing  so,  and  its  value 
standing). 

Arkm«a»:  Ford  H.  L.  Co.  o.  Clemmt, 
(Ark.),  136  8,  W.  343  (to  supply 
lumber  for  plaintiff's  mill;  profits  of 
the  contract). 

Conneeticut:  Cohn  e.  Norton,  57 
Conn.  480,  5  L.  R.  A.  672,  18  Atl.  596 
(to  lease  a  building;  difference  betwera 
the  agreed  rent  and  value  of  the  turn). 

IHinoit:  World's  Columbian  Exposi- 
tion Co.  V.  Pasteur-Chambcrland  Filter 
Co.,  82  III.  App.  94  (to  allow  defendant 
to  advertise  in  plaintifTs  park;  value  ol 
advertising  minus  the  contract  price). 

Nea  York:  Bean  v.  Carleton,  51 
Hun,  318  (to  publish  book  for  plain- 
tiff; recovers  lose  through  not  having 
book  published);  Nash  v.  Thousand 
Islands  S.  B.  Co.,  123  App.  Div.  148, 
108  N.  Y.  8upp.  336  (to  let  plaintiff 
the  exclusive  checking,  news,  confec- 
tionery, and  view  privileges  on  ddend- 
ant's  fleet  of  steamers;  difference  be- 
tween actual  value  of  the  privileges 
and  the  contract  price);  Hirsh  «.  Press 
Pub.  Co.,  141  App.  Div.  357,  126  N.  Y. 
8upp.  298  (breach  of  contract  by  which 
plaintiff  was  to  remove  iron  from  a 
building  for  a  certain  price;  defendant 
refused  to  allow  him  to  remove  it. 
Measure  of  damages,  difference  be- 
tween the  value  of  the  iron  after  re- 
moval and  the  contract  pri<%  plus  the 
cost  of  removal.  Cannot  recover  dam- 
ages based  on  favorable  contracts 
plaintiff  might  have  made  with  otbxs 
parties). 


itizecy  Google 


§  618  DEFENDANT  TO  PERFORM  ACT,  OR  DELIVER  PROPBETY    1205 

ment.'^^    If  no  profits  can  be  shown  he  recovers  at  least  his 
partial  payments  and  other  expenditures.**^ 

In  such  a  case,  however,  the  value  of  the  performance  by  the 
defendant  can  ordinarily  be  established  only  by  showing  the 
cost  of  securii^  preformance  elsewhere.  The  meaeure  of  dam- 
ages, as  ordinarily  stated,  is  the  cost  of  securing  performance 
of  the  work  elsewhere,  less  the  contract  price.'**   If  the  contract 


I"  Ban  c.  Heoderaon,  106  Ia.  691, 30 
So.  158. 

'*  Kaitaaa:  King  v.  Perfection  B.  M. 
Co.,  81  Kan.  809,  106  Pac.  1071  (to 
supply  machinery;  p&rtial  payment, 
prepayment  of  freight,  and  expense  of 
special  construction  of  building  to  re- 
ceive machinery). 

Kentveky:  Corbin  O.  &  G.  Co.  p. 
Hull,  123  Ky.  763,  30  Ky,  L.  Rep.  91, 
97  8.  W.  385  (to  drill  oU  well;  no  profits 
being  proved,  partial  payments). 

^«ie  York:  Deluiae  f.  Long  Island 
R.  E.,  66  App.  Div.  487,  72  N.  Y.  Supp. 
988  (lease  of  boot-blacking  privilege; 
nat  paid  in  advance);  Tabak  v.  Fett- 
ner,  139  App.  Div.  248, 123  N.  Y.  Supp. 
982  (actual  value  of  ice-box  given  by 
plaintiff  at  an  arbitrary  valuation  as 
part  payment  of  contract  price). 

■«  Uniltd  StaUt:  Goldsboro  v.  Mof- 
fett,  49  Fed.  213  (to  build  waterworks; 
pkjntiff  recovers  price  at  which  the 
contract  was  let  on  a  second  bidding 
km  the  original  price). 

AliAama:  O'Brien  v.  Anniston  Pipe 
Works,  93  Ala.  682,  9  So.  415  (to  do 
excavation  and  grading.  The  fact  that 
part  of  the  work  was  done  at  a  cheaper 
rate  than  the  agreed  rate  is  immaterial; 
the  result  of  securing  performance  of 
the  whole  contract  fixes  the  damages). 

Ddaviare:  Hartnett  v.  Baker,  i 
Pennew.  431,  56  All.  672  (to  grow  and 
supply  tomatoes). 

mnoit:  Tribune  Co.  c.  Bradahaw,  20 
HI.  App.  17  (to  insert  advertisement  in 
a  newspaper;  difference  between  cost 
of  inserting  a  similar  advertisement  in 
another  paper  and  the  contract  price 
lecovenble). 


Kentucky:  Coibin  O.  &  G,  Co.  v. 
Mull,  123  Ky.  763,  97  8.  W.  385,  30 
Ky.  L.  Rep.  91  (to  drill  oU  well). 

AfauachuteiU:  Weed  t.  Draper,  104 
Mass.  28  (to  build  machines);  Florence 
M.  Co.  V.  Daggett,  135  Mass.  582  (to 
make  castings  for  stoves). 

New  Hampihirt:  I^moreaux  n.  Rotfe, 
36  N.  H.  33  (to  haul  lumber). 

New  York:  Cody  v.  Turn  Verein,  48 
App.  Div.  279,  64  N.  Y.  Supp.  219, 
affirmed,  167  N.  Y.  607,  60  N.  E. 
1108  (to  excavate  land);  Jacobs  f. 
Mandel,  104  N.  Y.  Supp.  721  (to 
furnish  labor  and  materials};  New 
Yoric  M.  C.  Co.  V.  City  H.  I.  Co.,  94 
App.  Div.  439,  88  N.  Y.  Supp.  233 
(to  put  in  metal  cornice);  Samuels  p. 
Fidelity,  etc.,  Co.,  49  Hun  122,  1 
N.  Y.  Supp.  8S0  (to  become  surety  for 
the  plaintiff  on  a  bond;  plaintiff  re- 
covers increased  expense  of  getting 
another  surety) ;  Eagle  Tube  Co.  v.  Ed- 
ward Ban-  Co.,  16  Daly,  212,  10 
N.  Y.  Supp.  113  (to  weld  tubes  in 
boiler;  increased  expense  of  having  the 
work  done  later  by  another  recover- 
able). 

North  CaroUna:  State  c.  Ingram,  5 
Ire.  441  (to  keep  a  bridge  in  repair). 

Ohio:  Cincinnati  &  S.  Ry.  v.  Carth- 
age, 36  Oh.  St.  631  (to  grade  streeta). 

Oregon:  Haskins  v.  Scott,  52  Ore.  271, 
96  Pac.  1112  (to  furnish  engine  for 
threshing  machine:  plaintiff  recovers 
cost  of  hiring  from  others). 

Perauybiaitia:  Collins  ir.  Baumgard- 
ner,  62  Pa.  461  (to  carry  coal;  plaintiff 
recovets  cost  of  getting  coal  carried 
by  others,  including  expense  of  finding 
other  oarrisTB,  len  oontnct  prioe). 
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price  has  been  jwid  by  the  plaintiff,  or  his  part  of  the  contract 
fully  performed,  the  cost  of  getting  the  defendant's  work  done 
elsewhere  is  recoverable.''*'   So  where  a  contractor  gave  a  bond 


Texas:  Watson  v.  De  Witt  County, 
19  Tex.  Civ.  App.  ISO,  46  S.  W.  1061 
(to  build  courthouae);  A.  J.  AnderaoD 
Electric  Co.  p.-Clebume  W.  I.  &  L.  Co., 
23  Tex.  Qv.  App.  74,  57  S.  W.  575  (to 
erect  a  buikling};  OebonM  v.  Ayeis 
(Tex.  Qv.  App.),  33  8.  W.  73  (to  Iteep 
a  repair  plant  For  a  machine;  plMQtdff 
reoDvsn  cost  of  going  to  a  greater  dis- 
tance to  get  it  repaired). 

Vermont:  Royalton  e.  Royalton  &  W, 
T.  Co.,  14  Vt.  311  (to  rep'ur  bridge); 
Sbi^rth  p.  Maim,  68  Vt.  116,  34  Atl. 
481, 32  L.  R.  A.  788  (to  cut  and  fumiah 
a  granite  mimument). 

Waakinglon:  Carroll  v.  Cune,  27 
Wash.  402,  67  Pac.  003  (to  transport 
lumber  ftom  Teasel  to  plaintiffs  yud). 

WiKOntin:  Eastern  Ry.  v.  Tuteur, 
127  Wis.  382,  105  N.  W.  1067  (to 
handle  all  the  freight  at  plaintifTa  sta- 
tion; pluntifF  recovers  ooat  of  such 
handling  by  others  less  the  contract 
price). 

^"Arhantat:  BuUivant  v.  Heardon,  5 
Ark.  140,  39  Am.  Dec.  368  (to  clear 
land);  Neale  e.  Smith,  61  Aric.  564,  33 
S.  W.  1058  (to  teadi  plaintifF  book- 
keeping, price  bong  paid  in  advimce; 
plaintiff  leoovers  cost  of  the  course); 
PlunkeU  v.  Meredith,  72  Ark.  3,  77 
S.  W.  600  (to  dig  a  well  until  it  would 
pve  a  certain  supply  of  water). 

Caiiforma:  Taylor  v.  North  P.  C. 
R.  R.,  66  Cal.  317  (to  build  a  wagon 
mad  in  place  of  one  destroyed  by  rail- 
road and  to  fence  the  road). 

Cormeetieui:  Hawley  v.  Belden,  1 
Conn.  93  (to  build  a  road;  it  was  ao 
defectively  built  that  part  of  it  re- 
quired to  be  repured;  cost  of  repair- 
ing recoverable). 

lUinou:  St.  Louis,  J.  &  C.  H.  R. 
p.  Lurton,  72  HI.  118  (to  build  a 
bridge). 

/mftoRo.-  Howe  M.  Co.  tr.  Rebcr,  66 


Ind.  498  (to  keep  a  sewing  machine  in 
repair);  Seavey  p.  Shurick,  110  Ind. 
4H,  II  N.  E.  S97  (to  etear  knd). 

Iowa:  Great  W.  P.  Co.  o.  Tucker,  73 
la,  756,  34  N.  W.  205  (to  print  posters; 
plaintiff  recovers  oost  of  equivalent 
advertising). 

Maryland:  Broumel  v.  Ri^ner,  6S 
Md.  47  (to  btald  a  street). 

AfinnMote.'  Carli  v.  Seymour,  26 
Minn.  276,  3  N.  W.  348  (to  grade  a 
road). 

Mittaari:  Hirt  ■>.  Him,  61  Mo.  496 
(to  build  a  bouae);  WoodwOTth  v.  Mc- 
Lean, 97  Mo.  325, 11  S.  W.  43  (to  sink  a 
shaft  in  mme  500  feet);  Wright  v.  San- 
detson,  20  Mo.  App.  534  (to  build 
foundation  of  iiouse;  improperly  built; 
cost  of  putting  it  into  propw  ^pe  re- 
coverable); Spink  V.  Mueller,  77  Mo. 
App.  86  (to  build  a  houae,  finiahing 
woodwork  with  certain  varnish.  De- 
fendant used  a  different  and  infericv 
varnish.  Plaintiff  recovers  sum  nec- 
essarily expended  to  put  on  required 
varnish). 

NAra^ca:  On  W.  Co.  v.  Reno  W. 
Co.,  19  Neb.  60  (to  repair  a  ditch). 

New  York:  Mayor  of  New  Yorii  e. 
Second  Ave.  R.  R.,  102  N.  Y.  572,  66 
Am.  Rep.  830,  7  N.  E.  006  (to  ke^ 
street  in  repair);  Haist  v.  Bell,  34  Aiq>. 
I»v.  252,  48  N.  Y.  Bupp.  405  (to  buikl 
a  house  and  put  in  pine  finish;  some 
finish  was  put  in  of  hemlock.  Plaintiff 
recovers  coat  of  replacing  the  hemlock 
by  pine);  Morrdl  v.  Long  Island  R,  R., 
15  Daly,  127,  3  N.  Y.  Supp.  928  (to  fiU 
indepotsiteon  plaintiff's  land);  May  f. 
Georgar,  21  Misc.  622,  47  N.  Y.  Supp. 
1062  (to  fit  for  plaintiff  a  sealskin  coat, 
price  paid  in  advance;  plaintiff  re- 
covers cost  of  making  it  suitable  to 
wear);  Whitehouse  v.  Staten  I.  W.  S. 
Co.,  101  App.  DiT.  112.  91  N.  Y. 
Supp.  544  (to  supply  watw;  plaintiff 
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to  the  plaintiff  fof  the  perfonnance  of  his  contract,  and  upon 
breach  of  c<mtraot  the  plaintiff  had  the  right  to  complete  the 
work  and  the  plaintiff  exercised  this  right,  he  was  allowed  to 
recoTer  the  increased  expense  of  the  work,  and  damages  paid 
for  injuries  naturally  and  necessarily  incurred  by  workmen  in 
the  course  of  the  work.'" 

The  cost  of  completion  is  not  shown  on  the  ground  that  this 
amount  has  actually  been  expended  by  the  plaintiff ;  it  is  merely 
the  evidence  of  the  value  of  performance,  and  one  of  the  factors 
entering  into  the  profit  of  the  contract.  This  profit  is  the  same 
in  amount  whether  the  pUuntiff  actually  secures  performance 
of  the  contract  by  another  or  leaves  it  incomplete.  Conse- 
quoitly  if  the  work  is  left  incomplete  by  the  defendant,  the 
plaintiff  may  under  this  rule  recover  the  cost  of  completion, 
whether  he  actually  has  had  the  work  completed  or  not.'** 

If,  however,  the  completion  of  the  contract  is  actually  se- 
cured by  the  plaintiff,  the  amomit  paid  by  him  for  euch  com- 
pletion is,  if  reasonable,  the  best  evidence  of  the  value  or  cost 
of  performance,  and  it  is  therefore  pH.7na  facie  to  be  taken  as 
tlie  value  of  performance; '"  but  it  is  always  open  to  the  de- 


recovers  cost  o!  labor  employed  in  get- 
tiDg  a  8iq>ply  elsewhere). 

/^RMyfeonia;  Mtwoe  v.  Amfiekl,  16 
Pa.  Super.  Ct.  140  (to  au):^y  elevator; 
elevator  supply  was  defective;  plaintifi 
recovers  wliat  it  would  cost  to  make  it 
eonforai  to  spedficatioDB). 

Vermont:  Clifford  v.  RidiardBaD,  18 
Vt.  620  (to  repair  mill);  Keyes  v.  Weet- 
em  V.  S.  Co.,  34  Vt.  81  (to  repair 

WUeoruin:  Ashland  L.  S.  &  C.  Co.  v. 
Shoreo,  106  Wis.  122,  81  N.  W.  136  (to 
eonstruct  building.  Plaintiff  recovers 
cost  of  remedying  defects  in  constnic- 
tioD);  O^uni  v.  Chicago,  S.  P.  M.  & 
O.  Ry.,  109  Wis.  377,  85  N.  W.  364 
(to  leave  pUuntifTs  land  in  a  smooth 
Mwdition,  contract  price  paid.  Plain- 
tiff reoovere  coet  of  putting  the  land 
into  oondiUon). 

England:  Fletcher  v.  Gilleepie,  3 
IHng.  636  (to  load  vessel);  Portman  v. 


MiddletoD,  4  C.  B.  (N.  8.)  322  (to  re- 
pair a  machine). 

">  Newton  v.  Devlin,  184  Mtm.  490. 

'**  CotaueHeut:  Hawley  e.  Bdden,  1 
Conn.  93,  6  Am.  Dec.  206. 

AfoTirfand;  Davis  ■>.  F(»d,  81  Md. 
333,  32  Atl.  280. 

Minnaota:  King  r.  Nichols,  63  Minn. 
463,  65  N.  W.  604. 

Ohio:  Cincinnati  &  S.  Ry.  «.  Carth- 
age, 36  Oh.  St.  631. 

Tatu:  Shennan  p.  Connor,  88  Tex. 
36,  20  S.  W.  1053;  Hill  v.  Ld^  (Tex. 
Qv.  App.),  100  8.  W.  361. 

Contra,  American  Surety  Co.  v. 
Woods,  106  Fed.  41, 46  C.  C.  A.  282  (a 
aporadic  case). 

>"  Minnaola :  AndeiBon  b.  Nord- 
strom, 60  Minn.  231,  61  N.  W-  1132. 

Neu>  Hampikire:  Lamoreaux  v.  Rolfe, 
36  N.  H.  33. 

New  York:  Mayor  of  New  York  ». 
Second  Ave.  R.  R.,  102  N.  Y.  672,  7 
N.  E.  906,  55  Am.  R^.  839. 
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fendant  to  show  that  the  amount  paid  was  greater  than  reasoQ- 
able.'^*  And  a  mere  contract  for  the  work  with  a  third  party 
if  the  work  has  not  in  fact  been  done  under  the  contract,  is  not 
evidence  at  all;  ^**  still  less  a  bid  from  a  person  who  did  not 
do  the  work,  higher  than  the  bid  of  the  person  who  eventually 
did  it.'** 

§  619.  Cost  of  substituted  peifoimance  useless  to  plaintifi. 

The  cost  of  substituted  performance  is  only  one  way  of  arriv- 
ing at  the  value  of  the  contract;  and  if  it  appears  that  the  con- 
tract is  worth  less  than  the  cost  of  performance,  the  latter  can- 
not be  recovered. 

Thus  where  the  defendant  agreed  to  take  stock  in  a  corpora- 
tion and  ^ve  it  to  the  plaintiff  and  failed  to  do  so,  and  it  then 
appeared  that  while  to  get  the  stock  would  require  the  payment 
of  the  par  value,  the  stock  when  procured  would  have  been 
worthless,  the  plaintiff  could  not  recover  the  par  value  of  the 
stock,  but  was  restricted  to  nominal  damages.^'^  And  where 
a  railroad  agreed  to  build  its  repair  shops  within  the  limits  of 
the  plaintiff's  city,  the  measure  of  damages  for  failure  so  to  do 
is  not  the  cost  of  building  the  shops.'** 

So  where  defendant  agreed  to  draw  out  the  casing  from  a 
well,  and  failed  to  do  so,  the  measure  of  damages  is  not  the 
cost  of  drawing  out  the  cadng  (the  well  not  bdng  benefited 
thereby)  but  the  (leas)  value  of  the  casii^  when  drawn  out.*" 

In  return  for  the  grant  of  a  right  of  way  across  plaintiff's 
land,  defendant  agreed  to  grade  and  curb  a  street  along  the 
location  of  its  track.  Neither  the  railway  nor  the  street  was 
built.  In  an  action  for  not  grading  and  curbing  the  railway 
only  nominal  damages  were  given.  If  the  right  of  way  had 
been  used  and  the  raUway  built,  the  plaintiff  could  have  re- 
covered the  cost  of  grading  and  curbing.  But  here  the  injury 
consisted  in  leaving  the  land  as  it  was,  without  eiiher  railway  or 
street  and  no  damage  appears  as  a  result  of  the  injury."" 

'"Stftteij.Ingrein,5Ire.(N.C.)441.  '"MisBOuri,  K.  ft  T.  Ry.  t-.  Port 

'"  Lamoreaux  v.  Rolfe,  36  N.  H.  33.  Scott,  15  Kan.  436. 

"•GoAam  Co.  v.  United  E.  &  C.  '"Ehnendorfi-.  ClaaB«»,«2Tex.472, 

Co.  (N.  Y.),  95  N.  E.  805.  49  S.  W.  1043. 

'"  Barnes  ir.  Brown,  130  N.  Y.  372,  ■"  Haya  v.  Wilkinabutg  &  E.  P.  a 

29  N.  £.  760.  Ry.,  304  Pa.  488,  54  At).  332. 
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And  in  general  if  the  thing  done  is  worth  less  than  the  cost 
of  doing  it,  the  measure  of  damages  is  not  the  cost  but  \he  value 
of  it."'  So  for  breach  of  contract  to  fill  land  to  a  certain  grade 
the  measure  of  damages  is  not  the  cost  of  filling  the  land  to  the 
^reed  grade,  but  the  (}eaa)  difference  la  value  of  the  land  so 
filled  and  the  land  as  it  was  left."* 

And  so  where  defendant  agreed  to  sink  an  oil  well  on  bis  own 
land,  so  that  no  one  else  could  have  been  pecuniarily  interested 
in  it,  the  plaintifF  cannot  recover  the  cost  of  sinking  the  well.*" 
He  should  recover  what  he  can  show  with  reasonable  cert^nty 
would  have  come  to  him  from  the  i)eiformance."'  In  a  grant 
of  land  there  was  a  covenant  that  a  defendant  should  sink  upon 
the  demised  premises  a  pit  to  the  depth  of  130  yards  in  search 
of  coal,  and,  in  case  a  marketable  vein  should  be  reached,  pay 
the  plaintiff  £2,500.  In  an  action  by  the  plaintiff  for  breach  of 
this  covenant,  evidence  being  given  to  show  that  if  the  defend- 
ants had  sunk  the  pit,  marketable  coal  might  have  been  found, 
it  was  held  that  the  plaintiff  was  entitled  to  more  than  nominal 
damages,  and  that  the  true  measure  of  damage  was  the  amotmt 
which  he  bad  lost  by  being  deprived  of  the  opportunity  of  find- 
ii^  marketable  coal."'  If,  however,  the  thing  ^p:«ed  was  to 
build  a  structure  on  the  plaintiff's  land,  the  m«re  fact  that  the 

><■  Michigan:  Archer  b.  Milwaukee,  <**  Ch&mberlain  v.  Parker,  4S  N.  Y. 

A.  E.  &  8.  Co.   (Mich.),  129  N.  W.  669. 

69S  (to  put  a  new  engine  in  plaintiff's  "'  Pgrmtybxtnia:  Bradtord  (Ml  Co.  v, 

boat;  plaintiff  recoven  difference  be-  Bliur,  113  Pa.  83,  57  Am.  Rep.  442. 
tween  value  of  boat  aa  it  would  ba,ye         England:  Pell  f.  Shearman,  10  Ex. 

been  and  aa  it  wu).  766. 

North  CaroUna:  Winston  C.  M.  Co.  v.  ■"  CaHfomia:  Taylor  v.  North  Padfio 

WellB-Whiteheod  T.  Co.,   144  N.  C.  Coast  R.  R.,  66  Cal.  317  (to  grade  a 

421,  67  S.E.  148  (to  exhibit  machine  at  road  and  build  a  fence). 
expotdtioD:  cost  ct  securing  enhibition  Texat:  Sherman  r.  Connor,  88  Tex. 

ot  it  by  another,  this  not  having  been  35,  29  S.  W.  1053  (to  build  waterwoib 

done,  cannot  be  recovered.  supplying  more  water  than  plaintiff 

PtnTuj/baaia:    Kenderdine    Hydro-  hod  use  for). 
Carbon  Fuel  Co.  v.  Plumb,  182  Pa.  463,  See,  however,  Kentuck]/:  Louisville  & 

38  At].  480  (to  expend  $9,000  in  man-  P.  C.  Co.  r.  Rowan,  4  Dana,  606,  when 

ufacturing  «  patented  article;  13,000  upon  failure  by  defendant  to  perform 

only  spent.    Measure  of  damages  not  his  agreement  to  excavate  a  basin  on 

the  remaining  S6,000  where  the  vahie  plaintiff's  land  it  was  held  that  cvid^ce 

of  the  article  would  be  leas).  to  show  that  the  baon  would  have  been 

■"Bigham  v.  Wabash-Pittsburg  T.  useless  to  the  plaintiff  is  admismbl^ 

Ry.,  223  Fa.  lOe,  72  AtL  SIS.  in  mitigatitm  of  damagea. 
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pluntiff  personally  might  not  have  used  the  structure  does  not 
a£fect  the  recovery.  The  cost  of  building  the  stoucture  mdy 
be  recovered  at  least  in  the  absmce  of  evidence  that  the  struc- 
ture would  not  be  of  such  value  to  anyone. 

§  620.  Performance  deficient  in  quanti^  or  qnali^. 

If  the  work  was  actually  done,  but  fell  short  of  the  agreement 
in  quality,  qiiantity,  or  circumstances  of  performance,  the 
measure  of  damages  is  the  cost  of  remedying  the  defect;  ^ 
or  if  the  defect  cannot  be  remedied  by  a  reasonable  expendi- 
ture, then  the  difference  between  the  value  of  the  property  if 
the  work  had  been  done  properly  and  its  value  as  the  work  was 
actually  done.'"    So  upon  the  breach  of  a  contract  to  store 


"*  Vmted  State*:  StiUweU  &  B.  M. 
Co.  V.  Phelps,  130  U.  S.  520,  32  L.  ed. 
1035, 9  Sup.  Ct.  601;  North  ChioagD  Bt. 
I^.  9.  Bumhun,  42  C.  C.  A.  6S4,  102 

lOinoU:  Chase  v.  Heaaey,  70  01. 268. 

Louitiana:  Leathen  o.  Sweeney,  41 
Ia.  Ann.  287,  5  So.  662. 

Nmc  York:  Fannalee  v.  Wilks,  32 
Barb.  539. 

">  Florida:  Giiffing  Broe.  Co.  t>.  Win- 
field,  53  Fk.  S89,  43  So.  687  (to  nilli- 
v»te  fiuit  treea  on  land). 

Indiana:  Sumnan  •.  Claifc,  120  Ind. 
142,  22  N.  E.  113  (to  saw  lumber  in 
certain  dimena<»>B.  It  was  saired  in 
otlwr  dimoutons.  PhiutifF  recovers 
differmoe  between  market  value  aa 
sawed  and  wfaat  the  value  would  hare 
been,  sawed  as  itAould);  Elwood  Plan- 
ing MtHs  Co.  f.  Harting,  21  Ind.  App. 
408,  52  N.  W.  631  (lo  furnish  lumber 
for  use  in  a  house.  Inferior  quality 
furnished.  Measure  of  damages,  dif- 
ferenoe  between  actutU  value  of  the 
houae  aa  built  and  aa  it  would  have 
been  if  built  of  proper  materials). 

Io«a:  Dug^eby  Bros.  v.  Lewis  Roof- 


niahed;  plaintiff  irwovae  diffa«nce  in 
value  between  the  supply  actually 
futnished  and  that  agreed  to  be  fup- 
niahed). 

Michigan:  White  v.  Broekway,  40 
Mich.  209  (to  put  in  steam  boiier;  not 
up  to  speciBcations;  recover  diSerenea 
in  value);  Sinker  v.  Diggliis,  76  Micdi. 
657,  43  N.  W.  674  (to  mippiy  eaiMnill 
to  cut  a  oartain  amount  per  day;  it  cut 
less;  difference  in  value  of  mill  lo  be 
supplied  and  that  actually  supplied 
may  be  recovered). 

MinngnMa:  Whakin  r.  Atdlioh,  8 
Minn.  346  (to  drive  and  deliver  logs 
during  a  certain  year;  part  wese  not 
de^vwed  until  next  year;  plaintiff  le- 
oavoa  difference  in  vahie  of  lo^  in  first 
and  second  year). 

iV**  ToHe:  Batfette  P.  A  H.  D.  E. 
Co.  V.  Wharton,  101  N.  Y.  631,  4  N.  E. 
344  (to  dye  bunting;  unskilfully  done; 
differ^oe  in  viJue  recovwaUe);  Em- 
merich 9.  Chegnay,  46  Miac.  456,  92 
N.  Y.  Supp.  336  (to  dye  ribbone;  un- 
skilfully done;  difference  in  value  re- 
coverable). 

Ortgim:  Chunberiain  t>.  Hibbafd,  26 


ingO>.,  189  la.  432, 116  N.  W.  711  (to  Ore.  428,  38  Pac.  437  (to  plaster  build* 

roof  a  building)-  ing;  quality  of  plaetwii^  poor;  dif- 

Miu»aehv»etU:  Wiley  d.  Athol,  150  ference  in  value  of  plaster  which  was 

Mass.  426,  23  N.  E.  311,  6  L.  R.  A.  342  and  of  plaster  which  should  have  been 

(to  fumiah  a  supply  of  water  to  the  put  on  recoverable.) 

town;  less  than  agreed  amount  fur-  Texat:  Haidin  v.  Newdl  (Tex.  Civ. 
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fruit  at  a  certun  temperature,  the  measure  of  damages  is  the 
diminution  in  value  of  the  fruit.'"  And  the  value  that  would 
have  been  added  to  a  slave,  by  a  trade  which  he  was  apprenticed 
to  leam,  is  the  measure  of  damages  for  a  breach  of  the  cove- 
nant to  teach  him  properly.'"  So  where  the  plaintiff,  a  water 
company,  furnished  hydr^its  to  the  defendant  town,  and  agreed 
to  furnish  a  certain  amoimt  of  water,  and  the  supply  f^  short, 
in  an  action  for  the  agreed  price,  the  town  was  allowed  to  re- 
coup the  difference  between  the  value  of  the  water  which  should 
have  been  furnished  and  of  that  actually  furnished.™  Tlie 
defendant  agreed  to  furnish  to  the  plaintiff,  the  publisher  of  a 
country  newspaper,  "patent  outsides,"  containing  no  more 
than  three  columns  of  advertisements.  The  "outsides"  fur- 
msbed  did,  in  fact,  contain  more  than  three  columns,  and  the 
plaintiff  clumed  compensation  for  the  excess  at  bis  own  ad- 
vertising rates.  It  was  held,  however,  that  the  measure  of  dam- 
ages was  the  difference  between  the  value  of  "outsides"  with 
three  columns  of  advertising  and  the  value  of  those  furnished."* 
Upon  this  geiieral  principle  where  the  contract  secures  some 
act  for  the  benefit  of  land,  the  meastu%  of  damages  is  the  differ- 
ence between  the  value  of  the  land  without  the  act  done  and 
its  value  if  the  act  had  been  done."*   Upon  a  similar  principle 


App.),  40  S.  W.  331  (to  pasture  cattle; 
water  and  psHtuisge  fumuihed  iiuuffi- 
eient;  plaintiff  recorera  dmunution  in 
value  of  cattle). 

Ulah:  Farr  v.  Griffith,  9  Utah,  416, 3S 
Fac.  506  (to  keep  ice-pond  flooded  ao 
as  to  make  ice;  on  breach  pIuntifT  re- 
covera  value  of  the  ice  which  would 
have  been  made). 

Vermont:  Laurent  v.  Vaughn,  30  Vt. 
90,  72  Am.  Dec.  2SS  (to  carry  peas  to 
New  York;  by  defendant's  improper 
delay  they  were  frozen  in  the  lake  at 
Burlington.  Owner,  acting  reasonably, 
took  the  peas  and  sent  them  to  Boston 
and  there  sold  them.  Measure  of  dam- 
ages is  difference  between  net  value  of 
peas  in  New  York  and  amount  realized 
in  Boston). 

W-Ucoruin:  Ashland  lime.  Salt  A 
Cement  Co.  if.  Shores,  lOS  Wia.  123, 81 


JI.  W.  136  (to  construct  a  building;  not 
properly  done.  Pluntiff  recovers  di- 
minished value  of  building  on  account 
of  defects  not  remediable);  Noble  v. 
Libby,  144  Wia.  632, 129  N.  W.  791  (to 
locat«  certain  land;  inferior  land  lo> 
cated;  plaintiff  recovers  difference  in 
value  of  the  land). 

'»  Hyde  v.  Mechanical  Refr.  Co.,  144 
Mass.  432,  11  N.  E.  673.  So  of  con. 
tract  to  keep  chickens  frozen;  Beeman 
V.  Banta,  118  N.  Y.  638,  23  N.  £.  837, 
16  Am.  St.  Bep.  779. 

"  BeU  p.  Walker,  6  Jones'  (N.  C.)  L. 
43. 

"» Wiley  V.  Athol,  150  Mass.  426,  23 
N.  E.  311. 

>»  Baltzell  B.  Monts,  85  Ala.  123,  4 
So.  835. 

■"  To  buiid  a  HalUm  on  or  near  th^ 
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in  Mine  Hill  &  S.  H.  Railroad  v.  Lippincott,"*  a  railroad  com- 
pany a^-eed  on  notice  to  remove  its  road  from  over  certain 
coal  beds,  so  as  to  aUow  them  to  be  mined.  The  measure  of 
damages  for  a  breach  was  held  to  be  the  value  of  the  coal  in  the 
mine. 

§  621.  Cmtracts  in  which  no  contract  price  is  fixed. 

When  the  contract  is  for  the  exchange  of  labor  or  of  property, 
or  of  one  for  the  other,  the  profit  of  the  contract  is  fotmd  by 

Alabama:  Mobile  &  M.  Ry.  v.  Gil- 
mer, 85  Ala.  422,  5  So.  138. 

Indiana:  Louisville,  N.  A.  &,  C.  Ry.  v. 
Sumner,  106  Ind.  55,  55  Am.  Rep.  719, 
S  N.  E.  4M. 

Kadudey:  Louisville  A.  A  P.  E.  Ry. 
IT.  WhiKJe,  25  Ky.  L.  Rep.  2312,  80 
S.  W.  507  (ovemiliDg  Louisville  A  N. 
R.  R.  D.  Neafus,  93  Ky.  53,  18  S.  W. 
1030). 

Penngylvtmia:  WattcrsoD  v.  Alle- 
gheny Valley  R  R.,  74  Pa.  208. 

fezdt:  HouHtoD  ft  T.  C.  Ry.  ■>.  Mat- 
loy,  64  T«t.  807. 

Btigland:  Wilson  v.  Northampton, 
etc.,  Ry.,  L.  R.  9  Ch.  279. 

See  jxM,  i  630. 

To  buitd  and  Ttiainlam  raHroad  arote- 
in^  on  plainUff't  land: 

Martin  v.  Monongaliela  R.  R.,  48 
W.  Va.  54,  37  S.  E.  663. 

To  build  and  operate  a  railroad 
thmugk  Ae  land: 

CaUSarma:  Smith  v.  Los  Angeles  & 
P.  Ry.,  98  Cal.  210,  33  Pac.  53. 

Diltriet  (^  Columbia:  Eckington  ft  S. 
H.  Ry.  0.  McDevitt,  18  D.  C.  App. 
Ca«.4e7. 

Oregon:  Blagen  n.  Thompson,  23  Ore. 
23ft,  31  Pac.  &17, 18  L.  R.  A.  315  <whera 
plaintiff  did  not  own  the  land,  but  had 
a  contract  for  ita  purchase,  the  meaaure 
of  damages  is  the  difference  between  the 
contract  price  and  its  value  if  the  road 
had  been  built;  the  defmdant  having 
had  notice  of  the  contract). 

Soulh  CaroHrta:  Lipscomb  o.  South 
Bound  R.  R.,  65  8.  C.  148,  43  S.  E. 
3B8  (loss  of  rental  value  for  delay). 


TobuHdaudvi 
or  oomueted  mlh  Ae  land.  Amsdcn  d. 
Dubuque  ft  S.  C.  R.  R.,  28  Iowa, 
S42. 

To  ntpply  uoter  io  wrifole  the  land. 
Pallett  0.  Murphy,  131  Ca|.  192,  63 
Pac.  366,  82  Am.  St.  Rep.  341  (differ- 
ence in  rental  value,  sinoe  the  supply 
is  an  annual  one). 

To  etiablith  buainet*  on  Ihe  land. 
Iionton  Idjid  Co.  v.  Butchart,  73  Minn. 
39, 76  N.  W.  749  (contract  by  an  owmt 
of  165  acres  <tf  land  with  the  defendant 
that  defendant  should  erect  and  oper- 
ate a  steel  plant  of  certain  capadl;. 
Measure  of  damages  for  breach  of 
agreement  b  difference  between  value 
ol  land  with  and  without  the  plant.  If 
agreement  was  partJy  performed  then 
measure  of  damages  is  difference  be- 
tween value  of  land  as  it  would  have 
been  if  the  contract  had  been  wholly 
performed  and  as  it  actually  was  wiUi 
the  partial  perfoitnonce). 

To  plant  vines  ok  the  land.  Wald- 
teufel  V.  Pacific  Vineyard  Co.,  5  Cal- 
App.  465,  92  Pac.  747  (inferior  vines 
planted;  pluntiff  recovers  difference 
in  value  of  land  at  time  of  discovery  of 
the  inferiority). 

To  put  street  and  sidaotJks  a^aeent 
to  land  in  good  condition.  King  n. 
Hudson  R,  R.  R.,  141  App.  Div.  346, 
126  N.  Y.  Supp.  536. 

To  maintain  dams  in  cormeelion  wiilh 
mm.  HuRtbal  v.  St.  Lawrence,  B.  ft 
M.  Co.,  66  W.  Va.  346,  64  S.  E.  365. 

'"  86  Pa.  468. 
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subtracting  the  cost  or  value  of  the  plaintiff's  performance 
from  the  value  of  the  defendant's  performance. 

So  if  the  defendant  agreed  to  do  some  act  for  the  plaintiff 
and  the  plaintiff  on  his  side  was  to  do  some  act  for  the  defend- 
fuit,  then  the  profit  of  the  contract  is  meaaured  by  subtracting 
the  cost  of  the  plaintiff's  act  from  the  value  of  the  defendant's 
act."* 

So  where  the  plaintiff  agreed  to  convey  a  house  and  lot  to 
defendant  on  defendant's  promise  to  erect  a  house  for  plaintiff; 
the  profit  is  found  by  subtracting  the  value  of  the  house  to  be 
conveyed  from  the  value  of  the  house  to  be  built.  "*  And  where 
the  parties  exchanged  land  and  def^idant  agreed  to  erect  a 
building  on  the  property  conveyed  by  him,  the  pluntiff  upon 
breach  of  the  contract  may  recover  the  value  of  such  building."* 
Where  a  creditor  of  a  corporation  accepted  bonds  in  payment 
of  his  debt,  on  the  agreement  that  $50,000  should  be  invested 
in  additions  to  the  plant,  the  measure  of  damages  for  failures 
to  invest  the  amount  is  the  additional  value  which  would  have 
been  given  to  the  bonds  by  the  investment.'" 

II. — Kttuss  op  Damages  m  Pabticulab  Cases 
§  622.  Agreements  to  loan  money. 

Having  now  stated  the  general  rules  applicable  in  actions  of 
contract,  we  proceed  to  give  some  instances  of  their  appUcation 
in  special  classes  of  cases;  and  first,  an  agreement  to  loan  money. 

Upon  breach  of  a  contract  to  loan  money,  if  no  special  dam- 
age is  shown,  the  recovery  is  only  nominal.'™    For  though  by 

"' So  when  the  defendfint  employed  be   deducted.     Mason    Manuf.  Co.  tr. 

plaintiff  to  build  an  extenaiDn  to  a  Stephens,  127  N.  Y.  602,  2S  N.  £.  411. 

water  tower  and  agreed  to  keep  the  "•  Laraway  8.  Perldna,  10  N.  Y.  371. 

water  inmde  the  tower  at  auch  a  height  *"  Braddy  c.  Eaiiott,  146  N.  C.  678, 

aa  the  plainti£F  might  need  to  support  60  S.  K.  507,  16  L.  R.  A.  (N.  S.)  1121. 

his  workmen,  but  the  water  waa  not  '"  South  Texas  Tel.  Co.  t>.  Hunting- 

fumiahed  and  the  plaintiff  was  c4>liged  ton  (Tex.),  138  S.  W.  381. 

to  place  a  scaffolding  outside  the  tower  "*  Indiana:    Turpie   c.    Lowe,    114 

for  his  workmen  to  stand  on,  it  was  Ind.  37,  15  N.  £.  834;  Lowe  c.  iWpie, 

held  that  the  measure  of  damages  was  147  Ind.  6S2,  44  N.  E.  26,  5  Am.  St. 

not  the  entire  cost  of  the  scaffolding,  Rep.  578. 

but  only  the  amount  by  which  the  cost  Nme  York:  Bradford  E.  A  C.  R.  R.  p. 

was  increased  by  the  breach;  and  what  New  York,  L.  E.  A  W.  R.  R.,  123  N.  Y. 

it  would  have  cost  him  to  build  a  float  316,  26  N.  E.  499, 20  Am.  St.  Rep.  748. 

on  the  water  inside  the  tower  muot  See  S  829. 
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the  contract  the  plaintiff  would  receive  the  amount  of  the  loan, 
it  would  be  saddled  with  an  obligation  of  exactly  equal  amount, 
so  that  the  profit  of  the  contract  would  be  nothing.  It  is 
clear,  however,  that  a  contract  to  loan  money  at  less  than  the 
current  rate  of  interest  would  give  the  right  to  substantial  dam- 
ages, equal  to  the  difference  between  the  current  rate  and  the 
agreed  rate."* 

If  the  borrower  could  get  the  money  elsewhere,  no  conae- 
quential  damages  can  be  recovered  for  breach  of  the  agree- 
ment,'^ except  the  actual  cost  of  obtaining  another  loan,  which 
may  be  recovered.'"  And  of  course  no  consequential  damages 
can  be  recovered  unless  the  lender  had  notice  of  the  purpose 
of  the  loan."^  But  if  the  money  could  not  be  obtuned  else- 
where, and  the  lender  bad  notice  of  the  purpose  of  the  loan,  he 
must  make  compensation  for  the  failure  of  that  purpose  by 
reason  of  his  breach  of  contract."*    Thus  if  the  defendant 


™  New  York  life  Co.  v.  Pope,  24  Ky. 
L.  Hep.  485,  68  S.  W.  851. 

"•Alabama:  Goodeo  v.  Moaea,  99 
Ala.  230,  13  So.  765. 

Texas:  Equitable  Mortgage  Co.  i>. 
Thorn  (Tex.  Civ.  App.),  26  S.  W.  276. 

"'  BohemiaD-AmericaD  W.  G.  Aasoc. 
V.  Northern  Bank,  120  N.  Y.  Supp.  134. 

"'  California:  Savings  Bank  of 
Southern  California  v.  Asbury,  117  Cal, 
96,  48  Pac.  1081. 

Texat:  Equitable  Mortgage  Co.  ti. 
"Diom  (Tex.  Qv.  App.),  26  S.  W. 
276. 

Where  defendant,  sued  as  guarantor 
of  the  debt  of  a  third  party,  desired  to 
ofFaet  damogee  for  plaintiff's  breach  of 
agreement  to  eidend  the  dditor  further 
credit,  it  was  held  that  damages  to  the 
defeadant  because  the  debtor,  lacking 
the  ciedit,  waa  cloeed  out  of  business 
and  rendered  unable  to  pay  a  debt  to 
defendant  w«e  "too  remote,  specula- 
tive and  contingent."  Leftovits  v. 
First  Nat.  Bank,  162  Ala.  521,  44  8o. 
613. 

"*  AitAama:  Bixby-Theison  Lum- 
ber Co.  0.  Evans,  167  Ala.  431,  52  So. 
843  (contract  to  loan  money  to  build 


concrete  dam  torun  aaaw-miU.  Breach 
after  part  of  dam  built.  Plaintiff  en- 
titled to  such  damages  aa  would  replace 
him  in  statu  quo;  but  profits  expected 
from  the  operation  of  the  mill  could  not 
be  recovered  as  they  were  speculative}. 
New  York:  Treanor  p.  New  York 
Breweries  Co.,  61  Misc.  607, 101  N.  Y. 
Supp.  189  (contract  to  loan  money  to 
set  up  plaintiff  in  saloon  business. 
Plaintiff  hired  premiaes,  and  paid  for 
good  will  of  business  and  two  months' 
rent;  after  breach,  paid  a  bonus  for 
release  from  terms  of  lease.  On  de- 
fendant failing  to  furnish  money,  plain- 
tiff allowed  to  recover  cost  of  good  irill 
and  bonus  ptud  for  release,  but  not  the 
rent  paid,  in  absence  of  evidence  that 
the  rental  value  of  premises  was  not 
equal  to  rent);  Pardee  v.  Douglas,  122 
App.  Div.  396,  106  N.  Y.  Supp.  775 
(plaintiff  having  a  contract  with  S.  to 
bore  an  oil  well,  in  order  to  get  funds 
to  pay  for  boring  the  well,  entered  into 
a  contract  with  the  defendant  wherry 
the  latter  agreed  to  furnish  the  money 
and  pay  it  to  the  said  S.  aa  thdr  pay- 
ments came  due  for  the  work,  and  the 
plsintiS  agreed  to  deposit  certificates 
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agreed  to  advance  money  to  buy  certain  land,  and  by  reason 
of  the  breach  the  borrower,  not  being  able  to  get  the  money 
elsewhere,  lost  the  value  of  his  purchase,  the  borrower  must 
pay  the  value  of  the  bargain  lost.'^*  So  where  the  defendant 
agreed  to  advance  the  money  to  take  up  a  mortgage,  and  be- 
cause of  his  default  the  mortgage  was  foreclosed  and  the  bor- 
rower lost  his  equity  of  redemption  he  may  recover  the  value 
of  the  equity."*  And  upon  breach  of  an  agreement  to  loan 
money  for  the  express  purpose  of  diachar^ng  debts  by  means 
of  a  composition  with  creditors,  the  measure  of  dam^es  is  the 
difference  between  the  amount  of  the  debts  and  the  amount 
for  which  they  could  have  been  discharged  in  composition.'* 
Where  the  defendant  agreed  to  advance  money  in  order  to 
enable  the  plaintiff  to  get  out  and  market  certain  logs  the 
measure  of  damages  for  failure  to  advance  the  money  (which 
the  plaintiff  could  not  obtain  dsewhere)  was  the  difference 
between  the  value  of  the  logs  that  could  have  been  marketed 
with  the  money  and  the  value  of  the  smaller  number  of  logs 
actually  marketed,  less  the  cost  of  getting  out  and  marketing 
the  additional  logs.**^ 


loT  100,000  Bharea  ot  its  stock  with  a 
Hpecified  baitk  to  be  tranafencd  from 
time  to  time  by  s^d  bank  to  the  de- 
fendant at  the  rate  of  S5  a  share  in 
payment  of  the  money  they  should 
pay  to  S.  Defmdant  tailed  to  pay  the 
money.  The  meaeuie  of  dam^ea  was 
the  excesa  of  the  cost  of  boring  the  well 
agreed  upon  over  the  value  of  the 
100,000  shares  of  stock). 

>"  New  Ym-k:  Goldsmith  v.  Holland 
Trust  Co.,  5  App.  Div.  104,  38  N.  Y. 
Supp.  1032. 

Texas:  Equitable  Mortgage  Co.  v. 
Thorn  (Tex.  Civ.  App.),  26  S.  W.  276 
(tembU). 

■M  Doushkeaa  r.  Burger  Brewing  Co., 
20  App.  Div.  37a,  47  N.  Y.  Supp.  312. 

"*  Baoewur  v.  Levenson,  171  Mass. 
1,S0N.E.10.  In  this  case  Field,  C.  J., 
dissenting,  said:  "For  a  breach  of 
promise  to  lend  or  advance  money  when 
the  plaintiffs  have  parted  with  nothing 
aa  the  consideration  for  the  promise. 


but  only  have  made  certain  promisee  in 
return,  the  damages  often  are  merely 
nominal.  The  reasonable  cost  of  pro- 
curing another  sinular  loan,  or,  where 
another  loan  has  not  been  obtained, 
the  value  of  the  contract  to  the  pUin- 
tiffs,  or  what  it  would  have  cost  to 
procure  a  nmilar  one  on  the  same 
terms,  usually  has  been  allowed  as 
damages.  This,  I  think,  is  the  correct 
rule.  See  Greene  v.  Goddard,  9  Met. 
(Mass.)  212,  232,  233;  Prehn  v.  Bank, 
L.  R.  5  Exch.  92;  Property  Co.  v.  West, 
[1892]  1  Ch.  271,  277;  South  African 
Torritorim  v.  Wallington,  [1897]  1  Q.  B. 
692;  Dodd  v.  Jones,  137  Mass.  322;  2 
Sedg.  Mess.  Dam.  (5th  ed.)  622.  Un- 
der this  rule,  I  thipk,  it  is  obvious 
that  the  damages  never  can  be  more 
than  the  amount  agreed  to  be  lent, 
with  interest,  and  usually  would  be 
much  less." 

*  Graham  v.  MoCoy,  17  Wash.  63, 
48Pac.780. 
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Id  the  case  of  Duckworth  r.  Ewart/*°  Messrs.  Ratledge,  the 
owners  of  building  land  on  which  they  were  erecting  houses, 
having  become  unable  to  proceed  with  the  building,  and  having 
mortgaged  It  to  a  building  society  for  £4,300,  and  in  lesser 
amounts  to  three  mortgagees,  of  whom  the  plaintiff  was  one, 
entered  into  an  indenture  with  the  plaintiff  and  the  other  mort- 
gagees and  other  creditors,  in  which  it  was  agreed  that  the  plain- 
tiff should  have  power  to  s^  the  land,  subject  to  the  mortgage 
to  the  building  society,  and  out  of  the  proceeds  pay  the  expenses 
of  the  trust  and  the  other  mortgages,  and  the  surplus  to  the 
owners.  It  also  empowered  the  plaintiff  to  enter  on  the  land 
and  finish  the  buildings,  and  also  to  raise  any  sum  not  exceeding 
£5,000  for  carrying  into  effect  the  trust  of  the  indenture  by  a 
mortgage  on  the  premises,  which  shoxdd  have  priority  over  all 
the  other  mortgages  except  that  to  the  buildii^  society.  In 
the  same  instrument  the  defendant  covenanted  to  execute  all 
assurances  for  enabling  the  plaintiff  to  execute  the  trusts  of 
the  deed.  The  plaintiff  entered  on  the  execution  of  the  trusts 
and  incurred  an  expense  of  £1,100  on  the  land.  He  also  ar- 
ranged with  the  building  society  to  accept  £4,100  in  satisfaction 
of  their  debt,  and  contracted  with  certain  persons  for  a  loan 
of  £5,000  on  the  land,  by  a  mortgage  which  was  prepared,  and 
was  agreed  to  by  all  parties.  At  the  last  moment,  when  the 
parties  had  met  to  close  the  transaction,  the  defendant  refused 
to  execute  Che  mortgage;  whereupon  the  building  society,  acting 
on  a  power  of  sale  contained  in  their  mortgage,  foreclosed  it, 
and  sold  the  property  at  a  forced  sale,  for  £4,510,  which  was 
exhausted  in  paying  thdr  debt  and  expenses.  Martin,  B.,  was 
of  the  opinion  that,  in  addition  to  the  costs  of  the  proposed 
mortg^e,  the  defendant  was  liable  for  the  difference  between 
£5,000  and  the  value  of  the  land  as  building  land,  such  as  it 
was  contemplated  as  being  by  the  indenture,  or  at  all  events 
that  plaintiff  was  entitled  to  £900,  the  residue  of  £5,000,  after 
payii^  £4,100,  agreed  to  be  taken  for  the  first  mortgage.  But 
the  majority  of  the  court  per  Pollock,  C.  B.,  and  Bramwell,  B,, 

But  see  Bbd}y-'Ili^BCPn  L.  Co.  v.  mill  no  Tecovei7  whs  allowed  for  Io«  of 

Enm,  167  Ala.  431,  52  So.  84,  where  profits  of  the  mill, 

upon  breach  <rf  contract  to  loan  money  "*  2  H.  ft  C.  120,  33  L.  J.  N.  8.  Ex. 

to  build  a  dam  to  create  power  for  a  24. 
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held  that  the  plaintiff  was  entitled  to  recover  only  the  costs  of 
the  abortive  mortgage. 

§  632a.  For  settlement  or  security  of  a  debt. 

For  breach  by  the  creditor  of  a  contract  that  the  debtor 
should  be  allowed  to  work  out  the  debt  by  eervices,  or  by  sale 
of  goods,  the  measure  of  damages  is  the  profit  which  would  havQ 
been  made  by  performing  services  or  selling  goods  the  value  of 
which  would  amount  to  the  debt.  So  for  breach  of  a  contract 
to  allow  plaintiff  to  work  out  his  debt  by  grinding  com  at  eight 
cents  per  bushel  the  measure  of  damages  was  the  profit  that 
would  have  been  made  by  grindii^  com  enoi^  to  pay  the 
debt  at  the  agreed  price."* 

Where  such  a  contract  for  the  settlement  of  a  debt  is  broken 
by  the  debtor,  the  measure  of  damages  b  the  amount  of  the 
debt.'*"  The  measure  of  damage  for  breach  of  contract  to 
ff-we  a  mortgage  or  other  security  for  a  debt  is  prima  fade  the 
amount  of  the  debt  still  unpaid.**' 

§  632b.  To  pay  money. 

For  breach  of  a  contract  to  pay  money,  the  measure  of  dam- 
^es  is  the  amount  of  money  to  be  paid,  with  interest."'  And 
where  a  debtor,  being  unable  to  pay  in  cash,  gave  interest- 
bearing  certificates  of  indebtedness,  which  could  be  sold  only 
at  a  discount,  the  creditor  could  not  claim  from  the  debtor 
to  be  reimbursed  for  the  discount."* 

MQldhaiiMr.  Kerdmer,  79N.  G.  106,  party  to  the  plaintiff,  the  dAmages 

28  Am.  Rep.  302.  are  prima  fade  the  amount  of  the  loan. 

In  Toomey  v.  Atyoe,  06  Tenn.  373,  Rider  v.  Pond,  19  N.  Y.  282. 

32  S.  W.  254,  the  court  appeara  to  have  '"  Connecticul:  T^ler  v.    Marah,    1 

allowed  the  whole  amount  of  the  debt  Day,  1. 

as  damages  in  such  a  case;  but  clearly  Kentw^:  Fedetid  Lumber  Co.  t>. 

the  coet  of  performance  by  the  debtor  Reece,  116  S.  W.  783. 

ahouM  have  been  subtracted  from  the  Texas;  Close  r.  Fields,  13  Tex.  623. 

amount  of  the  debt.  Virginia:  Bethel  n.  Salem  Imp.  Co., 

<»VaUenB  v.  TiUman,  103  Cal.  187,  93  Va.  354,  25  S.  £.  304,  57  Am.  St. 

37  Pac.  213.  Rep.  803,  33  L.  R.  A.  602. 

"'  Minneiota:    Ttye  v.   Fotbee,   34  Waskingtan:  Amott  v.  Spokane,  6 

Mimi.  13.  Waah.  442,  33  Poc.  1063. 

New   York:  Schmalti  o.  Weed,  27  "*  Looney  v.  District  of  Columbia, 

App.  Div.  309,  50  N.  Y.  Supp.  168.  113  U.  8.  258,  5  Sup.  Ct.  463.  28  L.  ed. 

So  for  breach  of  contract  to  give  a  974;  Board  of  Directora  v.  lUiach,  174 

mortgage  to  seoura  a  loan  from  a  third  Fed.  049,  99  C.  C.  A.  453. 
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§  632c.  To  make  a  contract. 

A  contract  to  enter  into  a  contract  subjects  the  defendant 
upon  breach  to  the  same  damages  as  if  he  had  made  and  broken 
the  second  contract."*  Thus  for  breach  of  a  contract  to  give  a 
promissory  note  the  measure  of  damages  is  the  amount  of 
the  note.""  If  pituntiff  is  obliged  to  go  to  expense  in  orda* 
to  procure  another  to  enter  into  the  contract,  he  may  recover 
the- expense.  So  where  defendant  agreed  to  become  surety  on 
plaintiff's  bond  the  latter,  upon  breach,  may  recover  the  expense 
of  supplying  a  new  bond.^" 

§  623.  To  insure,  or  to  assign  a  pdicy  of  insurance. 

For  breach  of  a  contract  to  insure  a  house  the  plaintiff,  if 
the  house  is  biunt  without  his  knowlet^e  of  the  breach,  is  en- 
titled to  recover  the  amount  which  would  have  been  recovered 
on  the  policy,  that  is,  in  general,  the  amount  of  the  policy  (not 
exceedii^  however,  the  amount  of  the  loss),  less  the  pre- 
miums.'" The  same  rule  applies  in  the  case  of  a  contract  to 
insure  goods  against  fire."*  In  the  case  of  a  valued  policy,  the 
measure  of  dam^es  is  the  face  of  the  policy  less  the  premiums; 
as  in  case  of  a  contract  to  insure  a  vessel.""  And  so  for  breach 
of  an  agreement  to  keep  alive  a  policy  of  life  insurance  the 
measure  of  damages  is  the  face  of  the  pohcy,  less  the  pre- 
miums.™   If  the  insurance  company  in  which  the  defendant 

■"Pratt p. Hudson R.R.R., 21  N.y.  sellat,  I  Waali.  C.  C.  504,  Fed.  Cas. 

305.  No.  3827;  Morria  v.  Summeri,  2  Wash. 

»•  Uimewla:  American  Mfg.  Co.  v.  C.  C.  203,  Fed.  Cas.  No.  9837. 

Klarquiet,  47  Minn.  344,  60  N.  W.  243;  New  Jeraey:  Lehneia  f.  Egg  Harbor 

Deering  v.  Johnson,  86  Minn.  172,  90  Conuuercial  Bank,  26  All.  797. 

N.  W.  363.  WiteoriBin:  Campbell   v.    American 

JVew  Yorif:  Eanna  v.  Milk,  21  Wend.  F.  I.  Co.,  73  ^b.  100,  40  N.  W.  661; 

90.  Franck  v.  Stout,  139  Wie.  223,  120 

AToriA  Dakota:  Kelly  v.  Reroe,  16  N.  W.  867. 

N.  D.  234,  112  N.  W.  995.  Canada:   DougUaa  o.    Murphy,    16 

Okio:  Stephenson  v.  Repp,  47  Oh.  St.  U.  C.  Q.  B.  113. 

561,  26  N.  £.  803,  10  L.  R.  A.  620.  •■-New  Hampthm:  E1&  v.  French, 

Texat:  Young  s.  Dalton,  83  Tex.  11  N.  H,  356. 

497,  18  8.  W.  819.  Ermland:  Ex  parte  Bateman,  8  D. 

England:  Robinson  v.  Robinson,  29  M.  &  G.  263,  268;  Smith  v.  Price,  2 

Eng.  L.  &  Eq.  212.  F.  A  F.  748. 

■<•  Samuela  v.  Fidelity  A  C.  Co.,  49  ■"  Miner  v.  Tagen,  3  Binn.  (Pa.)  205, 

Hun,  122,  1  N.  Y.  Supp.  850.  ■"  Miuowi:    Scheele    v.    tAfayett« 

>*>  UniUd  Suae*:  DeTadet  u.  Crou-  Bank,  120  Mo.  App.  611,  97  S.  W.  621. 
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§  623  TO  INSURE  1219 

should  have  taken  out  or  kept  alive  a  policy  was  insolvent  at 
the  time  when  the  lose  shoxild  have  been  paid,  the  measure  of 
damages  is  the  amount  which  could  have  been  realized  from 
the  policy.*'  So  where  a  defendant  had  agreed  to  prociire 
insurance  for  the  plaintiff,  but  before  the  insurance  was  ef- 
fected, the  property  was  destroyed  in  the  Chicago  fire  of  1872, 
it  was  held  tbat  the  defendant  was  not  liable  for  the  face  value 
of  the  policy,  that  he  was  only  liable  for  the  amount  of  divi- 
dends which  the  company  would  have  declared  on  a  policy  of 
that  face  value.""* 

If,  however,  the  plfdntiff  was  informed  of  the  breach  a  suffi- 
cient time  before  the  loss  to  place  the  insurance  himself,  he 
cannot  recover  the  amount  which  would  have  been  recoverable 
on  the  policy;  for  by  the  rule  of  avoidable  consequences  he 
should  have  insured  himself.  The  measure  of  damages  is  the 
value  of  the  policy  at  the  time  the  failure  to  insure  or  the  lapse 
is  discovered;  which  would  be  the  cost  of  a  policy."*  In  an 
English  case  the  defendant  assigned  a  policy  of  insiu'ance  for 
£1,000,  on  which  he  was  to  pay  the  premiums,  to  trustees  for 
his  creditors  by  a  deed  containing  a  covenant  that  he  would 
do  nothing  to  avoid  the  policy,  which  was  subject  to  a  condi- 
tion that  if  the  assured  should  go  beyond  the  limits  of  Europe, 
it  should  be  void.  He  violated  this  covenant,  thereby  avoiding 
the  policy.  It  was  held  that  the  measure  of  damages  was  the 
value  of  the  policy  at  the  time  of  the  judgment,  taking  into 
consideration  the  fact  that  the  defendant  had  covenanted 
to  pay  and  should  pay  the  premiums  thereon.** 

Tlie  same  principle  applies  to  an  agreement  to  assign  a  policy. 

New  York:  ToplHs  v.  Bftur,  161  N.  Maine:  Grindle  p.  Eastern  Expnm 

Y.  325,  55  N.  E.  1059;  Gray  v.  Muiray ,  Co.,  67  Me.  317,  24  Am.  lUp.  31. 

3  Johns.  Cb.  167;  Soule  v.  Union  Bank,  New  York:  Ainsworth  v.  Backus,  S 

45  Barb.  Ill,  30  How.  Pr.  106;  BeHey  Hun,  414  (but  see  DouglAss  v.  Murphy, 

V.  Amerietm  D.  &  L.  Co.,  52  App.  Div.  IB  Up.  Can.  Q.  B.  113,  where  tlie  oon- 

402,  65  N.  Y.  Supp.  330.  traiy  seems  to  be  assumed). 

«»  Sawyer  v.  Mayhew,  51  Me.  398.  On  this  ground  must  be  explained: 

■>■  Chicago  Building  Society  v.  Crow-  National  Mahtuwe  Bank  v.  Hand,  80 

ell,  6S  111.  463.  Hun,  584,  30  N.  Y.  Supp.  608,  1133, 

"*  lOirwia:  Brant  v.  Gallup,  111  III.  89  Hun,  329,  36  N.  Y.  Supp.  449. 

487,  63  Am.  Sep.  638.  ■"  Hawkins  c.  Coultburst,  5  B.  &  S. 

KerUveky:  Vaughan  t>.  Beddick,  32  343. 
Ky.  L.  Rep.  531, 106  S.  W.  292. 
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1220  DAMAGES  IN  ACTIONS  ON  CONTRACTS  §  624 

So  where  the  defendant  acAd  the  plaintiff  a  house,  and  agreed 
to  as^gn  the  policy  oi  insurance  upon  it,  the  measure  of  dam- 
ages upon  a  breach  of  the  agreement  is  the  cost  of  insurance 
for  the  unexpired  term  of  the  policy;  in  other  words,  the  value 
of  the  policy.  If  the  house  is  burned  without  insurance,  the 
phuntiff  can  recover  nothing  for  loss  of  the  insurance  money, 
for  he  should  have  insured  himself;  but  is  restricted  in  his  re- 
covery to  the  actual  value  of  the  policy  at  the  time  of  breach."* 

Where  defendant  agreed  with  an  agent  to  take  from  him  an 
insurance  policy  to  take  effect  several  months  later,  and  then 
refused  to  take  the  policy  it  was  held  that  the  i^ent  could  not 
recover  the  entire  amount  of  his  commissions  on  the  suppora- 
tion  that  the  policy  would  take  effect  at  the  later  date  and 
would  continue  in  effect  throi^out  the  term."* 

§  624.  To  work  a  farm  <m  shares. 

In  an  action  for  breach  of  a  contract  by  which  the  defendant 
agrees  to  cultivate  a  farm  on  shares,  the  measure  of  damages 
is  the  profit  which  the  plaintiff  would  have  made  if  the  contract 
had  been  fulfilled."'  Where  such  an  agreement  was  broken 
by  the  owner  of  the  farm,  the  fact  that  the  plaintiff  got  another 
farm  to  work  was  held  immatmal."*  The  value  of  the  probable 
crop  has  been  held  not  too  tmcertain  to  form  the  basis  of  re- 
covery between  the  parties;  and  the  due  proportion  of  the 
probable  net  profit  from  cultivation  may  be  recovered,** 
whether  the  breach  was  by  the  owner  *"  or  by  the  laborer.*" 

■<•  MiuaackiiaeUa:  Dodd  b.  Jones,  137  Pemuj/bmiia:  Boy  v.  Giraoble,  34 

Mam.  322.  Pa.  9,  76  Am.  Dec.  628. 

New    York:    Elfenbram    c,    Abbon-  •»  New  York:  Taylor  o,  Bradley,  4 

danu,  61  Uiac.  17a,  US  N.  Y.  Supp.  Abb.  App.  363,  100  Am.  Dec.  416. 

1073.  Pmntylvania:  Wolf  v.  Studebaka-, 

"•WeinKrad  v.   Kletdcy,  62  Misc.  65  Pa.  459. 

129,  101  N.  Y.  Supp.  688.  ■"In  New  Yoric  the  rule  appeara  to 

■"  Caiifomia:  Shoemako-  o.  Acka,  be,  to  GBtimate  the  value  of  the  chance 

116  Cal.  239,  48  Pac.  62.  at  the  time  the  contract  vas  made,  by 

Michigan:  McCture  v.  Thorpe,  68  estimating  the  probable  profits  and 

Mich.  33.  the  probable  cost:    Taylor  v.  Bradley, 

Mis»owi:  Smock  v.  Smock,  37  Mo.  39  N.  Y.  129;  Ecker  v.  Cottrell,  24 

App.  66.  App.  Div.  496,  48  N.  Y.  Supp.  1031. 

New  York:  Ecker  o.  Cottrell,  24  App.  >'°  Shoemaker  v.  Acker,  116  Cal.  239, 

Div.  496,  48  N.  V.  Supp.  1031.  48  Pac.  62. 

"'  Zachary  c  Swanger,  1  Ore.  92. 
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§§  625,  626  FOB  FORBEABANGE  1221 

§  626.  To  share  the  profits  of  a  business. 

For  breach  of  a  contract  to  share  the  profits  of  a  buamess 
the  measure  of  damages  is  the  amount  of  profits,  if  this  can 
be  ascertained  with  sufficient  certainty  since  that  is  the  amount 
which  the  plaintiff  would  have  reaUzed  by  performance.*" 
So  where  the  defendant  agreed  to  supply  steers  for  plaintiff 
to  fatten  for  market,  profits  to  be  divided,  the  measure  of 
damages  is  the  probable  profits.'"  In  estimating  future 
profits  there  is  of  course  an  element  of  uncertainty,  but  the  jury 
must  do  its  best  to  estimate  them.  If  the  business  has  been 
disposed  of  by  the  defendant  to  a  third  party,  profits  realized 
by  him  may  be  shown.  *^* 

§  626.  For  forbearance. 

*  Contracts  for  forbearance  are  often  entered  into  by  creditors 
for  certain  considerations,  on  which  they  forbear  to  pursue 
their  debtor  during  a.  given  time.  In  a  case  of  this  kind,  where 
the  pltuntiff  had  recovered  judgment  against  his  debtor,  the 
defendant,  in  consideration  that  the  plaintiff  would  forbear 
to  sue  out  execution  for  a  certain  time,  agreed  to  erect  a  house 
and  lease  it  to  the  plaintiff;  such  erection  and  lease  to  be  in 
full  satisfaction  of  the  judgment.  The  agreement  not  beir^ 
performed,  it  was  held  that  the  value  of  the  house  was  the 
measiu%  of  damages,  and  not  the  difference  between  the  amount 
of  the  judgment  and  value  of  the  house.*''  **  For  breach  of  a 
contract  to  forbear  committed  by  the  creditor  damages  are 
nominal  merely,  where  a  case  for  consequential  damages  is  not 

'"  Colorado:  Beckwith  c  Talbot,  2  Trrw;  Gordon  v.  Sanbom  (Tex.  Civ. 

Colo.    639    (to    Bell    cattle    on    joint  App.),  35  S.  W.  291  (to  buy  in  l&nd  on 

account);  Runeay  v.  Meade,  37  Cola,  foreloeure  and  sell  for  benefit  of  mort- 

465,  86  Pac.  1018  (to  engage  in  mer-  gogee). 

cantile  buainesa  as  partners).  WaikingUm:  Belch  v.  Big  Store  Co., 

lovxi:  Doekstader  v.  Young  M.  C.  46  Wash.  1,  89  Pac.  174  (to  conduct 

Aasoc.,  109  N.W.  906  (to  fit  up  athletic  plumbing  buainna  for  half  profite). 

ground,  to  be  pud  out  of  revenue).  ■"  Rule  v.  McGregor,  117  la.  419, 

NetD  York:  Crittenden  v.  Johnston,  90  N.  W.  811. 

7  App.  Div.  258,  40  N.  Y.  Supp.  87  "*  Treat  v.  Hiles,  81  Wis.  280,  60  N. 

(to  manage  a  hotel  on  shares).  W.  896. 

Penjuylvania:  Kenderdine  H.  C.  F.  '"  Stnitt  v. 

Co.  V.  Plumb,  182  Pa.  463,  38  Atl.  480  See  EUison  c. 
(to   manufacture   goods,    plaintifT  to 
have  half  the  piofita  of  sale). 
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1222  DAMAGES   IN  ACTIONS   ON   CONTHACTS  §627 

made  out,"*  and  the  creditor  can  recover  only  the  amount  for- 
borne, with  interest  and  coats  to  the  sale.  Damages  sustained 
by  a  forced  sale  of  the  property  levied  on  are  too  remote.'" 
llie  pl^tifF  cannot  recover  compensation  for  the  raq>ense  of 
raising  money  to  pay  the  debt.*" 

Where,  however,  consequential  damages  are  within  the  con- 
templation of  the  parties  they  may  be  recovered.  So,if  the  con- 
tract includes  an  agreement  to  vacate  an  attachment,  and  upon 
breach  of  this  agreement  the  property  is  sold  at  judicial  sale,  the 
measure  of  damages  is  the  true  value  of  the  property  less  the 
amount  realized  on  the  sale.*"  And  where  the  defendant  had 
the  plaintiff  arrested,  the  latter  may  also  recover  the  e:^>en8e 
of  obtainii^  a  discharge.**" 

§  637.  Actions  against  stockholders. 

*  The  measure  of  damages  in  actions  brought  by  incorporated 
companies  against  stockholders,  upon  calls  made  for  paymeait 
of  stock,  furnishes  us  with  another  subject  of  inquiry.  Where 
the  defendant  subscribed  for  stock  which  had  been  forfeited 
by  the  company,  it  has  been  held  in  New  York  that  the  for- 
feiture was  not  a  bar  to  the  action,  but  that  the  nominal  value 
of  the  stock  forfeited,  less  the  actual  cash  value  at  the  time  it 
was  declared  forfeited,  was  the  measure  of  compensation.**' 
And  unless  the  value  of  the  stock  reaches  the  whole  debt 
and  interest,^*'  the  plaintiff  must  have  judgment  for  the  bal- 
ance.*** **  Where,  in  such  actions,  all  the  money  subscribed 
is  necessary  for  the  purpose  intended,  the  recovery  is  of  course 
measured  and  limited  by  the  amoimt  subscribed;  but  if  an 
amount  less  than  the  amount  subscribed  is  all  that  is  in  fact 
required,  it  is  held,  in  Illinois,  that  the  recovery  should  be  pro 
roto.***  A  promise  to  subscribe  for  a  certfun  amount  of  stock 
in  a  plank-road  company,  to  induce  the  selection  of  a  particular 

'"  Reid  t>.  Johnson,  132  Ind.  416,  31  »  Smith  v.  Way,  6  All.  (Masa.)  212. 

N.  E.  1107.  "'  Herkimer  Man.  &  H.  Co. ».  SmaU, 

'"  Indiana  4  I.  C.  Ry.  v.  Scearce,  23  21  Wend.  273, 

Ind.  223.  '"  a.  c.  2  Hill,  127. 

•"  Deyo  V.  Wagoner,  19  Johna.  (N.  ^  Johnaon  «.  Stear,  16  C.  B.  {N.  S.) 

Y.)  241.  330. 

"»  Cole  c.  SteaTM,  23  App.  Div.  446,  '"  Miller  p.  Ballarf,  46  Dl.  377. 
48  N.  Y.  Supp.  318. 
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§  627a     TO  BUT,  SELL  OB  TRANSFER  STOCK  1223 

route,  if  accepted,  is  valid,  and  may  be  enforced.  The  measure 
of  damages  is  the  diifCTence  between  the  value  of  the  stock  at 
the  time  of  the  trial,  and  the  amount  agreed  to  be  paid  for  it.^'^ 
On  the  other  hand,  on  a  breach  of  an  agreement  to  give  land  for 
stock,  if  a  specific  performance  cannot  be  decreed,  in  estimating 
the  damages,  reference  should  be  had  not  to  the  nominal  value 
of  the  stock,  but  to  the  land  which  ought  to  have  been  con- 
veyed.*" 

§  627a.  To  buy,  Bell  or  transfer  stock. 

For  breach  of  an  agreement  to  buy  stock,  the  seller  may 
recover  the  difference  between  the  contract  price  and  the 
market  value  of  the  stock; '"  or,  if  he  is  able  to  secure  a  transfer 
to  the  purchaser  on  the  books  of  the  company  the  entire  con- 
tract price.*"  He  is  also  entitled  to  recover  back  assessments 
levied  on  him  after  the  date  at  which  the  defendant  agreed  to 
buy  the  stock.***  Where  one  sells  stock  to  plaintiff  with  an 
agreement  to  buy  it  back  after  a  certain  time  or  to  secure  a 
purchaser  for  it  at  a  certain  price,  and  fails  to  keep  his  contract, 
the  measure  of  damages,  upon  tender  of  the  stock,  has  been 
held  to  be  the  agreed  price,**"  tc^ether  with  a  subsequent 
assessment  on  the  stock  which  the  plaintiff  was  obliged  to 
pay.**'  The  damages  cannot  be  reduced  by  showing  that 
plaintiff  might  have  sold  the  shares  durii^  the  period  at  the 
agreed  price,  since  he  might  keep  them  during  that  period  if  he 
desired;  ***  but  after  breach  he  should  take  reasonable  means 
by  sale  of  the  stock  to  reduce  the  dam^es.*'*  In  an  action 
against  a  corporation  for  failure  to  transfer  stock  on  its  books 

*"  Rhey  v.  Ebensburg  A  S.  P.  R.  Co.,  given  waa  that  any  other  rule  would 

27  Pa.  261.  defeat  the  object  of  the  contract.    This 

"*  Dayton  &  C.  R.  R.  Co.  v.  Hatch,  hardly  seems  sufficient,  since  a  breach 

1  Disney  (Oh.),  84.  necessarily   defeats  the  object  of  the 

'"  Herd  v.  Thompson,  149  Pa.  434,  contract,  and  the  allowance  of  dam- 

24  Atl.  282.  ages  is  not  to  secure  the  object  of  the 

»Orr  V.  Bigelow,  20  Baib.  (N.  Y.)  contract  but  to  fpve  compcatsation  for 

21.  the  defeat  of  such  object. 

•»  Cai^ontia;  Gay  v.  Daw,  103  Gal.  '"  Gay  v.  Dare,  103  Cal.  454, 37  Pac 

454,  37  Pac.  466.  466. 

New  York:  Oir  v.  Bigelow,  20  Baib.  >"  Aken  v.  Clark,  146  la.  436,  123 

(N.  Y.)  21,  N,W.379. 

"Campbell    i>.    Woods,    122    Mo.  •"  Davidor  b.   Bradford,   129  Wis. 

App.  719,  99  8.  W.  468.    The  reason  524,  109  N.  W.  576. 
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to  the  plaintiff,  the  measure  of  damages  is  the  value  of  the 
stock;  the  plaintiff  lodng  his  ownerBhip  in  the  stock  by  the  act 
of  the  company.*'*  And  where  a  corporation  failed  to  give  a 
stockholder  &n  opportunity  to  subscribe  to  new  stock  at  a 
certain  price>  which  he  had  a  right  to  do,  the  measure  of  dam- 
ages is  the  difference  between  the  actual  value  of  the  stock  and 
the  price  at  which  he  had  the  right  to  subscribe  for  it.*'* 

In  an  action  for  breach  of  a  contract  to  pay  plaintiff  for  his 
services  by  a  certain  amount  of  preferred  stock  in  a  corpora- 
tion, it  appeared  that  the  corporation  never  issued  such  stock; 
the  plaiatiff  was  nevertheless  allowed  to  recover  its  estimated 
value,  if  issued.*" 

§  628.  By  assignees  of  bankrupts. 

*  Interesting  questions  are  often  presented  in  suits  by  as- 
signees seeking  to  enforce  contracts  made  by  the  bankrupt. 
In  a  case  in  assumpsit  in  the  English  Exchequer,  the  facts 
were  that  the  bankrupt  had,  previous  to  his  bankruptcy,  de- 
Uvered  to  the  defendant  a  bill  of  exchange  for  £600,  which  he 
promised  to  discount,  retaining  £100  and  the  discount.  He 
kept  the  bill,  however,  and  paid  nothing  to  the  bankrupt. 
On  this  state  of  facts,  the  judge  who  tried  the  cause  told  the 
jury  that  they  were  bound  to  give  the  £600,  less  the  £100 
and  the  discount.  An  effort  was  made  to  set  the  verdict  aside, 
on  the  ground  that  the  cause  should  have  been  left  to  the  jury 

*"  VtUUd  Slatei:  Tayloe  v.  Turner,  measure  of  dsmagea  is  the  value  of  the 

23  Fed.  Css.  No.  13,770,  2  Crouch  C.  stock   at   the  time  fA  the  demand. 

C.  203;  CroBby  Lumber  Co.  v.  Smith,  Bratten  v.  Catawiasa  R.  R.,  211  Pa. 

SI  Fed.  63.  21,  60  AU.  310. 

New    York:    Commercial    Bank    v.  In  one  case  where  the  refusal  was  by 

Kortwright,  22  Wend.  348  (aflirming  a  building  society,  the  pituntiff  was 

Kortwright  v.  Commwcia)  Bank,  20  allowed  to  recover  the  amount  paid  on 

Wend.  91)  (highest  value  between  re-  the  stock  from  time  to  time,  as  dues, 

fuBol  and  suit).  with  interest  from  the  timea  of  pay- 

Penmylmnia:  German  U.  B.  &,  S.  F.  ment.      North   America  Bldg.   Aasoc. 

Assoc,  f.  Sendmeyer,  60  Pa.  67  (value  v.  Sutton,  35  Pa.  463,  78  Am.  Dec.  349. 

at  time  of  refusal).  ■"  Stokee  n.  Continental  Trust  Co., 

So  where  a  corporation  issued  bonds  186  N.  Y.  285,  78  N.  E.  1090,  12  L.  R. 

vdth  the  agre«nent  that  at  maturity  A.  (N.  S.)  069. 

they  might  be  converted  into  preferred  ***  Crichfield  c  Julia,  147  Fed.  65, 

stock,  and  at  maturity  it  fwled  on  77  C.  C.  A,  297. 
demand    to    deliver    the    stock,    the 
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at  large,  and  that  the  judge  erred  in  telling  them,  as  a  point  of 
law,  that  the  sum  above  stated  was  the  measure  of  damages. 
But  the  charge  was  held  right,  and  the  court  said:  "No  doubt 
all  questions  of  damage  are,  strictly  speaking,  for  the  jury, 
and  however  clear  and  plain  may  be  the  rule  of  law  on  which 
the  damages  are  to  be  found,  the  act  of  finding  is  for  them. 
But  there  are  certain  established  rules  according  to  which  they 
ought  to  find;  and  here  there  is  a  clear  rule  that  the  amount 
which  would  have  been  received  if  the  contract  had  been  kept. 
Is  the  measure  of  damages  if  the  contract  is  broken."  *"  ** 

S  629.  Agreements  for  arbitration  and  award. 

Where  the  defendant  broke  his  contract  to  submit  a  dispute 
to  arbitrators,  it  was  held  that  the  plaintiff  could  recover  sub- 
stantial damages,  although  it  was  found  that  he  had  no  valid 
chum.  The  damages  would  include  "expenses  to  which  he  had 
been  subjected  by  reason  of  his  necessary  preparation  for  a 
trial  before  the  arbitrators,  on  account  of  his  own  loss  of  time 
and  trouble,  and  in  employing  counsel,  takii^  depositions, 
payments  to  witnesses  and  arbitrators,"  and  other  expenditures; 
but  he  could  only  recover  these  so  far  as  they  were  not  avail- 
able for  the  trial  of  his  cause  before  the  court,  for  be  had  to 
repair  to  the  latter,  and  the  only  result  of  the  defendant's  act 
was  to  make  him  incur  the  extra  expenses.  It  was  said  that 
the  counsel  fees  were  recoverable,  for  they  were  suitable  and 
properly  incurred,  and  the  plaintiff  was  deprived  of  their  bene- 
fit by  the  wroi^jful  act  of  the  defendant.***  If,  however,  no 
extra  expenses  were  inciured  by  reason  of  the  agreement,  nom- 
inal damages  only  may  be  recovered."* 

§  630.  To  construct  stations,  etc. 
Where  a  railroad  company  breaks  an  agreement  to  build  a 

»  Alder  o.  Kd^ley,  15  M.  &  W.  Afatn«;  CsH  v.  Hagar,  69  Me.  S21. 

117.     The  equitable  aadgDee  in  this  MaamduisetU:  Pond  e.  Harris,  113 

claae  of  cases  has  do  greater  right  than  Mass.  114;  New  Haveo  &  N.  Co.  v. 

the  plaintiffs  in  the  record.    Orifiitha  Hayden,  117  Mass.  433. 

t.  Perry,  1  E.  A  E.  680.    But  his  right  AnU,  S  607. 

is  equal  to  th^rs:  Ashdown  d.  Inga-  *"  Munoon  v.  Stnuta  of  Dover  S.  S. 

melb,  5  Ex.  Div.  280.  Co.,  43  C.  C.  A.  S7,  102  Fed.  926. 

"*  Georgia:   MeKeniie  v.   Mitchell, 
123  Ga.  72,  fil  S.  B.  34. 
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station  at  any  ^ven  place,  the  measure  of  damages  is  the  en- 
hanced value  of  the  land  had  the  depot  been  erected.*^  In 
MisBOUri,  Kansas  &  Texas  Railway  r.  Fort  Scott '"  the  com- 
pany broke  its  contracts  to  extend  its  line  to  Fort  Scott.  It 
was  held  that  plaintiff  could  recover  either  the  value  of  the 
improvements  for  purposes  of  taxation,  or,  as  the  contract 
was  entire,  the  whole  consideration  paid  in  advance;  but  evi- 
dence to  show  a  decline  in  population  and  depreciation  in  real 
estate  was  inadmissible  as  being  too  speculative.  Where  a 
subscription  was  made  to  the  stock  of  a  nulway  company  on 
the  condition  that  the  railway  should  pass  by  a  certain  place, 
which  condition  the  company  failed  to  comply  with,  but  before 
their  failure  the  subscriber  had  paid  his  subscription  by  a  trans- 
fer of  land  to  the  company:  in  an  action  by  the  subscriber 
against  the  company  for  breach  of  the  agreement,  the  measure 
of  damages  was  held  the  vidue  of  the  land  at  the  time  of  the 
transfer.***  Where  plaintiff  conveyed  to  street  railway  a  ri^t 
of  way  across  her  land  and  agreed  to  pay  certain  money  in  con- 
Edderation  of  which  the  railway  agreed  to  extend  its  road  over 


*»  Alabama:  M(rf>ile  &  M.  Ry.  v. 
CHtmer,  86  Ala.  422,  5  So.  138. 

Florida:  Atlanta  8.  A.  B.  I^.  u. 
Thomao  (Fla.),  53  So.  610. 

Indiana:  Louisville,  N,  A.  &  C.  Ry. 
f.  Sumner,  106  Ind.  55,  5  N.  E.  404,  55 
Am.  Rep.  719. 

Iowa:  Varna  e.  St.  L.  A  C.  R.  Ry., 
55  la.  677,  8  N.  W.  624. 

Kenludey:  Louiaviile  A.  &  P.  V.  E. 
Ry.  0.  Whippe,  18  Ky.  121,  80  S.  W. 
607;  LouisviUe  H.  &  St.  L.  Ry.  v.  Baa- 
kett,  121  8.  W.  957. 

Miaiwippi:  ¥a«w  &  M.  V.  R.  R. 
V.  Baldwin,  78  Mies.  57,  29  So.  763. 

Oregon:  Blagen  v.  Thompson,  23  Ore. 
239,  31  Pac.  647,  18  L.  R.  A.  315. 

Pfnnoybonui.-  Wattereon  v.  Alle- 
ghany V.  R.  R.,  74  Pa.  208. 

Texat:  Houston  &  T.  C.  Ry.  v. 
Molloy,  64  Tex.  607. 

WaddngUm:  Belt  v.  Wadiington  W. 
P.  Co.,  24  Wash.  387,  64  Pac.  825. 

Contra,  on  the  ground  that  such  in- 
crease ia  too  uncertain: 


Arkanaat:  St.  Louis,  I.  M.  ft  8.  Ry. 
0.  Berry,  86  AHe.  309,  110  8.  W.  1049 
(diatingiUBhing  St.  Louia  ft  N.  A.  R. 
R.  0.  Cnndell,  76  Ark.  89,  86  S.  W. 
855,  112  Am.  St.  Rep.  42,  where  upon 
the  wrongful  diaoontinuance  of  an  e»- 
tabliahed  station  the  diminution  in 
value  of  buildings  was  allowed). 

lUmoU:  Rockford,  R.  I.  ft  St.  L.  R. 
R.  V.  Beckemeier,  72  III.  267. 

Canada:  Grand  TTonc  C.  E.  v.  Black, 
17  Rev.  heg,  669. 

And  see  SouA  CardUna:  Standard 
Supply  Co.  v.  Carter,  81  S.  C.  181,  «t 
S.  E.  50,  19  L.  R.  A.  (N.  S.)  155. 

Ante,   \  194. 

Depreciation  of  adjacent  land  not 
naturally  resulting  from  failure  to 
build  the  station  cannot  be  recovered. 
Atlantaft  S.  A.  B.  Ry.o. Thomas  (Fla.), 
53  So.  510. 

">  15  Kan.  435. 

"■Jewett  V.  Lawrenodiurgh  ft  U. 
M.  Ry.,  10  Ind.  539. 
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the  right  of  way  granted,  and  to  run  cars  at  stated  intervals, 
without  designating  any  period,  and  the  extension  was  made 
and  operated  for  several  years,  then  abandoned  because  not 
profitable,  the  tracks  taken  up,  and  the  right  of  way  restored, 
and  plaintiff  relieved  from  paying  money,  the  court  held  that 
the  difference  in  value  with  road  and  expectation  of  continuing 
to  run  in  the  future  over  the  value  without  the  road  was  the 
proper  measure  of  damages;  but  the  present  value  must  be  the 
vfdue  in  conEdderation  of  the  possibility  of  getting  the  connec- 
tion in  some  other  way  than  through  the  action  of  the  defend- 
ant.*" And  where  defendant  sold  a  site  for  a  lumber  mill 
with  an  agreement  tiiat  the  plaintiff  should  get  track  connec- 
tions with  the  rwlroad,  and  connections  were  not  fiunished, 
the  measure  of  damages  is  the  difference  between  the  value  of 
the  plant  with  and  without  the  guaranteed  connection.'** 
The  expense  of  hauling  freight  to  a  more  distant  point  may 
also  be  recovered.*" 

§  631.  To  buHd  fences,  walls,  etc. 

For  breach  of  an  agreement  to  build  fences  and  cattle-guards, 
the  measiu^  of  damages  is  the  cost  of  building  them.'**  But 
where  a  sea-wall,  built  by  the  defendant,  had  not  been  con- 
structed according  to  his  agreement,  and  he  had  promised  the 
plaintiff  to  Febuild  it,  but  failed  to  do  so,  and  in  reliance  on 
such  promise,  the  plaintiff  himself  delayed  rebuilding;  the  loss 
of  the  use  of  the  wharf,  during  the  period  of  delay  thus  caused, 
was  held  the  direct  and  inmiediate  consequence  of  the  defend- 
ant's fwlure,  for  which  he  was  liable.**'  Where  the  grantee 
failed  to  build  a  wall  on  his  own  land,  according  to  agreement, 
the  grantor's  measure  of  damages  is  not  the  cost  of  the  wall, 
but  the  difference  in  value  of  his  own  adjoining  land  with  and 
without  the  waU.*** 

In  an  action  for  a  breach  of  contract  by  a  railroad  to  construct 

"•Eddngton&S.  H.  Ry.ii.  McDev-  "  Logansport,  C.  &  8.  W.  By.  p. 

itt,  191  U.  S.  103,  24  Sup.  Ct.  36,  4S  L.  Wray,  52  lad.  57S. 

ed.  112.  "  Willey  v.    Fredericka,    10    Gray 

*** South  Memphis  L.  Co.  v.  McLean  (Mass.),  357. 

H.  L.  Co.,  179  Fed.  417.  "•  WigaeU  v.   School,    8  Q.  B.  D. 

"*  Atlanta  &  S.  A-  B.  Ry.  v.  ThomaB  357. 
(Fla.),  53  So.  510. 
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a  farm  crossing  over  a  railroad  it  appeared  that  it  would  be 
aecesaary  in  building  approaches  to  the  crossing  to  take  some 
of  plaintifirs  land.  It  was  held  that  this  was  part  of  the  expense 
of  coDstnictii^  the  crosang,  mux  the  rulroad  would  have  to 
take  the  land  and  pay  ior  it;  and  therefore  in  an  action  for 
breach  of  contract,  the  plaintiff  could  recover  not  merely  the 
cost  of  building  the  crossdng  itself,  but  also  the  value  of  the  laad 
which  would  be  occupied  by  the  approaches.** 

§  63  la.  NegatiTe  agreements. 

For  breach  of  a  negative  agreement,  the  plaintiff  may  re- 
cover the  damage  caused  him  by  the  doing  of  the  act  con- 
tracted ^;ainst.  In  Harrison  t*.  Charlton,*'"  the  plaintiff  pur- 
chased a  lumber-yard.  The  liunber  was  to  be  measured,  and 
in  the  meantime  no  lumber  was  to  be  added.  For  breach  of 
the  contract  in  adding  lumber,  the  difference  between  the 
market  and  contract  prices  of  the  additional  lumber  was  held 
to  be  the  measiu'e  of  damages.  Where  no  actual  damage  can 
be  proved  to  have  resulted  from  the  act,  the  plaintiff  on  gen- 
eral principles  may  recover  the  amoimt  he  has  paid  to  secure 
the  promise,  or  the  proportionate  part  of  his  expense  which  is 
due  to  the  promise.  So  where  a  printer,  having  contacted  to 
print  for  bis  employer  a  thousand  copies  of  a  book,  and  no 
more,  printed  from  the  same  types,  while  set  up  at  the  expense 
of  his  employer,  five  hundred  other  copies,  for  his  own  disposal, 
he  was  held  liable  to  refund  to  his  employer  one-third  part  of  the 
expense  of  setting  up  the  types,  no  actual  dama^  having  been 
proved.*" 

§  632.  Not  to  engage  hi  business. 

The  measure  of  damages  upon  breach  of  a  contract  not  to 
ei^age  in  business  is  so  difficult  to  estimate  that  the  damages 
are  iisually  liquidated.  If  no  damages  are  stipulated  in  the 
agreement  the  plaintiff  can,  of  course,  recover  only  such  as  he 
proves  he  has  sustained  by  the  breach.***    In  the  ordinary  case 

•"RttsbuiB,   C,  C.   &  St,  L,  Ry.  ''•  Georgia:  Jenkins  v.   Tempin,   39 

r.    Wilaon    (Ind.    App.),    91    N.    E.  Go.  665,  99  Am.  Dec.  482. 

725.  Ohio:  Burckhardt  a.  Btvckhardt,  36 

<"37  la.  134.  Oh.  St.  261,  ^  Oh.  St.  474,  51  Am, 

wi  Williams  f .  Gihnan,  3  Me.  276.  Rep.  842. 
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the  profit  realized  by  competitors  in  a  transaction  may  be  al- 
lowed on  the  ground  that  this  profit  presumably  would  have 
been  realized  by  the  plaintiff  if  it  had  not  been,  for  the  competi- 
tion. So  where  a  borough  contracted  with  a  water  company 
not  to  furnish  water  itself  to  its  inbabitante  and  thereafter  did 
fumish  the  water,  the  measure  of  damages  was  held  to  be  equal 
to  the  water  rents  received  by  the  borough  less  the  additional 
expense  the  water  company  would  have  been  at  to  supply 
these  takers.^**  So  where  the  defendant  sells  the  good  will  of  a 
budness  and  ei^ages  not  to  enter  into  competition  with  the 
purchaser  the  measure  of  damages  if  he  does  so  enter  into  com- 
petition will  ordinarily  be  the  profit  on  the  sales  which  it  can 
be  shown  the  plaintiff  would  have  made  but  for  the  competi- 
tion.'^* And  so  where  the  plaintiff  was  granted  the  occlusive 
right  to  sell  cigars  on  a  fair  ground,  and  other  persons  were  then 
allowed  to  sell  cigars  on  the  same  ground,  he  was  entitled  to 
recover  as  damages  the  profits  he  would  have  made  on  the 
cigars  sold  by  the  other  people  unless  it  is  likely  that  he  himself 
would  not  have  been  able  to  sell  the  cigars.*'"  Of  course  in  any 
case  of  this  sort  the  facts  may  be  such  that  sales  by  the  plaintiff, 
if  the  defendant  had  not  brdcen  his  contract,  would  be  entirely 
conjecturfd.'" 

But  the  breach  of  contract  may  cause  not  only  a  loss  of  the 
profits  from  the  actmd  bu^ess  done  by  defendant,  but  an 
injury  to  the  value  of  the  plaintiff's  business.  In  such  a  case 
the  amount  of  depreciation  may  be  recovered,  and  therefore 
evidence  of  the  extent  of  business  after  the  competition,  and 

""  Bennett  Water  Co.   v.   Millvale,  But  in  Montgomery  C.  U.  A.  Soh!. 

200  Pa.  613,  SO  Atl.  166,  202  Pk.  6Ifl,  d.  Harwood,   126  Ind.  440,  26  N.  E. 

51  Atl,  1098.  182,  Buch  damages  were  held  too  specu- 

**>  Long  f.  O'Bryan,  91  S.  W.  659,  lative  on  the  ground  that  it  could  not 

28  Ky.  L.  Rep.  1062.  be   proved   with    certainty   tJiat   the 

Strictly  speaking  the  profit  (A  the  plaintiff  would  have  sold  the  goods 

competitor  ia  not  the  meaaure  of  dam-  which  the  other  pcnon  did  in  fact  seO. 

agea  but  merely  evidence  of  the  plain-  *"  Bradford  v.  Montgomery  P.  Co., 

tiTs  km;  the  true  messure  of  daioagee  116  Tenn.  610,  92  8.  W.  IIO^  »  L.  R. 

being  the  loss  of  aales  which  plaintiff  A.  (N.  S.)  979. 

waa  prevented  from  making  by  de-  Of  course  in  such  a  oase  nominal 

fendant'a  act.    Gregory  d.  Spieker,  110  damages  may  be  recovered.    Raymond 

Cal.  150,  42  Pac.  576.  v.  Yarrington,  96  Tat.  443,  73  8.  W. 

""Whorley    v.    Tenn.    C.    E.    Co.  800. 
(Temi.  Ch.),  62  S.  W.  346. 
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even  after  suit  brou^t,  is  admisEdble  as  teoding  to  show  tlie 
amount  of  injury  done  to  the  busness  by  competition.*"  So 
where  the  defendant  sold  a  tavem-stand,  with  the  agreement 
not  to  compete,  and  afterwards  opened  a  competii^  tavern, 
the  purchaser  was  allowed  to  recover  the  amount  by  wluch 
the  value  of  his  tavern  was  d^reciated  by  the  defendant's  act; 
the  court  holding  that  this  was  an  actual,  certain,  present  loss.*" 

Where  the  defendant  by  breach  of  the  contract  so  increased 
the  demand  for  labor  that  the  rate  of  wages  was  increased,  it 
was  held  that  the  plaintiff  might  recover  compensation  for 
the  increased  wages  he  had  to  pay,  and  also  for  his  loss  by 
reason  of  workmen  enticed  away  by  the  defendant."* 

In  Peltz  V.  Eichete  **°  the  defendant  had  covenanted  not  to 
manufacttire  certain  articles.  It  was  stud  that  what  the  de- 
fendant had  gained  mi^t  be  evidence  of  irtiat  the  phuntiff 
had  lost,  but  the  plaintiff  must  show  that  he  has  suffered  the 
loss,  as,  for  example,  in  the  decrease  of  his  business,  the  stop- 
page of  his  factory,  etc.  In  an  action  against  a  physician  for 
breach  of  an  agreement  not  to  practice,  the  measure  of  dam- 
ages was  held  to  be  such  sum  as  the  jury  might  find  to  have 
been  the  value  of  the  practice  which  the  plaintiff  lost  between 
the  time  when  the  defendant  resumed  practice  and  the  time  of 
institutii^  the  suit.^*  Where  a  combination  is  formed  to 
raise  or  depress  the  price  of  an  i^cle,  the  measure  of  damages 
for  the  breach  of  the  agreement  is  the  difference  in  price  which 
would  have  been  produced  by  the  combination."* 

§  633.  For  exclusive  agency. 

Where  the  plaintiff  was  constituted  sole  agent  of  tiie  defend- 
ant for  s^e  of  his  goods,  and  the  defendant  allowed  those  to  be 
sold  by  another,  the  plaintiff  may  recover  as  damages  the 
profit  which  he  would  have  made  upon  the  sales  actually  made 
by  the  other.*"    So  where  the  plaintiff  was  ^ven  exclusive 

»  Calucha  V.  Naso,  147  k.  30»,  12S  "'  Warfield  v.  Booth,  33  Md.  eS. 

N.  W.  146.  ">  Havemeyer  v.  Havemeyer,  43  N. 

"•EvEuiB  t>.  EUiott,  20  Ind.  283,  83  Y.  Super.  Ct.  JS06. 

Am.  Dec.  319.  »•  UnUtd  Statea:  CSncLnnati  8.   L. 

"•  Whittakn-  t.  Welch,  2  PugB.  (N.  G.  I.  Co.   v.   WeHtera  S.  L.  Co.,   152 

B.)  436.  U.  S.  200,  38  L.  ed.  411,  14  Sup.  Ct. 

-  62  Mo.  171.  523. 
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territoryfor  securing  members  for  thedefeodant  benefit  society, 
and  another  person  was  allowed  to  secure  members  within  the 
plaintiff's  territory,  the  plaintiff  was  entitled  to  recover  the 
profits  which  he  would  have  made  on  the  members  actually 
secured  within  the  territory.^*  And  so  upon  breach  of  a  con- 
tract by  which  defendant  agreed  to  ^ve  the  ferrying  of  all  its 
passengers  to  the  plaintiff,  the  plaintiff  could  recover  the 
profit  he  would  have  made  on  ferrying  the  passengers.'*^ 

Where  it  is  impossible  to  determine  the  exact  amoimt  of 
business  the  plaintiff  would  have  obtained  by  showing  the 
amount  of  business  done  by  another  in  his  place,  recovery 
for  loss  of  profits  depends  upon  the  certainty  with  which  it  can 
be  proved  that  the  profits  would  have  been  realized.  Re- 
covery can  be  had  for  the  loss  of  such  profits  only  as  can  be 
provMl  with  reasonable  certainty.^  If  the  plaintiff's  business 
was  sufficiently  established  and  supplied  a  sufficiently  steady 
demand,  he  may  recover  not  only  commissions  on  sales  actuaUy 
made  but  also  the  probable  profits  of  future  sales.^ 

When  the  contract  secures  the  right  to  exclusive  territory, 
but  owii^  to  the  newness  or  to  the  nature  of  the  business  it 
cannot  be  sfud  that  the  business  is  an  established  one,  many 


CaUfontux:  SchifFmoD  c.  Peerless  M. 
C.  Co.,  10  Cal.  App.  913,  110  Pac. 
460. 

Miehiifan:  Mueller  v.  Bethesda  M.  S. 
Co.,  SS  Mich.  390,  SO  N.  W.  319. 

Minnesota:  Emeraoa  c  Pacific  C.  & 
N.  B.  Co.,  06  Minn.  1,  101  N.  W.  fi73. 

New  York:  Wakeman  t>.  Wheeler  &. 
W.  Mfg.  Co.,  101  N.  Y.  206,  4  N.  E. 
264,  54  Am.  Rep.  676;  Carr  c.  Hills 
Archimedean  Lawn  Mower  Co.,  12 
Daly,  332. 

South  Cta-oUna:  Cofield  v.  E.  A. 
Jenkins  Motor  Co.,  71  S.  E.  969. 

Wiieonnn:  The  Dr.  Barter  Medicine 
Co.  V.  Hopkins,  S3  ^la.  309,  S3  N.  W. 
601. 

This  U  of  course  the  net  profit,  sub- 
tracting  the  value  of  the  services  which 
the  defendant  would  hare  been  obliged 
to  render  in  order  to  make  the  sales. 
Dunham  n.  Hastings  Pavement  Co.,  95 
.  App.  IKv.  360,  88  N.  Y.  Supp.  835; 


Napier  r.  Spiehnann,  54  Miac.  96,  103 
N.  Y.  Supp.  982. 

In  the  case  of  Carlson  v.  Stone- 
Ordean-WeUs  Co.,  40  Mont.  434,  107 
Pac.  419,  the  court  thoi^t  it  necessary 
for  the  plaintiff  to  prove  that  he  would 
have  made  the  sales  if  the  defendant 
had  not  sold  through  another.  But  as 
the  defendant's  act  has  made  it  im- 
possible to  prove  this  (if  it  is  in  fact 
imposmble)  it  would  seem  clear  that 
the  defendant  and  not  the  plaintiff 
should  suffer  from  the  impossibility  of 
proving  the  amount  of  kws.  ArUe, 
SlTOo. 

"*  Hitchcock  0.  Supreme  Tent  trf 
Knights  of  Maccabees,  100  Mich.  40, 
68  N.  W.  640. 

**  Wig^ns  Ferry  Co.  e.  Chicago  &,  A. 
R.  R.,  73  Mo.  380,  39  Am.  Rep.  519. 

>•  Federal  I.  &  B.  Bed  Co.  v.  Hock, 
42  Wash.  668,  S5  Pac.  418. 

»  Kenney  s.  Knight,  127  Fed.  403. 
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authorities  deny  the  right  to  damages  fw  loss  of  e3q)ected 
profits.  The  (Pendant,  a  manufactui^*  of  oigaiiB,  agreed  to 
sell  the  plaintiff  organs,  and  that  the  [Juntiff  ^one  should 
sell  organs  at  retail  within  a  certain  territory.  The  plaintiff 
went  to  expense  to  advertise  and  sell  organs,  and  sold  or  coxild 
at  once  have  sold  a  certain  number  of  organs,  which  he  ordered 
of  the  defendant.  The  defendant  reused  to  supply  them.  It 
was  held,  in  the  first  place,  that  no  damages  could  be  recovered 
on  account  of  profits  exfpcted  from  future  sales;  for  not  only 
the  uncertunty  of  the  trade,  but  also  the  fact  that  the  defend- 
ants could  not  prevent,  and  evidently  were  not  expected  to  pre- 
vent  the  entire  sale  of  the  defendant's  organs  by  otliers,  made 
the  gener^  profits  of  the  agreement  entirely  conjectural.  The 
plaintiff  was  allowed,  in  the  second  place,  the  general  expense 
for  advertisLDg  and  sale  of  the  organs,  on  the  principle  that 
when  the  expected  precis  of  an  agreement  caimot  be  recovered 
the  expenses  of  the  plaintiff  in  preparing  to  do  his  part  may  be 
recovered.  In  the  third  [dace,  the  plaintiff  was  allowed  the 
profits  on  the  sale  of  so  many  organs,  as  it  was  shown  with 
reasonable  certunty  that  he  had  sold  or  was  on  the  point  of 


It  would  seem  that  the  true  rule  in  such  a  case  is  to  find 
whether  the  exclusive  agency  has  any  value,  and  if  so,  to  allow 
that.  It  would  seem  fair  to  infer  that  the  agency  was  worth 
at  least  what  the  plaintiff  bad  expended  in  time  and  money.^ 

In  an  Iowa  case  action  was  brought  for  breach  of  a  contract 
by  which  plaintiffs  were  to  have  the  right  for  five  years  to  make 
use  of  defendant's  warerooms  without  rent,  and  carry  on  the 
retail  business  of  selling  defendant's  machinery  within  a  cCT- 
tain  territory,  and  also  of  selling  their  own  goods.  Plaintiffs 
were  to  receive  the  difference  between  the  wholesale  price  of 

«*  Wt»t  Virginia:  Steriing  O.  Go.  v.  Toaa:  Howe  Machine  Co.  ».  Brjoon, 

House,  25  W.  Va.  64.  44  Is.  1S9,  34  Am.  Rep.  735. 

See  to  the  sEune  effect  the  folknring  Wiaeotuin:  Ramae^r  v.  Hohnee  Eleo- 

caeee:  trie  Protective  Co.,  86  Wn.  174,  55 

UiOtd  Slala:  T&ylw  Mfg.  Co.  v.  N.W.  391. 

Hfttcher  Mfg.  Co.,  39  Fed.  440,  3  L.  R.  •*  Taylor  t 

A..S87.  SS  Pac  544. 

Georgia:  Fontaine  e.  Baxley,  90  Oa. 
416, 17  S.  E.  1015. 
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the  machineiy  and  the  retail  price  at  which  they  should  sell  it, 
and  were  to  pay  defendant  a  percentage  of  the  actual  profit  on 
the  other  goods  which  they  should  sell.  The  contract  was 
broken  by  the  defendant,  and  plaintiffs  excluded  from  the 
building  at  the  end  of  two  years.  The  recdpts  and  profits  of  the 
bxisiness  for  these  two  years  being  shown,  it  was  held  that 
the  plaintiffs  could  recover  for  loss  of  profits  during  the  re- 
mainii^  three  years  of  the  term.*" 

§  63Sa.  To  stqiport 

For  breach  of  a  contract  to  support  the  pliuntiff  during  his 
life  the  measure  of  damages  is  the  present  value  of  the  plain- 
tiff's support  during  the  probable  duration  of  his  life;  that  is, 
such  an  amount  as,  properly  invested,  will  from  its  income  and 
principal  furnish  an  amount  annually  during  hb  life  sufficient 
for  his  support,  and  leave  nothing  remaining  at  his  death."* 

Where  the  defendant  agreed  to  support  and  care  for  the 
plaintiff's  child,  but  n^ected  to  give  proper  support,  the 
measure  of  damages  was  held  to  be  the  difference  in  value 
between  the  care  and  treatment  called  for  by  the  contract  and 
what  was  actually  received."'  Where  the  condition  of  a  bond 
for  the  plaintiff's  maintenance  required  the  defendant  to  fur- 
nish the  plaintiff  with ' '  money  necessary  for  him  to  spend  when- 
ever he  thinks  proper  to  visit  his  friends;"  the  defendant  was 
held  bound  to  furnish  a  sum  proper  for  such  expenses  to  the 
extent  of  reasonable  visits.  In  an  action  of  debt  upon  such  a 
bond,  there  having  been  previously  a  demand  and  refusal  of  the 
sum  necessary  for  a  visit,  the  plaintiffs  measure  of  damages 
was  held  to  be  the  amount  of  money  required  for  the  visit,  with 
interest. "'   On  a  breach  of  a  contract  by  which  pl^ntiff  agreed 

»•  KUnpnan  d.  Racine  Sattley  Co.,  N-  Y.  592;  Carpentw  o.  Carpenter,  66 

143  la.  436,  128  N.  W.  110».  Hun,  177,  20  N.  Y.  Supp.  928. 

"'  Indiana:  Baughan  ■>.  Brown,  122         Oreifon:  Moirison  v,  McAtee,  23  Ore. 

Ind.  115,  23  N.  E.  695  (when  de&th  oc-  530,  32  Pac.  400  (where  plointifF  waa  to 

CUTB  before  triaJ,  take  the  amount  re-  furnish  his  own  iahoi,  deduct  what  he 

quired  for  support  during  actual  dura-  can  earn  by  his  labor  during  his  life). 
tion  of  life);  Shover  v.  Myrick,  4  Ind.  "'  Vanoleave  v.  Qark,  118  Ind.  61, 

App.  7,  30  N.  E.  207.  20  N.  E.  527,  3  L.  R.  A.  519.   See  Otto- 

Maine:  Falea  b.  Hemenway,  64  Me.  way  v.  Mikoy,  144  lo.  631,  123  N.  W. 

373;  Freeman  v.  Fogg,  82  Me.  40S,  19  467. 
Atl.  907.  »'  Berry  v.  Harria,  43  N.  H.  376- 

New    York:  Sobndl  v.   Plumb,   65 

78 
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to  live  with  deceased  and  take  care  of  her  during  life,  and  de- 
ceased agreed  to  give  her  house  and  lot  at  her  death  to  plaintiff 
or  one  of  the  members  of  the  family,  and  deceased  did  not  ^ve 
the  house  and  lot  at  her  death  either  to  plaintiff  or  to  a  member 
of  the  family,  it  was  held  that  on  account  of  the  uneertunty 
as  to  the  ben^ciary  the  value  of  the  house  and  lot  could  not 
be  recovered;  but  the  plaintiff  should  recover  tiie  value  of  her 
services.  "*  And  so  whwe  for  any  other  reason  the  house  or 
its  value  cannot  be  recovered,  the  value  of  the  services  may 
be  recovered,  less  the  value  of  any  benefit  which  the  plaintiff 
rec^ved  while  the  agre^nent  was  being  carried  out."' 

Where  the  contract  to  suppcurt  another  is  made  witii  or  for 
the  benefit  of  the  plaintiff,  who  is  already  under  an  obligation 
to  support  the  person  in  question,  the  plaintiff  for  breach  of  the 
contract  may  recover  the  amount  he  was  thereby  cranpelled 
to  pay  out  for  the  support  of  the  person.*" 

§  633b.  Of  bailment. 

Upon  a  lease  of  personal  property,  if  the  lessee  ftuls  to  return 
the  property  in  good  condition  the  measure  of  damages  is  the 
amount  of  the  rent  and  the  diminished  value  of  the  property;*" 
or  if  the  property  is  not  returned  at  all,  the  rent  plus  the  vtdue 
of  the  property, "" 

On  a  bailment  for  repairs  or  other  work  on  the  property  by 
the  bailee,  where  the  bailee  injures  the  property  the  measure  of 
danu^es  is  the  diminished  value  of  the  property  less  the  cost 
of  the  work.*" 

"•Stuitonn.  Miller,  14  Hun  (N.Y.),  Canton,  81  Cknm.  2SS,  70  AU.  1025 

383.     Qu.:   it  would  seem   that   the  (stesm  roller). 

contract  having  been  executed,  plain-  Jjftnnetofa:    LaniJven    v.    Bamard, 

tiff,  who  had  the  right  to  sue,  should  132  N.  W.  301. 

have  recovered  the  value  of  the  house  Texat:  Phillips  v.  Hughes  (Tex.  Gv. 

and    lot,    even    though   the    deceased  App.),  33  S,  W.  157. 

might,  if  she  had  chosen,  have  f^ven  "*  Robinson  v.  Vainell,  16  Tex.  382. 

it  to  another  member  of  the  family.  "*  Nea  York:  May  «.  GeorgO',  21 

"'  Bovee  e.  Barrett,  101  N.  Y.  Supp.  Misc.  622,  47  N.  Y.  Supp.  1057,  revere- 

322,  116  App.  Div,  20.  ing  May  v.  Gunther.  20  Misc.  65fl,  46 

"»  Case  P.  Case,  137  App.  Div.  3ft3,  N.  Y.  Supp.  379;  Miller  ir.  Levy,  104 

121  N.  Y.  Supp.  746.  N.  Y.  Supp.  368  (injury  to  cloth  while 

"  Cmmtcticut:  Cadwell  v.  Town  of  being  sponged) ;  Mayer  v.  La  Piemme, 
110  N.  Y.  Supp.  263  (damage  to  drcM 
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For  wrongful  delay  in  returning  property  bailed  the  measure 
of  damages,  if  the  property  is  not  injured,  is  the  rental  value  of 
the  property,**'  or  if  no  rental  value  can  be  shown,  interest  on 
its  value.**'  For  wrongful  fwlure  to  return,  the  value  may  be 
recovered.*** 

§  633c.  To  collect  a  claim. 

Where  a  claim  is  sent  to  a  bank  for  collection  and  it  neg- 
ligently fiuls  to  collect,  or  to  take  necessary  steps  to  preserve 
the  claim  or  its  security,  it  is  liable  for  the  loss  thereby  oc- 
casioned.  Thus  where  a  note  is  sent  for  collection,  and  the 
collectiDg  bank  fails  at  maturity  to  present  it  or  to  protest 
it,  or  to  (pve  due  notice  of  protest,  the  measure  of  damages  is 
prima  fatie  the  face  of  the  note  *"  which  may  be  reduced  by" 
showing  either  inability  to  collect  at  maturity  or  continued 
possibility  of  collecting  after  its  return  to  plaintiff.***  So  for 
delay  in  returning  the  note,  by  reason  of  which  it  became 
imcoUectible,  the  bank  is  responsible  for  the  face  of  the  note.**' 
Where  a  bank  to  which  a  secured  note  was  sent  for  collection 
n^ligently  lost  the  collateral  security,  which  was  land  certif- 


in  cleaninK  it);  Chaityn  r.  Stock,  120 
N.  Y.  Supp.  89  (fulure  to  dye  skins 
according  to  sample};  Gutachneider  v. 
Piroonick,  123  N.  Y-  Supp.  190  (dam- 
age to  akina  in  dyeing). 

Oldaiitma:  Southweat«m  C.  S.  0.  Co. 
V.  Stribling,  18  Okla.  417, 89  Pao.  1129 
(injurjr  to  cattle  bailed  by  failure  to 
vrater). 

>»Iii  Rollioa  V.  Sidney  B.  Bowman 
Cycle  Co.,  96  App.  Div.  365,  89  N.  Y. 
Bupp.  289,  pluntifF  left  hia  bicycle 
with  defendant  to  be  repaired  under 
an  agreement  that,  when  finished,  it 
ehould  be  shipped  to  him  at  a  certain 
place,  where  he  intended  to  go  to  be- 
Ipa  a  bicycle  trip,  and  that  the  rep&ijs 
should  be  charged  to  him.  Defendant 
afterwarda  refused  to  ship  the  wheel  un- 
lees  the  repairs  were  first  paid  for.  It 
waa  held  that  plaintiff's  measure  of 
damagea  waa  the  difference  between  the 
price  he  waa  compdled  to  pay  for  a 


wheel  to  take  the  place  ai  one  wrtotg- 
fully  withhdd  by  defendant  and  the 
value  of  such  vdieel  after  he  returned 
from  hia  contemplated  trip. 

*■■  Porter  ir.  Duval  Co.,  60  Misc.  122, 
111  N.  Y.  Supp.  825. 

"•Carll  V.  Goldbe^  59  Miao.  172, 
HON.  Y.  Supp.  318. 

■**  ATkanaas:  Second  Nat.  Bank  r. 
Bank  of  Ahna,  138  8.  W.  472. 

New  York:  First  Nat.  Bank  o.  Fourth 
Nat.  Bank,  77  N.  Y.  320,  33  Am. 
Rep.  678. 

"*  Alabama:  Hendrix  tr.  Jefferson  Co. 
Sav.  Bk.,  153  Ala.  636,  45  So.  136,  14 
L.  R.  A.  (N.  S.)  686. 

Arkanaat:  Second  Nat.  Bank  v. 
Bank  of  Alma,  138  S.  W.  472. 

NviD  York:  Howard  o.  Bank  of  the 
Metropolia,  95  App.  Div.  342, 88  N.  Y. 
Supp.  1070. 

■"  Lord  tr.  Hu^ham  Nat.  Bank,  186 
Maaa.  161,  71  N.  E.  312. 
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icates,  the  owner,  being  able  to  replace  them,  was  entitied  to 
recover  the  necessary  expenses  of  replacing  them.* 

§  633d.  To  e^end  labor  on  property. 

In  a  very  large  class  of  contracts,  such  as  provide  for  manu- 
facture, construction,  repurs,  and  transportation,  the  benefit 
to  be  derived  from  performance  is  the  addition  of  value  to 
property  through  the  expenditure  of  labor.  The  con^dera- 
tion  on  the  other  Edde  may,  or  may  not,  be  pecimiary.  The 
pituntiff  in  these  cases  recovers,  as  his  measure  of  damages, 
the  difference  between  the  value  of  the  property,  as  left  by 
the  defendant,  and  the  value  it  would  have  had  if  the  labor 
had  been  expended.  There  are  cases  where  the  pl^tiff  would 
be  held  obliged  to  reduce  this  loss  if  oo  breach  he  might  have 
procured  the  performance  of  the  contract  by  some  other  per- 
son and  neglected  to  do  so;  but  this  subject  is  fully  treated 
elsewhere.  The  difference  in  value  may  be  got  at  in  different 
ways,  as  has  been  well  explained  by  the  New  York  Court  of 
Appeals  in  the  case  of  Kidd  r.  McCormick.*  This  was  an 
action  brought  by  plmntiff  to  reach  a  trust  fund  deported 
with  the  Union  Trust  Co.  of  New  York.  Plaintiff  entered 
into  a  contract  with  defendants,  T.  and  J.  McCormick,  by 
which  it  was  agreed  that  plaintiff  should  sell  seven  lots  of 
land  to  defendant  J.  McCormick,  who  should  ^ve  back  his 
bond  and  mortgage  thereon  for  the  purchase-money.  The 
McCormicks  further  agreed  to  erect  a  dwelling  upon  each  lot 
to  be  completed  on  July  1,  1877,  plaintiff  making  to  them 
certain  advances  to  aid  in  their  erection,  and  to  be  repaid  to 
him  when  the  houses  had  reached  a  certain  stage  of  com- 
pletion. 

After  the  land  had  been  conveyed,  and  the  erection  <^  the 
buildings  commenced,  the  vendees  procured  a  loan  from  de- 
fendants, C.  B.  &  G.  H.  GrannisB,  secured  by  mor1^;ages  on 
four  of  the  lots,  and  an  agreement  was  made  between  all  par- 

»■  First  Nat.   Bank  v.   First  Nat.  obliged  to  forecloee;  but  it  was  held 

Bank,  116  Ala.  520,  22  So.  976.    After  that  the  expense  of  forecloeure  was  too 

loss  of  the  collateral,  the  debtor  gave  remote, 
a    mortgage    as    additional    security         *^  83  N.  Y.  391. 
which   the  plaintiff   was   eventually 


itizecy  Google 


i  633d  TO   EXPEND   LABOR   ON   PROPERTY  1237 

ties  that  a  certain  portion  of  the  moneys  loaned  by  said  Gran- 
nisses  should  be  deposited  in  a  trust  company  as  collateral 
security  for  the  completion  of  the  dwelling-houses,  and  that 
said  mortgages  should  have  priority  of  plaintiff's  mortgages 
on  said  lots.  The  vendees  proceeded  with  the  work  till  Sep- 
tember 1,  1877,  when  they  abandoned  the  houses  in  an  un- 
Bnished  condition  and  decUned  to  complete  them.  Where- 
upon the  phuntifts  went  on  and  finished  the  buildings.  The 
question  was,  what  was  the  measure  of  plaintiff's  dam- 
ages? 

Folger,  J.,  said  that  the  plaintiff's  damages  were  the  dif- 
ference in  the  value  of  the  premises,  as  they  were  with  the 
houses  unfinished,  at  the  date  of  thdr  abandonment,  from 
what  the  value  of  them  would  have  been  had  the  houses  been 
finished  on  that  day  according  to  the  contract.*"  So  where 
the  defendant  agreed  to  tow  the  plaintiff's  coal  from  Pitts- 
burg to  Oil  City,  and  failed  to  do  so,  and  it  was  impossible 
to  seciu*  other  means  of  transportation,  the  plaintiff  was  al- 
lowed the  difference  in  the  value  of  the  coal  at  Pittsburg  and 
at  Oil  City.***  The  plwntiff  loaned  money  on  a  mortgage 
of  certain  uncompleted  houses,  which  the  defendant  covenanted 
should  be  built  in  a  certain  manner;  they  were  not  so  com- 
pleted. The  houses  were  sold  on  foreclosure,  and  it  became 
impossible,  therefore,  to  complete  them.  The  measure  of 
damages  was  held  to  be  the  diff^ence  in  value  of  the  houses 
as  completed  and  as  they  should  have  been  completed,  at 
the  time  the  plaintiff  had  notice  of  their  deficient  construc- 
tion; not  exceeding,  however,  the  mortgage  debt  and  interest 
at  that  time.""  And  where  the  work  of  repairii^  a  hoiise 
was  not  done  according  to  the  contract,  but  the  work  having 
been  completed,  it  would  be  impossible  to  have  the  errors 
rectified  except  at  enormous  expense,  the  cost  of  such  rectifi- 
cation was  not  allowed  to  be  shown  as  evidence  of  the  differ- 
ence in  value  between  the  house  as  it  was  and  as  it  should 
have  been.*" 

"•  Ace.,    Morton    v.    Harrieon,    52  •"  Norway  Pluas  Bank  «r.  Moon, 

N.  Y.  Super,  a.  305.  134  Maaa.  129. 

■**  McGorern  v.  Lewis,  56  P&.  231,  ■■  Morton  v.  Haniaon,  52  N.  Y. 

94  Am.  Dec.  60.  Super,  a.  306. 
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§  633e.  To  furnish  water  for  irrigation. 

For  breach  of  contract  to  furnish  water  for  irrigation  pur- 
poses, if  the  water  could  be  obtained  elsewhere  at  a  reason- 
able expense,  the  cost  of  obtaining  it  is  the  measure  of  dam- 
^es.**'  If  other  water  cannot  be  obtained,  and  no  crop  is 
raised,  the  measure  of  dami^es  is  the  difference  in  value  of 
the  land  with  the  water  and  without,*"  together,  of  course, 
with  any  expenditure  made  on  the  faith  of  obtaining  the 
water  and  rendered  valueless  by  failure  to  obtain  it.  If  a 
crop  is  nused,  but  is  damaged  by  the  lack  of  water,  the  amount 
of  dam^e,  if  proved  with  sufficient  certainty,  may  be  recov- 
ered; "'  and  even  if  the  crop  is  destroyed  before  reaching 
maturity,  it  has  been  held  that  the  value  if  it  reached  matu- 
rity less  the  necessary  expense  of  maturing  and  placing  it  on 
the  market  may  be  recovered.*" 

§  633f .  To  take  or  furnish  advertisliig. 

For  breach  of  a  contract  to  take  and  pay  for  certwn  adver- 
tising space  in  the  defendant's  newspaper  the  measiu^  of  dam- 
ages is  prima  facie  the  contract  price,  and  the  burden  is  on 
the  defendant  to  diminish  this  amount.*"*  And  so  for  breach 
of  contract  to  pay  a  certain  sum  for  the  privilege  of  placing 
advertisements  on  the  roof  of  plaintiff's  building,  the  measure 
of  damages  is  the  balance  imptud  of  the  contract  price,  since 
the  plaintiff  is  to  be  under  no  trouble  or  expense  in  the  mat- 

■"GagnoDt).  Molden,  lSIda.727,  9ft  Mataaehvsetla:   Mayiuid   v.    Royal 

Fac  066.  WoroeBter  Coraet  Co.,  200  MasB.  I,  85 

»>  Califomia:  Pallett  v.  Murphy,  131  N.  E.  S77  (.lembU). 

Cal.  192,  63  Pac.  366,  82  Am.  St.  Rep.  MvAitan:   Tradeenuui   Co.   v.   Su- 

341.  perior  Mfg.  Co.,  147  Mich.  702,  111 

Nd)nuka:  Wade  v.  Behnont,  I.  C.  A  N.  W.  343. 

W.  P.  Co.,  87  Neb.  732, 128  N.  W.  614.  New   Jeruy:     McDermott    v.    De 

See  ante,  \  620.  Meridor    Co.    (N.    J.    L.},    76  Atl. 

•M  HutchinBOn  V.  Mt.   Vernoii  W.  &  331. 

P.  Co.,  49  Waah.  469,  95  Pac.  1023.  New  York:  Ware  Bros.  Co.  v.  Cort- 

~  Smith  V.  fficks  <N.  Mex.),  96  Pac  land  C.  4  C.  Co.,  192  N.  Y.  439,  85 

138,  Ifl  L.  R.  A.  (N.  S,)  938.  N.  E.  666,  22  L.  R.  A.  (N.  8.)  272,  127 

Idaha:  RJos  v.  AECuenaga  (Ida.),  116  Am.  St.  Sep.  914. 

Pac.  922.  WathirtgUm:     Starr    Pub.     Co.    d. 

'-Indiana:  Hamilton  b.  Love,  lfi2  Charies  Knoeher  &  Co.  (Wuh.),  113 

Ind.  641,  63  N.  E.  181,  64  N.  E.  437,  71  IV.  56ft. 
Am.  St.  Rep.  384. 
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ter.*"  The  fact  that  the  plaintiff  could  get  other  advertiae- 
ments  would  reduce  damages  only  if  he  could  not  have  recdved 
the  compensation  for  such  advertiaemente  except  for  breach 
of  the  contract."*  If  for  instance  the  defendant  contracted 
to  take  all  the  advertising  space  in  the  paper,  or  all  the  space 
for  display  on  the  building,  upon  breach  of  the  contract  he 
should  be  allowed  for  what  others  would  pay  for  the  space; 
and  so  if  the  defendant's  advertisement  would  in  fact  have 
filled  the  available  space.  But  if  the  advertising  space  was 
in  fact  unlimited,  defendant  clearly  should  obtain  no  benefit 
from  other  advertisements.*** 

■  For  breach  of  contract  for  accepting  advertisements  from 
plaintiff,  who  was  to  take  the  advertising  space  at  an  agreed 
price,  the  measure  of  damages  is  the  value  of  the  space  to 
plaintiff;  *"'  if  the  parties  contemplated  his  securing  contracts 
from  advertisers  for  the  space,  and  he  did  so,  he  could  recover 
the  profits  of  such  contracts.""  If  the  defendant  himself  ob- 
tuned  advertisemente  for  the  space,  this  may  be  shown  to 
indicate  pl^ntiff's  loss."*  So  in  the  case  of  Gardner  v.  The 
Roycroftera,"*  the  publishers  of  periodicals  sold  to  plaintiff 
the  advertising  privileges  of  the  periodicals,  reserving  only  a 
specified  apace  for  their  own  use,  and  they  actually  used  more 
than  the  reserved  space,  the  plaintiff  was  entitled  to  recover 
the  profit  he  could  have  realized  on  the  extra  space. 

§  634.  Ass^mnents  of  judgment 

*  In  the  case  of  an  assignment  of  a  judgment  containing  a 
warranty  that  the  sum  specified  remained  due  and  unpaid, 
when  in  fact  no  judgment  had  ever  been  entered  up,  the 
■Supreme  Court  of  New  York  held,  in  an  action  of  covenant, 
that  the  measures  of  damages  was  not  the  amount  recovered 

*"  United  M.  R.  &  I.  Go.  t>.  Amei-  been  obtuned,  even  by  cutting  the 

icon    Bill    Poeting   Co.,   128  N.    Y.  pri<%. 

Siipp.  666.  "  Patten  p.  Lynett,  133  App.  Div. 

»"  AtOc,  i  808.  746, 118  N.  Y.  Supp.  186. 

"*  See,  however,  Tradesman  Co.  v.  "^  May    c    Breunig    (Misc.),    120 

Superior  Mfg.  Co.,  147  Mich.  702,  ill  N.  Y.  Supp.  OS. 

N.  W.  343,  where  the  court  apparently  ■*<  Patten  v.  Lynett,  133  App.  Div. 

allowed  only  the  difference  between  746, 118  N.  Y.  Supp.  185. 

the  contract  price  and  the  price  at  •"  134  App.  Div.  45, 118  N.  Y.  Supp. 

which  other  advertjaemente  could  have  703. 
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as  stated  in  the  asEdgnment  of  the  ju<^ment,  but  the  amount 
of  property  owned  by  the  judgment  debtor,  and  which  might 
have  been  taken  in  execution  intermediate  the  time  of  assigo- 
ment  and  the  commencement  of  the  suit.'"^  It  is  worthy  of 
notice  here,  that  the  amount  of  con^deration  or  value  paid 
did  not  appear  on  the  face  of  the  asagmnent,  and  that  it  is 
not  stated  in  the  report  whether  the  evidence  in  regard  to  the 
amount  of  property  owned  by  the  allied  judgment  debtra* 
came  from  the  plaintiff  or  defendant;  although,  as  the  declsF- 
ration  is  stated  to  have  averred  that  the  plaintiff  had  property 
enough  to  satisfy  the  demand,  the  pleader  seems  to  have 
thought  that,  r^^arty,  it  should  have  come  from  the  plain- 
tiff. It  would  seem  that,  prima  facie,  either  the  amount  ap- 
pearing to  have  been  pfud  for  the  judgment,  or  the  amount 
recovered  by  it,  should  be  the  measure  of  damages.  If  the 
assignment  were  treated  as  a  chattd,  then  the  price  paid 
would  agEun  be  the  rule,  subject  to  the  pleuntiff's  right  to  show 
that  the  whole  amount  could  have  been  recovered,  and  then 
for  its  value  beyond  the  price;  and  also  subject  to  the  further 
right  of  the  defendant  to  show  that,  owing  to  the  judpnent 
debtor's  insolvency,  it  was  worthless.  If  the  analogy  in  the 
case  of  sheriffs  were  adopted,  then  the  amount  recovered  by 
the  judgment  would  be  the  prima  facie  measure,  subject 
to  the  defendant's  right  to  reduce  the  sum  by  showing 
that,  owing  to  the  judgment  debtor's  circumstances,  its  whole 
amount  could  not  be  collected.**  It  is  well  settled  that  the 
measure  of  diunages  is  not  the  consideration.  So  where,  in 
ass^nii^  a  judgment,  the  defendants  covenanted  that  there 
was  then  due  a  certfun  sum,  and  that  they  would  not  discharge 
the  judgment,  and  it  appeared  that  they  had  previously  dis- 
charged one  judgment  debtor,  it  was  held  that  the  plaintiffs 
could  recover  the  difference  between  the  present  value  and 
the  value  it  would  have  had  if  that  debtor  had  not  been  dis- 
charged. In  this  case  the  price  pud  was  only  ten  per  cent 
of  the  judgment.*"'  Where  one  of  three  judgment  debtors 
had  been  released,  it  was  held,  in  an  action  by  the  assignee 
of  the  judgments  against  the  assignor  for  breach  of  covenant, 

■M  Jansm  v.  Ball,  6  Cow.  (N.  Y.)         >~  Bennett  p.  Budum,  61  N.  Y.  222, 
028.  19  Am.  Rep.  Z72. 
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that,  neither  of  the  others  having  been  released,  in  the  absence 
of  proof  that  the  judgment  was  wholly  valueleas,  the  assignee 
could  not,  while  retaining  it,  recover  as  if  there  had  been  a 
total  ffulure  of  confflderation.  He  would  be  entitled  in  such 
a  case  to  the  expenses  of  attemptii^;  to  enforce  the  judgment 
against  the  released  debtor.*"* 

§  63S.  Alternative  contracts. 

Contracts  are  sometimes  in  the  alternative,  that  is,  the 
promisee  agrees  to  p^orm  one  of  two  things;  for  instance, 
to  deliv^  an  article  or  to  pay  a  sum  of  money.  This  some- 
times gives  him  his  election,  and  the  damages  are  measured  by 
the  rule  most  beneficial  to  him.  The  whole  subject  of  alterna- 
tive contracts  is  fully  discussed  in  an  earUer  chapter.^'  It  is 
important,  however,  to  notice  that  a  contract  which  was  orig- 
imdly  in  the  alternative  may  have  ceased  to  be  so,  through 
the  exercise  of  the  option  by  one  party  or  the  other.  As  soon 
as  the  option  is  exercised,  and  one  alternative  chosen,  the  othra- 
falls  entirely  out  of  the  case;  and,  if  the  contract  is  thereafter 
broken,  the  damages  are  to  be  determined  as  upon  an  ordinary 
contract  to  do  what  has  been  chosen  by  the  party  exercising 
the  option.  So  where  an  insiuance  company  after  a  fire, 
elected  to  rebuild  a  house,  this  converted  the  contract  into  a 
contract  to  build;  and  the  amount  of  the  policy  no  longer 
furnished  any  measure  of  damages.  The  house  having  been 
partially  rebuilt  and  then  left  by  the  company,  the  measure 
of  damages  was  the  cost  <A  completing  the  buildii^  so  as  to 
m^e  it  like  the  ori^nal  house.*"  When  the  contract  is  broken 
while  the  alternative  is  still  alive,  the  measure  of  damages, 
where  the  defendant  has  the  alternative,  is  the  value  of  the 
leas  valuable  alternative.**  So  on  a  contract  to  deliver  slaves 
between  eight  and  ten  years  old  the  measure  of  damages  is 
the  value  of  slaves  eight  years  old,  since  they  are  less  val- 
uable.'"'   On  a  contract  to  pay  a  certain  sinn  of  money  in 

■"  Werton  e.  CbAmbnUin,  60  Boib.  I.  &  S.  Co.,  43  Ind.  App.  342,  87  N.  E. 
(N.  Y.)  415.  249. 

vr  ff  421-424.  "°  Mudd  v.  Phillipa,  litt.  Sel.  Cu. 

■"  Monell  V.  bviag  F.  Ina.  Co.,  33  (Ky.)  50;  Pope  v.  Campbell,  Hardin 
N.  Y.  429,  88  Am.  Dec.  396.  (Ky.),  31. 

"•  W.  J.  Holliday  ft  Co.  v.  Hi^tUod 
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paper  or  specie,  the  measure  of  damages  is  the  value  of  the 
least  valuable  medium.*"  And  on  a  contract  to  pay  a  certain 
amount  "in  Georgia,  Alabama,  or  Tennessee  bank  notes  or 
notes  on  any  good  men"  the  measure  of  damages  is  the  same.*'' 

Where,  however,  the  performance  of  one  alternative  becomes 
imposfdble  before  the  time  for  performance,  this  destroys  the 
alternative,  and  the  meas\u%  of  damages  is  the  value  of  the 
remaining  alternative.  Thus  on  a  contract  to  give  certain 
property  or  a  fixed  sum  of  money,  if  the  property  is  destroyed 
or  tEiken  by  title  paramount  the  measure  of  damages  is  the 
amount  of  money  named.*'* 

What  seems  at  first  ^ght  to  be  an  alternative  may  be  in 
reality  an  option  to  defendant  to  discharge  a  contract  by  the 
performance  of  some  act;  if  the  option  is  not  accepted,  the 
contract  must  be  performed.  Thus  on  a  contract  to  break 
up  certeun  land  by  the  first  of  July,  with  an  agreement  that 
the  contract  may  be  discharged  by  the  payment  of  $75.00  by 
the  first  of  December,  the  contract  becomes  an  absolute  one 
to  break  up  the  land  as  soon  as  the  first  of  December  passes 
without  a  payment  of  the  money;  and  upon  breach  on  the 
first  of  July  the  measure  of  damages  is  the  cost  of  breaking 
up  the  land.*'*  And  so  where  a  machine  was  hired,  to  be 
paid  for  according  to  the  amount  of  work  done,  of  which  the 
lessee  was  to  keep  an  account,  and  if  the  lessee  did  not  keep 
such  account  the  lessor  might,  at  his  option,  either  himself 
keep  the  account,  or  chaise  the  lessee  in  lien  thereof  five  dol- 
lars per  day,  imd  the  lessee  did  not  keep  the  account,  the 
lessor  might  in^t  on  the  payment  of  five  dollars  a  day.*" 

III. — ^Waiver  of  Performance  an©  Repudiation 
§  636.  Express  waiver  by  acceptance  of  partial  performance. 
When  full  performance  by  the  plaintiff  is  expressly  waived 
by  the  defendant,  it  is  really  the  waiver  of  a  condition,  and 
the  xmdertaking  of  the  defendant  thereupon  becomes  uncon- 
ditional.   If  the  undertaking  is  not  then  performed,  the  plain- 

"'  White  D.  Green,  3  T.  B.  Mon.         ■"  Wolfe  v.  Pariiaffl,  18  AU.  441. 
(Ky.)  166.  ■"  Wilson  v.  Graham,  U  Tex.  222. 

•11  Hmra  p.  Hixon,  7  Humph.  »"  Standard  B.  F.  Co.  v.  Breed,  163 
(Tenn.)  33.  Mam.  10,  39  N.  E.  346. 
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tiff's  loss  is  the  whole  benefit  which  was  to  come  to  him  by 
the  contract.  So  where  there  is  ao  acceptance  of  partial 
performance  in  lieu  of  complete  performance  of  an  entire 
contract  by  one  party  to  it,  the  other  beii^  ready  to  complete 
it  on  his  part,  compensation  may  be  recovered  for  the  whole 
benefit  secured  to  the  plaintiff  by  the  contract."* 

§  636a.  Repudiation  of  the  contract 

Notice  of  repudiation  of  a  contract  by  one  of  the  parties 
may  be  relied  upon  by  the  other  party  as  a  waiver  of  perform- 
ance on  his  side,  and  the  latter  may  sue  for  a  breach  of  the 
contract  when  the  time  comes  for  performance  without  him- 
self doii^  any  more  acts  in  performance  of  his  part  of  the 
contract.*"  Such  waiver  nevertheless  does  not  entitle  the 
plaintiff  to  any  greater  compensation  than  he  would  get  if 
the  notice  of  repudiation  had  not  been  given  before  the  breach. 
The  repudiating  party  must,  of  course,  compensate  the  other 
for  such  damage  as  he  inflicts;  but  he  does  not  by  his  wrong- 
doing subject  himself  to  a  forfeitiu«.  The  measure  of  damages 
recoverable  against  him  for  non-performance  is  the  ordinary 
measure  for  breach  of  such  a  contract:  the  value  of  the  con- 
tract at  the  time  for  its  performaoce,  or  in  other  words  the 


*«Neu>  York:  ElUs  e.  WiUarf,  9 
N.  Y.  62».. 

North  Corolla:  Ashcraft  ir.  Allen,  4 
Ired.  L.  06. 

■"  Cort  V.  Ambergatc,  N.  A  B.  A  E. 
i.  Ry.,  17  Q.  B.  127.  This  ia  the  case 
even  in  juriadictionB  not  accepting  the 
doctrine  o(  anticipatoiy  breach  of  con- 
tract. Ripley  n.  McClure,  4  Ex.  345 
(decided  before  the  doctrine  of  antici- 
patory breach  had  been  eetabliehed  in 
England);  P.  P.  Emory  Mfg.  Co.  p. 
Salontan,  178  Maaa.  582,  60  N.  E.  377. 

In  order  to  conatitut^  on  anticipatory 
breach  the  repudiation  by  defendant 
muat  in  some  way  be  accepted  by  the 
plaintifT.  If  he  insists  on  the  perform' 
ance,  the  repudiation  is  not  a  breach. 

Kenl'rieky:  Louisville  Pk.  Co.  v. 
Crwn,  141  Ky.  379,  132  S.  W.  575. 

Texas:  Carlisle  v.  Green  (Tex.  Gv. 
App.),  131  S.  W.  1140. 


EngUaid:  Michael  v.  Hart,  flS02I  1 
K.  B.  4S2. 

In  such  a  case,  the  repudiating  party 
is  entitled  to  perform  when  the  time 
for  performance  comes.  B.  B.  Ford  & 
Co.  V.  LawBon,  133  Ga.  237,  65  S.  E. 
444.  And  if  the  other  party  tenders 
performance  at  the  time  set  in  the 
contract,  the  repudiating  party  may  re- 
tract his  notice  and  accept  performance 
and  there  will  then  be  no  breach. 
Ripley  v.  McClure,  4  Ex.  345.  Conse- 
quently if  the  market  value  has  altered 
between  the  notice  of  repudiation  and 
the  time  for  performance,  the  other 
party's  damages  may  be  leee  than  they 
would  have  been  if  he  had  accepted 
the  notice  as  an  anticipatory  breach. 
Rhode*  V.  Cleveland  R.  M.  Co.,  17 
Fed.  426.  The  contract,  to  use  the 
phraae  commonly  employed,  is  kept 
alive  for  the  benefit  ttf  both  parties. 
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profit  of  the  contract.  This,  generally  speaking,  is  the  differ- 
ence between  the  contract  price  and  the  cost  of  full  perform- 
ance; "'  in  case  of  a  contract  for  the  sale  of  goods  this  will 
be  equal  to  the  difference  between  the  contract  price  for  the 
goods  and  their  actual  value  at  the  time  for  delivery.'"  In 
the  case  of  a  contract  for  the  manufacture  and  sale  of  goods, 
when  the  breach  consists  in  a  refusal  to  accept  the  goods,  it 
will  amoimt  to  the  difference  between  the  contract  price  and 
the  cost  of  manufacture.*^  In  many  cases,  howeva*,  the  re- 
sult of  the  notice  of  repudiation  will  be  to  stop  p^ormance 
by  the  iduntiff  and  in  that  way  to  cause  a  waste  of  his  labor 
and  materials.  Whenever  the  result  of  the  defendant's  repu- 
diation is  to  cause  a  waste  of  this  sort  to  the  plaintiff,  com- 
pensation for  this  waste  may  be  recovered  in  addition  to  the 
profit  of  the  contract."' 

§  6S6b.  Repudiation  of  contract  perfotmable  In  instalments. 

Where  a  contract  is  performable  in  instalments,  such,  for 
instance,  as  a  contract  for  the  delivery  of  goods  in  stated 
amounts  from  time  to  time,  and  there  is  a  repudiation  during 

'o/IItnota;  Long  v,  Conklin,  7S  HL  Bttabmd:  Hulpot  v.  Evaaa,  5  M.  & 

32.  W.  476. 

VfcMptm:  Goodrich  v.  Hubbard,  51  ■»  UniM  Staiet:  Hinckley  v.  Pitta- 
Mich.  62.  burgh  Steel  Co.,  121  U.  S.  264,  30  L. 

New  York:  McMaetcx  v.  State,  108  ed.  907,  7  Sup.  Ct.  875. 

N.  Y.  488,  15  N.  £.  417.  Vir^nta:  WoireU  v.  Kinnear  Mfg. 

EnglMd:  Brown  ir.  Muller,  L.  R.  7  C3o.,  103  Ya.  719,  49  8.  E.  988. 

Ex.  319.  >"  ffebrvMka:  Hole  v.  Heas,  30  Neb. 

■>•  CoMt  vihere  the  atOer  repudiaiad:  42,  46  N.  W.  261. 

AfduocAuaeUa;  F.  P.  Emoiy  Mfg.  JVeto  York:  Dunn  v.  Allen,  65  App. 

Co.  V.  Saloman,   178  MasB.  682,  60  IMv.  637,  67  N.  Y.  Supp.  218. 

N.  E.  377.  So  where  the  defendant  contracted 

Michigan:  Leo  Austrian  6.  Co.  p.  with  the  plaintiff  for  ten-inch  leather 
Springer,  M  Mich.  343, 54  N,  W.  50, 34  hose  to  be  manufactured  by  the  plain- 
Am.  Rep.  350.  tiff,  and  repudiated  the  contract  alia 

England:    Leigh    c.    Patterson,    S  the  leather  bad  been  cut,  and  there  was 

Taunt.  640.  no  sale  for  larger  than  nine-inch  hose, 

Ca«et  where  the  huyer  repudiated:  the  plaintiff  was  entitled  to  recover  not 

UnUed  Statet:  Rhodea  r.  Cleveland  only  the  profit  that  would  have  been 

R.  M.  Co.,  17  Fed.  426.  made  on  the  contract  if  it  had  beeo 

IlUnoie:  Kadiah  i>.  Young,  108  ID.  fully  performed,   but  also  the  waste 

170,  48  Am.  Rep.  548.  caused  by  cutting  the  leather  down  for 

Michigan:  Simons  v,  Ypeilanti  Paper  nine-Inch  hose.     City  of  Cliicago  v. 

Co.,  77  Mich.  186,  43  N.  W.  864.  Greer,  9  WaU.  726,  19  L.  ed.  769. 
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the  progress  of  the  performance,  the  damages"  for  a  breach 
consistii^  of  the  non-perfonnance  of  mibsequent  instalments 
ia  to  be  estimated  as  at  the  time  for  the  performance  of  each, 
and  not  as  at  the  time  for  the  performance  of  the  last  instal- 
ment. If,  for  instance,  between  the  time  of  the  first  breach 
and  of  the  final  breach  the  value  of  goods  to  be  delivered 
fluctuates,  the  buyer  who  has  fuled  to  receive  the  instal- 
ments due  him  cannot  demand  damages  based  on  the  value 
of  the  goods  at  the  time  the  last  instalment  shoxild  have 
been  delivered,  but  he  must  be  content  with  a  basis  of  com- 
pensation which  will  give  him  the  value  of  each  instalment 
at  the  time  it  should  have  been  dehvered.***  If,  however, 
when  delay  occurs  in  the  course  of  delivery,  the  parties  by 
mutual  agreement  extend  the  time  for  delivery,  so  that  when 
a  breach  finally  happens,  it  is  a  breach  of  what  has  come  to 
be  an  obligation  at  that  time  to  deliver  all  the  overdue  instal- 
ments, the  damages  are  of  course  to  be  estimiited  as  for  non- 
delivery of  all  the  articles  at  this  agreed  time.*'* 

§  686c.  Continuance  of  performance  after  repudiation. 

A  question  of  some  difficulty  arises  where,  in  spite  of  notice 
of  repudiation,  the  ptfuntiff  inEosts  upon  proceedii^  with  the 
performance,  and  attempts  to  charge  the  defendant  in  some 
way  with  the  coat  of  the  complete  performance.  If  such  a 
course  does  not  enhance  the  dami^^  he  may  clearly  do  bo. 
This  is  the  case  where  the  contract  is  for  the  manufacture  and 
delivery  of  goods  readily  salable  in  the  market.  The  measure 
of  damages  for  the  breach  of  such  a  contract  is  the  difference 
between  the  contract  price  and  the  cost  of  manufacture.  This 
difference  will  not  be  increased  by  the  act  of  the  manufacttu^r 
in  completing  the  manufacture.  Indeed,  it  may  be  incum- 
bent upon  him  to  complete  the  manufactiu^  notwithstanding 

•"  UnUedStaUs:  Cherry  V.  I.  Woita  Enjrfand:  Brown  f.  MuUer,  L.  R.  7 

i>.  Florence  I.  R.  Co.,  64  Fed.  569,  12  Ex.  319;  Ex  parte  LlaoBunlet  T.  P.  Co., 

C,  C.  A.  306.  L.   R.    18   Eq.    155;    Barmn^jfiin   v. 

Ilkncit:  Delaware  &,  H.  C.  Co.  v.  Smith,  31  L.  T.  Rep.  640. 

Mitchell,  92  III.  App.  677.  ■"  Uniied  StaU*:  Ralli  o.  Rookmore, 

Mkhii/m:  Ooodiich  v.  Hubbanl,  51  111  Fed.  874. 

Mich.  62.  EngUmd:  Ogle  v.  Eari  Vane,  L.  R.  2 

WUocmHn:  Hill  o.  Chipman,  59  Wis.  Q.  B.  276. 
211,  18  N.  W.  160. 
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the  notice  of  repudiation.  If,  for  instance,  the  notice  ^ould 
reach  the  manufacturer  of  such  goods  at  the  time  when  his 
product  was  incomplete,  it  would  cause  a  waste  of  his  labor 
and  material  to  leave  the  product  uncompleted.  If  he  could 
stop  at  that  time  and  chaj^  the  defendant  with  the  waste 
caused  by  the  incompletion  of  his  product,  he  would  thereby 
not  diminish,  but  unnecessarily  increase  the  danu^es  to  be 
paid  by  the  wrongdoer;  the  waste  of  labor  and  material  would 
be  unnecessary,  and  for  this  reason  he  could  not  compel  the 
defendant  to  pay  for  it.  In  such  a  case,  therefore,  the  manu- 
facturer must  complete  the  process  of  manufacture,  and  thus 
enable  himself  to  obtain  the  market  price  for  his  goods. 

If,  on  the  other  hand,  any  further  expenditure  in  perform- 
ance of  the  contract  after  the  reception  of  the  notice  of  repu- 
diation would  be  a  mere  waste,  the  plaintiff  cannot  incur 
such  an  expense,  but  must  cease  performance  upon  reception 
of  the  notice  of  repudiation.  This  doctrine  was  first  clearly 
established  in  the  leading  case  of  Clark  v.  Marsiglia."*  In 
that  case  it  appeared  that  the  defendant  delivered  a  number 
of  paintings  to  the  plaintiff  to  clean  and  repair,  and  after  the 
plaintiff  had  commenced  work  upon  the  paintings  the  defend- 
ant desired  him  not  to  go  on,  as  he  had  concluded  not  to  have 
the  work  done.  The  plaintiff,  notwithstanding,  finished  the 
cleaning  and  repairii^  of  the  pictures  and  claimed  to  recover 
for  doing  the  whole  work  and  for  materials  fumi^ed;  insist- 
ii^  that  the  defendant  had  no  right  to  countermand  the 
order  he  had  given.  The  court  said:  "The  defendant,  by 
requiring  the  pl^tiff  to  stop  work  upon  the  paintings,  violated 
his  contract  and  thereby  incurred  a  liability  to  pay  such  dam- 
ages as  would  include  a  recompense  for  the  labor  done  and 
material  used,  and  such  further  sum  in  damages  as  might, 
upon  legal  principle,  be  assessed  for  the  breach  of  the  con^ 
tract;  but  the  plaintiff  had  no  right,  by  obstinately  persist- 
ing in  the  work,  to  make  the  penalty  upon  the  defendant 
greater  than  it  would  have  otherwise  been."  And  again: 
"In  all  such  cases  the  just  claims  of  the  party  employed  are 
satisfied  when  he  is  fully  recompensed  for  his  part  perform- 
ance and  indemnified  for  his  loss  in  respect  of  the  part  left 
•»♦  1  DenJo  (N.  Y.)  317. 
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unexecuted;  and  to  persist  in  accumulating  a  lai^  demand 
is  not  consistent  with  good  faith  toward  the  employer."  This 
deciaon  has  been  almost  imiversally  followed.''* 

Occasion  for  the  application  of  the  principle  of  Clark  v. 
Marsiglia  usually  occurs  where  the  contract  is  for  work  to  be 
done  on  the  property  of  the  defendant,""  or  where  a  specific 
article  is  to  be  made  for  the  defendant  which  will  be  of  use 
to  no  one  else.*"  But  the  same  rule  applies  even  in  the  case 
of  a  sale  of  ordinary  goods  stable  in  the  market,  when  the 
plaintiff  insists  upon  shipping  the  goods  to  the  place  of  deliv- 
ery, at  considerable  expense  for  carriage,  although  he  has 
received  notice  that  the  goods  will  not  be  accepted  by  the 
purchaser.^'* 

Even  in  the  case  of  a  contract  of  special  value  to  the  defend- 
ant, it  might  be  less  wasteful  to  continue  to  work  after  notice 
of  repudiation  than  to  stop  work,  though  so  far  as  the  defend- 
ant is  concerned  the  performance  of  the  contract  would  be 


'»  United  stale*:  Bhodea  n.  Cleve- 
land R.  M.  Co.,  17  Fed.  426;  Kingman 
V.  Weetem  Mfg.  Co.,  92  Fed.  486,  34 
C.  C.  A.  489. 

Maryland:  Heaver  v.  Lanahaii,  74 
Md.  493,  22  Atl.  263,  20  L.  R.  A.  126. 

Minne»ota:  Gibbons  v.  Bente,  61 
Minn.  499,  53  N.  W.  756,  22  L.  R.  A. 
80. 

Miiaouri:  American  P.  &  E.  Co.  v. 
Walker,  87  Mo.  App.  503;  Peck  v. 
Kansas  Oty  M.  R.  &  C.  Co.,  96  Mo. 
App.  212,  70  S.  W.  169. 

Neto  York:  EHllon  v.  Anderson,  43 
N.  Y.  231;  Butler  v.  Butler,  77  N.  Y, 
472,  33  Am.  Rep.  648;  MendeU  v.  WiU- 
young,  42  Misc.  210,  85  N.  Y.  Supp. 
647;  Dunham  c  Hastings  Pavement 
Co.,  96  App.  Div.  390,  88  N.  Y.  Supp. 
835;  Sharp's  Pub.  Co.  v.  Grant,  1  N. 
Y.  aty  Ct.  314. 

North  Carolina:  Heiaer  v.  Mears,  120 
N.  0.  443.  27  S.  E.  117. 

Norlh  Dakota:  Davis  c.  Btonson,  2 
N.  Dak.  300,  50  N.  W.  836, 16  L.  R.  A. 
665. 

Rhode  Idand:  Collyer  d.  Moulton,  0 
R.  I.  90,  98  Am.  Dec.  370. 


Temtaiee:  Gardner  a.  Deeds,  116 
Tenn.  128, 92  S.  W.  518;  Ault  v.  Duatin, 
100  Tenn.  366,  45  S.  W.  981. 

Vermonl:  Danforth  v.  Walker,  37 
Vt.  239,  40  Vt.  267. 

Williston's  Pollock  on  Contracts, 
p.  349. 

"*  Maryland:  Heaver  v.  Lanahan,  74 
Md.  493,  22  Atl.  263,  20  L.  R.  A. 
126. 

Minnesota:  Gibbons  v.  Rente,  51 
Minn.  499,  63  N.  W.  766,  22  L.  R.  A. 
80. 

New  York:  Clark  v.  Marsiglia,  1 
Den.  317. 

North  Dakota:  Davis  v.  Bronson,  2 
N.  Dak.  300,  50  N.  W.  836,  16  L.  R.  A. 
666. 

>"  United  States:  Kingman  v.  West- 
ern Mfg.  Co.,  92  Fed.  486,  34  C.  C.  A. 
489. 

Mimouri:  American  P.  dc  £.  Co.  v. 
Walker,  87  Mo.  App.  603;  Sharp's  Pub. 
Co.  V.  Grant,  1  N.  Y.  Gty  Ct.  314. 

""Sonka  p.  Chatham,  2  Tex.  Civ. 
App.  312,  21  S.  W.  948.  ButseoRoeb- 
ling  V.  Lock  Stitch  Fence  Co.,  130  lU. 
660,  22  N.  E.  618. 
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useless  to  faim.  This  happens  where  the  work  for  the  defend- 
ant is  only  part  of  the  entire  process.  So  where  the  article 
to  be  delivered  to  the  defendant  was  only  a  by-product  of 
manufacture  the  plaintiff  would  of  course  not  be  called  upon 
to  stop  the  whole  tnanufacture.***  This  principle  was  involved 
in  the  interesting  case  of  Martin  v.  Meles.**"  This  was  a  con- 
tract by  which  the  plaintiff  was  to  bring  and  prosecute  a  test 
case  in  defence  of  a  patent.  The  suit  was  brought  for  the  bene- 
fit of  a  large  number  of  persons  interested,  who  severally  agreed 
to  pay  a  share  of  the  cost  of  services  and  expenses.  After  suit 
had  b^un,  one  of  the  parties  gave  notice  to  the  plaintiff  to 
discontinue  on  his  behalf.  In  spite  of  the  notice  the  plaintiff 
continued  to  prosecute  the  suit  and  charged  the  defendant 
with  his  portion  of  the  ei^iensee;  althovLgh  if  the  suit  had 
been  dropped  upon  recrapt  of  his  notice  of  repudiation  a  large 
part  of  the  expenses  would  have  been  avoided.  The  court 
held  that  the  plaintiff  was  not  obliged,  und^  the  circum- 
stances, to  discontinue  the  suit  at  the  defendant's  request. 
Mr.  Chief  Justice  Holmes  said  that  the  doctrine  of  Clark  v. 
Mar^lia  would  not  apply  in  such  a  case,  where  there  was 
a  common  interest  in  the  performance,  and  where  what  had 
been  done  and  what  remained  to  do  probably  were  to  a  large 
extent  interdependent.  So  where  a  railway  advertisii^  com- 
pany agreed  to  place  defendant's  cards  in  the  street  cars  of 
a  certain  city  and  defendant  repudiated  the  contract  the 
next  day,  the  company  was  held  entitled  to  recover  the  entire 
contract  price,  having  gone  on  with  the  performance;  *"  but 
this  was  not  on  the  ground  of  performance,  but  because  it 
,  appeared  that  the  plaintiff  was  unable  otherwise  to  rent  the 
space."* 

The  doctrine  of  Clark  v.  Marsiglia  practically  prevents  the 
plaintiff  from  keeping  the  contract  alive  for  the  defendant's 
benefit  in  any  case  to  which  it  applies.  In  Ault  v.  Dustin  '" 
the  defendant  agreed  to  manufactiu^  special  sizes  of  rope  for 

•»  Southern  Cotton  Oil  Co.  o.  Hefflin,  ard  R.  C.  Co.,  178  N.  Y.  570,  70  N.  E. 

99  Fed.  330,  30  C.  C.  A.  646;  but  wee  llOg,  offinning  83  App.  TAv.  tOl,  83 

James  H.  Rice  Co.  v.  Penn.  P.  Q.  Co.,  N.  Y.  Supp.  338. 

81  lU.  App.  407,  "'  AnU,  i  633/. 

•»»  179  Mam.  114,  60  N.  E.  397.  •"  100  Tenn.  366,  45  S.  W.  981. 

■"  Railway  Advertieitig  Co.  v.  Sl-and- 
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the  plaintiff,  and  before  manufacture  plaintiff  cancelled  the 
contract,  but  defendant  wrote  refusing  to  permit  cancellation. 
Later,  the  price  of  rope  bavii^  risen  greatly,  plaintiff  wrote 
ordering  shipment;  but  defendant  had  not  manufactured  the 
rope,  and  it  was  then  too  late  to  do  so.  The  court  held  that 
the  defendant  was  forbidden,  by  the  doctrine  of  Clark  v.  Mar- 
si^ia,  to  manufacture  the  rope,  and  he  was  therefore  not  in 
default  for  faUure  to  deliver  it  in  spite  of  his  refusal  to  accept 
cancellation  as  a  breach. 


§  636d.  Antldpatoiy  breach:  damages  upon  breach  before 
time  for  performance. 

In  England  and  most  of  the  United  States,  the  repudiation 
of  a  contract  by  one  of  the  parties  to  it  before  the  time  for 
performance  has  arrived  amounts  to  a  tender  of  a  breach  of 
the  contract;  and  if  it  is  accepted  as  such  by  the  other  party 
it  constitutes  a  so-called  "anticipatory  breach,"  imd  the  in- 
jured party  is  at  liberty  to  begin  suit  at  once  and  to  recover 
entire  damages.***   The  damages  are  to  be  assessed,  of  course, 


■X  United  SUOm:  Roehm  o.  Hcffst, 
178  U.  8.  1,  20  Sup.  Ct.  780,  44  L.  ed. 
963;  In  re  Neff,  157  Fed.  57,  84  C.  C. 
A.  561  (by  bankruptcy);  Golden  C. 
M.  Co.  V.  Hepeon  C.  M.  Co.,  188  Fed. 
179. 

Cal^omia:  Remy  v.  Olde,  88  Csl. 
537,  26  Pac.  355. 

Florida:  Sullivan  v.  McMillan,  26 
Fla.  543,  557,  8  So.  460;  Tbompeon  v. 
Kyle,  39  Fla.  582,  23  So.  12,  63  Am. 
St.  Rep.  103;  Hall  v.  Northern  4 
Southern  Co.,  66  FU.  242,  46  So.  178. 

/Uinoia.-  Fox  v.  Kitten,  19  111.  619, 
534;  Follaaflbee  v.  Ad&ms,  86  111.  13; 
Lake  Shore  A  M.  S.  Ry.  i>.  Richarda, 
152  m.  59,  38  N.  E.  773,  30  L.  R.  A. 
33. 

Imfiana:  Adams  r.  Byeriy,  123  Ind. 
368,  24  N.  E.  130. 

lotna:  Crabtree  n.  MeflserBcnltb,  19 
Iowa,  179;  MoCormick  v.  Busai,  46 
Iowa,  235. 

Maryland:  Dugan  v.  Anderson,  36 
Md.  567,  11  Am.  Rep.  500. 
79 


Miekigan:  Hoamer  v.  Wilson,  7  Mich. 
294,  304,  74  Am.  Dec.  716;  Piatt  v. 
Brand,  26  Mich.  173. 

Minnetoia:  Kalkhoff  b.  Nelaon,  60 
Minn.  284,  62  N.  W.  332. 

JVeto  Jeney:  O'Neil  v.  Supreme 
Council,  70  N.  J.  L.  410,  67  Atl.  483. 

New  York:  Burtis  v.  ThompMn,  42 
N.  Y.  246,  1  Am.  Rep.  616;  Howard  p. 
Daly,  61  N.  Y.  362,  374,  19  Am.  Rep. 
285;  Ferris  v.  Spooner,  102  N.  Y.  10, 
5  N.  E.  773;  WindmuDer  v.  Pope,  107 
N.  Y.  674,  14  N.  E.  436;  Nicbob  v. 
Scranton  Steel  Co.,  137  N.  Y.  471,  4S7, 
33  N.  E.  561. 

Pennij/Uiama:  Qiiard  v.  Taggart,  6 
B.  &  R.  19;  Ho<^ing  v.  Hamilton,  158 
Pa.  107,  27  Atl.  836,  38  Am.  St.  Rep. 
830;  Mountjoy  n.  Metiger,  9  Phila.  10. 

Virginia:  Burke  c.  Shaver,  03  Va. 
345,  23  S.  E.  749;  Lee  v.  Mutual  lafo 
Abs'd,  97  Va.  160,  33  S.  E.  566. 

W^it  Virginia:  D&vis  v.  <irand 
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S.  E.  630. 
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N<«Um,  lU  Mum.  Km,  ID  Am.  Rep.  8  Fed.  463;  Owny  V.  1.  W.  r.  Horence 

WM,  I.  R.  Co.,  M  Fed.  569, 12  C.  C.  A.  306. 

N--liriukit:  CamU-nti  v.  Mf^IXmald,  38  Kanam:  YoA  D.  M.  Co.  0.  LuaL,  6 

.NVh,  WW,  W  N.  W.  7fi7;  KiriKi'.  Wntfir-  Kan.  App.  (09,  49  Pac.  788. 

(iiun,  M  Nrti.  »24,  7fi  N.  W.  8.10,  MiiAigan:  Lee  «.  BriggB,  99  Mich. 

A'-jrtA  IhkiiUn  HlEinfoM  tr.   McCJill,  487,  58  N.  W.  477. 
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Thus  in  the  leading  case  of  Roper  v.  Johnson  *"•  it  appeared 
that  a  contract  by  the  defendant  to  deliver  certain  goods  had 
been  repudiated  by  him  before  the  time  for  perfonnance,  and 
that  this  repudiation  had  been  accepted  as  a  breach  by  the 
plaintiff,  who  brought  suit  at  once.  The  court  held  that  the 
measure  of  damages  was  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  for  performance.  So 
in  the  cage  of  Roehm  v.  Horst,"'  where  the  purchaser  repu- 
diated a  contract  of  sale  before  the  time  for  delivery  and  the 
seller  brought  suit  at  once,  it  was  held  that  the  basis  of  dam- 
ages in  the  absence  of  special  circumstances  was  the  cost  of 
performance  at  the  time  fixed  therefor  by  the  contract. 

§  636e.  Damages  affected  by  fluctuations  in  the  market 

Where  the  trial  of  the  action  is  not  had  until  after  the  time 
fixed  by  the  contract  for  periormance  this  rule  will  not  result 
in  any  uncertainty  as  to  the  amount  of  damages;  for  market 
values  at  the  time  fixed  for  periormance  can  be  shown,  and 
the  amount  of  damages  is  therefore  no  more  uncertwi  than  it 
would  have  been  if  sxiit  had  been  brought  after  the  time  fixed 
for  performance.  If,  however,  suit  is  broi^^t  and  actually 
comes  to  trial  before  the  time  fixed  for  performance,  .there 
is  an  element  of  uncertainty,  because  the  jury  can  tell  only 
by  conjecture  what  would  be  the  actual  cost  of  performance 
at  the  time  set  therefor.  This,  however,  should  be  regarded 
as  no  objection  to  the  application  of  the  ordinary  rule  of  dam- 
ages. It  is  true  that  in  such  a  case  values  at  the  time  of  breach, 
or  rather  at  the  time  of  trial,  wilt  be  introduced  in  evidence 
and  will  probably  form  the  basis  upon  which  the  jury  will 
find  the  values  at  the  date  for  performance;  but  such  actual 

New  York:  WindmuUer  v.  Pope,  107  Canada:    Ontario    LoDtem    Co,    v. 

N.   Y.   674,   14  N.   E.   436;   Todd  c.  Hamilton  B.  M.  Co.,  27  Ont.  App.  346. 

Gamble,  148  N.  Y.  382,  42  N.  E.  982.  In  cane  of  a  contract  for  the  entire 

Penntyhania:  Woldert  Grocery  Co.  product  of  a  manufactory,  the  profit 

V.  Wilkinaon,  39  Fa.  Super.  Ct.  100.  made  by  other  employment  of  the 

Ww(     Vxrginia:    Davis    v.    Grand  factory  should  be  subtracted.    Allen  v. 

Rapids  8.  F.  Co.,  41  W.  Va.  717,  24  S.  field,  130  Fed.  641. 

E.  630.  "•  L.  R.  8  C.  P.  167. 

Bnffiand:  Roper  t>.  Johnson,  L.  R.  8  ■"  178  U.  S.  1,  44  L.  ed.  963,  20  Sup. 

C.  P.  167.  Ct.  780. 
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values  are  introduced  in  evidence  not  because  values  at  the 
time  of  breach  are  of  any  im[>ortance  in  themselves,  but 
merely  as  evidence  to  prove  the  probable  values  at  the  time 
of  performance.  It  is  also  true  that  by  this  means  the  plain- 
tiff may  in  fact  get  a  lai^er  verdict  than  he  would  have 
obtained  if  the  trial  had  been  held  after  the  date  for  perform- 
ance. This  will  happen,  for  instance,  when  the  market  unex- 
pectedly rises  or  falls,  as  the  case  may  be,  between  the  time 
of  trial  and  time  of  performance.  But  as  Mr.  Chief  Justice 
Fuller  said  in  the  case  of  Roehm  v.  Horst,"'  "Although  he  may 
receive  his  money  earlier  in  this  way,  and  may  gain  or  lose  by 
the  estimate  of  his  damage  in  advance  of  the  time  for  per- 
formance, still,  as  we  have  seen,  he  has  the  right  to  accept  the 
situation  tendered  him,  and  the  other  party  cannot  c<mi- 
plaio." 

This  is  the  generally  accepted  view;  but  in  the  important 
case  of  Masterton  v.  Mayor  of  Brooklyn  *"  a  different  view 
was  taken  by  the  majority  of  the  court.  The  doctrine  of  the 
decision  is  examined  in  another  connection.*^  The  argument 
in  favor  of  the  view  there  taken,  so  far  as  it  is  appUed  to  cases 
of  anticipatory  breach,  is  often  put  in  the  following  form. 
Damages  are  to  be  assessed  as  of  the  time  of  breach.  Since 
the  breach  occurs  at  the  moment  of  repudiation,  damages 
are  to  be  ass^eed  as  of  that  moment;  and  therefore  when  the 
assessment  of  damages  involves  an  estimation  of  the  value 
of  conunodities,  that  estimation  should  be  made  as  of  the 
time  of  the  breach.  This  conclusion,  however,  is  fallacious. 
It  is  true  that  the  damage  is  to  be  assessed  as  of  the  time  of 
the  breach,  but  what  is  that  damage?  Suppose,  for  instance, 
we  take  a  contract  for  the  delivery  of  a  thousand  bushels  of 
oats  on  the  first  of  July,  and  suppose  the  contract  is  repudiated 
by  the  seller  on  the  first  of  April;  the  loss  thereby  caused  to 
the  purchaser  is  not  the  loss  at  the  time  of  so  many  bushels 
of  oats.  He  had  no  right  to  the  oats  at  that  time  by  the  orig- 
inal contract,  nor  did  he  gun  a  r^t  to  a  thousand  bushels 
of  oats  at  that  time  by  the  repudiation  of  the  original  con- 
tract.   His  right  at  that  time  was  a  right  to  have  one  thou- 

•"  7  Hill  (N.  Y.),  82. 
»•  Post,  S  63^7". 
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Band  bushels  of  oats  delivered  to  him  on  the  first  of  July;  and 
it  was  the  right  to  have  the  oats  on  the  first  of  July,  and  not 
to  oate  on  the  first  of  April,  that  he  lost  by  the  repudiation. 
Now  a  right  to  a  delivery  of  oats  on  the  first  of  July  is  a  right, 
the  value  of  which,  in  the  ordinary  case,  depends  and  can 
only  depend  upon  the  value  of  the  oats  to  be  deUvered  at 
the  time  for  delivery.  The  value  of  oats  on  the  first  of  April 
is  utterly  immaterial. 

To  this  statement,  however,  there  may  be  one  apparent 
exception  which  is,  however,  really  an  illustration.  The  thing 
lost  on  the  first  of  April,  as  has  been  seen,  is  a  contract  for 
delivery  of  July  oats.  While  the  value  of  a  contract  is  ordi- 
narily measured  by  the  value  of  the  performance  of  it,  that 
is  not  true  in  every  case.  There  are  certain  contracts  for  the 
future  delivery  of  commodities  which  have  a  present  market 
value,  not  directly  dependent  upon  the  ultimate  value  of 
performance.  For  instance,  in  the  case  just  stated,  if  there 
were  a  produce  exchai^  in  which  oats  could  be  bought  for 
future  dehvery^  in  other  words,  in  which  there  was  a  market 
for  contracts  for  the  future  delivery  of  oats,  a  contract  for 
the  deUvery  of  oats  on  the  first  of  July  would,  on  the  first  of 
April,  have  a  certain  market  value  fixed  by  bargains  on  the 
fioor  of  the  produce  exchange;  and  on  general  principles  of 
the  law  of  damages  that  market  value  would  be  taken  as  the 
value  of  the  contract,  and  not  the  benefit  ultimately  to  come 
from  the  performance  of  it.  If  then  the  defendant  destroyed 
this  contract  on  April  first  by  a  repudiation  of  it,  the  loss 
caused  would  be  measured  not  by  the  value  of  the  future 
delivery  but  by  the  market  value  of  that  contract  on  April 
first.  It  must  be  clearly  noticed  that  this  market  value  of 
the  contract  on  April  first  is  not  the  same  thing  as  the  differ- 
ence between  the  contract  price  and  the  actual  value  of  oats 
on  April  first.  July  oats  may  be  quoted  at  a  very  different 
price  from  April  oats;  and  the  value  of  the  contract  would 
be  the  value  of  July  oats  on  April  first,  not  the  value  of  April 
oats.  In  the  case  of  an  anticipatory  breach  of  such  a  con- 
tract, therefore,  the  true  measure  of  damt^es  would  seem  to 
be  the  market  quotation  of  goods  of  the  sort  for  future  deliv- 
ery, and  not  tiie  conjectural  or  even  the  actually  proved 
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profit  arisit^  from  the  contract  in  July."^  If  there  is  no  market 
for  July  oats,  the  macket  value  cannot  be  resorted  to. 

This  doctrine,  as  will  be  seen,  applies  only  in  a  narrow 
class  of  cases;  namely,  those  where  there  is  a  market  value 
for  "futures."  In  several  such  cases,  however,  the  courts, 
not  noticing  this  distinction  but  seeing  that  the  current  quo- 
tations furnished  the  proper  measure  of  damages,  have  at- 
tempted to  work  this  out  by  some  application  of  the  rule  deny- 
ing recovery  for  avoidable  consequences.  It  therefore  will  be 
necessary,  in  order  to  complete  the  consideration  of  this  subject, 
to  consider  the  applicability  of  the  rule  of  avoidable  conse- 
quences to  breaches  of  contract  before  the  time  for  performance. 

In  a  recent  New  York  case  '**  the  action  was  aganst  a  tele- 
graph company  for  negl^nce  in  transmission.  Plaintiff  in 
December  ordered  a  sale  of  20,000  bales  of  cotton  for  March 
delivery  at  12.70  per  pound;  as  received  by  his  agent  the  mes- 
sage read  "  1207."  The  cotton  was  sold  at  prices  below  12.70, 
and  the  plaintiff  replaced  himself  by  purchases  of  March 
cotton  at  the  best  prices  then  obtainable.  •  The  Court  of 
Appeals  held  the  measure  of  dam^^  to  be  the  cost  of  this 
replacement  (which  was  in  accordance  with  the  custom  of 
the  Cotton  Exchange),  and  as  untenable  the  argument  that 
the  plaintiffs  might  have  done  better  in  March,  and  were 
consequently  bound  to  await  the  entirely  uncertain  and  specu- 
lative developments  of  a  future  market.  The  judgment  below 
was  reversed,  but  the  opinion  of  the  Appellate  Court  as  to 
the  measure  of  damages  seems  conclu^ve.  It  was  ai^ed  that 
the  order  was  to  sell  cotton  actually  on  hand,  deliverable  in 
March,  but  the  decision  appears  to  involve  the  view  that  the 
action  was  for  recovery  of  damages  representii^  losses  caused 
by  a  December  replacement  on  March  contracts. 

§  S36f.  Avoidance  of  loss  by  making  forward  contracts. 

It  appears  to  be  the  accepted  doctrine  in  the  English  courts 

"'  The  value  of  anything  for  which  Mam.  257,  56  N.  E.  257,  76  Am.  St. 
there  ia  a  maricet  is  the  market  value.  Rep.  487.  Ante,  i  242. 
even  thou^  the  actual  economic  worth  ■"  Weld  v.  Poatal  T.  C.  Co.,  190  N. 
of  it  may  be  difierent.  National  Bank  Y.  88,  92  N.  E.  415.  In  tbe  Appelate 
of  Commerce  n.  New  Bedford,  175  Division  then  was  no  opinion.  132 
App.  Div.  924,  116  N.  Y.  Supp.  1150. 
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that  where  the  plaintiff  has  elected  to  consider  notice  of  repu- 
diation as  a  breach  of  the  contract  it  is  his  business  to  go  into 
the  market,  if  such  is  the  reasonable  course  to  pursue,  and 
buy  or  sell,  as  the  case  may  be,  for  futiu^  delivery,  aa  a  means 
of  avoiding  the  loss  caused  by  the  breach.  This  doctrine  was 
certainly  not  established  by  the  earlier  cases; "'  but  in  the 
case  of  Roth  v.  Taysen  ***  the  court  laid  down  a  novel  doctrine 
which  appears  to  have  been  accepted  in  En^and.  In  that 
case  the  buyer  of  goods  repudiated  his  contract  at  a  time 
tghen  the  market  was  obviously  falling.  The  court  held  that 
the  seller  was  bound  to  sell  the  goods  at  once  upon  accepting 
the  notice  as  a  breach,  and  that  he  could  charge  the  defendant 
with  only  such  damages  as  would  have  accrued  if  be  had  sold 
within  a  reasonable  time.  The  court  in  this  case  relied  on  the 
special  circmnstance  that  by  a  clause  in  the  contract  either 
party,  upon  breach  by  the  other,  might,  after  written  notice, 
resell  or  repurchase  on  the  other's  account.  In  view  of  this 
clause  it  seems  clear  that  it  was  the  plaintiff's  business,  in  ac- 
cordance with  the  doctrine  of  Clark  v.  Marsiglia,  to  sell  on 
the  defendant's  account.  In  the  later  case  of  Nickol  v.  Ash- 
ton,*"  the  court  expressed  obiter  its  concurrence  in  this  de- 
cision upon  the  general  principle  that  it  was  the  business  of 
the  injured  party  to  reduce  his  damages. 


***  In  the  eariy  case  of  Lee  t>.  Pater-  time.    He  had  in  mind  the  n 

son,  8  Taunt.  540,  where  the  notice  of  the  contract  in  the  true  eenae.    In  the 

repudiation   was   not    accepted    aa    a  later  caae  of  Brown  v.  Muller,  L.  R.  7 

breach,  Burrough,  J.,  in  holding  that  Ex.  319,  where  also  notice  of  repudia- 

damagea  should  be  based  on  the  market  tion  was  not  accepted  aa  a  breach,  the 

price  at  the  time  for  performance,  said :  court  said  distinctly  that  the  plaintiif 

"The  pluntiff  was  not  bound  to  go  need  not  go  into  the  market  and  buy 

into  the  market  and  buy.    He  never  other  goods  on  the  defendant's  account, 

assented  to  retcind  the  contract."   This  In  Roper  v.  Johnson,  L.  R.  8  C.  P.  167, 

has  been  thought  by  some  courts  to  where  the  repudiation  was  accepted 

indicate  that  if  he  had  accepted  the  and  suit  brought  at  once,  the  court 

repudiation  as  a  breach,  he  might  have  clearly  expressed  the  view,  obiUr,  that 

been  obliged  to  go  into  the  mariiet  and  the  plaintiff  was  under  no  obligation 

buy;  it  is  entirely  clear,  however,  that  to  go  into  the  market  and  attempt  to 

in  using  the  word  rMcind  Mr.  Justice  get  a  new  contract. 

BuTTOugh  did  not  have  in  mind  the  ■"  12  T.  L.  R.  211,  73  L.  T.  Rep. 

doctrine  of  anticipat«iy  breach;  which  628. 

was  not  lud  down  by  any  English  court  ■"  [1900],  2  Q.  B.  298. 
until  mtoe  than  fifty  yean  after  his 
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In  this  country  actual  authorities  on  the  point  are  few. 
In  the  case  of  Kadish  v.  Young,^"  where  the  plfuntiff  refused 
to  accept  notice  of  repudiation  as  a  breach,  the  court  held 
that  the  plaintiff  was  not  bound  to  make  a  forward  contract 
for  the  purchase  of  property.  In  the  case  of  Missouri  Fiimace 
Co.  V.  Cochran,*"  where  after  receiving  notice  of  repudiation 
the  buyer  at  once  brought  suit  and  immediately  made  a  for^ 
ward  contract  for  the  purchase  at  the  then  market  rate,  which 
afterwards  and  before  the  time  set  for  performance  declined, 
the  court  held  that  the  measure  of  damages  was  to  be  gov- 
erned by  the  actual  market  price  at  the  time  fixed  by  the  con- 
tract for  delivery,  and  tb^t  he  could  not  get  damages  based 
upon  the  contract  for  future  delivery  which  he  had  made  at 
the  time  of  repudiation.**  There  was  no  claim  ia  this  case 
that  it  was  unwise  for  the  pl^tiff  to  make  a  second  contract; 
and  in  fact  it  appears  -that  a  consequential  loss  would  have 
,  followed,  if  other  goods  had  not  been  bought.  The  case  seems 
to  have  been  one  of  a  proper  attempt  to  avoid  consequential 
loss,  and  the  decision  is  therefore  questionable  on  that 
groimd.*"  In  Hinckley  v.  Kttsburgh  Steel  Co.,"*  where  the 
plaintiff  had  contracted  to  manufacture  and  deliver  steel  rails 
and  the  defendant  had  cancelled  the  order  before  the  time 
for  delivery,  the  court  held  that  the  plaintiff  need  not  re- 
duce the  damages  by  completing  the  manufacture  of  these 
particular  rails  and  selling  them  to  others,  but  that  the  meas- 
ure of  damages  was  the  difference  between  the  contract  price 
and  the  cost  of  manufacture."^  In  Roehm  v.  Horst  *"  the 
court  appeared  to  take  it  for  granted  that  the  damages 
would  be  reduced  by  any  circumstances  of  which  the  plaintiff 
ought  reasonably  to  have  availed  himself,  and  added,  "He 
may  show  what  was  the  value  of  the  contract  by  showing  for 
what  price  he  could  have  made  sub-contracts."  The  contract 
was  for  QiB  sale  of  hops,  a  commodity  in  which  futures  were 

•••  lOS  ni.  170,  48  Am.  Rep.  648.  ">  Anc.,  Allen  u.  Field,  130  Fed.  641 ; 

•"  8  Fed.  463.  md  see  United  States  o.  mthere,  130 

■«  See  Danforth  v.  Walker,  40  Vt.  Fed.  696. 

267.  ■"  178  U.  8. 1,  «  L.  ed.  863, 20  Sup. 

•»ilfU«,52266.  Ct.  780. 

•"  121  U.  8.  284,  7  Sup.  Ct.  875,  30 
L.  ed.  967. 


mzecDy  Google 


§  636f     AvoroANCE  of  loss  by  forward  contracts     1257 

bought  and  sold,  and  the  buyer  repudiated.  The  Buggestion 
of  the  court  therefore  is  that  since  "futures"  in  hops  could 
be  bought  in  the  market  the  market  price  of  the  futures  fur- 
nished a  measure  of  the  value  of  the  contract.  The  court 
evidently  does  not  mean  to  suggest  that  it  was  the  duty  of 
the  plaintiff  to  mitigate  the  damages  by  enterii^  into  a  future 
contract.  Indeed,  as  the  plaintiff  was  the  seller  he  could 
have  reduced  his  damages  in  the  sense  of  the  English  deci- 
sions only  by  selling  for  future  deUvery,  not  by  buying.  The 
su^estion  of  the  court  was  neither  that  he  should  sell  nor 
that  he  should  buy,  but  that  the  value  of  his  contract  was 
determined  by  aubtractii^  from  the  contract  price  the  cost 
at  the  time  of  breach  of  a  eimilBr  contract  for  the  future  deliv- 
ery of  hops.  In  other  words,  this  case  is  an  application  of  the 
principle  ^ready  explained,  that  where  future  performance  of 
a  contract  has  a  market  value  at  the  time  of  the  breach  that 
value  is  to  be  the  basis  of  recovery,  and  not  the  profit  of  the 
contract  at  the  time  fixed  for  deUvery.  It  thus  appears  that 
the  doctrine  of  Roth  v.  Taysen  finds  no  support  in  the  Supreme 
Court  of  the  United  States. 

On  principle  it  seems  perfectly  clear  that  the  repudiator  of 
a  contract  cannot  under  any  circumstances  call  upon  the  other 
party  to  make  forward  contracts  for  his  benefit,  merely  for 
Uie  pmposb  of  lessening  or  seeming  to  lessen  the  direct  loss  of 
profits  of  the  contract. 

If,  however,  the  plaintiff  would  be  entitled  to  consequential 
damages  by  reason  of  the  fact  that  he  had  given  notice  to 
the  other  party,  or  that  the  contract  itself  is  notice,  that  in 
case  of  breach  consequential  damages  would  happen,  then  it 
is  quite  true  that  if  notice  of  repudiation  is  given  and  is  ac- 
cepted as  a  breach  he  should  take  steps  to  avoid  such  conse- 
quential damages.  If,  for  instance,  the  plaintiff  makes  a  con- 
tract for  the  purchase  of  goods  for  future  delivery,  giving 
notice  of  a  profitable  contract  of  resale,  and  the  seller  repu- 
diates before  the  time  for  performance,  the  buyer,  if  he  accepts 
the  repudiation  as  a  breach,  must  buy  elsewhere,  if  he  can, 
to  avoid  the  consequential  loss  of  the  resale;  if  he  could  buy 
elsewhere  and  fails  to  do  so  he  cannot  charge  the  defendant 
with  the  loss  of  the  resale. 
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IV. — Pbobpecttve  Damages 
§  636g.  Eatire  and  divisible  contracts. 

A  question  of  interest  and  importance  is  sometimes  pre- 
sented in  regard  to  prospective  damages,  or  damages  which 
'  accrue  after  the  suit  is  broi^t.  In  the  case  of  continuing 
agreements,  or  agreements  to  do  specified  acts  at  certain 
successive  periods,*  it  has  been  doubted  whether  the  damage 
^ould  be  assessed  as  at  the  time  of  the  first  breach,  or  whether 
the  whole  period  of  the  contract  is  to  be  gone  through,  and 
an  estimate  made  of  the  damages  sustained,  with  reference 
to  each  period  fixed  for  performance.  This,  again,  depends, 
to  a  certain  extent,  on  another  question,  whether  the  con- 
tract will  admit  of  more  than  one  action  being  brought  on  it, 
or  whether  the  first  recovery  is  conclusive  of  the  plalntifTs 
rights.  It  is  an  ancient  rule  of  our  law  that  one  action  only 
can  be  mainttuned  for  the  breach  of  an  entire  contract;  and  a 
judgment  obtained  by  the  plaintiff  in  one  suit  may  be  pleaded 
in  bar  of  any  second  proceeding;^'***  if  a  plaintiff  recover 
compensation  for  part  of  a  single  cause  of  action,  it  satisfies 
the  whole.*'*  But  a  recovery  of  nominal  dMnages  for  the 
infringement  of  a  right  will  not  bar  a  suit  for  actual  dam^es 
sustained  after  the  bringing  of  the  first  suit;  and  in  the  case 
of  severable  contracts,  successive  suits  for  actual  dam^es 
may  be  brought  from  time  to  time  as  the  damages  are  sus- 
tained, and  in  each  suit  the  party  may  recover  such  damages 
as  he  has  sustained  before  its  conunencement  not  barred  by 
a  previous  recovery.'" 

When  a  continuing  contract  is  broken,  and  suit  is  brought 
before  the  completion  of  the  term,  damages  are  generally 
recoverable  only  for  breaches  suffered  up  to  the  date  of  the 
writ;  "•  but  all  damages,  prospective  as  well  as  past,  arising 

"■  iSaatachvseUs:  Badger  v.  Titcomb,  J.  L.  13;  Veghte  v.  Hoaglaiid,  29  N.  J. 

15  Pick.  409,  26  Am.  Dec.  611.  L.  126. 

New  York:  Bendemagle  v.  Cocks,  19  •"  McConnel  v.  Kibbe,  33  IQ.  176. 

Wend.  207,  32  Am.  Dec.  448.  "<  Kamaa:  Kanaaa  &  C.  P.  Ry.  t.. 

En^nd:  Rudder  v.  Price,  1  H.  BI.  Ciury,  6  Ktm.  App.  561,  51  Pac.  576 

547.  (to  issue  annua]  pass). 

*"  Conneeticul:  Marlborough  c  Si»-         MasaackTitetls:  Fay  n.  Guynon,  131 

son,  31  Comi.  332.  Moaa.  31. 

New  Jerte]/:  Baker  c.  Baker,  28  N.         Nd>r<uka:  Wittenberg  v.  MoUyneaux, 
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from  such  breaches  must  be  recovered  in  such  an  action, 
since  no  further  action  wil!  lie  for  such  breaches.'" 

If,  however,  there  has  been  such  a  breach  of  the  contract 
as  to  destroy  the  whole  purpose  of  it,  so  that  no  future  per- 
formance is  possible  if  the  object  of  the  agreement  is  to  be 
preserved,  entire  damages  may  be  recovered.*'*  *  The  difficulty 
is  to  determine  in  what  cases  the  contract  is  entire. '  The ' 
question  was  first  presented  on  contracts  to  pay  debts  by 
instalments.  Debt  was  then  the  only  form  of  action  to  recover 
a  siun  certfdn;  and  it  was  held  that  on  a  bond  or  other  con- 
tract to  pay  divers  sums  on  divers  days,  no  action  of  debt 
would  lie  until  all  the  days  were  past.'"  So  stood  the  law 
until  the  reign  of  Elizabeth,  when  the  decision  In  Slade's  case 
introduced  the  action  of  assumpsit  into  general  practice.*"* 
The  rule  was  then  modified  as  regards  the  action  of  assumptAt, 
and  in  cases  of  money  payable  by  instalments,  the  plaintiff 
was  allowed  to  proceed  upon  the  first  default;  but  it  was  still 
held  that  the  judgment  was  a  full  satisfaction,  and  the  plaintiff 
therefore  recovered  damages  for  all  the  prospective  breaches."** 
This  latter  rule  in  regard  to  assumpsit  was  further  modified 
by  a  decision  made  in  the  re^  of  Charles  II,  when,  in  an 
action  on  an  award  to  pay  several  sums  at  several  times,  the 
coiirt  held  that  an  action  might  be  brought  for  each  sum 
when  due,  and  that  the  plantiff  should  recover  dam^es  ac- 
cordingly, and  have  a  new  action  as  the  other  sums  became 

69  Neb.  203,  80  N.  W.  824  (not  to  use  Midtigan:    Mott    v.    Peaoyar,    153 

property  sold  as  a  hotel  for  two  yeatH).  Mich.  273,  118  N.  W.  1110. 

JVeuj  York:  Wharton  v.  Winch,  140  Ifew  Hampthin:  Lamoiwax  v.  RoUe, 

N.  Y.  287,  35  N.  E.  589;  Cummuui  e.  36  N.  E.  33. 

Haiuon,  10  Daly,  493  (to  board  with  ffao  York:  Howard  c.  Daly,  61  N. 

plaintiS  for  a  term).  V.  362, 19  Am.  Rep.  286. 

""  FUtrvia:    Griffing    Bros.    Co.    v.  North  CaroUna:  WilkinsoQ  v.  Dud- 

miifield,  63  Fla.  689,  43  So.  687.  bar,  149  N.  C.  20,  62  S.  E.  748. 

lUinoit:    Crabtree   o.    Hagenbaugh,  Vermont:   Royalton   r.   Royalton   A 

26  111.  233,  79  Am.  Dec.  324.  W.T.Co.,14  Vt.311;  Remelee  v.  Hall, 

*- Maine:  Sutherland  u.  Wyer,  87  31  Vt.  682,  76  Am.  Dec.  140. 

Me.  64.  "•  FitKh.  Nat.  B.  131;  Taylor  p.  Fo»- 

Mawachatmt:  Amoe  v.  Oakley,  131  ter,  Cro.  EUi.  807;  Milles  v.  Millee, 

MaaH.  413;  Parker  t>.  Russell,  133  Man.  Cro.  Car.  241. 

74;  R.  H,  White  Co.  f.  Jerome  H.  ■■  4  Co.  926. 

Bemick  A  Co.,  198  Man.  41,  84  N.  £.  ••■  Beckwith  n.  Nott,  Cro.  Jao.  604. 
113. 
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due,  toHe$  quotiea."^  The  rule  Id  debt,  however,  appears  to 
have  remained  unaltered.*"  So  stands  the  matter  in  r^ard 
to  ^reements  for  the  payment  of  money  at  specific  future 
ij)eriods.>t  In  New  York  the  rule  which  enforces  the  indivisibility 
of  entire  demands  has  been  applied  to  open  accounts  for  goods 
sold;  and  it  has  been  held  that  the  whole  of  such  an  account 
mustberecovered,  if  atall,  inonesuit.'"  But  in  Massachusetts 
the  doctrine  of  this  case  has  been  denied."*  ** 

In  any  case  of  continuing  contract,  an  absolute  refusal  by 
one  party  to  go  on  with  the  contract  when  the  time  has  ar- 
rived for  him  to  perform,  or  after  part  performance,  consti- 
tutes an  entire  breach  of  the  contract."'  If  there  is  an  entire 
breach,  all  damages  prospective  as  well  as  past,  must  be 
recovered  in  the  one  action;  the  plaintiff,  failing  to  obtain  en- 
tire damages  in  his  first  suit,  cannot  maintain  a  later  action.*" 

§  636h.  Contract  to  repair. 

*  The  question  becomes  more  complicated  when  we  approach 
the  consideration  of  agreements  to  do  specific  acts  at  various 
periods.  In  a  case  in  New  York,"'  where  the  defendant  had 
covenanted  with  the  plaintiff  to  keep  a  certain  gate  in  repair, 
and  to  use  common  care  in  shutting  it  when  pasai^  and  re- 
passii^,  it  was  held  that  if  the  gate  was  left  unrepaired  or  open, 
the  defendant  would  be  respondble  in  an  action  on  the  cove- 
nant, and  that  the  true  measure  of  damages  would  be  the 
amount  of  the  plaintiff's  loss  by  the  breach  proved;  that  for 
every  second  breach  a  fresh  action  would  Ue;  that  a  refusal  to 
rebuild  the  gate  did  not  amount  to  a  total  and  final  breach  of 

"*  Cooke  V.  Wborwood,  2  Suind.  337.  Neu>  Hamptkire:  Lamoreaux  v.  RoUe, 

—  Ruddtf  V.  Price,  1  H.  Bl.  647.  36  N.  H.  33. 

"•  Guernsey  v.  Carver,  8  Wend.  (N.  Vermont:  Parker  v.  McKannon,  76 

y.)  492,  24  Am.  Dec.  60;  Bendemagle  Vt.  96,  56  Atl.  311. 

V.  Cocks,  19  Wend.  (N^.  Y.)  207,  32  Am.  •"  Maine:  Falea  d.  Hemenway,  64 

Dec,  448,  n.;  CUik  v.  Jones,  1  Denio  Me.  373. 

(N.  v.),  516,  43  Am.  Dec.  706.  MasaaehuseOi:  Parker  v.  RuBaelt,  133 

"*  Badger    v.    Titcomb,    15    Pick.  Mass.  74.    _      K 

(Mbss.)  409.  **■  Craiu  p.  Beach,  2  Barb.  120,  and 

*-  Maine:  Sutherland  v.  Wyer,  67  B.  c.  on  appeal.  Beach  d.  Grain,  2  N.  Y. 

Me.  64.  86;  and  see,  also.  Fish  v.  FoUey,  6 

MoUfuAuMUa;  Mullaly  v.  Austin,  97  Hill  <N.  Y.),  54. 
Mass.  30. 
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the  coveoaQt,  nor  could  the  dam^es  recovered  in  a  suit  brought 
for  one  breach  be  presumed  to  have  been  ^ven  as  a  compensa^ 
tion  for  the  non-performance  of  the  covenant  through  all  future 
time,  so  as  to  bar  further  suits."*  **  In  Keith  v.  Hinkston  *"* 
it  was  held  that  on  breach  of  a  contract  to  keep  a  "switch  or 
spur"  in  good  repair,  and  to  furnish  care  for  transportation, 
the  plaintiff  could  only  recover  for  the  damage  already  sus- 
tained. But  it  has  been  held  that  all  the  breaches  which  have 
actually  taken  place  must  be  embraced  in  the  first  suit;  and 
that  even  if  they  are  not,  a  second  suit  will  not  lie  for  than."^ 

§  636t.  To  support 

Where  a  contract  has  been  made  to  support  the  plaintiff  for 
life,  or  a  bond  ^ven  conditioned  to  furnish  the  plaintiffs  their 
support  durii^  their  natural  lives,  a  complete  failure  to  pro- 
vide for  the  phuntiff  accordii^  to  the  obligation,  amounts  to  a 
total  breach  and  full  and  final  damages  may  be  recovered.^* 
So  where  the  plaintiff  was  induced  to  take  care  of  a  paralytic 
old  man  till  his  death,  by  his  promise  to  "provide  for  her,  and 
give  her  full  and  plenty  after  he  was  gone,"  she  was  allowed  to 
recover  such  a  reasonable  sum,  ascertained  by  the  annuity 
tables  or  otherwise,  as  would  provide  her  with  an  annuity  which 
would  keep  her  in  her  condition  of  life,  relieved  from  the  ne- 
cessity of  work,"'  or  in  other  words,  "  such  an  amount  as,  with 
its  interest,  will  ^ve  a  sufficient  support  for  hfe,  leaving  noth- 
ing at  death."  "*  In  analogy  with  contracts  to  provide  for 
support,  it  has  been  held  in  Alabama  that  a  refusal  by  a  college 
to  permit  the  plaintiff  to  enjoy  the  benefit  of  a  permanent 

"•  Atx.,  Phdpe  c.  New  Haven  A  N.  413;    Parker    v.    Russell,    133    Mbm. 

Co.;  43  Conn.  463.    But  oonira,  Erie  74. 

&  P.  R.  R.  V.  Johnson,  101  Pa.  555.  Nea  York:  SeheU  v.  Plumb,  55  N.  Y. 

"0  9  Bush  (Ky.),  283.  592;  SbaBar  v.  Lee,  8  Barb.  413;  Empie 

">  firistowev.  Fairclough,  1  M.  &  G.  v.  Empie,  35  App.  Dir.  51,  64  N.  Y. 

143;  Knney  b.  Barnes,  17  Conn.  420;  Supp.  402. 

ColvJn  p.  Corwin,  15  Wend.  (N.  Y.)  Oregon:  Tippin  v.  Ward,  5  Ore.  450. 

557;  Bendernagle  v.  Cocks,  19  Wend.  But  unless  the  defendant's  conduct 

(N.  Y.)  207.  was  such  aa  to  put  an  end  entirdy  to 

"*  Mairu:  Philbrook  v.  Burgess,  52  the  contract,  recovery  can  be  had  tmly 

Me.  271,  83  Am.  Dec.  509;  Fales  c.  for  a  partial  breach.    Fay  v.  Gujvon, 

Hemenway,  64  Me.  373.  131  Ma».  31. 

Masaaehiueai:  Canada  v.  Canada,  6  *"  Thompson  v.  Stevens,  71  Pa.  161. 

Cush.  IS;  Amos  v.  Oakley,  131  Mass,  "*  Freeman  c  Fogg,  S2  Me.  408. 
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scholarship  which  he  had  purchased,  by  denying  him  the  right 
to  appoint  a  pupil,  is  a  total  breach."^ 

§  6d6j.  Fluctuations  in  value  during  contract:  Masterttm  v. 
The  Mayor. 

There  is  another  class  of  cases,  namely,  where  the  contract 
covers  a  long  space  of  time,  and  during  that  period  the  services 
and  commodities  \^ch  alter  into  the  cost  of  performance  have 
fluctuated  in  value.  Thus  in  a  case  in  New  York,  which  we  have 
already  had  occasion  to  notice  in  reference  to  another  branch 
of  this  subject,"'  the  plaintiff,  in  1836,  agreed  to  furnish  and 
deliver  marble  to  build  a  city  hall,  at  succesave  periods  in  five 
successive  years.  In  1837  the  defendants  refused  to  receive 
any  more.  The  suit  was  brought  before,  but  the  trial  did  not 
take  place  till  after  the  period  for  performance  had  elapsed, 
and  it  was  shown  that  the  difference  between  the  cost  of  the 
marble  and  the  contract  price,  which  was  the  measure  of  dam- 
ages, had  fluctuated  considerably  in  the  five  years.  On  this 
state  of  facts  the  circuit  judge  charged,  that  "in  fixing  dam- 
ages to  be  allowed  the  plaintiffs,  the  jury  were  to  take  things 
as  they  were  at  the  time  the  work  waa  aiispended,  and  not  allow 
for  any  increased  benefit  they  would  have  received  from  the 
subsequent  fall  of  wages  or  subsequent  circupistances."  And  of 
this  opinion  was  the  majority  of  the  court,  on  a  motion  for  a 
new  trial.  Nelson,  C.  J.,  who  delivered  the  leading  opinion, 
B^d: 

"It  has  been  ai^ed,that.  Inasmuch  as  the  fumishii^  of  the 
marble  would  have  run  through  a  period  of  five  years — of  which 
about  one  year  and  a  half  only  had  expired  at  the  time  of  the 
Buspenaon — the  benefits  which  the  party  might  have  realized 
from  the  execution  of  the  contract  must  necessarily  be  specu- 
lative and  conjectural;  the  court  and  jury  having  no  certain 
data  upon  which  to  make  the  estimate.  If  it  were  necessary  to 
make  the  estimate  upon  any  such  basis,  the  argument  would 
be  decisive  of  the  present  claim;  but  in  my  judgment  no  such 
necessity  exists.  Where  the  contract,  as  in  this  case,  is  broken 
before  the  arrival  of  the  time  for  full  performance,  and  the  op- 

"*  Howard  CoUege  v.  Turner,  71  Ala.  "*  Masterton  v.  Mayor  of  Brooklyn, 
«9,  «  Am.  Rep.  326.  7  HiU  (N.  Y.),  61,  42  Am.  Deo.  38. 
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podte  party  elaets  to  condder  it  ia  that  light,  the  market  price 
on  the  day  of  the  brecuA  is  to  govern  in  the  aseesement  of  damages. 
In  other  words,  the  damages  are  to  be  settled  and  ascertained  ac- 
cording to  the  exiting  stale  of  the  market  ai  the  time  the  cause  of 
action  arose,  and  not  (U  the  lime  fixed  for  fuU  performance.  The 
bads  upon  which  to  estimate  the  damages,  therefore,  is  just  as 
fixed  and  easily  ascertained  in  cases  like  the  present  as  in  ac- 
tions predicated  upon  a  failure  to  perform  at  the  day." 

And  Bronson,  J.,  said: 

"There  may  have  been  fluctuatioDS  in  the  prices  of  labor 
and  materials  between  the  day  of  the  breach  and  the  tune  when 
the  contract  was  to  have  been  fully  performed,  and  this  makes 
the  question  upon  which  my  brethren  are  not  agreed.  I  concur 
in  opinion  with  the  chief  justice,  that  such  fluctuations  in  prices 
should  not  be  taken  into  the  account  in  ascertaining  the  amount 
of  damages,  but  that  the  court  and  jury  should  be  governed 
entirely  by  the  state  of  things  which  existed  at  the  time  the 
contract  was  broken.  This  is  the  most  plain  and  simple  rule; 
it  will  best  preserve  the  analo^es  of  the  law,  and  will  be  as 
likely  a^  any  other  to  do  substantial  justice  to  both  parties." 

Beardsley,  J.,  however,  dissented  on  this  point,  saying: 

"The  plaintiffs  were  not  bound  to  wait  till  the  period  had 
elapsed  for  the  complete  performance  of  the  agreement,  nor  to 
make  successive  offers  of  performance,  in  order  to  recover  all 
their  dam^es.  They  might  regard  the  contract  as  broken  up 
BO  far  as  to  absolve  them  from  making  further  efforts  to  per- 
form, and  ^ve  them  a  right  to  recover  full  damages  as  for  a 
total  breach.  I  am  not  prepared  to  say  that  the  plaintiffs  m^^t 
not  have  brought  successive  suits  on  this  covenant,  had  they 
from  time  to  time  made  repeated  offers  to  perform  on  their  part, 
which  were  refused  by  the  defendants;  but  this  the  plaintiffs 
were  not  bound  to  do.  There  can  be  no  serious  difficulty  in 
assessii^  damages  accordii^  to  the  principles  which  have  been 
stated.  The  contract  was  made  in  1836,  and,  according  to  the 
testimony,  about  five  years  would  have  been  a  reasonable  time 
for  its  execution.  That  time  has  gone  by.  The  expense  of  exe- 
cuting the  contract  must  necessarily  depend  upon  the  prices  of 
labor  and  materials.  If  prices  fluctuated  during  the  period  in 
question,  that  may  be  diown  by  testimony.     In  this  respect 
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there  is  no  need  of  resorting  to  conjecture;  for  all  the  data 
necessary  to  fonn  a  correct  estimate  of  the  entire  expense  of 
executing  the  contract  can  now  be  furnished  by  witnesses. 

"If  the  cause  had  been  brought  to  trial  before  the  time  fcff 
completing  the  contract  expired,  it  would  have  been  impracti- 
cable to  make  an  accurate  assessment  of  the  damages.  This  is 
DO  reason,  however,  why  the  injured  party  should  not  have  his 
damages,  although  the  difficulty  in  makii^  a  just  assessment  in 
such  a  case  has  been  deemed  a  sufficient  ground  for  decreeing 
specific  performance.  No  rule  which  will  be  absolutely  certain 
to  do  justice  between  the  parties  can  be  laid  down  for  such  a 
case.  Some  time  must  be  taken  arbitrarily,  at  which  prices 
are  to  be  ascertained  and  estimated,  and  the  day  of  the  breach 
of  the  contract,  or  of  the  commencement  of  the  suit,  should 
perhaps  be  adopted  under  such  circiunstances.  But  we  need 
not,  in  the  present  case,  express  any  opinion  on  that  point.  No 
conjectural  estimate  b  required  to  ascertain  what  would  have 
been  the  expense  of  a  complete  execution  of  this  contract;  but 
the  state  of  the  market  in  respect  to  prices  is  now  susceptible  of 
exphcit  and  intelli^ble  proof;  and  where  that  is  so,- it  seems 
to  me  unsuitable  to  adopt  an  arbitrary  period,  especially  as 
the  estimate  of  damages  must,  in  any  event,  be  somewhat  con- 
jectural." '" 

So  in  a  case  in  Alabama,"*  where  the  plaintiff  had  ^reed  to 
let  the  defendants  have  ail  the  pine  timber  on  his  lands,  suitable 
for  good  lumber,  the  defendants  to  saw  it  into  lumber,  sell 
it  as  soon  as  they  could,  and  pay  the  plaintiff  one-fifth  of  the 
gross  proceeds  of  the  lumber  sold  and  collected  by  them,  it 
was  held  that  for  the  breach  of  this  contract  by  the  defendant 
in  not  sawing  all  the  lumber,  but  one  action  lay,  in  which,  not- 
withstanding the  period  allowed  for  the  performance  had  not 
expired  at  the  time  of  the  breach,  he  was  entitled  to  the  dam- 
^es  resulting  from  the  prospective  as  well  as  the  actual  failure, 
to  be  assessed  on  the  basis  of  value  at  the  time  of  the  breach. 

In  Shaffer  v.  Lee,*"  Hand,  J.,  said  of  the  case  of  Masterton  v. 

*"  The  rule  laid  down  by  the  major-         *"  Pful  v.  McRee,  36  Ala.  61. 
ity  erf  the  court  waa  followed  in  New         •"  8  Barb.  {N.  Y.)  412. 
York  &  H.  R.  R.  v.  Story,  6  Barb. 
(N.  Y.)  419. 
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The  Mayor,  "As  I  understand  ihe  opinions  delivered,  all  the 
jut^es  considered  the  pluntiff  entitled  to  recover  entire  and 
final  damages  for  the  non-fulfilment."  And  it  is  to  be  noticed 
that  this  was  the  only  question  actually  before  the  court  for 
decision.  That  part  of  the  chai^  in  the  trial  court  quoted 
above  was  favorable  to  the  defendant,  and  as  the  plaintiff  did 
not  except  to  it,  the  question  of  its  correctness,  upon  which,  as 
we  have  seen,  the  judg^  differed  in  opinion,  was  not  directly 
involved  in  the  decision. 

The  dictum  of  the  majority  of  the  judges  in  Masterton  v. 
The  Mayor  has  been  followed  in  a  few  States  only,*^  uid  a[>- 
pears  not  to  represent  the  present  law  in  New  York."*' 

§  636k.  Goodrich  t.  Hubbard. 

The  contract  may  be  sued  upon  either  after  the  time  for  its 
performance  has  expired,  or  while  it  is  still  running.  In  the  case 
just  cited  the  plaintiff  sued  at  once  on  breach.  In-  a  Michigan 
case  ^'  a  lo^^ng  contract  provided  that  the  ledger  should  haul 
the  logs  during  the  winter  next  ensuing  if  the  weather  should 
permit;  if  the  weather  should  be  unfavorable,  the  contract  was 
to  be  continued  to  another  winter.  Owing  to  the  weather,  the 
ledger  postponed  what  remained  undone  the  first  winter;  but 
the  defendants  prevented  complete  performance  by  removing 
the  logs  before  the  next  winter.  In  the  ensuing  winter  the 
lo^er  could  have  delivered  the  logs  for  half  the  contract  rate, 
being  much  less  than  it  would  have  cost  him  the  first  winter.  It 
was  held  that  he  was  entitled  to  recover  the  difference  between 
the  contract  price  and  what  it  would  have  cost  him  to  deliver 
the  logs  durii^  the  second  winter.**'    In  this  Michigan  case  the 

'^Alabama:  Fwl  v.  McRee,  36  Ala.  »' WindmuUer  ir.  Pope,  107  N.  Y. 

61,  tupra.  674, 14  N.  E.  436;  Todd  v.  Gamble,  14$ 

Florida:  SullivEtn  v.   McMillan,  26  N.  Y.  3S2,  ffi  N.  E.  982;  St.  R^is  P. 

Fla.  543,  8  So.  450.  Co.  v.  S&Dt&  Clan  L.  Co.,  173  N.  " 

fUinoia:  Jam«s  H.  Rice  Co.  v.  Fenn  149,  65  N.  £.  967. 

P.  G.  Co.,  88  lU.  App.  407.  ""Goodrich  tr.  Hubbard,  61  »Mch. 


i:  Seaton  v.  Second  Munio-  62,  16  N.  W.  232. 

ipality,  3  La.  Ann.  44.  ■**  Ace.,    Leo    Austrian 

Tbe    question    was    left    open    in  Springer,  94  Mich.  343,  54  N.  W.  50,  34 

NO^Toaka:  Nebnaka  Bridge  S.  &  L.  Co.  Am.  St.  Rep.  350;  Greenwood  u.  Davis, 

V.  Owen  Conway  &  Sons,  127  la.  237,  106  Mich.  230,  04  N.  W.  266. 
103  N.  W.  122. 
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point  at  issue  was  whether  the  plaintiff's  recovery  must  be  the 
contract  price,  less  the  cost  of  performance,  during  the  first  or 
the  second  winter,  because  although  the  time  of  performance 
was  the  second  winter,  the  time  when  the  defendants  prevented 
performance  was  earlier.  The  Supreme  Court  of  Michi^n 
said:*** 

"  It  is  objected  that  the  profits  must  be  ascertained  on  the  day 
of  the  breach;  that  to  attempt  to  ascertain  the  damages  in  any 
other  way  would  be  speculative,  uncertMu,  and  conjectural. 
The  case  of  Masterton  ir.  Mayor  of  Brooklyn  is  cited  as  author- 
ity, but  an  exanunation  of  that  case  shows  that  the  court  made 
the  market  price  on  the  day  of  the  breach  of  the  contract  to 
govern  in  assessment  of  damages  to  depend  upon  the  opposite 
party  having  elected  to  consider  the  contract  broken  before  the 
arrival  of  the  time  for  full  performance.  The  facts  of  this  case 
were  somewhat  exceptional,  there  being  a  chum  for  a  breach  of 
a  contract  miming  through  a  period  of  five  years,  of  which 
about  one  year  and  a  half  only  had  expired,  the  court  and  jury 
havii^  no  certain  data  upon  which  to  estimate  the  profits  for 
the  remaining  three  years  and  a  half.**'  That  case  is  not  ap- 
plicable here,  where  the  election  of  the  plaintiff  to  consider  the 
contract  broken  before  arrival  of  the  time  for  its  full  perform- 
ance does  not  appear;  and  upon  the  facts  found  it  does  appear 
that  there  are  certain  data  for  estimating  the  damages  foimd. 
The  consideration  of  profits  cannot  be  separated  in  this  case 
from  the  circumstances  under  which  the  work  was  to  be  done, 
and  the  prevention  of  which  constitutes  the  breach  making  the 
defendants  liable. 

"There  is  no  element  of  uncertainty  regardii^  the  profits  the 
plaintiff  would  have  realized  from  the  performance  of  the  con- 
tract, and  which  must  govern  in  the  estimate  of  damages. 
There  are  no  contingencies  modifying  or  takii^  the  case  out  of 
the  rule  l^d  down  by  this  court  in  the  case  of  Burrell  ti.  New 
York  &  Saginaw  Solar  Salt  Co."  **• 

§  6361.  Probable  future  expense  of  perfonning. 

In  a  case  in  Vermont  a  similar  rule  was  laid  down.   The  de- 

»"  51  Midi.  62,  70,  per  Shei^  "  ThiB  seema  to  be  a  mistake.  See 
wcxxi,  J.  statement,  of  the  caae  above. 

•"  14  Mich.  34. 
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fendants,  a  bridge  company,  had,  in  September,  1830,  agreed 
with  the  plaintiffs  to  keep  a  bridge  in  repair  for  twelve  years, 
on  the  plaintiffs  paying  twenty-five  dollars  every  year.  The 
plaintiffs  paid  the  annual  sum  until  1838,  when  the  defendants 
ceased  to  repair;  and  the  judge  charged  at  the  trial,  that  the 
jury  "should  limit  their  inquiries  to  the  time  when  both  the 
parties  ceased  in  fact  to  act  under  the  contract."  But  on  mo- 
tion for  a  new  trial  the  court  said;  "The  rule  of  danw^es  in 
this  case  should  have  been,  to  give  the  plaintiffs  the  difference 
between  what  they  were  to  pay  the  defendants,  and  the  prob- 
able expense  of  performing  the  contract,  and  thus  assess  the 
entire  dam^es  for  the  remaining  twelve  years."  *" 

Id  Roper  v.  Johnson  ***  the  defendant  agreed  to  deliver  coal 
to  the  plfdntifi  for  a  certain  price  during  the  months  of  May, 
June,  July,  and  August.  In  June,  the  defendants  refused  to 
deliver  any  more  coal;  suit  was  brought  in  July,  and  the  trial 
took  place  in  August,  before  the  expiration  of  the  time  for  per- 
formance. The  price  of  coal  was  continually  rising.  A  verdict 
was  found,  based  on  the  actual  price  of  coal  to  the  time  of 
trial,  and  a  probable  further  rise  in  price  during  the  remainder  of 
Augtist.  This  verdict  was  sustained  by  the  Court  of  Common 
Pleas.  Brett,  J.,  said:  "When  you  come  to  estimate  the  dam- 
ages, it  must  be  by  the  difference  between  the  contract  price 
and  the  market  price  at  the  day  or  days  appointed  for  perform- 
ance, and  not  at  the  time  of  breach."  The  defendant  might, 
however,  reduce  these  damages  by  showing  that  the  plaintiff 
should  have  secured  another  contract  at  the  time  of  breach. 

§  636m.  General  condusions. 

It  will  be  seen  from  the  foregoing  that  two  extreme  rules 
have  been  laid  down:  one,  that  in  calculating  the  cost  of  per- 
formance, the  market  rates  at  the  time  of  breach  are  to  govern; 
the  other,  that  the  market  rates  down  to  the  time  of  trial,  and 
even  the  probable  future  course  of  the  market  (if  the  time  of 
performance  extends  beyond  the  time  of  trial),  may  be  con- 

»  Royidton  v.  R.  &  W.  Turnpike  "•  L.  R.  8  C.  P.  167;  ace.,  Brown  v. 
Co.,  14  Vt.  311.  Aee.,  McCaU  e.  Icks,  MiiUer,  L.  R.  7  Ex.  319,  323,  per  Kel- 
107  Wis.  232,  S3  N.  W.  300.  ley,  C.  B.;  Lagh  o.  Patteraon,  8  Taunt. 

540. 
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sidered.  Under  the  first  rule,  the  recovery  would  not  be 
affected  by  the  time  selected  for  the  trial;  under  the  second 
rule,  if  the  trial  took  place  in  advance  of  the  time  fixed  for 
performance  the  measure  of  recovery  would  be  dependent 
partly  on  rates  existing  at  the  time  of  the  breach  and  partly 
upon  conjecture  as  to  the  future  course  of  the  market.  If  the 
trial  were  postponed,  for  the  conjectural  rates  would  be  sub- 
stituted the  now  ascertained  market  rates.  The  case  may 
easily  be  supposed  of  a  new  trial  for  error,  in  which  second 
trial  it  will  appear  that  the  conjectural  rates  allowed  in  the 
first  trial  were  not  justified  by  the  actual  course  of  the  market. 
Of  course  in  all  such  cases,  the  measure  of  damages  is  always 
the  same;  but  the  actual  recovery,  as  we  have  seen,  may  be 
more  or  less,  according  as  the  time  of  trial  is  earlier  or  later. 
But  the  allowance  of  conjectural  rates,  or  the  consideration 
of  the  probable  future  course  of  the  market,  seems  to  be  in 
conflict  with  ail  the  rules  requirir^  certainty  of  proof.  It 
would  be  almost  impossible  to  foretell,  with  that  degree  of 
certainty  required  of  a  plaintiff  in  proving  the  amount  of  his 
damages,  that  the  price  of  performance  would  decrease  by 
any  certain  amount  during  the  period  fixed  for  performance; 
and,  on  the  other  hand,  after  the  plaintiff  had  shown  what 
the  cost  of  performance  would  be,  reckoned  according  to  cir- 
cumstances at  the  time  of  trial,  it  would  be  as  difficult  for  the 
defendant  to  show  that  a  change  would  take  place.  The 
principle  requiring  certainty  of  proof  would  lead  to  the  rule 
that  damages  on  account  of  all  work  to  be  done  after  the  date 
of  the  trial  should  in  the  ordinary  case  be  estimated  according 
to  the  state  of  affairs  at  the  time  of  trial.  If,  howevCT,  the  period 
fixed  for  the  complete  performance  of  the  contract  has  passed 
before  the  trial,  there  is  no  uncertainty  as  to  the  actual  cost 
of  performance,  as  Beardsley,  J.,  points  out  in  his  opinion  in 
the  case  of  Masterton  v.  The  Mayor.  The  contract  price 
and  the  exact  cost  of  performance  can  be  shown,  and  the  dif- 
ference between  them  is  the  measure  of  damages.  This  is 
not  affected  by  the  fact  that  at  the  time  of  breach  the  amount 
could  not  be  certainly  known.  In  many  cases  circiunstances 
occurring  after  the  injury  determine  the  amount  of  dwnages. 
The  opinion  of  the  majority  of  the  court  in  Masterton  v.  The 
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Mayor  in  this  respect  seems  to  have  been  based  upon  the  old 
notion,  now  abandoned,  that  no  circuntstances  occurring  after 
the  injury  can  be  resorted  to  for  aid  in  fixing  the  amount  of 
loss."* 

Perhaps,  on  principle,  a  distinction  should  be  made  amoi^ 
agreements  of  tliis  class.  If  the  contract  is,  in  its  nature, 
capable  of  division,  as  to  deliver  the  crops  of  a  farm  for  several 
successive  years,  and  if  the  periods  have  arrived  before  suit 
brought,  there  se^ns  no  reason  why  a  separate  action  may 
not  be  brought  tor  every  refusal  to  perform,  nor  why  the  dam- 
ages should  not  be  estimated  as  at  every  period  fixed  for 
performance.'"  But  where  the  contract  is  intrinsically  in- 
divisible, as  in  the  case  of  a  building  contract,  for  instance, 
one  refusal  may  properly  be  considered  as  an  absolute  breach; 
and  then  we  have  presented  the  question  involved  in  Master- 
ton  V.  The  Mayor.  If  the  periods  specified  in  the  contract 
have  not  arrived  before  the  trial  of  the  cause,  any  effort  to  fix 
the  rights  of  the  parties  at  those  various  times  must  be  mere 
matter  of  conjecture;  and  probable  expense  is  ndther  a  precise 
nor  a  safe  direction  for  a  jury. 

§  636n.  Mutual  covenants. 

The  question  whether  mutual  covenants  in  a  contract  are 
dependent  or  independent  also  involves  the  entirety  of  the 
contract.  In  a  recent  case  in  the  United  States  Circuit  Court 
of  Appeals  ^^  the  question  arose  upon  the  construction  of  a 
lease  by  a  railroad  company.  By  this  contract  (renewable 
forever)  the  company  leased  to  H.  a  tract  of  land  near  the 

***  ( 85.  upon  the  contract  being  to  depend 
"*  Brown  v.  Muller,  L.  R.  7  Ex.  31fl.  upon  future  events,  cannot  be  cqrrectly 
In  England,  it  has  been  eeveral  tiraee  estimated  in  damages,  where  the  cal- 
held  in  chancery,  in  regard  to  future  culation  must  proceed  upon  conjecture, 
agreements,  that  the  difficulty  of  ar-  Damages  might  be  no  complete  rent- 
riving  at  any  true  rule  of  damages  is  edy,  bdng  to  be  calculated  merely  by 
a  good  ground  for  a  decree  for  specific  conjecture."  This  language  seems  to 
performance.  Buxton  d.  Lister,  3  imply  that,  at  law,  the  whole  period  of 
Atk.  383,  and  T^rlor  v.  Neville,  cited  the  contract  would  be  inquired  into,  on 
therein;  Ball  p.  Coggs,  1  Bro.  Pari,  the  principle  of  the  Vermont  decision. 
Chs.  140;  and  Adderley  ti,  Dixon,  1  ■"  Union  Pacific  Ry.  t>.  Travelers' 
Sim.  &  Stuart,  607.  In  this  last  case  Ins.  Co.,  83  Fed.  676,  49  U.  S.  App, 
the  vio&«hanodloi  said;  "The  pK^t  752,  28  C.  C.  A.  1. 
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center  of  a  town,  H.  ^p^eing  to  construct  upon  it  a  hotd 
and  station,  the  company  ^p%eing  to  stop  all  passenger 
trains  pasdng  at  reasonable  hours,  a  sufficient  time  to  allow 
the  passet^ers  to  take  their  meals.  It  also  covenanted  not 
to  permit  the  use  of  its  property  to  injure  the  business  of  the 
hotel.  After  a  time  the  trains  ceased  to  stop  sufficiently  long 
to  comply  with  the  contract.  The  value  of  the  improvements 
put  upon  the  leased  premises  was  $40,000  and  the  court  below 
held  that  the  measure  of  damages  caused  by  the  breach  was 
the  value  of  these  improvements.  On  appeal  it  was  ^reed 
that  this  was  the  proper  measure  on  the  grounds  that  the 
covenants  of  the  lessor  to  stop  its  trains  for  meals,  and  not 
to  permit  the  use  of  its  property  to  injure  the  business  of  the 
hotel,  and  the  covenant  of  the  lessor  to  keep  a  first-class  hotel 
were  mutually  dependent  covenants,  each  of  which  went  to 
the  whole  consideration;  second,  that  the  continuing  breach 
by  the  lessor  gave  the  lessee  the  right  to  recover  damages  as 
for  a  total  breach  of  the  entire  contract;  and,  third,  that  the 
lessee  was  entitled  to  recover  whatever  it  had  expended  in 
preparing  to  fulffi  its  part  of  the  contract— which  was  alleged 
to  be  more  than  the  estimated  value  of  the  hotel.  But  the 
Circuit  Court  of  Appeals  ordered  a  new  trial,  holding  that 
the  true  measure  of  damages  was  the  difference  between  what 
the  lessee  earned  after  breach,  and  what  it  would  have  earned 
if  the  contract  had  been  fully  performed  by  the  railroad  com- 
pMiy. 

In  such  cases  the  test  is  whether  the  covenants  go  to  the 
whole  conaderation  on  both  sides.  If  they  do,  then  "they  are 
mutual  conditions,"  "  the  one  precedent  to  the  other."  If  not, 
the  damages  for  any  breach  may  be  separately  assessed.**' 
In  the  first  case,  the  injured  party  may  treat  the  contract  as 
broken  in  its  entirety,  and  recover  damages  for  a  total  breach.*** 

But  in  the  second  case,  the  contract  is  still  binding  upon 

■**  VnUed  SbOes:  Lawler  v.  Bangs,  2  Iowa:  Richmond   v.   The  D.  &  8. 

Wail.  728,  736,  17  L.  ed.  768.  C.  R.  R.,  40  la.,  264  275. 

Er^UiTui:  Boone  v.  Eyrie,  1  H.  Bl.  MaMaehiueOa:  Forker  i>.  Ru^ell,  133 

273;  mtchie  t>.  Anderaon,  10  East.  295;  Mass.  74. 

Stavers  t>.  Cushing,  3  Bing.  N.  C,  355.  MMigan:  Grand  R.  &  B.  C.  R.  R.  v. 

—  lUijwU:    Leopold   v.    Salkey,  89  Van  Duaen,  29  Mich.  431. 
ni.  412,  31  Am.  Kep.  fl3,  n. 
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the  injured  party,  and  he  can  only  recover  his  actual  dam^es, 
the  damnum  emergens,  or  the  lucrum  ceaaans.*^*  It  should  be 
observed,  however,  that  rules  for  determining  whether  cov- 
enants are  dependent  or  independent  "are  merely  aids  in  aa- 
certaining  the  intention  of  the  minds  of  those  who  execute 
the  instruments.  Often  the  intention  is  so  clear  that  rules 
are  of  no  service." 

"*  UmUd  StaUt:  Central  A.  Co.  v.  Pentuybania:  Obeimyer  v.  Nichols, 

Buchanan,  73  Fed.  1006,  43  U.  S.  App.  ft  Binney,  1S9,  164. 

266,  276,  20  C.  C.  A.  33.  England:  Pordage  p.  Cole,  1  Saund. 

Mitaouri:  Butler  v.  Manny,  62  Mo.  320;  Camt^U  p.  Jonw,  6  T.  R.  670, 

497,  SOS;  Turner  v.  Mellier,  59  Mo.  573;  Surplice  t>.  FaiLflwortb,  7  Man.  & 

£26,  £36.  Gr.  676,  5B4. 

""       "    "     -  .   Haight,  20  . 
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BREACH  OF  FBOUISE  OF  HABBUOB 


f  637.    Exceptional  nature  of  the  ao-     {640.    EreDte  after  suit  brou^t. 


640a.  Plea  of  justification  interposed 

in  bad  faith. 
641.    MiUgatJon.    Bad  diaracter  or 

conduct  of  jdaintiEF. 
641a.  Feelings  of  the  parties. 
641b.  Phydcal  defects  of  the  psrtiea. 
641c.  Offer    of    peifonnance    after 
breach. 


637a.  BxenipUry  damages. 

638.  Loss  of  marriage. 
63Sa.  Injuiy  ta  sffectione, 
63Sb.  MentAl  Buffering. 
638c.  Consequential  damages. 

639.  Aggravation.    Seduction  under 

promise  of  marriage. 
639a.  Circumstanoee  of  the  breach. 

§  637.  Exceptional  nature  of  tiie  action. 

*The  action  for  breach  of  promise  of  marriage,  as  has  been 
already  said,  though  nominally  an  action  founded  on  the 
breach  of  an  agreement,  presents  a  striking  exception  to  the 
general  rules  which  govern  contracts.  This  action  is  given 
as  an  indemnity  to  the  injured  party  for  the  loss  she  has  sus- 
tained, and  has  been  always  held  to  embrace  the  injiuy  to  the 
feelings,  afTections,  and  wounded  pride,  as  well  as  the  loss  of 
marriage.'  From  the  nature  of  the  case,  it  has  been  found 
impossible  to  fix  the  amount  of  compensation  by  any  precise 
rule;  and,  as  in  tort,  the  measure  of  damages  is  a  question  for 
the  sound  discretion  of  the  jury  in  each  particular  instance,* 


^ArkaiMu:  Collins  d.  Mack,  31  Ark. 
684. 

Maine:  Tobln  v.  Shaw,  45  Me.  331, 
71  Am.  Dec.  547;  Tyler  v.  Salley,  82 
Me.  128. 

Michti/an:  Vandcrpool  v.  Richard- 
son, S2  Mich.  336,  17  N.  W.  936. 

Miatouri:  Wilbur  c  Johnson,  58 
Mo.  600. 

Neie  York:  Wells  u.  Padgett,  8 
Baib.  323. 

North  Carolina:  Allen  v.  Baker,  86 
N.C.  91,  41  Am.  Rep.  444. 
1272 


Texat:  Daggett  v.  WaUace,  75  Tex. 
352,  13  S.  W.  49,  16  Am.  St.  Bep. 


lUinoi*:  Fidler  tr.  McKinley,  21  IQ. 
308. 

Imea:  Rine  v.  Rater,  108  la.  61,  78 
N.  W.  835. 

Kantas:  Kennedy  v.  Rodgers,  2  Kan. 
App.  764,  44  Psc.  47. 

Main^-  Tobin  v.  Shaw,  45  Me.  331. 

Miseouri:  Green  v.  Spencer,  3  Mo. 
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subject,  of  course,  to  the  general  restriction  that  a  verdict 
influenced  by  prejudice,  passion,  or  corruption,  will  not  be 
allowed  to  stand.'**  "Damages  in  this  action,"  said  Mr. 
Justice  E.  D.  Smith,  in  a  case  in  the  New  York  Court  of 
Appeals,  "have  never  been  limited  to  the  simple  rule  govern- 
ing actions  upon  simple  contracts  for  the  payment  of  money."  * 
The  injury  is  accompanied  by  circumstances  affordii^  no  def- 
inite standard  by  which  the  amount  lost  can  be  measured, 
and  from  the  necessity  of  the  case  the  jiuy  must  be  left  to 


318,  26  Am.  Dec.  672;  Hill  v.  Maupin, 
3  Mo.  323. 

JVebrawta:  Schreckengart  v.  Ealy,  16 
Neb.  510,  20  N.  W.  853. 

New  Jersey:  Coryell  v.  Colbaugh,  I 
N.  J.  L.  77,  1  Am.  Dec.  192;  Stout  if. 
Prall,  1  N.  3.  L.  79, 1  Am.  Dec.  193. 

New  York:  Southard  v.  R«xford,  6 
Cow.  254. 

Rhode  lAand:  Druty  ».  Merrill,  20 
R.  I.  2,  36  AU.  835. 

South  Carolina:  Toire  v.  Summers, 
2  Nott  &  M'C.  267,  10  Am.  Dec. 
567. 

Witetmain:  Oleoa  h.  Solveraon,  71 
Wis.  663,  38  N,  W.  329. 

'  Conneclicui:  Hattin  v.  Chapman, 
46  Comi.  607  (a  very  strong  case). 

IIHnoU:  Richmond  r.  Roberta,  98 
lU.  472. 

Indiana:  Eve  v.  Rodgers,  12  Ind. 
App.  KB,  40  N.  E.  25. 

In  the  following  cases  the  court  re- 
fused to  set  aude  a  verdict:  Gdger  v. 
Payne,  102  Iowa,  581,  69  N,  W.  554 
(verdict  for  116,000;  drcumatancee  of 
aggravation,  defendant  worth  from 
$50,000  to  175,000);  Salchert  v.  Reisig, 
135  WiB.  194,  Ufi  N.  W.  132  (verdict 
for  $10,000;  circumstances  of  aggrava- 
tion);  McKenzie  v.  Gray,  143  la.  112, 
120  N.  W.  71  (verdict  for  $8,000; 
breach  after  long  engagement,  defend- 
ant worth  $75,000) ;  Daggett  v.  Wallace, 
75  Tei.  352,  13  S.  W.  49,.  16  Am.  St. 
Rep.  908  (verdict  for  17,500;  circum- 
Ktances  of  aggravation);  Musselman  v. 
Barker,  26  Neb.  737,  42  N.  W.  759 


(verdict  for  (7,000;  circumstances  of 
aggravation);  Fisher  tr.  Kenyon,  56 
Wash.  8,  104  Pac.  1127  (verdict  for 
$6,000);  Kerns  c.  Hagenbucble,  flO  N. 
Y.  Super.  Ct.  222,  17  N.  Y.  Supp.  367 
(verdict  tor  $5,000;  circumatanoee  of 
aggravation);  Douglas  v.  Gausinan,  68 
lU.  170  (veidict  for  $3,600;  defendant 
worth  $25,000);  Brown  o.  Odill,  104 
Tenn.  250,  56  S.  W.  840,  78  Am.  St. 
Rep.  914  (verdict  for  $2,800;  defendant 
worth  leaa  than  $10,000,  no  special 
aggravating  circumatances) ;  Mains  v. 
Lederer,  21  R.  I.  370,  374,  43  Atl.  876 
(verdict  for  $1,200;  circumstances  of 
aggravation,  defendant  worth  $75,000). 

In  the  following  cases  the  court  set 
aside  a  v^dict:  McCarty  v.  Heryford, 
125  Fed.  46  (veniiot  for  $22,500;  de- 
fendant worth  $50,000,  circumstances 
of  mitigation);  Johnson  v.  Levy,  122 
La.  118,  47  So.  422  (verdict  for 
$20,000);  Eolsch  p.  JeweU,  21  Aj^. 
Div.  581,  48  N.  Y.  Supp.  527  (venUct 
for  $7,500;  pituntiff  sewing  machine 
teacher,  defendant  received  salaiy  of 
$30  a  week;  circumstances  of  ag^&va- 
tion;  verdict  cut  down  to  $2,500); 
Kellett  V.  Robie,  99  Wis.  303,  47  N. 
W.  781  (verdict  for  $3,500;  defendant 
worth  $6,000,  no  circumstances  of 
aggravation). 

In  Hooker  v.  Phillippe,  26  Ind.  App. 
601,  60  N.  E.  167,  a  verdict  tor  one 
cent  damages  was  set  ande  as  inade- 

<  Thorn  v.  Knapp,  42  N.  Y.  474,  483, 
I  Am.  Rep.  561. 
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exercise  a  lai^e  discretion  in  arriving  at  the  amount.  The 
verdict  will  not  be  interfered  with  unless  it  is  obviously  and 
grosaly  excessive,  altiiough  in  a  sufficiently  flagrant  case  the 
court  may  set  the  verdict  aside.' 

§  6STa.  Exenqdaiy  damages. 

In  juiisdictions  in  which  exemplary  danu^es  are  allowed, 
it  is  almost  universally  agreed  that  exemplary  damages  may 
be  allowed  in  actions  for  breach  of  promise  of  marriage  where 
the  proper  drcumstances  are  shown  to  justify  such  damages.* 
In  a  few  States,  however,  the  courts  appear  to  refuse  to  allow 
^emplary  damages.^  As  has  been  seen,  in  no  other  action 
for  breach  of  contract  can  such  damages  be  allowed;  and  if 
the  form  of  action  be  regarded  rather  than  the  substance,  no 
such  damages  could  be  allowed  in  this  case.  In  every  case, 
of  course,  a  proper  foundation  must  be  laid  for  the  recovery 
of  exemplary  damages,  or  the  recovery  will  be  limited  to  com- 
pensatory damages.* 


*  Cotmeeti£ul:  Smith  r.  Hall,  69 
Conn.  6fil,  38  AU.  386. 

Miehioan:  Hahiat  v.  Codde,  106 
Mich.  387,  6  N.  W.  19*. 

Mirmeaota:  Hahn  v.  Bettingen,  Si 
Minn.  512,  88  N.  W.  10. 

Tennetiee:  Goodall  v.  Tbuiman,  1 
Head,  209. 

WiKonsin:  CHson  v.  Solverson,  71 
Wis.  663,  38  N.  W.  329. 

^nyiond:  Goughff.  Farr,  I  y .  &  J.  477. 

*  Cid^omia:  Moore  tr.  Hopkins,  83 
Cal.  270,  23  Pao.  318,  17  Am.  St.  Rep. 
248  (aembk). 

lOiaoU:  Jacoby  r.  Stark,  206  III.  34, 
68  N.  E.  667;  Churan  o.  SebasU,  131 
m.  App.  330. 

Indiana:  Kurtz  e.  Frank,  76  Ind. 
£94,  40  Am.  Rep.  275;  Hnghes  c 
Nolte,  7  Ind.  App.  626,  34  N.  E.  725. 

Middgan:  McHierson  t>.  Ryan,  69 
Mich.  33;  Roberto  v.  Druillanl,  123 
Mich.  286,  82  N.  W.  40. 

Minneaota:  Tamke  v.  Vanganes,  72 
Minn.  236,  76  N.  W.  217. 

Nea  Jersey:  Coryell  t>.  Colb&ugb, 
Cose  (1  N.  J.  L.),  77. 


Neio  York:  Johnson  v.  Jenkins,  24 
N.  Y.  252;  Thorn  v.  Knapp,  42  N.  Y. 
474,  1  Am.  Rep.  561;  CheUis  v.  Chap- 
man, 125  N.  Y.  214,  26  N.  E.  308,  11 
L.  R.  A.  784,  21  Am.  St.  Rep.  736; 
Woltcre  e.  SohuItB,  1  Mbo.  196,  21  N. 
Y.  Supp.  708;  Jacobs  v.  Sire,  4  Misc. 
398,  23  N.  Y.  Supp.  1063;  Eenu  d. 
Hagenbuchle,  60  N.  Y.  Super.  Ct.  222, 
17  N.  Y.  Supp.  367. 

Ohio:  Duvall  p.  Puhrmau,  3  Ohio  C. 
Ct.  305,  2  Oh.  Cire.  Deo.  174. 

Ongon:  Kelley  t>.  Highfield,  15  Ore. 
277,  14  Pac.  744. 

Permtybwria:  Baldy  t>.  StiattcHi,  11 
Pa.  316. 

Texas:  Clark  v.  Reeee,  26  Tex.  Gv. 
App.  619,  64  S.  W.  783. 

'Trammell  tr.  Vaughan,  158  Mo. 
214,  S9  S.  W.  79,  51  L.  R.  A.  854,  81 
Am.  St.  Rep.  302. 

In  Stated  where  no  ocemplary  dam- 
ages are  allowed  in  any  case,  the  action 
for  breach  of  protnise  cannot  constitute 
an  exception:  Hsnison  v.  Swift,  13  All. 
(Mass.)  144. 

*  CaUfomia:  Moore  v.  Hopkins,  S3 
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§  638.  Loss  of  maxriage. 

In  estimating  compensatory  damages  for  breach  of  promise 
of  marriage  the  jury  may  allow  compensation  for  losa  of  the 
advantages  of  the  marriage;  the  reasonable  expectation  of 
sharing  in  the  husband's  wealth,  the  permanent  home  and  ad- 
vantageous establishment,  and  the  social  standing  which  might 
follow  the  marriage.*  For  the  purpose  of  properly  estimating 
the  advantages  of  the  proposed  marriage  it  is  admissible  to  show 
the  pecuniary  position  of  the  defendant  at  the  time  of  the 
breach  of  the  contract.'"   This  can  be  done  by  proving  the  de- 


Cal.  270,  23  Pac.  318, 17  Am.  St.  R^.      N.  Y.  214,  28  N.  E.  308,  11  L.  R.  A. 
248.  784,  21  Am.  St.  Hep.  736. 

Wallace,  89  III.         North  Carolina:  Allen  v.  Baker,  86 
N.  C.  91,  41  Am.  Rep.  444. 
Rhode  Island:  Perkisa  v.  Hereey,  1 


Hall, 


lUinou:  LaPorte 
App.  517. 

*  Conneelieul:    Smith 
Conn.  651,  38  Atl.  386. 

rUinois:  Jacoby  v.  Stark,  205  III.  34, 
68  N.  E.  667. 

Iowa:  Royal  v.  Smith,  40  la.  616; 
Vierliiig  p.  Bioder,  113  la.  337,  85  N. 
W.  621;  McKeiuste  v.  Gray,  143  la. 
112,  120  N.  W,  71;  Lauer  v.  Banning, 
131  N.  W.  783. 

Karuas:  Kennedy  v.  Rogere,  2  Kan. 
App.  764,  44  Pac.  47. 

Kmiudey:  Grubbs  v.  Pence,  24  Ky. 
L.  Rep.  2183,  73  S.  W.  786. 

Maine:  Lawrence  n.  Cooke,  56  Me. 
187,  96  Am.  Dec.  443. 

Mattaehuiettt:  Coolidge  v.  Neat,  129 
Maae.  146. 

MuAinan:  Goddard  t>.  Westcott,  82 
Mich.  180,  46  N.  W.  242;  Rutler  v. 
Collina,  103  Mich.  143,  62  N.  W.  267; 
Spencer  v.  Simmons,  160  Mich.  292, 
12fi  N.  W.  9. 

Minnesota;  Tamke  o.  Vangmee,  72 
Minn.  236,  76  N.  W.  217. 

Miuotai:  TrommeU  v.  Vaughan, 
158  Mo.  214,  59  S.  W.  79,  51  L.  R.  A. 
854,  81  Am.  St.  Rep.  302. 

Montana:  Dupont  p.  McAdow,  6 
Mont.  226,  9  Fac.  926. 

Niimuka:  Stratton  v.  Dole,  45  Neb. 
472,  63  N.  W.  87S. 

Nmo  York;  Cbelli» 


R.  1 

Tmnettee:  Brown  ir.  Odill,  .104  Tenn. 
260,  56  S.  W.  840,  78  Am.  St.  Rep.  914. 

England:  Jamea  e.  Biddington,  6  C. 
&  P.  589. 

"Arkansas:  CoUina  v.  Mack,  31 
Ark.  684. 

Caiifomia:  Reed  v.  Claric,  47  CaL 
194. 

Illinois:  Douglaa  v.  Gauaman,  68  m. 
170;  Richmond  n.  Roberta,  98  III.  472. 

Indiana:  Hunter  v.  Hatfield,  68  Ind. 
416. 

loiea:  Holloway  ».  Griffith,  32  la. 
400,  7  Am.  Rep.  208;  McKensie  o. 
Gn^,  143  la.  112,  120  N.  W.  71. 

Maine:  Lawrence  v.  Cooke,  56  Me. 
187. 

Mickiga,n:  Miller  v.  Boeder,  31  Mich. 
475;  Bennett  v.  Bean,  42  Mich.  346, 
4  N.  W.  8,  36  Am.  Rep.  442;  McPher- 
eon  V.  Ryan,  69  Mich.  33,  26  N.  W. 
321. 

Minnesota:  Jobnaan  «.  Travis,  33 
Minn.  231,  22  N.  W.  624. 

Miswan:  Casey  v.  Gill,  154  Mo. 
181,  66  S.  W.  219. 

NetB  York:  Kniffen  v.  McConnell, 
30  N.  Y.  285;  CroMer  e.  Craig.  47  Hun, 
83;  Totten  v.  Read,  16  Daly,  282,  10 
N.  Y.  Supp.  318,  32  N.  Y.  St.  46. 
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feodant's  wealth  by  reputation  "  espedaUy  as  this  directiy 
affects  the  social  poeition  which  the  {^aintiff  would  have  g^ned 
by  the  marriage.*'  In  some  States  it  is  held  not  allowable  to 
prove  his  ownership  of  any  particular  property,  unless  the 
marriage  would  have  ^ven  the  wife  a  l^al  interest  in  such 
property,  as  might  happen  in  case  of  real  estate  in  which  she 
would  get  by  the  marriage  an  inchoate  right  of  dower;  "  but 
in  most  States  the  actual  value  of  his  property  may  be  shown.  '* 
No  evidence  of  property  coming  to  the  d^endant  at  a  time  sub- 
sequent to  the  breach  is  allowed  to  be  ^ven,"  but  evidence  of 
facts  happening  aft^  the  breach  which  fix  the  value  of  the 
fffoperty  accruing  before  the  breach  may  be  shown."  The 
aodal  standing  of  the  defendant  may  be  put  in  evidence,  to 
show  the  loss  of  social  standing  suffered  by  the  plaintiff  through 
the  breach." 


North  CaroUna:  ADen  ■>.  Baker,  86 
N.  C.  91,  41  Am.  Rep.  444. 

Ohio:  Sbibley  o.  Web,  1  Ohio  Dec. 
621,  624,  8  Ohio  C.  Ct.  671. 

Tttta:  Ortis  d.  N&vano,  10  Tex. 
Ot.  App.  195,  30  S.  W.  581. 

Wat  Virginia:  Dent  v.  Pickens,  34 
W.  Va.  240,  12  8.  E.  BBS,  26  Am.  St. 
Rep.  921. 

Wiaamain:  (Haon  d.  Solveaoo,  71 
Wm.  663,  38  N.  W.  329;  Baldtert  r. 
Reiiiig,  135  Wis.  194,  115  N.  W. 
132. 

Bnubrnd:  Jamee  o.  DiddingUin,  6  C 
&  P.  589. 

"yefiTMta.-  Stfatton  ».  Dole,  45 
Neb.  472,  63  N.  W.  875. 

New  Jeraev:  Smith  v.  Compton,  67 
N.  J.  L.  548,  62  Att.  386,  58  L.  R.  A. 
480. 

Nmo  York:  Chellis  v.  Oupman,  125 
N.  Y.  214,  26  N.  E.  308,  11  L.  R.  A. 
784, 21  Am.  St.  Rep.  736. 

"Chellis  V.  Chapman,  125  N.  Y. 
214,  26  N.  E.  308,  11  L.  R.  A.  784,  21 
Am.  St.  Rep.  736, 

"Nete  Jersey:  Smith  v.  Compton, 
67  N.  J.  L.  548,  63  AU.  386,  68  L.  R. 
A.  480. 

New   York:  KniSen  m.  McConnell, 


3D  N.  Y.  3S5;  CSwIlis  r.  Chapmu,  125 
N.  Y.  214,  28  N.  K  308,  11  L.  R.  A. 
7S4,  21  Am.  St.  Rep.  736. 

See  Kerfoot  ■.  Muaden,  2  F.  A  F. 
ISO. 

'<  /Sutoii;  Sprague  r.  Oaig,  51  RI. 
288;  Douglas  e.  Gauanan,  68  TB. 
170. 

Iowa:  Rime  t>.  Rater,  108  la.  61,  78 
N.  W.  836;  VtetHns  w.  Binder,  113  la. 
337,  86  N.  W.  621. 

Yermonl:  Clark  i*.  Hodges,  65  Vt. 
273,  26  Atl.  726. 

"  In  Vieiling  v.  mnder,  113  la.  337, 
86  N.  W.  621,  it  seems  to  have  been 
awumed  that  the  plaintiff  oould  not 
claim  damages  based  on  property  ao- 
quiied  after  the  promise  was  made; 
and  see  to  the  same  effect  Dent  p. 
Pickens,  34  W.  Va.  240,  12  S.  K  698, 
28  Am.  St.  R^.  921. 

X  Vermont:  Claik  p.  Hodgee,  65  Vt. 
273,  2«  AU.  728. 

WaiMngtan:  Fleher  v.  Kenyon,  56 
Wash.  8,  104  Pao.  1127  (defendant's 
propoly  at  time  of  trial,  a  few  months 
after  breach,  admissible  to  prove  prop- 
erty at  time  of  breach}. 

"Ortiz  V.  Navarro,  10  Tex.  Ca. 
App.  196,  30  S.  W.  581. 
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Evidence  of  the  wealth  of  defendant's  wife  "  or  parent " 
cannot  be  Bhown;  nor  can  he  introduce  evidence  of  his  own 

poverty." 

§  6S8a.  Injuiy  to  affections. 

The  pluntiff  is  also  allowed  to  reoorer  damages  for  her 
wounded  affections  and  loss  of  the  comfort  and  companionship 
of  a  husband.*'  For  the  purpose  of  estimating  loss  of  this  sort 
evidence  may  be  introduced  of  the  existence  of  lack  of  feeling  of 
affection  for  the  defendant,**  and  of  the  plaintiff's  grief  at  the 
termination  of  the  engagement.**  Compensation  cannot  be 
recovered  for  injury  to  the  feelings  of  plaintiff's  family  and 
friends.** 


§  638b.  Mental  suffering. 

The  plaintiff  may  also  recover  compensation  for  mortifica- 
tion and  shame  caused  by  the  termination  of  the  engagement, 
distress  of  mind,  disgrace  and  loss  of  standing  in  the  commu- 
nity. *'   For  the  purpose  of  estimating  this  loss  she  may  show  the 


"CrandaU  v.  Quin,  Bl  N.  Y.  Super, 
a.  276. 

"  Michigan:  Miller  d.  Rosea,  31 
Mich.  476;  Spencer  v.  Sunmons,  160 
Mich.  292,  126  N.  W.  9. 

Nwi  York:  Aldi«  i>.  Stewart,  4  Miso. 
389,  24  N.  Y.  Supp.  329,  53  N.  Y.  St. 
618. 

»  Wilbur  V.  JoIuuoD,  58  Mo.  600. 

"  Georgia:  Parker  v.  Forehand,  99 
Ga.  743,  28  S.  E.  400. 

Hawaii:  Ayera  v,  Mahuka,  9  Haw. 
377. 


lou/a:   Robineon 
381,  66  N.  W.  492. 

Kama*:    Kennedy    e.    Rodgers,    2 
Kan.  App.  764,  44  Fao.  47. 

Xoumana:   Johnson   v.    Levy,    118 
Ia.  447,  43  So.  40. 

Maine:  Lawrence  o.  Cotdw,  G6  Me. 
187,  96  Am.  Deo.  443. 

MaataehMeUa:  Coolidge  v.  Neat,  129 
Mua.  146. 

Michigan:  Spencer  e.  I 
Mich.  292,  126  N.  W.  9. 


Miaaeuri:  Tnumnell  r.  Vaughan,  158 
Mo.  214,  69  S.  W.  79,  61  L.  R.  A.  864, 
81  Am.  St.  Rq>.  302;  Lieee  v.  Meyer, 
143  Mo.  547,  46  S.  W.  282. 

UmUana:  Dupont  v.  McAdow,  6 
Mont.  226,  9  Pac.  MS. 

Nm  York:  WolMrs  b.  Schulti,  1 
Miae.  196,  21  N.  Y.  Supp.  768. 

Shade  /aland:  Pertdna  tr.  HenH^,  I 
R.  I.  493. 

Tetmeaiet:  Brown  p.  Odill,  104  Tenn. 
250,  66  S.  W.  840,  78  Am.  St.  Rep.  914. 

"Iowa:  Bobinaon  v.  Graver,  88  la. 
381,66N.  W.  4g3(a<mN«). 

Michigan:  Miller  c.  Rooea,  31  Mich. 
475. 

Moniana:  Dupont  v.  McAdow,  <t 
Uont.  228,  9  Pac.  S2S. 

oificMpan;  Bennrtt  •.  Beam,  42 
Mich.  346,  4  N.  W.  8,  36  Am.  Rep. 
442. 

Texas:  Ortii «.  Navazro,  10  Tex.  Civ, 
App.  196,  30  8.  W.  581. 

"  BeU  V.  Giberaon,  30  N.  Br.  10. 

"Georgto.-  Farirer  v.  Fonbtad,  99 
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length  of  time  during  which  the  engagement  had  subsisted,^ 
and  that  knowledge  of  the  eogf^ement  had  been  communicated 
to  her  friends." 

§  638c.  Consequential  damages. 

In  addition  to  these  elements  of  compensation  the  plaintiff 
may  recover  compensation  for  any  damages  suffered  as  a  con- 
sequence of  the  breach  of  contract.  For  instance,  the  plaintiff 
may  recover  on  the  actual  outlay  in  preparation  for  the  mar- 
rif^."  The  plaintiff,  if  a  woman,  may  also  show  that  the  en- 
gagement subdsted  for  so  long  a  time  that  other  suitors  were 
discouraged  from  approaching  her  with  offers  of  marriage  and 
that  she  has  therefore  lost  the  opportunity  of  becoming  en- 
gaged to  others.  **  The  fact,  however,  that  at  the  defendant's 
solicitation  she  terminated  an  eng^^ment  with  another  suitor 
cannot  be  shown."  It  has  been  held  that  injury  to  health 
caused  by  manual  labor  which,  as  defendant  knew  would  be 
the  case,  plaintiff  was  compelled  to  undergo  in  order  to  support 
herself  after  the  breach  was  chargeable  to  the  defendant." 


Haioaii:  Ayeis  v.  Mahuka,  9  Haw.     914. 


377. 

Iowa:  Royal  p.  Smith,  40  lows,  615; 
Robinson  v.  Cmver,  83  Iowa,  381,  5fi 
N.  W.  492;  Rime  v.  Rater,  108  Iowa, 
61,  78  N.  W.  835. 

Kanacu:  Kennedy  v.  Rodg/sn,  2  Kan. 
App.  764,  44  Pac.  47. 

Keniuckyi  Gnibba  v.  Pence,  24  Ky. 
L.  Rep.  2183,  73  8.  W.  785. 

Maine:  Lawrence  t>.  Cooke,  56  Me. 
187,  96  Am.  Dec.  443;  T^Ier  v.  SaUey, 
82  Me.  128,  19  Atl.  107. 

MatioekuteUa:  Coolidge  u.  Neat,  129 
Mass.  146. 

Miekiaon:  Goddard  v.  Weetcott,  82 
Mich.  180,  46  N.  W.  242;  Rutter  v. 
Collins,  103  Mich.  143,  62  N.  W.  267. 

Mitmuri:  Trammell  v.  Vaughan,  158 
Mo.  214,  59  S.  W.  79,  61  L.  R.  A.  854, 
81  Am.  St.  Rep,  302. 

New  York:  Wolters  v.  Schults,  I 
Misc.  196,  21  N.  Y,  8upp.  768. 


■Olmstead  v.  Hoy,  112  la.  349,  83 
N.  W.  1056. 

^Reed  c.  Clark,  47  Cal.  194;  lie- 
brandt  v.  Sorg,  133  Cal.  671,  65  Pac. 
1098. 

»IUmou:  Dunlap  v.  Claric,  25  lU. 
App.  573. 

Iowa:  Olnutead  s.  Hoy,  112  la.  S49, 
83  N.  W.  1M6. 

Mi/Mgan:  Goddard  v.  Wcstcott,  82 
Mioh.  180,46N.W.242. 

New  York:  Woltera  v.  SchuHa,  1 
Misc.  196,  21  N.  V.  Supp.  768. 

Texat:  Glasacock  v.  Shell,  57  Tex. 
215. 

»  Olmstead  o.  Hoy,  112  Iowa,  349, 
83  N.  W.  1056. 

»Hahn  v.  Bettingen,  81  Minn.  91, 
83  N.  W.  467,  83  Am.  St.  Rep.  386. 

"  Duff  p.  Judaon,  160  Mich.  386, 125 
N.  W.  371. 
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§  639.  AggraT&tion.    Seduction  under  promise  of  marriage. 

Circumstances  which  show  that  the  injury  was  particularly 
serious  may  be  shown  in  af^avation  of  damages.  Thus  it 
may  be  shown,  in  order  to  increase  the  damages,  that  the  plain- 
tiff was  seduced  by  the  defendant  under  promise  of  marriage  " 


"Arkatuat:  CollinB  v.  Maok,  31 
Ark.  684. 

Conneelicul:  Hattin  v.  Chapman,  46 
Conn.  607. 

Georgia:  GravM  v.  Riven,  123  Ga. 
224,  51  S.  E.  318. 

IlUnou:  TubbB  v.  Van  Kleek,  12  lU. 
446;  Burnett  v.  Simpkine,  24  111.  264j 
Poehlmann  p.  Kertx,  105  lU.  App.  249; 
Cburan  v.  Sebasta,  131  III.  App.  330. 

Indiana:  Wbalen  v.  Layman,  2 
Blackf.  194,  18  Am.  Dec.  157;  King  v. 
Keney,  2  Ind.  402. 

Indian  Territory:  Davis  v.  Pryor,  3 
Ind.  Ty.  396, 58  S.  W.  660. 

Icnea:  Geiger  v.  Payne,  102  la.  581, 
69  N.  W.  554;  Lauer  v.  Banning,  131 
N.  W.  783. 

LoMtiana:  Smith  «.  Braun,  37  Ia. 
Ann.  225;  Johnaon  v.  Levy,  122  La. 
118,  47  So.  422. 

Maine:  Tyler  ».  Salley,  82  Me.  128. 

Maryland:  Sauer  v.  Schulenberg,  33 
Md.  288,  3  Am.  Rep.  174. 

MataaehvMtU:  Paul  v.  Yiaaia,  3 
Mass.  71,  3  Am.  Dec.  96;  Kelley  b. 
RUey,  106  Masa.  339,  8  Am.  Rep.  336. 

Michigan:  Bennett  e.  Beam,  42  Mich. 
346,  4  N.  W.  8,  36  Am.  Rep.  442. 

Mitmeiola:  Schmidt  v.  Dunham,  46 
Minn.  227,  49  N.  W.  126. 

Miaiouri:  Green  f.  Spencer,  3  Mo. 
318,  26  Am.  Dec.  672;  Hill  v.  Maupin, 
3  Mo.  323,  26  Am.  Dec.  672;  Roper  v. 
Clay,  18  Mo.  3S3;  Wilbur  p.  Johnson, 
58  Mo.  600;  Bird  v.  Hiompeon,  96  Mo. 
424;  lieee  v.  Meyer,  143  Mo.  547,  45 
S.  W.  282;  Onnom  r.  Seba,  131  Mo. 
App.  378,  HI  S.  W.  522. 

N^rrmka:  MusBelman  f.  Baricer,  26 
Neb.  737,  42  N.  W.  750. 

Netn  Jerteg:  Ccnl  v.  Wallace,  24  N.  J. 
L.  291. 


Ntm  York:  Kniffen  n.  McConnell' 
30  N.  Y.  285;  Wells  v.  Padgett,  8  fiaib- 
323;  Jennette  r.  Sullivan,  63  Hun,  361> 
18  N.  Y.  Supp.  266,  43  N.  Y.  St.  647; 
Kolsch  K.  Jewell,  21  App.  Div.  581,  48 
N.  Y.  Supp.  527. 

Ohio:  Matthews  v.  Ciibbett,  II  Ob. 
St.  330. 

Oregon:  Oamun  v.  Winters,  25  Ore. 
260,  36  Pac.  250. 

Temieasee:  Conn  v.  Wileon,  2  Overt. 
233,  5  Am.  Dec.  863;  Goodal  p.  Thur- 
man,  1  Head,  209;  Williams  v.  Hollings- 
wortii,  6  Baxter,  12;  Spellings  v.  Parks, 
104  Tenn.  361,  58  S.  W.  126. 

Texas:  Daggett  v.  Wallace,  76  Tex. 
3S2,  13  S.  W.  46,  16  Am.  St.  Rep.  908. 

Wetl  Virginia:  McKinsey  tr.  Squires, 
32  W.  Va.  41,  9  S.  E.  65;  Dent  v.  Pick- 
ena,34W.Va  240, 12 S. E. 698, 28 Am. 
St.  Rep.  921. 

Witeomrin:  Gieae  ».  Schulte,  69  Wis. 
521,34N.  W.913. 

England:  Beny  ir.  DaCoeta,  L.  R.  I 
C.  P.  331;  Millington  v.  Loring,  6  Q. 
B.  Div.  190. 

Canada:  Bell  v.  Giberaon,  30  N.  Br. 
10. 

The  rule  is  otherwise  in  Pennayl- 
vania,  on  the  ground  that  there  La  a 
separate  action  for  the  seduction,  at 
BUit  of  the  father.  Weaver  v.  Bachert, 
2  Pa.  St.  80,  44  Am.  Deo.  159;  Baldy  tr. 
Stratton,  11  Pa.  316. 

Burks  V.  Shun,  2  Bibb  (Ky.),  341, 
6  Ant.  Dec.  616,  Ih  often  cited  as  a 
dedmon  that  seduction  cannot  be 
shown  in  aggravation.  In  that  case, 
however,  it  was  pointed  out  that 
several  special  drcumstancw  pro- 
vented  BUch  use  of  the  evidence;  the 
father  had  obtained  damages  for  the 
seductioa,    the    seducUon    was    not 
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and  that  she  was  delivered  of  a  bastard  child."  Such  seduction 
must  be  alleged  in  the  pleadings.**  It  is  not  the  mere  fact  of 
seduction  that  aggravates  the  damages,  but  seduction  which 
results  from  the  promise.*'  Thus  seduction  before  the  promise 
of  marriage  cannot  be  shown;  **  nor  can  loss  of  time  and  medical 
attendance  in  giving  birth  to  a  child,*''  nor  the  care  and  main- 
tenance of  the  child.**  Nor  can  disease  supervening  on  the  in^ 
tercourse  be  shown.  ** 

In  an  action  for  breach  of  promise,  it  was  held  by  the  Su- 
preme Court  of  Massachusetts,  that  although  it  might  be  true 
that  damages  for  the  seduction,  as  a  distinct  groimd  of  action, 
could  not  be  added  to  the  damages  to  which  the  plaintiff  was  &[t- 
titled  for  the  breach  of  tbe  alleged  promise,  and  these  damages 
must  be  awarded  solely  for  the  auffeiing  which  resulted  from 
the  defendant's  refusal  to  perform  his  promise,  yet  that  it 
would  not  follow  that  the  act  of  seduction  was  not  to  be  taken 
into  consideration  by  the  jury.  The  damages,  even  imder  this 
rule,  could  not  be  justly  estimated  without  regarding  the  in- 
creased exposure  to  mortification  and  distress  to  which  the 

treaded,  and  it  had  token  pUoe  before         Maine:    Tyler    v.    Salley,    82    Me. 
128. 

WeH  Virgima:  Dent  r.  Pickeiu,  34 
W.  Va.  240,  12  8.  E.  698,  26  Am.  St. 
Sep.  921. 

Wueotuin:  Learitt  v.  Cutler,  87  Wia. 
46. 

"  Sali^ert  v.  R«iug,  135  Wib.  194, 
115  N.  W.  132,  and  caaee  cited. 

Alabama:  Espy  ir.  Jones,  37  Ala. 


IJiw 

In  Rhode  I»Umd  it  was  at  first  hAA 
that  seductjon  oould  not  be  shown  in 
aggravation.  Ferkins  v.  Heraey,  1  R. 
I.  493.  This  case  was  overruled  and 
the  general  rule  adcqDted  in  Maiiu  o. 
Lederer,  21  R.  I.  370,  43  Atl.  876.  But 
thia  case  was  in  turn  overruled  and 
the  doctrine  that  seduction  cannot  be 
shown  in  aggravation  was  restored  in 
Wrynn  e.  Downey,  27  B.  I.  454,  63 
Atl.  401,  4  L.  R.  A.  (N.  S.)  615. 

"  Indiana:  Wllda  v.  Bt^an,  57  Ind. 
453. 

Louisiana:  Johnson  v.  Levy,  122  Ia. 
118,  47  So.  422. 

Minnemta:  Schmidt  v.  Dumham,  46 
Minn.  227,  49  N.  W.  126. 

Termttaet:  Cc»m  v.  WUann,  2  Overt. 
233,  5  Am.  Dec.  663. 

**  Indiana:  Gates  ir.  McIQnney,  48 
Ind.  562,  17  Am.  Rep.  768. 

Kaaw:k\i:  Burka  f.  Shain,  2  Bibb, 
341,  6  Am.  Dec.  616. 


379. 

Kentudcy:  Buika  v.  Shain,  2  Bibb, 
341,  5  Am.  Dec.  616. 

"  GiEse  v.  Schulti,  53  ^s.  462,  10 
N.  W.  598,  65  Wis.  487,  27  N.  W.  353. 
See,  however.  Stiles  v.  Tilford,  10 
Wend.  (N.  Y.)  338. 

■Wllda  p.  Bogan,  67  Ind.  453. 

•  Churan  d.  Sebasta,  131  fll.  App. 
330  (because  the  disease  would  equally 
have  resulted  from  keeping  the  con- 
tract). 

Contra,  however,  Millington  ».  Loi^ 
ing,  6  Q.  B.  Div.  190. 
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pluntiff  had  been  exposed  by  a  seduction  under  a  promise  of 
marriage  afterwards  broken.  *° 

§  699a.  Circumstances  of  the  breach. 

Any  circumstances  attending  the  breach  of  promise  which 
would  tend  to  increase  the  plaintiff's  damage  may  be  shown  in 
aggravation.  Thus  drcumstances  of  abruptness  and  hxunilia- 
tion  with  which  the  engagement  was  broken  may  be  shown  to 
aggravate  the  damages/'  and  the  lei^tb  of  time  dxuing  which 
an  engagement  has  subsisted  is  a  proper  circumstance  for  the 
jury  to  consider."  The  jury  may  take  into  account  the  plain- 
tiff's altered  social  pOEdtion  in  consequence  of  the  defendant's 
misconduct.**  And  for  that  purpose  evidence  of  the  plaintiff's 
poverty  may  be  shown."  The  fact  that  the  defendant  entered 
into  the  contract  with  a  bad  motive  may  be  shown  in  ^fgrava- 
tion.*'  Slanderous  statements  with  regard  to  the  plaintiff  made 
by  the  defendant  at  or  about  the  time  of  the  breach  may  also 
be  shown  to  increase  the  damages,  according  to  the  better 
view;  "  thoi^jh  in  Illinois  this  is  not  allowed,  because  a  separate 
action  woxUd  lie  for  the  slander." 

§  640.  Events  after  suit  brought 

No  evidence  can  generally  be  ^ven  of  any  fact  having  a 
tendency  to  aggravate  the  damages,  which  has  occurred  after 

*  Sherman  e.   Rawsoo,    102   Maae.  1  G.  P.  331.    See  Smitli  p.  Woodfine,  1 

396.    See,  to  the  same  purport:  C.  B.  (N.  8.}  660,  where  the  casM  are 

Maryland:  Sauer  f.  Schulenberg,  33  reviewed. 

Md.  288,  3  Am.  Rep.  174.  MVaoderpool    i>.    Richardson,     62 

Michigan:    Sheah&n    p.    Barry,    ZT  Mich.  336,  17  N.  W.  936. 

Mich.  217.  ••  Kaufman  v.  Fye,  99  Tenn.  146,  42 

New  York:  OetBeboii  v.  Beznstdn,  8.  W.  25. 

37  N.  Y.  Supp.  220.  *  Maine:  Lawienoe  v.  Cooke,  66  Me. 

IFiAConnn;  Salchert  i>.  Reimg,  136  187,  96  Am.  Deo.  443. 

Wu.  19i,  116  N.  W.  132.  MtMoun:  Liese  b.  Meyer,  143  Ho. 

"  Miehiean.-  McPheraon  v.  Ryan,  69  647,  46  S.  W.  282. 

Mich.  33,  20  N.  W.  321.  /few  Hamjtshire:  Chealey  v.  Cheeley, 

PeraitylvawM:  Baldy  e.  Stratton,  11  10  N.  H.  327. 

Pa.  316.  Oregon;  Kelley  e.  Highfield,  15  Ore. 

«  Grant  tr.  WiUey,  101  Maes.  356.  290,  14  Pac.  744. 

*■  NAraaka:  MuBseknan  v.  Barker,  "  Greenup  v.  Stoker,  7  III.  688;  Dun- 

26  NA.  737,  42  N.  W.  759.  Up  i>.  ClaA,  26  HI.  Aw-  673- 


Bitgland:  Berry  v.  Da  Coeta,  L.  R. 
81 
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the  conunencemeDt  of  the  suit."  So  it  has  been  held  that  in  an 
action  for  breach  of  promise,  an  indecent  and  insulting  letter 
written  by  defendant  to  the  plaintiff  after  suit  brought  cannot 
be  proved." 

But  in  Osmun  v.  Winters '"  an  article  published  under  defend- 
ant's 8^;nature,  attacking  plaintiff's  character,  and  an  insulting 
letter  addressed  by  defendant  to  plaintiff,  both  written  after 
the  commencement  of  the  action,  were  held  admismble  and  were 
allowed  to  be  conadered  in  a^ravation  of  damages,  on  the 
ground  that  it  tended  to  show  the  animus  of  defendant  in  re- 
fusing to  perform  the  marriage  contract,  upon  like  grounds  as 
unproved  allegations  of  tmchastity  in  the  pleadings  may  be 
considered  In  a^ravation  of  damages. 

§  640a.  Plea  of  justification  interposed  in  bad  faith. 

If  the  defendant  sets  up  in  bad  faith,  or  witiiout  reasonable 
grounds  for  believing  that  he  will  be  able  to  estabUsh  the  truth 
of  it  a  plea  of  justification  which  constitutes  an  attack  on  the 
plaintiff's  character,  this  will  be  allowed  to  ^gravate  the 
damages."  This  is  held  even  though  the  attempt  is  not  made 
in  the  formal  pleadings,  but  only  in  the  evidence  produced  at 
the  trial." 

In  a  few  jurisdictions  this  doctrine  appears  to  be  carried  so 
far  that  the  defendant  sets  up  a  scandalous  justification  at  his 
peril;  and  if  he  fails  to  prove  it  the  attempt  aggravates  the 
damage,  in  whatever  good  faith  it  was  made.**  In  other  States, 
however,  this  is  r^arded  as  unsound,  on  the  ground  that  it  re- 
stricts the  right  of  the  defendant  to  interpose  a  perfectly  l^al 

«  Dent  V.  Pickens,  34  W.  Va.  240, 12  But  see  Spenmr  i>.  Sinunona,   160 

S.  E.  698,  26  Am.  St.  Rep.  921.  Mich.  292,  12fi  N.  W.  9. 

«Greenleafti.McColley,14N.H.303.  "Kniften  i>.  McConnell,  30  N.  Y. 

"  30  Ore.  177,  46  Pac.  780.  285. 

•'  CaHfomia:  Reed  v.  Clark,  47  Cal.  •>  Colorado:  Fleetwood  v.  Bamett,  It 

194.  Col.  App.  77,  52  Poc.  293. 

Indiana:  Haymond  v.  Saucer,  84  Ind.  Nae  York:  Southard  v.  Rexford,  6 

3.  Cow.  280;  Thom  r.  Knapp,  42  N.  Y. 

Musouri:   Davia  v.   Skgle,   27  Mo.  474,  1  Am.  Rep.  561. 

600;  Cole  v.  Holliday,  4  Mo.  App.  94.  Oregon:  Oamun  f.  Wintera,  30  Ore. 

Nm  York:  Kniffen  v.  McConnell,  30  177,  46  Pac.  780. 

N.  Y.  285.  Tenn£»Ht:    Kaufman    v.    Fye,    99 

Okio:  Duvall  v.  Puhrmon,  3  Ohio  Tenn.  145,  167,  ^  S.  W.  2fi. 
0.  Ct.  305,  2  Oh.  Cir.  Dec.  174. 
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plea;  and  the  justificaUon  is  allowed  to  a^ravate  the  damages 
only  where  it  was  interposed  in  bad  faith.**  An  unsuccessful 
attempt  of  the  defendant  to  prove  that  while  the  plaintiff 
claimed  to  be  waiting  for  the  defendant  to  marry  her  she  was 
trying  to  marry  another  man,  should  not  a^pravate  the  dam- 


§  611.  Mitigatioa.    Bad  character  or  conduct  of  plaintiff. 

Any  circumstance  tendii^  to  diminish  the  damages  which 
would  otherwise  be  recovered  by  the  plaintiff  may  be  shown 
in  mitigation  of  damages.  Thus  it  may  be  shown  that  the 
plaintiff's  character  and  reputation  for  chastity,  sobriety,  or 
otherwise  is  bad.''  This  evidence  tends  directly  to  diminish 
the  damages  which  she  claims  for  loss  of  reputation  and  for 
humiliation  and  wounded  feelings. 

*  Bad  conduct  of  the  plaintiff  may  be  shown  either  in  bar  of 
the  action  altogether  or  in  mit^ation  of  dam^es.  Dissolute 
conduct  on  the  part  of  the  woman  after  the  promise  (or  before 
if  unknown)  dischai^es  the  contract  altogether.  Indecent  con- 
duct before  the  promise,  if  imknown  to  the  defendant,  or  t^ter 
the  promise,  goes  in  mitigation  of  damages."  **    The  plaintiff's 

HoUingB- 


•*  Ctdiforma:  Powers  v.  Wheatley, 
45  Cal.  113;  lUed  v.  Claric,  47  Cal.  194; 

lIHnoU:  Rdler  e.  McKinley,  21  lU. 
308;  Blackburn  v.  Mana,  85  111.  222. 

Indiana:  Hunter  v.  Hatfield,  68  Ind. 
416. 

Iowa:  Denslow  v.  Van  Horn,  16  la. 
476. 

Ohio:  WhiU  v.  Thomae,  12  Oh.  St. 
312.  80  Am.  Dec.  347. 

WiwonHn:  Leavitt  e.  Cutler,  37 
Wis.  46;  Alberta  v.  Alberti,  78  Wis.  72, 
47  N.  W.  96. 

"SimpaoD  i>.  Black,  27  Wis.  206. 

"  CoraieeHeui:  Woodward  v.  Bellamy, 
2  Root,  354. 

/UinoM:  Doubct  t.  Kirkman,  IS  111. 
App.  622. 

Mismuri:  CoIe  v.  Holliday,  4  Mo. 
App.  94;  MaiUiam  t;.  Herrick,  82  Mo. 
App.  327. 

New  York:  Johnaon  b.  CauUdne,  1 
JcAkOB.  Caa.  116. 


Termetme:    Williams 
worth,  6  Baxter,  12. 

Canada:  McGregor  v.  McArthur,  5 
U.  C.  C.  P.  493. 

In  Capehart  v.  Cairadine,  4  Strobb. 
(S.  C.)  42,  it  is  held  that  reports  of 
immoral  acts  of  the  plaintiff  may  be 
proved  in  mitigation  if  they  are  based 
(m  good  foundation. 

Id  Gixmb  v.  Hochatim,  130  N.  Y. 
Supp.  316,  undedrable  tnite  and  ob- 
jectionable characteristics  of  the  (male) 
pituntiff  were  allowed  to  be  shown  in 
mitigation:  aa  that  he  lived  beyond  hia 
means,  failed  to  pay  his  board  bill,  and 
pawned  the  engagement  ring  given  him 
by  defendant, 

"/Uinou:  Butler  u.  Eechleman,  18 
Ul.  44. 

Indiana:  Conaway  p.  Shelton,  3  Ind. 
334. 

loioa:    Denslow  u.    Van   Horn,    19 
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breach  of  the  criminal  law  by  profanity,  is  eaid  to  go  in  mit^a- 
tion;  **  and  so  does  his  habit  of  getting  intoxicated." 

The  fact  of  a  female  pluntiifs  having  had  an  ille^timate 
child,  if  known  to  the  defendant  at  the  time  of  the  promiae,  is 
no  defense  to  the  action,  but  goes  in  mitigation.***  So  in  Illinois, 
the  woman's  connection  with  a  man  other  than  the  defendant, 
before  as  well  as  after  the  promise,  although  the  engagement 
was  formed  or  continued  by  the  defendant,  with  knowledge  of 
the  fact,  goes  in  mitigation  of  the  damages,  on  the  ground  that 
an  unchaste  woman  cannot  be  injured  by  a  breach  of  the  mar- 
riage promise  to  the  same  extent  with  a  virtuous  one.*'  So  far, 
however,  as  the  damages  are  a  pecuniary  compensation  for  the 
loss  of  an  advantageous  match,  the  measure  should  not  be 
affected  by  previous  misconduct  of  the  woman  which  had 
been  forgiven  by  the  defendant.  Indeed,  a  reputable  woman's 
pecuniary  loss  would  perhaps  not  be  so  great  as  that  of  one 
whose  reputation  is  tarnished,  as  it  would  generally  be  more 
easily  made  good.  Perhaps,  moreover,  as  regards  other  dam- 
ages, the  loss  of  the  opportunity  of  retrieving  her  name,  and 
reassumii^  a  position  of  respectability,  is  an  injury  practically 
equivalent  to  the  keener  mortification  which  a  virtuous  woman 
may  be  thought  to  sustain  from  the  breach  of  such  a  contract. 
In  the  case,  however,  of  the  continuance  of  the  woman's  wrong- 
doing, if  such  continuance  be  without  the  suitor's  knowledge, 
she  is  entitled  to  nothing,  and  if  with  his  acquiescence,  to  nom- 

JVfoMacAuMUa:  BoyntoQ  o.  Kellogg,  Texai:  Claric  c  Reese,  26  Te>.  CSt. 

3  Mass.  189,  3  Am.  Dec.  122.  App.  61fi,  64  S.  W.  783. 

Ndmiaka:  Stratton  v.  Dole,  4fi  Neb.         Wigeontin:  AlberU  0.   AlberU,   78 

472,  fl3  N.  W.  876.  Wis.  72,  47  N.  W.  flS,  10  L.  B.  A.  684. 

^eui  Jeney:  Budd  v.  Crea,  6  N.  J.  L.         Evfland:  Ining  v.  Oieenwood,  1  C. 

370.  &  P.  350. 

New  York:  Johnson  e.  CtutUdoa,  1         In  Tompkins  v.  Wadley,  3  Thomps. 

Johns.   Caa.    118,   1   Am.    Dec.   102;  &  C.  (N.  Y.)  424,  an  unchaste  act  27 

WJlard  c  Stone,  7  Cow.  22,  17  Am.  years  before  the  trial  was  allowed  to 

Dec.  496;  Palmer  d.  Andrews,  7  Wend,  be  shown  in  mitigntion. 
142;  KnifTen  v.  McConnell,  30  N.  Y.         •*  Berry  r>.  Bakeman,  44  Me.  164. 
285.  "  Button  p.  McCauley,  5  Abb.  Pr. 

PertTisyUiaitia:  Vac  Storch  v.  Griffen,  (N.  S.)  29,  4  Tmwcr.  App.  447, 1  Abb. 

71  Pa.  240.  Dec.  282. 

SmtiA  Carolina:  C^^diart  v.  Carra-         "  Denalow  v.  Van  Horn,  16  la,  476. 

dine,  4  Strob.  42.  "  Burnett  c.  Simpkins,  24I1L_264; 

aoe.,  Sheahan  ii.  Bairy,  27"Michr2i?r 
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inal  damages  only,  both  on  the  ground  of  her  misconduct,  and 
becatiae  the  loss  of  a  husband  who  has  connived  at  his  wife's 
shame  inflicts  no  damage. 

Inoontiiience  between  the  plaintifT  and  the  defendant  before 
the  promise  should  not  be  shown  in  mitigation  of  damages.'* 
Tlie  fact  that  the  plaintiff  shot  the  defendant  *'  or  abused  the 
defendant's  relatives  *'*  cannot  be  shown  in  mitigation. 

§  641a.  Feelincs  of  tiie  parties. 

The  feelings  of  the  plaintiff  toward  the  defendant  during  the 
existence  of  the  engagement  may  be  shown,  as  bearing  directly 
on  the  compensation  for  wounded  affections;  but  not  her  feel- 
ings after  the  breach  of  the  engagement.  Thus  in  Miller  v. 
Hayes  *'  it  was  held  that  declarations  made  by  the  plaintiff  after 
the  commencement  of  the  suit,  to  the  effect  that  she  would  not 
marry  the  defendant  except  for  his  money,  were  not  admissible 
in  mitigation  of  damages.  But  in  Miller  v.  Rosier  **  similar 
declarations,  made  a  few  days  after  the  engagement  was  broken, 
were  admitted,  as  showing  her  feelings  during  the  engagement. 
The  fact  that  the  plaintiff  had  been  engaged  to  another  person 
previous  to  her  promise  to  the  defendant  cannot  be  shown  in 
mitigation.'^ 

In  the  case  of  Leeds  v.  Cook  **  the  defendant,  just  before  her 
projected  marriage  with  the  plaintiff,  had  eloped  with  another 
man.  In  mitigation  of  damages  it  was  shown  that  the  plaintiff 
had  conducted  himself  with  extreme  indifference  toward  the 
defendant,  bad  entertuned  no  serious  affection  for  her,  and 
had  immediately  after  defendant's  elopement  made  proposals 
of  marriage  to  another  woman.  Lord  Ellenborough  said  that  if 
the  plaintiff  appeared  to  be  of  gross  manners  and  destitute  of 
feeling,  as  he  complained  by  this  action  of  an  injury  in  the  loss 
of  the  society  of  a  woman  which  he  appeared  never  to  have 

••  Alabama:  Espy  e.  Joaem,  37  Ala.  "  Albert!  v.  AlberU,  7S  Wis.  72,  47 

379.  N.  W.  95,  10  L.  R.  A.  684. 

ColoTado:  Fleetwood  v.  Bamett,  11  ••34  Is.  496,  11  Am.  Rep.  164. 

Col.  App.  77,  62  Pac.  293.  ••  31  Mioh.  475. 

See,  bovever,  ad  mtinuitioii  to  the  "  Edge  v.  Griffin  (Tex,  Civ.  App.), 

contrary  effect  in  Welb  v.  Fkdgett,  8  63  S.  W.  148. 

Bart).  (N.  Y.)  323.  •■4  Eap.  3C0. 

••  Schmidt  tr.  Dumham,  46  Minn. 
227,  49  N.  W.  126. 
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valued,  and  the  pleasures  of  which  society  he  seemed  little 
calculated  to  taste,  the  jury  should  take  it  into  their  considera- 
tion in  th^  verdict. 

On  the  other  hand,  the  defendant  should  not  be  allowed  to 
prove  his  own  feelings  in  order  to  mitigate  the  damages;  for 
that  would  be  allowing  him  to  shelter  himself  behind  his  own 
wrong.  Thus  in  Piper  v.  Kingsbury  *"  it  was  held  that  the  jury 
could  not  consdder  in  mitigation  of  damages  the  possible  con- 
sequeoces  of  an  tmhappy  maniage  with  the  defendant,  rear 
dered  such  by  the  want  of  that  love  and  affection  which  a  hus- 
band ^ould  bear  his  wife,  the  court  saying :  "  It  would  virtually 
have  been  saying  that  the  plaintiff  ought  not  to  recover  the 
damage  actually  sustained,  because  the  defendant  might  have 
inflicted  a  greater." 

It  has  been  held  by  a  majority  of  the  New  York  Court  of 
Appeals  that  the  defendant  might  show  in  mitigatioD  of  dam- 
ages in  this  action,  that  the  breach  proceeded  from  no  chaise  of 
feeling  on  his  part,  but  was  in  deference  to  the  wishes  of  his 
mother,  a  woman  in  infirm  health.'"  But  such  evidence  must 
be  taken  merely  as  tending  to  reduce  the  standard  to  compen- 
satory, and  to  exclude  exemplary  damages.  The  plaintiff  can- 
not be  the  less  entitled  to  compensation  for  the  injury  sus- 
tained, because  of  the  circumstances  which  palliate  the  d^end- 
ant's  conduct. 

§  641b.  Physical  defects  of  the  parties. 

Physical  defects  or  bad  health  on  the  part  of  either  party 
may  be  shown  in  mit^tion.  Thus,  it  may  be  shown  in  mitiga- 
tion, that  the  defendant  was  affected  with  an  incurable  disease 
at  the  time  of  his  breach  of  the  promise.'*  So  bad  health  on  the 
part  of  the  plaintiff  may  be  shown,  on  the  ground  that  damages 
may  be  affected  by  any  condition  of  mind  or  body  which  unfits 
a  party  to  fulfil  the  position  of  wife  or  husband.'*  If,  however, 
this  condition  was  known  to  the  defendant  at  the  time  of  entei^ 
ing  into  the  engagement  the  case  is  otherwise.    Thus  in  Lohner 

•  48  Vt.  480,  486.  Indiana:  Mitbin  v.  Webeter,  129  Ind. 

»  Johnson  v.  Jenkins,  24  N.  Y.  252.  430,  28  N.  E.  863, 28  Am.  St.  Rep.  190. 

"  lUiiune:  Sprague  v.  Crwg,  51  111.  "  Walker  it.  Johnson,  6  Ind.  App. 

288,  2  Am.  R«p.  301.  000,  33  N.  E.  287. 
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V.  Coldwell  ''*  the  defendant  attempted  to  mitigate  damages  by 
showing  that  there  was  insanity  in  the  plaintiff's  family.  The 
court  held  that  this  could  not  be  done  in  the  absence  of  evi- 
dence that  the  defendant  was  ignorant  of  the  fact  when  he  en- 
tered into  the  engagement,  and  that  he  broke  oft  the  engage- 
ment in  consequence  of  the  insanity. 
Close  kinship  of  the  parties  cannot  be  shown  in  mit^tlon  of 


§  641c.  Offer  of  performance  after  breach. 

An  offer  of  the  defendant,  after  breach,  to  marry  the  plain- 
tiff may  be  shown  as  bearing  on  the  amount  of  damf^es.^' 
This  ia  perhaps  not  properly  mitigation  of  damages,  but  on 
general  principles  it  would  show  that  the  plaintiff  had  an  op- 
porttmity  to  avoid  the  loss  of  the  pecuniary  advantages  of 
the  marriage,  and  therefore  should  not  recover  compensation 
for  the  loss  of  such  advantages. 

Under  certain  circumstances  the  offer  will  not  mitigate  the 
damages;  as  where  the  defendant  by  his  misconduct  has  made 
an  acceptance  of  the  offer  impos^ble.  In  such  a  case  the 
Su{ffeme  Court  of  Michigan  said:  ''* 

"The  contract  of  marriage  is  one  so  dependent  upon  affec- 
tion that  where  this  is  wantii^,  a  imion  would  be  more  likely 
to  add  to  than  lessen  the  dam^es;  instead  of  bringiDg  happi- 
ness to  the  parties,  it  would  be  more  likely  to  entail  lifelong 
misery  on  one  or  both.  The  affection  which  the  plaintiff  may 
have  had  for  the  defendant,  and  under  the  influence  of  which 
she  may  even  eagerly  have  accepted  a  matrimonial  alliance 
with  him,  may  by  his  subsequent  conduct  have  been  turned 
into  loathing  and  contempt,  so  that  a  marriage  which  at  a 
certain  time  would  have  been  to  her  one  of  the  mt^t  desirable 
of  events,  would  at  a  subsequent  period,  even  in  thought, 
be  repulsive. 

"lET«t.av.App.444,399.W.591.  Indiana:  KurtB  v.  Frank,  76  Ind. 

»  Albert!  V.  Alberti,  78  Wis.  72,  47  694,  40  Am.  Rep.  275. 

N.  W.  95,  10  L.  R.  A.  584.  Conim.  Holloway  v.  Griffith,  32  Iowa, 

"  VniUd  StaiM:  McCarty  i>.  Hery-  409.  7  Am.  Rep.  208. 

ford,  125  Fed.  46.  "  Bennett  v.  Beam,  42  Mich.  346, 

AIoAoma;  KeUy  v.  Renfro,  0  Ala.  352,  4  N.  W.  8,  36  Am.  Rep.  442. 
336,  44  Am.  Dec.  441. 
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"A  supposed  virtuous  man  of  wefdth,  refinement,  and  re- 
spectability, gains  the  affections  of  a  young  lady,  and  under  a 
promise  of  marriage  accomplishee  her  ruin,  then  abandonB 
her  and  enters  upon  a  life  of  open  and  notorious  profligacy  and 
debauchery,  and  when  sued  he  offers  to  carry  out  his  agree- 
ment^offers  himself  in  marriage,  when  any  woman  with 
even  a  spark  of  virtue  or  sensibility  would  shrink  from  his 
polluted  touch.  To  hold  that  the  offer  of  such  a  skeleton, 
and  refusal  to  accept,  could  be  considered  even  in  mitigation 
of  damages,  would  shock  th?  sense  of  justice  and  be  ^mply  a 
legal  outrage.  Such  an  offer  could  in  no  way  atone  for  the 
past,  or  have  any  tendency  to  show  that  the  defendant  had 
not,  and  was  not  acting  in  a  most  heartless  and  outrageous 


But  these  remarks  must  be  taken  in  the  light  of  the  peculiar 
circumstances.  This  is,  indeed,  true  in  every  case  where  evi- 
dence of  circumstances  of  mitigation  or  a^ravation  is  offered. 
It  is  not  to  be  supposed  that  in  a  proper  case,  as,  for  instance, 
where  defendant  had  honestly  believed  the  plaintiff  to  be  of 
bad  character,  and  subsequently  discovered  his  mistake  of- 
fered reparation,  the  court  would  have  rejected  evidence  of 
the  facts. 
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648a.  Breach  ot  contract  by  sub- 
contractor. 


§  642.  Damages  recoverable  by  buflder. 

Where  the  owner  cancels  the  contract,  or  refuses  to  permit 
performance  by  the  defendant,  the  measure  of  damages  is 
the  profit  of  the  contract,  that  is,  the  contract  price  less  ^he 
cost  of  completing  performance.^  The  prevailii^  opinion  is, 
that  if  the  contractor  has  made  sub-contracts  which  he  is 


'Alabama:  Tutwiks'  c.  Bums,  160 
Ala.  386,  49  So.  465. 

Arktuuag:  Womble  v.  Hickson,  91 
Arte.  266,  121  8.  W.  401. 

CaHfomia:  O'Gonaell  v.  Main  A  T. 
8.  H.  Co.,  »  Cal.  515,  27  Pac.  373,  25 
Am.  St.  Il«p.  145. 

m»oia:  Ryan  t>.  Miller,  163  lU.  138, 
as  N.  E.  642. 

Maiaaekua^U:  John  Soley  &  Sons  v. 
Jonee  (Man.),  95  N.  K  ft4. 

Midtioan:  Sehdblev.  Kl«n,  89  Mich. 
376,  60  N.  W.  867. 

iSwmMota:  Swanaon  r.  Andrews,  83 
Mian.  605,  86  N.  W.  465. 

Nebrradea:  Von  Dom  v.  Mengedoht, 
41  N^.  526,  69  N.  W.  800. 

Nta  Jeney:  Wiboo  v.  Borden,  68 
N.  J.  L.  627,  64  AU.  815;  SulKran  v. 
Moffatt,  70  N.  J.  L.  4,  5«  Atl.  304. 

New  Yoi*:  McMaster  v.  Stote,  108 


N.  Y.  642,  16  N.  E.  417;  Miller  v. 
Hahn,  23  App.  Div.  48,  48  N.  Y.  Supp. 
346;  Schleeingv  o.  Ritchie,  115  N.  Y. 
Supp.  116. 

Permsylnania:  Shalleoberger  v.  Stand- 
ard 8.  M.  Co.,  223  Pa.  220,  72  Atl. 


Teau:  Joske  r.  Pleasants,  15  Tex, 
Ov.  App.  433,  39  S.  E.  686. 

WathingUm:  Chase  n.  Smith,  36 
Wash.  631,  77  Pac.  1069. 

See  aTOe,  i  614. 

If  the  plaintifF  has  already  reocdved 
more  than  his  outlay  and  the  profits 
he  is  able  to  prove,  he  can  reoovN 
nothing.  McElwee  tr.  Bridgeport  L, 
&  1.  Co.,  54  Fed.  627,  13  U.  S.  App. 
196,  4  C,  C,  A.  626. 
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obliged  to  break  on  account  of  the  cancellation  of  the  con- 
tract he  is  not  entitled  to  compensation  for  the  damage  he 
must  pay  the  sub-contractor;  apparently  on  the  ground  that 
the  loss  is  remote.*  Any  materials  of  the  builder  which  are 
used  by  the  owner  after  the  breach  are  of  course  to  be  paid 
for,'  though  if  they  are  considered  in  the  profit  the  builder 
of  course  cannot  a  second  time  recover  their  value.*  It  has 
been  held  in  New  York  that  the  plaintiff  cannot  prove  sub- 
contracts into  which  he  has  entered  in  order  to  show  what 
profit  he  would  have  made  on  the  contract; '  but  on  the  other 
hand,  when  after  the  breach  the  house  was  completed  by  the 
defendant,  it  has  been  held  in  Alabama  that  the  defendant 
might  show  the  cost  of  completion  for  the  purpose  of  showing 
the  amount  of  profit  plaintiff  would  have  made.*  In  Swanson 
t>.  Andrews'  a  builder  was  to  receive  an  additional  amoimt 
if  certun  chaises  were  made  in  the  plans.  This  builder  was 
discharged,  and  another  was  employed  to  build  the  house, 
and  the  changes  were  in  fact  made.  It  was  held  nevertheless 
that  the  first  builder  was  not  entitled  to  compensation  based 
on  the  extra  work,  since  he  was  not  entitled  by  the  contract 
to  do  it. 

Where  upon  a  contract  to  construct,  the  defendant  delayed 
the  construction,  the  plaintiff,  who  was  the  contractor,  was 
allowed  to  recover  the  increased  cost  of  construction  caused 
thereby.*    Mitchell,  J.,  said: 

"Where  a  contractor  in  good  faith  enters  upon  the  per- 
formance of  a  contract,  and  incurs  expense,  the  employer 
having  notice  of  that  fact,  if  the  employer,  either  by  an  order 
or  by  n^igently  fiuling  to  perform  an  essential  part  to  be 
performed  by  him,  suspends  the  execution  of  the  contract, 
upon  a  resiunption  and  completion  of  the  work  it  will  be 

«  Smith  V.  Dnited  Statee,  11  Ct.  a.  •  Brodie  tr.  Poat,  123  App.  Div.  749, 

707.  108  N.  Y.  Supp.  414;  Wetter  v.  Klein- 

Confni,  Smith  v.  Rcmden,  129  Mass.  ert,  139  App.  Div.  220, 123  N.  Y.  Supp. 

322.  766. 

'Alabama;  Tutwiler  v.  Bvum,  160  •Smithr.  Davia,  150  Ala.  106,  43So. 

Ala.  386,  49  So.  455.  729. 

Nev>  York:  Cariin  v.  New  York,  132  '83  Mimi,  505,  86  N.  W.  466. 

App.  £»v.  SO,  116  N.  Y.  Supp.  346.  *  Louisville  &  N.  R.  R.  t>.  Hollnbach, 

•  Smith  V.  Davia,  150  Ala.  106,  43  105  Ind.  137, 146, 161,  6  N.  E.  2S. 
So.  72B. 
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HopUed  that  aU  Idea,  necessarily  occasioned  by  such  suspen- 
sion,  of  which  the  esiployer  is  at  the  time  notified,  shall  fall 
upon  Mm.  T^  contractor  may  not  acquiesce  in  the  aispen- 
taxm  in  sUeBoe,  and  iipoD  the  leeumption  and  con^letion  of 
the  woric  dakn  the  co&tract  price,  and  damages  for  that  which 
may  have  oceuired  with  his  acquieecence.  If,  however,  notice 
be  given  of  his  readiness  and  willingness  to  prosecute  the  work 
to  completion  within  the  time  agreed  upon,  and  that  its  sus- 
pensioD  will  invohre  him  in.  loss,  we  can  discover  no  principle 
upon  whidi  it  can  be  held  that  the  loss  must  fall  upon  the 
conbiactor  in  case  of  a  voluntary  resumption  of  the  con- 
tract. .  .  .  The  plaintiff  may  recover  as  damages  any  direct 
Ices  whi<^  he  sustained  by  the  unreasonable  suqiendon  or 
d^y  (^  the  w(h^  by  the  employer.  The  employer  must  have 
had  notice  that  the  suspension  would  result  in  loss,  and  the 
suspennon  must  not  have  been  consented  to  by  the  con- 
tractor." 

In  this  case  the  contractor  recovered  compensation  for 
injury  to  tools,  and  inteseet  for  the  period  of  delay  upon  all 
moneys  invested  upon  materials  furnished  for  the  work,  and 
labor  necessary  in  furnishing  them.'  So  where  the  plaintiff 
and  defendant  ent«^  into  a  written  contract,  by  which  the 
former  agreed  for  a  c^tiun  sum  to  be  paid  him  by  tiw  latter 
to  do  the  carpenter's  work  on  a  school-bouse  to  be  built,  and 
furnish  aitd  use  t^e  oecessary  materials,  and  that  he  would 
"conmience  said  work  and  i»-ooeed  therewith  without  delay, 
and  in  such  a  mianner  as  not  to  delay  the  contractor  for  the 
mason  work,"  it  was  held  that  this  covenant  imi^ed  a  cor- 
relative obligation  on  the  part  of  the  defendant  to  have  his 
building  in  readiness  for  the  plaintiff  to  perform  the  condi- 
tion; and  that  the  plaintiff,  having  susttdned  damages  from 
the  defendant's  delay  in  havii^  the  building  ready  for  him 
to.  do  the  work,  could  maintain  an  action  to  recover  the  amoimt 
of  his  damages,  in  which  was  included  his  increased  expense 
from  the  delay."    The  contractor  is  entitied  to  recover  all 

*  Aee.,  loBgford  v.  United  SUteB,  96  ><■  AlUunon  v.  Albany,  43  Baifo.  (N. 
Fed.  933;  Kellogg  Bridge  Co.  P.  United  Y.)  33;  Weeks  o.  Rector,  etc.,  of 
StaUo,  15  Ct.  CI.  206.  IWnity  Church,  38  App.  Div.  196,  67 

N.  Y.  Supp.  670. 
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other  expenses  and  inconvemence  caused  by  the  delay,"  such 
as  wages  necessarily  paid  while  the  work  was  delayed,"  en- 
hanced cost  of  labor  after  the  work  was  resumed/'  enhanced 
price  of  matraials,"  and  deterioration  of  materials  during  the 
delay. '^  But  he  cannot  recover  for  any  interruption  of  his 
work  which  he  should  have  foreseen  and  guarded  gainst." 


§  U3.  Damages  for  failure  to  build. 

The  measure  of  damages  for  the  failure  of  a  contractor  to 
construct  a  building  is  the  reasonable  cost  of  having  the 
buildii^  constructed  by  another  contractor  less  the  contract 
price."  Where  a  certain  portion  of  the  building  is  left  undone 
the  same  rule  applies;  that  is,  the  increased  cost  of  completion 
is  the  measiu%  of  dam^es  for  failure  to  complete.'*  So  where 
a  builder  was  to  build  a  cornice  in  the  ceiling  of  a  room  at  a 
certain  price  and  failed  to  do  so,  the  measure  of  < 

"  lUinoU:  Coed:  County  v.  Sexton, 
16  III.  App.  93. 

South  Dakota;  Hickok  ».  W.  E. 
Adams  Co.,  IS  8.  D.  14,  99  N.  W.  77. 

Texa*:  Hood  t>.  R^nee,  19  Tez.  400, 

"  Uniied  SlaUa:  Figh  v.  United 
States,  8  Ct.  a.  319;  Bitting  v.  United 
States,  2S  Ct.  CI.  602. 

New  Hampthire:  Hutt  v.  Hickey,  67 
N.  H.  411,  29  AU.  466. 

>i  Sigh  f.  United  Statee,  8  Ct.  CI. 
310;  Bitting  t>.  United  Statea,  26  Ct. 
a.  602;  Ijuigford  v.  United  States,  95 
Fed.  933. 

'•  Flgji  V.  United  States,  8  Ct.  O. 
319;  Kelly  t>.  United  States,  31  Ct.  CI. 
361. 

"  Figh  V.  United  Statee,  8  a.  Q. 
319;  Langford  ir.  United  Statee,  96 
Fed.  933. 

"Thomas  W.  Finucane  Co.  v. 
Bosnl  of  EdvicatJon,  100  N.  Y.  76,  82 
N.  E.  737. 

"  UmUd  Staltt:  Hunt  r.  Or^on  P. 
Ry.,  36  Fed.  481 ;  American  Surety  Co. 
p.  Woods,  106  Fed.  263,  45  C.  C.  A.  282. 

MatuachuteUs:  Hebb  i>.  Welch,  185 
Ma88.  335,  70  N.  E.  440. 

ffew  York:  National  Contracting  Co, 


V.  Hudson  River  W.  P.  Co.,  118  App. 
Div.  666,  103  N.  Y.  Supp.  641. 

Ortgm:  Savage  v.  Qlenn,  10  Ore.  440. 

So  in  a  ocvenant  by  landlord  to 
buiM  a  wall  for  the  tenant,  the  waD 
not  being  built,  the  measure  of  dam- 
ages  is  the  cost  of  building  the  wall 
with  oompensation  for  loee  of  use  of 
the  premises  during  rebuilding.  Fisher 
V.  Go^>el,  40  Mo.  476;  ace.,  Candler 
Inv.  Co.  ti.  Cox,  4  Oa.  App.  763,  62  S. 
£.479. 

Where  the  contract  gives  the  owncx 
the  ri^t  to  complete  the  contract  at 
the  expense  of  the  builder,  and  he  doea 
so  in  good  faith,  he  may  recover  the 
cost  of  80  doing  without  the  necesnty 
of  proving  the  cost  reasonable.  Bair 
V.  SIricher,  163  Fed,  129,  82  C,  C.  A. 
281. 

"New  York:  McGrath  o.  Htvgan, 
72  App.  Mv.  152,  78  N.  Y.  Supp.  412; 
Deeves  v.  Richardson  &  Boynton  Co., 
69  N.  Y.  Super,  a.  423, 14  N.  Y.  Supp. 
633;  Watte  v.  Board  of  Education,  9 
App.  Div.  143,  41  N.  Y.  Supp,  141. 

Texas:  Mills  v.  Paul  (Tex.  Gv.  App.), 
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was  the  cost  of  placing  the  cornice  in  the  celling  less  the  con- 
tract price  for  doing  so."  If  the  building  is  left  incompleted 
it  is  immaterial  that  in  its  incomplete  condition  its  value  for 
purposes  of  sale  is  not  lessened  by  reason  of  the  work  left 
undone;  so  where  the  owner  of  a  house  which  the  defendant 
had  failed  to  complete  sold  it  in  the  condition  in  which  the 
defendant  left  it  and  there  was  no  evidence  that  the  price  he 
received  was  less  than  he  would  have  recdved  if  the  defendant's 
contract  had  been  fully  performed,  he  nevertheless  was  en- 
titled to  recover  the  cost  of  completing  according  to  the  con- 
tract." 

§  644.  Defective  construction. 

Where  the  building  is  completed  but  the  construction  is  in 
some  respect  defective,  the  principle  upon  which  damages  are 
to  be  estimated  will  depend  on  whether'  the  defect  can  be 
remedied  by  the  expenditure  of  a  reasonable  amount  of  money. 
If  in  view  of  the  expense  it  is  reasonable  to  remedy  the  defect, 
then  the  measure  of  dunages  is  the  cost  of  remedying  it.^' 
If,  on  the  other  hand,  the  value  of  the  building  with  the  defect 
is  greater  than  its  value  without  the  defect  less  the  cost  of 
applying  the  remedy,  then  the  measure  of  damages  is  the 
diminution  in  the  value  of  the  building  by  reason  of  the  defect.'* 

»  New  York  Metal  Ceiling  Co.  v.  Virginui:  Liunbert  o.  Jenkina,  71  8. 

aty  Homee  Imp.  Co.,  88  N.  Y.  Supp.  £.  718. 

233.  "Colorado:    Sohafer    ».    Gildea,    3 

»ElurtnuKl  V.  Barth,  41  Waah.  321,  Colo.  IG. 

83  Pac.  306.  Kentuekj/:  Taulbee  v.    Moore,    106 

"  Califomia:  Carpenter  v.  Ibbctaon,  Ky.  749,  61  8.  W.  564;  Short  f.  Moore, 

1  Cal.  App.  272,  81  Pac.  1114.  19  Ky.  L.  Rep.  1225,  43  S.  W.  211; 

KentwJcy:  Forbes  c.  Hunter,  31  Ky.  Hartford  Mill  Co.  v.  Hartford  T.  W. 

L.  Rep.  285, 102  8.  W.  246.  Co.,  121  8.  W.  477. 

Mawackntettt:  Goddard  ti.  Barnard,  Mauaehut^U:  Wliite  v.  McLaren, 

16  Gray,  205.  161  Mass.  553,  24  N.  E,  911. 

MitAigan:  Gerraein  v.  Union  School  ^««i   York:  Walter  v.  Hangen,  71 

DiBtrict,  158  Mich.  214, 122  N.  W.  524.  App.  Div.  40,  76  N.  Y.  Supp.  683; 

Miuouri;  Hirt  t>.  Hahn,  61  Mo.  496;  Haiat  o.  Bell,  24  App.  Div.  252,  48  N. 

Wright  V.  Sanderson,  20  Mo.  App.  534.  Y.  Supp.  405. 

Okio:  Soroetby  v.  Tappan,  Wright,  Ort^:  Chamb^in  n.  Hibbard,  26 

fflO.  Ore.  428,  38  Pac.  437. 

Pennajrlronia:  Morgan  v.  Qambol,  But  see  American    Surety  Co,    r 

230  Fa.  165,  79  Atl.  410.  Lyons,  44  Tex.  Ot.  App.  150,  S7  8. 

Termeatee:  Gibson  p.  Carlm,  13  Lea,  W.  1080.     In  this  case  the  court,  in 

440.  answer  to  the  contention  that  the  dif- 
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Id  no  case  can  the  measure  <^  damages  be  reduced  to  the  cost 

of  a  remedy  for  the  defect  vluch  does  not  really  give  to  the 
owner  substantially  what  he  had  contracted  for.  So,  where  a 
flue  in  a  buildii^  was  faultily  constructed,  and  it  was  clumed 
that  the  defect  could  be  Tetne<£ed  by  putting  on  a  cwtain 
kind  of  ventilator,  the  court  held  that  damages  could  not  be 
confined  to  the  cost  of  putting  in  the  vHitilator  if  the  ventilator 
injured  the  appearance  of  the  boildiDg  or  i<x  other  reasons 
was  imderirable.** 

Wh««  the  building  is  defectively  constructed,  consequraitial 
danu^es  may  be  recoverable  in  addition  to  the  cost  of  remedy- 
ing the  defect  or  the  diminution  in  value.^*  So  in  case  of  a 
defective  roof,  the  owner  may  recover  compensation  for  in- 
juries to  the  contents  of  the  building  by  rain.*'  Loss  of  use 
of  the  building  during  the  necessary  repairs  may  also  be  re- 
covered." 

§  646.  Delay  in  construction. 

Where  a  contractor  does  not  finish  a  house  in  the  time  agreed, 
but  is  afterward  allowed  to  go  on  with  the  contract,  the  owner 
recovers  the  value  of  the  use  of  the  building  during  the  dday, 
or  in  other  words  the  rental  value  d  the  buildii^." 

erence  in  Taloe,  if  Icm  tliaa  the  cost  S34  (improper  fousdatioo;  recover  for 

of  completion,  wbb  tlie  limit,  et  ro-  iainijr  to  buiidiiic  by  craoka  in  wall 

coTcty  Mid:  ''To  adopt  tlw  BMBSure  caused  by  defect  in  fomtdaitjon). 

of  damages  contended  for  would  tie  to  **  Miaatmri:   Hsysler   v.   Owen,   61 

force  ^>peUee  to  foreso  the  benefit  of  Mo.  270. 

her  bargain  and  accept  and  pay  for  a  TnutcMss:  G&oon  v.  Cariin,  13  Lea, 

building  different  from  tliat  contracted  440. 

tor.    She  had  the  right  to  demaJid  that  In  Goddard  v.   BaiBard,   16  Gray 

the  building  be  completed  accmding  (MtuB.),  205,  Hxi  font)  of  tW  contract 

to  the  eontiact,  and,  if  the  contractor  waa  held  to  prevent  reoovny  ot  aich 

i«fuBed  to  remedy  the  defecta  in  the  damage. 

building  as  ctmstnwted  by  him,  die  **  Manaekiu«&a:  White  p.  McIathi, 

waa  entitled  to  reeover  a*  danuses  the  ISl  Mass.  563, 24  8.  E.  Bll. 

amount  it  would  coat  her  over  and  Okio:  Boa^tb/y  e.  Tappta,  Wri^t, 

above  the  contract  price  to  hftve  the  229. 

ddeeta  ramedied  and  tlie  biiildii^  com-  See  Lord  •.  Comstoek,  S2  N.  Y. 

pleted  in  accordance  with  tiie  con-  Super.  Ct.  648  (cannot  recover  for  loes 

tract."  o!  particular  chance  to  let  tlie  building 

» I^nimore  v.   CcHnanche  County  during  the  delay). 

{Tex.  Civ.  App.),  32  S.  W.  367.  "  Colorado:  Mclntire  v.  Barnes,  4 

**  Wri^  V.  Sanderson,  20  Mo.  App.  Colo.  285. 
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Hie  owner  cannot  recover  rent  which  could  have  been 
realized  from  any  particufsr  lease;  that  not  ha-ving  been  con- 
templated by  the  builder;  *  and  it  is  therdore  immaterial  to 
show  that  "die  bnilding  eoold  have  been  rented." 

Damages  for  loss  of  a  particular  use  c^oiot  be  recovered  in 
the  absence  d  evidence  titat  notice  of  t^  use  was  given  to  tiie 
defendant.  *°  So  rent  paid  by  'die  pbuntaff  for  anotiier  house 
cannot  be  recovered.'^ 

If,  however,  there  is  notice  o5  the  ^eoiad  use,  damages  may 
be  recovered  for  consequential  damage  in  a  proper  ease.  So 
wiiere  there  was  notice  of  the  intended  use  of  the  house  for  a 


Georgia:  -CHmon  v.  Hunt,  118  Ga. 
Ml,  88  B.  E.  983. 

mnois:  Kotf  «..  Lull,  70  ID.  420; 
Hawley  n.  FtorAtAm,  44  m.  App.  830; 
G&ttmitli  V.  Chicago  A.  I.  WoAb,  SO 
m.  App.  246. 

loKa:  Novelty  Iron  Worics  tr.  Capitol 
aty  Oatmeal  Co.,  88  la.  524,  65  N.  W. 
SIS. 

Ktnlvekff:  Simon  ii.  I^idue,  9  £y.  L. 
R<p.  60. 

Maryland:  Abbott  v.  Oatch,  13  Md. 
314,  71  Am.  Dec.  685. 

Maamidiima»:  C.  W.  Hunt  Co.  t. 
BoBton  El.  Ry.,  199  Man.  220,  85  N. 
£.  446. 

Miehigtm:  Covode  r.  Piindpaal,  110 
Mich.  672,  68  N.  W.  987. 

Miatomi:  McConey  v.  Wallace,  22 
Mo.  App.  377;  Dengler  «.  Auer,  56  Mo. 
App.  643. 

Nw>  York:  Huff  v.  lUnaldo,  66  N.  Y. 
664;  Herter  v.  Knojt,  63  N.  Y.  661; 
Lord  0.  Comstock,  '52  N.  Y.  Super,  Ct, 
648. 

OnQon:  Savage  v.  Glenn,  ID  Ore.  440. 

Penaeybmnia:  Rogers  v.  Banna,  60 
Pa.  482;  Findi  t>.  HeermanB,  6  Ixa. 
Leg.  Reg.  126. 

South  CanHna:  Harwood  v.  Tappan, 
2  Spear,  636. 

Tesuu:  J.  T.  Stark  Grain  Co.  c. 
Haity  Broa.  Co.  (Tex.  Civ.  App.),  122 
8.  W.  947. 

If  no  rental  value  or  value  «rf  use  can 


be  [woved,  the  platotiff  nay  Tecover  at 
least  nominal  damagea.  SmiUi  v.  Green 
(Tex.  av.  ApP-)>  122  S.  W.  919. 

"OMTfto.-  Cannon  v.  Hunt,  US  Ga. 
SOI,  88  S.  £.  968. 

Ilimmi:  Hawley  t>.  Forahdm,  44  III. 
App.  320. 

Maryland:  Abbott  v.  Gatoh,  IS  Md. 
314,  71  Am.  Dec.  63S. 

Nea  York:  Lord  v.  Comstock,  52  N. 
Y.  Super.  Ct.  548. 

In  Consaul  v.  Sheldon,  95  Neb.  247, 
52  N.  W.  1104,  the  plaintiff  was  allowed 
lo  bImw  an  actual  lease  of  the  building, 
it  appealing  that  the  rent  was  less  than 
thereasonable  rental  value.  Th^  oonrt 
intimated  fhat  under  these  dreum- 
stances  the  plaintiff  would  be  restricted 
to  the  agreed  rent;  but  this  would  seem 
a  mistake.    See  f  243a. 

■  nUnme:  Galbraith  v.  Chicago  A. 
I.  Worke,  50  111,  App.  246. 

Mviagtm:  Covode  v.  Priucipaal,  110 
Mich.  672,  68  N.  W.  987. 

A  few  dedmonsto  the  contrary  must 
be  regarded  as  eiraneouB,  and  over- 
ruled by  die  late  oasEs:  e.  ip. Wagner  d. 
Corkhill,  40  Baib.  (N.  Y.)  175. 

"  Galbraith  e.  Chicago  Ardiitectural 
Iron  Wo^  60  111.  App.  246. 

"  Geeryia:  Camion  o.  Hunt,  113  Qa. 
501,  38  S.  E.  983. 

Kentucky:  Jandee  v.  fUier,  S  Ky.  L. 
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dwelling  house  for  plaintiff  into  which  his  furnittiTe  must  be 
put  at  a  certain  time,  he  may  recover  the  cost  of  storii^  the 
furniture.'*  So  where  the  defendant  knew  that  the  pluntiff 
needed  the  structure  in  order  to  land  coal  from  vessels  during 
a  coal  stiike,  he  was  responsible  for  the  loss  to  plaintiff  fnnn 
failure  to  have  it  for  such  use;  and  the  cost  of  furnishing  a  sub- 
stitute for  the  purpose  was  recoverable.**  And  where  defend- 
ant contracted  to  build  a  gas-holder  to  be  furnished  Decem- 
ber 1,  and  he  had  notice  that  it  would  be  needed  during  each 
Decemb^  and  January  only,  the  owner  could  recover  a  year's 
rental  for  a  two  months'  delay.  *^  Where  defendant  had  notice 
that  the  building  which  he  agreed  to  construct  was  leased,  he  is 
liable  for  loss  of  rent;  though  not  for  special  damages  paid  by 
plaintiff  to  the  lessee  tmder  a  special  clause  in  the  lease  oi  which 
he  had  no  notice.*'  So  where  the  plaintiff  and  defendant  owned 
adjoining  buildings  and  the  defendant  wished  to  take  down  a 
party  wall  between  them  and  contracted  with  plaintiff  that  it 
should  be  rebuilt  within  three  weeks,  and  plaintiff  thereupon 
with  knowledge  of  the  defendant  made  an  agreement  with  her 
tenant  that  if  the  repairs  lasted  more  than  three  weeks  she 
should  pay  a  large  compensation  per  day,  and  defendant  did 
not  complete  the  repairs  within  three  weeks,  it  was  held  that 
he  was  responsible  for  the  amount  of  money  plaintiff  had  to 
pay  her  tenant  under  the  agreranent."  In  any  case  the  specific 
profits  anticipated  from  use  of  the  building  cannot  be  recovered; 
they  are  too  uncertain.*^ 

"  Hexter  p.  Knox,  63  N.  Y.  561.  it  was  oompleted  and  was  iajured  by 

"  C.  W.  Hunt  Co.  V.  Boston  £1.  Ry.  the  we&ther.     The  pliuntiff  was  slao 

199  Man.  220,  8S  N.  E.  446.  delayed  in  harveetiDg  his  crop,  umI 

"Wood  B.  J<diet  QasKght  Co.,  Ill  some  of  it  Buffered  injury  from  frost. 

Fed-  463.  Such  damage  was  held  piozitiiate,  and 

"Albany  I^osphate  Co,  r.  Huggor  could  be  recovered. 

Bros.,  4  Ga.  App.  771,  62  8.  E.  533.  "  lUiwix:  Haven  v.  Wakefield,  39 

••  McLaren  v.  fischer,  45  App.  Div.  III.  S09. 

13,  61  N.  Y.  Supp.  808.  Permtybaniit:  BogefS  v.  Bemus,  69 

In  Haven  n.  Wakefield,  39  HI.  SOQ,  Fa.  432;  Finch  v.  Heennans,  5  Lui. 

the  plaintiff  sued  for  delay  in  perform-  Leg.  Reg.  125. 

ance  of  a  contract  to  build  a  building  South  CaroliTta:  Harwood  t>.  Taf^tan, 

and  lease  it  to  the  plaintiff  for  stor-  2  Spear,  536. 

ing  broom  brush  and  manufacturing  Texa*:  3.  T.  Stark  Grain  Co.  v. 

brooms.    By  reason  of  delay  the  brush  Harry  Bros.  Co.  (Tex.  CSv.  App.),  122 

bad  to  be  stored  in  the  building  b^ore  8.  W.  947. 
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But  while  the  profits  expected  from  the  use  of  the  building 
cannot  be  recovered  as  themselves  furmshlng  the  measure  of 
damages,  the  cost  of  the  building,  its  depreciation  and  the  de- 
preciation of  its  machinery  while  in  operation  and  the  profits 
that  could  be  made  with  the  building,  are  proper  to  be  consid- 
ered in  arriving  at  the  rental  value." 


§  646.  On  contract  to  supply  machinery  or  power  for  build- 
ings. 

For  breach  of  a  contract  to  supply  machinery  or  power  for 
a  building,  the  direct  damage  is  the  expense  of  procuring  the 
machine  or  power  elsewhere,  less  the  contract  price.*"  Since 
in  the  case  of  such  a  contract  there  is  knowledge  of  the  purpose 
of  the  supply,  the  plaintiff  may  also  recover  compensation  for 
loss  of  use  of  the  premises,  which  will  amount  to  the  rental 
value,^  not  the  expected  profits.*'  Where  the  machinery  sup- 
plied is  defective,  the  plaintiff  may  recover  the  cost  of  remedy- 
ing the  defect.*^  If  the  pr^nises  were  reasonably  operated, 
and  the  defect  caused  an  injury  to  the  premises,  the  amount  of 
this  injury  may  also  be  recovered;  *'  and  so  where  the  attempt 


"Novelty  Iroa  Works  v.  CapitAl 
City  Oatmeal  Co.,  88  la.  524, 56  N.  W. 
618. 

■*  CStJzena'  Elec.  li^t  ft  P.  Co.  v. 
Gonsalee  Water  Power  Co.  (Tex.  Civ. 
An*.),  76  S.  W.  S77  (failure  to  fuiniah 
water  wheel], 

"  IlHnou:  Consumers'  Pure  Ice  Co. 
V.  Jenkins,  68  111.  App.  619  (machine 
to  break  ice). 

Michigan:  McKinnon  v.  McEwan, 
48  Mich.  106,  11  N.  W.  828,  42  Am. 
Rep.  458  (boilera  for  power). 

*'  lUinoit:  Consumera'  P.  I.  Co.  c. 
Jenkins,  68  111.  App.  619. 

Kansas:  Paola  Gas  Co.  «.  Paola 
Glass  Co.,  56  Kan.  614,  44  Fac.  821,  64 
Am.  St.  Rep.  598  (failure  to  furnish 
gas  for  fuel). 

Miehtgan:  McSmum  v.  McEwan, 
48  Mich.  106,  11  N.  W.  828,  42  Am. 
Rep.  458;  Doud  v.  Duluth  MiUing  Co., 
66  Minn.  63,  56  N.  W.  463  (barrel 
plant  for  flour  mill).    But  see  Bryson 


0.  McCone,  121  Cal.  153,  63  Pac.  637. 
In  that  case  the  busineM  was  eatab- 
lished,  and  the  contract  was  for  the 
repladng  of  one  machine  by  another; 
it  waa  rightly  held  that  recovery  could 
be  had  for  lose  of  profite  of  an  eetab- 

lished    himinpuH. 

"New  York:  Davis  v.  Talcott,  14 
Barb.  611  (machinery  in  mill). 

Penniyltiama:  Dixon-Woods  Co.  «. 
Fhillipe  Glaea  Co.,  169  Pa.  167,  32  Atl. 
432  (furnace  for  making  gisss);  Morse 
V.  Amfield,  16  Pa.  Super.  Ct.  140 
(elevator). 

Vemumi:  Clifford  t>.  Richardson,  18 
Vt.  620  (machinery  in  mill). 

Canada:  Crompton  A  K.  L.  WoAs 
f.  Hoffman,  6  Ont.  L.  R.  554  (loom  in 
factory).  Colton  v.  Good,  11  Up.  Can. 
Q.  B.  153,  eonJra,  must  be  regarded 
as  overruled  on  this  point. 

"  New  York:  Caaady  v,  he  Fevre,  45 
N.  Y.  562  (damage  by  exploding 
boiler). 
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to  operate  with  the  defective  machine  caused  loss  of  material.*^ 
li  the  defect  results  in  a  stoppage  of  the  pluit,  the  nataX  vahie 
of  the  plant  may  also  be  recovered,*'  but  not  oranpeBsatirai  iet 

Ihe  expected  profits,  sanoe  they  are  ordinaiily  too  ocMije<!turttl.* 
It  woidd  seem,  howevor,  that  if  the  defendant  bad  notioe  that 
the  prenuBes  would  be  stopped  if  the  cuuJhiAe  were  defective, 
and  the  bu^ess  was  an  established  one,  so  that  the  profits 
could  be  prtyved  with  reasonable  certainty,  recovery  might  be 
had  for  loss  of  promts.  *^  When  the  fitting  out  of  a  building  with 
nmdimeiy  »  delayed,  Uie  owner  may  recover  for  the  4obs  of  tise 
of  the  building,  meascred  by  the  rental  vriue."  No  recovery 
oan  be  had  tea  loss  of  anticipated  profite,*"  though  ui  the  case 


Pcnnaideama;  Erie  City  Iron  Woriu 
e.  Bart>er,  102  Pa.  1S6  (dtuDoge  by 
explosion  of  boiler). 

■Canada:  Colton  v.  Oood,  1 1  Up.  Can. 
Q.  B.  153  (damage  by  mill  stone  broken 
during  operation). 

"  Kanma:  Paola  Gas  Co.  c.  Paola 
OlMB  Co.,  66  Kan.  614,  44  Pm.  621, 
S4  Am.  St.  Bep.  G98. 

Penntyhattia:  Dixon-Woods  Co.  v. 
Phillipa  Gins  Co.,  169  Pa.  167,  32  AU. 
434  (io«  of  Dwterial  in  operatane  d^ 
feotive  fumnee). 

**  JV«n>  Yor*:  Camdy  v.  Le  FeVK, 
46  N.  Y.  662. 

Petuuf^vatiita:  DixoB-Wooda  Co.  v. 
PhilUps  Glass  Co.,  169  Pa.  167,  32  Atl. 
482. 

"New  York:  Caaridy  v.  Le  Fevre, 
46  N.  Y.  662. 

P«nn«v&an£a.-  Fleming  v.  Beck,  48 
Pa.  809;  Erie  City  Iron  Wraks  e. 
Baifoer,  102  Pa.  166;  Dixon-Woods  Co. 
V.  PhiUipe  Olase  Co.,  169  Fa.  167,  32 
Atl.  432. 

*  They  appear  to  have  been  allowed 
on  this  principle  in  the  following  cases: 

Nw>  York:  Davis  n.  Taloott,  14 
Bub.  611. 

Vermonl:  CSBotd  ».  Richardson,  18 
Vt.  620. 

Canada:  Crompton  ft  K.  Loom 
-Worics  (J.  Hoffman,  S  Ont.  L.  R.  554. 

"  lUinoit:  Consumers'  Pure  Ice  Co. 


9.  Jenkins,  58  ID.  App.  619  (ice  ma- 
chine). 

loiea:  NoTdty  Iron  Works  v.  Cental 
City  Oatneal  Co.,  88  Iowa,  SM,  66  N. 
W.  618  (mactHneiy  for  mill). 

MUhy/an:  John  Hutchinson  Mfg. 
Co.  t>.  Pinch,  91  Mich.  166,  Si  N.  W. 
'980,  30  Am.  St.  Rep.  468  (madiilieiy 
for  mill:  OTemihiig  on  this  point  Allis 
V.  McLean,  48  Mich.  428,  12  N.  W. 
640,  42  An.  Asp.  474,  wUefa  was 
(srhioisfld  in  the  previous  etfitijin  of 
this  wori£,  f  186). 

North  CtnMna:  Boyle  «.  Reeder,  1 
Ired.  807  (engfaie  for  tnill). 

*•  UnUtd  Staita:  Howard  e.  StiUwell 
<fc  Bierce  Manuf.  Co.,  139  U.  S.  199, 11 
Sup.  Ct.  600,  36  L.  ed.  147  (madiiiieir 
iot  mill). 

lUituiu:  ConsumeTs'  Pure  Ice  Co.  e. 
Joikins,  58  lU.  App.  619. 

Iowa:  Novelty  Iron  Works  e.  C^iitsl 
City  Oatmeal  Co.,  88  la.  624,  65  N.  W. 
618. 

MitAigan:  J(^  HutChinsoB  Mfg. 
Co.  p.  Ptnoh,  91  Mich.  166,  61  N.  W. 
930,  30  Am.  St.  Rap.  463. 

AftnncKita.-  Doud  v.  Duluth  MiUii« 
Co.,  55  Minn.  63,  66  N.  W.  468  (banel 
shop  for  null). 

Ndmu^:  Bridges  t>.  Tj^bIimti,  14 
Neb.  369,  15  N.  W.  704.  45  Am.  Rep. 
121  (float  for  mill). 

New   York:  ReUly  c  Connors,  65 
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(^  an  established  buMness  past  profits  may  be  shown  to  indicate 
thebuBinees  value  of  the  iH^mises.*"  In  one  case  damages  were 
claimed  for  injury  to  stock  by  the  delay,  but  they  were  not  al- 
lowed." 

§  646a.  On  contact  to  furnish  materials  for  buSdiag. 

For  failure  to  fundah  materials  for  building,  the  direct  loss 
would  be  the  difference  between  the  contract  and  the  market 
prices.'* 

For  delay  in  fumishii^  materials  for  building  the  owner 
cannot  usually  recover  compensation  for  loss  of  use  of  the  build- 
ing, on  the  ground  that  t&e  completion  of  the  building  is  thereby 
delayed;  since  such  delay  in  completion  would  usu^ly  be  re- 
mote, or  at  least  imforeseen."  Such  delay  will,  however,  often 
cause  a  natural  "waste  of  time  <ii  workmen  employed  on  the 
building;  and  compensation  for  time  so  lost  may  be  recov- 
ered." 

When  the  materials  suppBed  do  not  oonforai  to  the  contract, 
and  the  defect  is  discovered  at  a  time  when  it  can  be  remedied 
by  supplyii^  proper  materials,  the  measure  of  damages  is  the 
cost  of  supplying  these.^'  If  the  materials  have  been  used  in 
the  building,  and  it  is  too  late  to  replace  them  by  other  ma- 
terials, the  measure  of  damages  is  the  difference  in  value  of  the 
buildit^;  as  when  an  inferior  qu^ty  of  lumber  i&  suppUed  and 
used  in  building."    If  because  of  the  defect  in  the  materials, 

App.  Div.  470,  72  N.  Y.  Supp.  834         New  Yafi:  Woolf  k.  Sohiiefer,  103 

(hMting  piant;  autaat  mooTor  uitid-  A[^  Biv.  S$?,  93  N.  Y.  Supp.  184. 
psted  rttkt).  Vermont:  Eddy  v.  Clement,  3S  Vt. 

North  CmMna:  Boyle  v.  Reeder,  1  486. 
Ired.  607.  "  Kentaeky:  C]aA.  v.  Koenwr,  61 

"  WiUianu  c.  Island  City  M.  A  M.  S.  W.  30. 
Co.,  26  Ore.  673,  37  Pao.  49  (mMhineiy         Okio:  Blodc-Pollak  Iron  Co.  v.  Qn- 

for  mill).  cimuti  C.  I.  Co.,  10  Ohio  Deo.  51. 

"  Boyle  c  lUeds,  1  Ired.  (N.  C.)         "  Iowa:   ladiaiiapolu   Tecra   Cotta 

607  (maohiiwry  fer  miU).  Co.  v.  Uiupbj,  99  lows,  633,  68  N.  W. 

■'  Mim\etota:  Uljengren  FurnitUK  ft  89S. 
L.  Co.  p.  Mnd,  42  Mtam.  430,  4i  N.         MitMOuH:  S[nnk  v.  Mueller,  77  Mo. 

W.  306.  App.  8fi. 

New  York:  Wcn^  v.  Sohaofer,  103         "  Indiana:    Elwood    Planii^t    Milb 

A|9.  Div.  567,  93  N.  Y.  Supp.  184.  Co.  v.  Harting,  21  lad.  App.  40S,  62 

*<  Mimmaota:  IJljengran  Funuture  &  N.  E.  621. 
L.  Co.  V.  Mead,  42  Minn.  420,  44  N.         MinMsola:   Wheaton  P.   Lund,   61 

W.  306.  Minn.  94,  63  N.  W.  261. 
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not  discoverable  wtule  they  were  being  used,  the  building  is 
injured,  the  owner  may  recover  compensation  for  such  injury.*' 

§  616b.  On  contract  to  repair. 

If  a  contract  to  repair  premises  is  not  properly  performed, 
the  plaintifE  may  recover  the  cost  of  completing  the  repairs." 
CompenaatioD  may  also  be  recovered  for  loss  of  use  of  the  prem- 
ises until  the  repairs  are  properly  completed,  based  on  the  rental 
value  of  the  premises,"  or  if  the  premises  can  be  used  in  pturt, 
the  difference  in  rental  vdue  with  and  without  the  repairs,*"  but 
ordinarily  not  damage  to  business  or  loss  of  profits."  Conse- 
quential dame^e  may  be  recovered  in  a  proper  case,  where  the 
defendant  had  notice;  as  for  idleness  of  hands  on  breach  of  con- 
tract to  make  repairs  in  a  mill,*'  or  injury  to  tenants  on  defec- 
tive repair  of  a  roof." 

§  647.  Building  and  repairing  roads. 

Upon  delay  in  building  a  road  for  the  pl^ntiff,  he  may  re- 
cover the  cost  of  building  a  temporary  road  to  use  during  the 
delay.'* 

Where  the  contractor  for  building  a  road  is  delayed  by  the 
defendant,  he  may  recover  compensation  for  the  increased 
cost  of  labor  and  materials  caused  by  the  delay.'* 

"  Ohio:   Bloek-PolUk    Iron    Co.    o.  pluntiff  had  the  ri^t  under  the  con- 

GndnDati  C.  I.  Co..  10  Ohio  Dec.  51  tract  to  miUce  the  repaJTS  himself  at  the 

(defect  in  iron  fumished;  recovery  for  defendant's  expense,  be  cannot  charge 

consequent  btowii^;  oS  of  roof).  the  defendant  with  loss  of  use  of  the 

Penntyhtaaa:  Haines  v.  Young,  13  mill  after  he  might  himself  have  made 

Pa.  Super.  Ct.  303  (defect  in  metal  the  repairs.    Fort  v.  Omdoff,  7  Heisk. 

supports  for  marble  slabs;  marble  slab  (Tena.)  167. 

fell  and  broke;  recovery  for  loss).  •>  Winne  e.  Kelley,  34  Iowa,  339. 

•*  TmntMee:    Fort    v.    Omdoff,    7  "  Qeorgia:  Coweta  Falls  Mfg.  Co.  ■, 

H«5k.  167.  Rogers,  19  Ga.  416,  65  Am.  Dec.  602. 

Venrumt:  Clifford  v.  Richardson,  IS  Kanaat:  Walrath  v.  Whittekiiid,  26 

Vt.  620.  Kan.  482. 

"Michigan:  Jtdin  Hutchinson  Mfg.  *' Coweta    Falls    Manuf.    Co.    v. 

Co.  V.  Pinch,  61  Mich.  156,  51  N.  W.  Rogers,  19  Ga.  416.  65  Am.  Dec.  602. 

930.  •>  Malony  b.  Brady,  18  N.  Y.  Supp. 

Oregon:  Williams  v.  Island  City  MiU-  757. 

ing  Co.,  25  Ore.  573,  37  Pac.  49.  •*  Smith  p.  Smith,  45  Vt.  433. 

TexoB:  Bounds  v.  Hickerson,  26  Tex.  "  Kntg  v.  Des  Moines,  99  Iowa,  432, 

Ov.  App.  608,  63  3.  W.  887.    If  the  68  N.  W.  708. 
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For  breach  of  a  contract  to  keep  a  road  in  repair  the  plaintiff 
may  reuover  the  reasonable  cost  of  making  the  repairs.** 

Where  the  road  was  improperly  built,  the  diminution  in 
value  should  be  recoverable.  In  such  a  case  it  was  held  that 
the  county  for  which  the  road  was  being  built  was  entitled  to 
the  amount  saved  by  the  contractors  by  their  imperfect  con- 
struction," and  it  seems  clear  that  such  an  amount  at  least  is 
recoverable. 

§  617a.  Building  or  repairing  a  bridge. 

Where  a  contract  to  build  a  bridge  is  cancelled,  the  builder 
may  recover  the  profits  of  the  contract.*"  If  the  owner  delays 
the  work,  the  builder  may  recover  damages  caused  by  the 
delay,  including  interest  on  the  amount  of  money  invested  in 
the  work  during  the  time  of  delay.** 

If  the  builder  erects  the  bridge  defectively,  as  where  the  iron 
used  is  not  as  heavy  as  was  agreed,  the  measure  of  damages 
is  the  difference  in  value  of  the  bridge.  This  is  to  be  arrived  at 
by  finding  the  increased  cost  of  the  additional  weight  of  metal, 
including  also  the  profit  which  the  evidence  showed  a  con- 
tractor would  have  added,  to  the  actual  cost  to  him  of  the 
metal.^''  In  Railroad  Co.  f.  Smith,^'  the  plaintiff  was  allowed 
to  recover  for  the  delay  of  trains  and  for  extra  men  to  work  a 
defectively  built  bridge. 

For  delay  in  erecting  a  railroad  bn<^,  the  railroad  may  re- 
cover for  loss  of  use  of  the  road;  which  in  case  of  a  new  road 
will  be  measured  by  interest  on  the  cost  of  the  unused  por- 
tion." 

Where  the  defendant  undertook  to  keep  a  bridge  standing 
and  in  repair  and  it  was  carried  away  by  a  flood,  the  measure 
of  damages  was  held  to  be  the  cost  of  rebuilding  the  bridge  plus 

•■  MattaehvaeUt:   Clark   v.    Ruasell,  **  Louisville  &  N.  R.  R.  v.  Holler- 

110  Man.  133.  bach,  106  lad.  137,  6  N.  E.  28. 

ffew  York:  Mayor,  etc.,  n.  Second  "  Modem  Steel   Structural  Co.   v. 

Ave.  R.  R.,  102  N.  Y.  572,  55  Am.  Von  Buren  Couaty,  126  Iowa,  606. 102 

Rep.  839,  7  N.  E.  905.  N.  W.  536. 

"  Board  of  CommiaBionera  v.  Wolff  "  21  Wall.  255,  22  L.  ed.  613 

(Ind.),  72  N.  E.  860.  "  American  Bridge  Co.  v.  Camdea 

••  losley  tr.  Shepard,  31  Fed.  869.  InterBtale  Ry.,  135  Fed.  323,  68  C.  C. 
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the  premium  that  might  be  neceesaiy  to  procure  an  insurance 
against  similar  loss  for  the  remainder  of  the  term  for  whicb 
covenant  to  keep  it  in  repair  was  to  remain  in  foroe.'* 

§  647b.  CoBStructiiig  a  xaflroad. 

For  breach  by  the  company  of  a  contract  to  omstruct  for  it 
the  whole  or  a  portion  of  the  roadbed  of  a  railroad,  the  measure 
of  damages  is  the  difference  between  the  contract  price  uid 
the  cost  of  construction;  ''*  and  if  the  company  wrongfully  de- 
lays the  work,  the  contractor  may  recover  the  loes  caused  ^7 
delay,  such  as  wages  lost,^'  but  not  conjeotural  or  remote  dam- 
ages.™ 

For  delay  by  the  contractor  the  company  cannot  recover 
compensation  based  on  the  expected  profits,  as  they  are  too 


"Qathwrif^  e.  Callftway  County, 
10  Mo.  663.  Tlua  must  be  K«arded  oa 
the  case  of  &  special  coatract.  In  the 
ordinary  case  the  defendant  would  be 
discharged  from  his  obligation  by  ti)e 
destruction  of  the  bridge  without  hia 
fault.  Livingston  Co.  v.  Graves,  32 
Mo.  479. 

"  AbAama:  Daofortb  t>.  Tennessee 
A  a  R.  R.,  93  Ala.  614,  11  So.  6a 
Tenneesee  A  C.  R.  R.  v.  Danforth,  13 
So.  51,  112  Ala.  80,  20  So.  G02. 

Hiasowri:  Hammond  v.  Beeeon,  112 
Mo.  190,  20  S.  W.  646. 

Tenne»Me:  Smith  v.  O'DoDQell,  8 
Lea,  468. 

Texat:  O'Connor  v.  Smith,  S4  Tex. 
232,  19  S.  W.  168. 

In  Bnicker  v.  Manistee  &  G.  R. 
R,  R.  (Mich.),  130  N.  W.  822,  de- 
fradant  refused  to  let  plaintiff  com- 
plete performance  of  contract  to  build 
road.  The  defendants  after  refu^g 
to  allow  plaintiff  to  proosed,  them- 
selves  completed  the  contract  at  a 
price  greater  than  the  contract  price. 
It  was  held  that  pluntiff  was  not 
bound  by  this  price,  but  might  show 
that  it  could  have  been  done  cheaper. 
The  defendant  having  by  the  ■ 
the  option  of  changing  the  route. 


plaintiff  could  recover  only  tb»  profit 
on  building  the  road  according  to  the 
route  as  it  was  changed,  although  this 
change  happened  after  the  breach. 

"  UniUd  SeotM.'  Phillips  A  C.  C.  Co. 
V.  Seymour,  91  U.  S.  646,  23  L.  ed.  341. 

AltAama:  Hardaway-Wright  Co.  ». 
Bradley  Bros.  (Ala.),  57  So.  21. 

Imoa:  Graves  tr.  Glass,  86  Is.  961,  53 
N.  W.  231. 

MiasouH:  Hammond  v.  Beeson,  112 
Mo.  190,  20  S.  W.  646. 

Wew  York:  Curnan  v.  Ddaware  A 
O.  R.  R.  R.,  186  N.  Y.  49),  84  N.  E. 
201. 

Texat:  O'Connor  v.  Smith,  84  Tex. 
232,  19  S.  W.  168. 

"  VniUd  SbOtt:  PhilHpB  A  C.  C.  Co. 
V.  Seymour,  91  U.  S.  64«,  23  L.  ed. 
341. 

Indiana:  Louisville  &  N.  R.  R.  o. 
HoUeri)ach,  105  lad.  137,  S  N.  E.  28. 

Miaaouri:  Tudrar  v.  Deeiing  6.  W. 
Ry.,  133  Mo.  App.  122, 11*  8.  W.  242. 

Tmneiaee:  South  v.  O'Donnell,  8 
Lea,  468. 

Texru:  O'Connor  v.  Smitii,  84  Tex. 
232,  19  S.  W.  168. 

Virginia:  Atlantic  &  D.  Ry.  v.  Dela- 
ware Const.  Co.,  08  Va.  503,  87  8.  E. 
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coDJectuT^."    The  proptf  measure  of  recovery  is  the  rental 
value  of  the  road  during  Hhs  period  of  delay .^^ 

If  the  company,  rightly  or  wrongly,  puts  an  end  to  the  coo- 
tract  aft»  part  performance,  it  cannot  retain  any  portion  of 
payments  due  which  by  agreement  were  to  be  retained  as 
security  for  performance,  as  sttch  an  ^reement  is  one  for  a 
pen^ty." 

§  647c.  Other  contracts  of  constructioii. 

The  rules  for  the  assessment  of  damages  are  the  same  in  the 
case  of  other  contracts  of  construction.  Where  the  contractor 
fails  to  perform  his  contract  to  do  certain  work,  the  measure  of 
damages  is  the  cost  to  the  owner  of  having  it  done  by  another, 
less  the  contract  price  if  that  has  not  been  paid.^  The  owner, 
gixtee  he  can  have  the  work  done  by  another,  cannot  recover 
for  any  loss  that  accrues  by  reason  of  the  work  remaining  un- 
done after  the  lapse  of  a  reasonable  time,'^  nor  can  he  recover 
compensation  for  loss  of  expected  profits.'*  For  delay  in  con- 
struction, the  owner  may  recover  damages  for  loss  of  use  of 
the  property  rendered  useless  during  the  delay,*'  but  not  for 
loss  of  expected  profits.'*     For  improper  construction,  the 


"  Gforffta.'  Flond»  N.  R.  R.  v.  South- 
ern Supply  Co.,  112  Ga.  1, 37  S.  E.  130. 

Permtybxinia:  Jolly  n.  Partal  A  D. 
B.  K.,  36  PittBb.  L.  J.  CN.  S.)  37. 

A  fortiori  the  expected  profits  hy 
rahancement  of  the  vtilue  of  land 
owned  by  the  company  caimot  be  re> 
comnd.  Cooa  B^  R.  A  E.  B.  &  N. 
Co.  f.  Noaler,  30  Ore.  547,  4S  Pac. 

sei. 

"Jolly  r  Parral  &  D.  R.  B.,  35 
Kttsb.  L.  J.  (N.  S.)  37. 

o  Gamyia:  norida  N.  R.  R. «.  South- 
ern Supply  Co.,  112  Ga.  1,  37  S.  £1 
130. 

Nne  York:  Cuman  t.  Dttlairere  A 
O.  R.  R  R.,  138  N.  Y.  480,  34  N.  E. 
201. 

■■  KetUitdey:  Haalq>  v.  Aus^  t  Ky. 
L.  Rep.  982  (to  dig  well). 

LouUiana:  Hammond  0.  A  D.  Co. 
».  Feitel,  115  Ltk  132,  38  So.  941  (to 
dig  well). 


VvmoiU:  Keyes  v.  Western  V.  S.  Co., 
34  Vt.  81  (to  repair  drain). 

American  Sxirety  Co.  u.  Woods,  106 
Fed.  741,  45  C.  C.  A.  282,  cmira,  can- 
Dot  be  regarded  as  a  sound  ded^on. 

"  KeniwAy:  HaiUp  c  AustiU,  4  Ky. 
L.  Rep.  982. 

Ywntonl:  Keyes  f.  Western  Vermont 
Slate  Co.,  34  Vt.  81. 

"Smith  B.  Curran,  138  Fed.  160 
(irrif^ldng  woriu). 

**  Qeargia:  Water  Lot  Co.  v.  ]L«onard, 
30  Ga.  S60  (miU  flume;  recover  value  of 
UK  of  miU). 

.  JlfoMacAuteda.-  Wllley  ».  Fredericks, 
10  Cray,  357  (sea  wall  to  protect  kmd; 
leeora  value  of  use  of  land). 

"JVebratJta:  Bridges  ».  T^nham,  14 
Neb.  360,  45  Am.  lUp.  121,  16  N.  W. 
704  (miU  flume). 

Viramia:  Atlantic  &  D.  Ry.  v.  Dela- 
ware Construction  Co.,  98  Va.  603,  37 
S.  E.  13  (pier). 
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owner  may  recover  the  cost  of  remedying  the  d^ect,**  with 
proper  compensation  for  Iosb  of  use  of  the  {Hcmiaes  dming 
the  time  necessaty  to  do  so." 

For  breach  of  contract  of  construction  by  the  ovmer,  the  or- 
dinary measure  of  damages  is  the  profits  of  the  contract.^ 
Where  part  of  the  work  had  been  performed  by  the  contractcx-, 
but  bad  been  rendered  more  costly  by  fault  of  the  owner,  the 
contractor  was  allowed  compensation  for  the  increased  cost." 
Wh^e  the  owner  delays  the  woric  the  contractor  may  recover 
compensation  for  wi^es  of  laboros  and  value  of  the  use  of 
machinery  kept  idle,*  and  for  the  increased  cost  of  performance 
caused  by  the  delay.** 

§  $48.  Acticms  by  or  tgainst  architects. 

Where  an  architect  was  to  obt^n  a  certain  fee  for  drawing 
I^ans  and  superintending  construction,  and  he  was  prevented 
by  the  owner  from  superintending  the  construction,  he  is  en- 
titled to  his  entire  fee,  subject  to  the  right  of  the  owner  to  show 
that  he  might  have  earned  a  fee  elsewhere  in  the  time  saved.'^ 

Wh«%.  an  architect  employed  to  superintend  construction 
negligently  failed  to  discover  a  defect  in  construction,  the 
measure  of  damages  recoverable  agunst  him  was  the  cost  of 
remedying  the  defect.** 

§  648a.  Breach  of  contract  by  sa1>-contractor. 

Where  a  sub-contractco'  fails  to  carry  out  his  contract,  the 
measure  of  damages  is  the  increased  cost  of  procuring  the  work 


••flaher  v.  God>e],  40  Mo.  475,  or  70Min.360,  llSo.680(tobuiklwatcir- 

the   cKSerence   between   the   value  ae  workg). 

conatnicted  and  the  value  aa  it  diould  '  UtaUd  SlaUt:  Cotton  v.  United 

have  been  constructed.    Culberteon  v.  States,  38  Ct.  CI.  536. 

Ashland  C.  A  C.  Co.  (Ky.),  139  S.  W.  Iowa:  GravM  v.  Glass,  86  Iowa,  261, 

792  (cement  walk).  53  N.  W.  231. 

■*  Saluda  Manuf ,  Co.  b.  Pennington,  **  WilUvton  r.  Matthews,  65  Minn. 

2  Spear  (S.  C),  735.  4ffl,  56  N.  W.  1112. 

•>  Gafiey  c.  Unit«d  Shoe  Machinoy  *>  Graf  o.  Law,  120  Wis.  177,  97  N. 

Co.,  202  MaM.  48,  88  N.  E.  330  (to  W.  898. 

ivmove  ledge).  •*  Straus  e.  Buchman,  06  App.  Mv, 

■VuAsbui^  W.  S.  Co.  V.  Gorman,  270,  89  N.  Y.  Supp.  226;  Schwart*  s. 


Kuhn,  126  N.  ¥.  Supp.  668. 
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to  be  done  by  another."  If  the  sub-contractor  performB  the 
contract  improperly,  he  is  respoDsibte  for  damages  recovered 
against  the  contractor  by  the  owner  on  account  of  the  defect.'* 
If  by  reason  of  the  defect  or  by  the  sub-contractor's  delay  the 
completion  of  the  building  is  delayed,  so  that  the  contractor 
suffers  danu^  thereby,  the  sub-contractor  is  responsible.*'  In 
Meyer  v.  Haven  ••  the  defendant  had  contracted  to  build  rail- 
road shops;  and  the  plaintiff  made  a  sub-contract  with  him  for 
the  structural  ironwork.  The  plaintiff  delayed  fiunishing  the 
ironwork  and  notice  was  ^ven  of  the  dai^er  by  reason  of  de- 
lay. As  a  result  of  delay  the  walls  were  blown  down.  In  an 
action  to  enforce  a  mechanic's  Uen,  the  defendant  soi^ht  to 
set  off  damages  for  this  loss.  It  was  held  that  defendant  could 
set  off  value  of  the  property  destroyed  and  the  cost  of  recon- 
structing the  walls,  and  also  (if  the  terms  of  the  contract  with 
the  railroad  were  communicated  to  plaintiffs  at  the  time  the 
sub-contract  was  made)  could  set  off  dami^es  resultii^  from  the 
breach  of  that  contract  because  of  the  delay.  This  included 
loss  of  interest  and  payment  delayed,  and  increased  expense  of 
doing  the  work  in  the  winter.  The  loss  of  rents  is  not  a  natural 
consequence  of  the  delay." 

Where  the  sub-contractor  breaks  his  contract  with  the  con- 
tractor, he  is  responsible  for  all  damages  which  the  company 
could  recover  against  the  contractor,  provided  they  were 
within  his  contemplation.  Snell  v.  Cottingham  "*  was  an  ac- 
tion on  an  agreement  by  Gottingham  with  Snell  to  build  the 
road  of  the  L.  B.  &  M.  Co.  by  a'  certain  time.  The  company 
had  leased  its  line  to  the  T.  W.  &  W.  Co.,  agreeing  to  have  the 

•>  mnms:  National  Surety  Co.  o.  L.  81,  21  Atl.  106.    In  this  ctwe  it  was 

Townsend  B.  &  C.  Co.,  176  ID.  156,  52  held   immaterial   that   the   judgment 

N.  E.  938.  against  the  contractor  had  not  been 

Kanaat:  McOullough  v.  S.  J.  Hayde  pud. 

Contracting  Co.,  82  Kan.  734, 109  Pac.  •*  Nojee  v.  P.  A.  Noullet  A  Co.,  118 

176.  U.  888,  43  So.  539. 

KetOudiy:  Seventh  St.  P.  M.  Co.  o.  "70  App.  Div.  529,  75  N.  Y.  Supp. 

Sohaefer,  30  Ky.  L.  Rep.  623,  99  S.  W.  261 ;  and  on  an  earUer  appeal  37  App. 

341.  Div.  201,  66  N.  Y.  Supp.  864. 

Maryland:  MtTA  Indemnity  Co.  it.  "  Friedland  v.  McNeil,  33  Mich.  40 

George  A.  Fuller  Co.,  Ill  Md.  321,  73  (loes  of  pew  rente,  upon  delay  in  com- 

Atl.  738.  pletion  of  a  church). 

NHoppau^  p.  McGrath,  53  N.  J.  "72  Ul.  161. 
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line  finished  by  a  certiun  day,  aixl  to  pay  the  interest  on  certain 
bonds.  Snell  assumed  the  obligations  of  the  L.  B.  &  M.  Co. 
and  agreed  with  the  T.  W.  &  W.  Co.  that  if  the  road  should  be 
completed  before  the  time  agreed  between  the  two  companies 
the  interest  on  the  bonds  should  be  saved  for  all  the  tims  gained. 
The  time  fixed  by  Cottingham'a  oontiact  was  earlier  tiuin  that 
of  the  contract  between  the  conq>aniee.  Snell  had  made  hia 
agreement  with  Cottingham  with  r^erence  to  his  contract  with 
the  company,  but  this  Cottingham  did  not  know.  Cottingham 
did  not  finish  the  road  within  the  time  agreed.  It  was  held  that 
Snell  could  only  recover  the  value  of  the  use  of  the  road  during 
the  delay,  and  that  the  other  contract  could  not  be  considered, 
as  it  was  not  in  the  ccmtemplatioD  iA  the  parties. 

If  the  amount  of  damages  is  agreed  upon  between  the  com- 
pany and  the  contractor  by  way  fA  compromiae,  tite  sub- 
contractor is  in  no  case  bound  by  the  c 


"  Laing  ■>.  Haoaoa,  3e  Tex.  Civ.  App.  116, 36  S.  W.  116. 
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I. — No  ExpRBSB  Contract 

i  &49.    Qaanium  meruit.  {  663.    Compenaation  foi  m^   and 

660.     Measure  of  compensation  on  a  labor. 

qutatlum  meruit.  654.    Waiver  of  tort. 

651.    Contract   void    by  statute  of  655.    Deviation    from    contract  by 

fnuds.  consent — Extra  work. 
662.     Ffuluie  of  consideration. 

II. — Rescission  of  Express  Contract 

{  655a.  Nature  of  reecisKOn.  S  655d.  Cancellation  according  to  tba 

656b.  Rescissioa  for  default  of  de-  terms  of  the  contract. 

fendant.  666e.  Reaciaaion  by  mutual  oonaent 

656c.  Bcsdaaion  by  act  of  God  or  of  or  mistake. 
the  law :  impossibility  of  per- 
fonnance. 

III. EXPBBSS   CONTBACT   PlBFOBUED 

{  655f .  Full   performance   of   expreaa         656.    Acceptance  of  work  not  accord- 
contract,  ing  to  the  contract. 

S  657.    Substantial  performance. 

IV. — ExpEBBS  Contract  Unperformed 
1668.    Abandonment    or   substantial      {661.    Rule  in  Vermont. 

non-performance  of  contract.         662.     Measure  of  recovery. 

659.  Jurisdictions  refusing  recovery.         663.    Recovery  by  an  infant. 

660.  Juiisdictions  allowiug  recovery. 

— Britton  0.  Turner. 

I. — No  Express  Contract 
§  649.  Quantum  meruit. 

*  We  have  thus  far  spoken  of  express  contracts  made  by  the 
parties;  we  have  still  to  speak  of  the  agreements  which,  in  the 
absence  of  any  express  stipulation,  the  law  implies  from  a  given 
stat«  of  facts.  For  property  transferred  or  services  rendered 
by  one  to  another,  the  law  impUes  a  promise  to  pay  what  the 
thing  or  the  property  is  worth.  The  party  then  recovers,  to 
use  technical  language,  on  a  qtiantum  meruit  or  a  gtuintum 

1307 
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valeb(U;  and  the  measure  of  damages  becomes  a  question  of 
evidence  as  to  the  value  of  the  property  or  services.  Nor  can 
this  rule  be  varied,  except  by  express  agreement.  Thus,  where 
a  father,  whose  infant  dai^ter  was  employed  by  a  manu- 
facturing company,  forbade  them  to  employ  her  any  longer, 
and  gave  them  notice  that  if  they  did  so  he  should  demand  a 
given  sum  for  her  time  and  labor,  it  was  held,  in  an  actiop  of 
assumpsit  against  the  company,  that  the  notice  was  unavailing 
to  fix  the  measure  of  compensation,  and  that  he  could  only  re- 
cover what  her  services  were  reasonably  worth.**  ' 


§  6B0.  Measure  of  compensation  on  a  quantum  meruit 

When  recovery  is  had  on  a  quantum  meruit  for  services  ren- 
dered  to  or  benefit  conferred  upon  the  defendant  at  his  request, 
the  measure  of  compensation  is  the  value  of  the  work  done,  or 
in  some  cases  the  money  paid,  not  the  benefit  derived  by  the 
defendant  from  it;  *  and  the  same  is  true  where  the  services 
or  benefit  are  accepted  by  the  defendant,  though  not  originally 
rendered  at  his  request.'   If  the  plaintiff  has  rendered  services 


1  Ad&mB  V.  WooQBOcket  Co.,  11  Met. 
(Man.)  327. 

So  where  through  the  fraud  of  an 
architect  the  amount  to  be  pud  upon 
a  building  contract  wee  greater  in  the 
builder's  copy  than  in  the  owner's,  and 
neither  party  discovered  the  discrep- 
ancy until  the  builder  in  good  faith 
completed  his  woric,  it  was  held  that 
he  might  recover  on  a  quantum  meruil 
the  fair  value  of  the  labor  and  mate- 
rials. Vickery  v.  Ritchie,  202  Mass. 
247,  88  N.  E.  836,  26  L.  R.  A.  (N.  S,) 
810.  llie  amount  of  recoreiT  in  such 
a  case  would  of  course  be  limited  to 
the  price  named  in  the  builder's  copy. 

^Dttaware:  Vwderame  ».  Hansen, 
75  At).  7S&;  White  v.  Dougherty,  7ft 
Atl.  609. 

Kajuas:  Turner  v.  Webster,  24  Kan. 
38,  36  Am.  Rep.  251. 

MtutaehuietU:  Bradley  v.  Rea,   14 

All.  20;  Stowe  v.  Buttrick,  125  Mass. 

.  449;  Vickery  t>.  mtchie,  202  Maae.  247, 

88  N.  E.  835,  26  L.  R.  A.  (N.  S.)  810. 


Mieldgan:  Mooney  c.  York  Iron  Co., 
82  Mich.  263,  46  N.  W.  376. 

New  York:  Bluemner  b.  Garvin,  120 
App.  Div.  29,  104  N.  Y.  Suf^.  1009. 

Tenneuee:  Edington  v.  Fickle,  1 
Sneed,  122. 

Whne  there  was  no  agreemmt  on 
the  price  except  that  it  should  not  ex- 
ceed $6.00  per  day,  the  plaintiff  re- 
covers the  value  of  his  services  up  to 
that  amount.  Russell  v.  Wylly,  119 
N.  Y.  Supp.  155. 

No  oompensation  can  be  recovered 
in  this  action  for  labor  performed  with 
the  expectation  of  ">■''■"£  it  available 
in  the  performance  of  a  contract  with 
the  defendant,  whiidi  contract  the  de- 
fendant terminated  before  any  part 
had  been  performed.  Curtis  n.  Smith, 
48  Vt.  116. 

*  Hay  ward  v.  Leonard,  7  Pick. 
(Mass.)  181,  19  Am.  Dec.  268;  Bee 
Printing  Co.  o.  Hitchbom,  4  All.  63; 
Chase  V.  Corcoran,  100  Maas.  286. 
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the  measure  of  recovery  is  the  value  of  the  services,  not  of  the 
product  of  the  service ;  *  and  if  the  plaintiff  has  leased  property, 
it  is  the  value  of  the  use.^  The  amount  paid  by  the  plajntifiF  to 
his  own  workmen  hired  by  him  to  do  the  work  is  not  recover-- 
able,  but  only  the  value  of  their  work."  Thus,  where  an  agent 
without  his  principal's  authority  borrows  money  and  invests  it 
in  property,  the  principals,  by  afterwards  appropriating  and 
selling  the  property  for  their  own  benefit,  will  be  held  to  have 
ratified  the  act ;  and  the  measure  of  their  liability  is  the  amount 
borrowed,  and  not  that  realized  from  the  aale.^  It  has  been 
held  that  if  the  plaintiff  has  once  charged  a  certain  amount, 
which  has  been  paid,  and  a  receipt  taken  in  full,  no  greater 
amount  can  be  recovered,  because  the  jiiry  should  put  no 
greater  estimate  on  the  value  of  his  services  than  he  himself 
put  upon  them.'  The  true  bar  to  recovery  in  such  a  case  seems 
to  be  that  the  acceptance  of  a  certain  amount  in  full  is  an  ac- 
cord fmd  satisfaction. 

§  6B1.  Contract  void  by  statute  of  frauds. 

In  an  action  for  work  and  labor,  the  rule  of  damages  is  the 
value  of  the  service  rendered,  and  not  an  oral  agreement  as  to 
wages,  ruled  out  under  the  statute  of  frauds.'    Where  a  parol 

*UrttiedSlalM;Cbai]eBtoal.M.Co.  *  lOittoit:  Butcher  Steel  Works  b. 

V.  Joyce,  63  Fed.  916,  11  C.  C.  A.  496  Atkinson,  68  Dl.  421. 

(boring  well),  Neio  Hamytkire:  Emery  v.  Smith,  46 

imnou:  Ennis  v.  Pullman  P.  C.  Co.,  N.  H.  151. 

165  lU,  161,  46  N.  E.  439  (profeasional  Nob  York:  Day  v.  New  Yortt  C.  R. 

services).  -R.,  SI   N.  Y.  583,  590;   Roeepaugh 

Ma»*achu*eaa:   Snow  v.    Ware,    13  t>.  Vredenbuigh,  16  Hun,  60. 

Met.  42  (building  road).  But  corUra,  Fuller  r.  Rice,  62  Mich. 

Michigan:    Turner    v.    Mason,    65  436;  Ia  Du-Kin*;  M.  Co.  o.  Ia  Du,  36 

Mich.  662,  32  N.  W.  846  (painting  Minn.  473. 

portrait).  In  King  p.  Brown,  2  Hill  (N.  Y.),  486, 

It  is  the  net  value,  deducting  an  plaintiff  agreed  to  do  forty  dollars 
allowance  for  defective  wmlunanship:  worth  trf  worii  and  defendant  in  pay- 
Wright  V.  Cumpsty,  41  Pa,  102.  ment  agreed  t«  convey  four  acres  of 

*  Adamaon  n.  Adamaon,  9  Ark,  26  land.  The  worit  was  done.  The  de- 
(slaves).  fendant  refused  to  convey,  and  the 

*  Hauptman  n.  Catlin,  1  E.  D.  Smith  contract  was  void  by  the  statute  of 
(N.  Y.),  729.  frauds.    It  whs  held  that  pluntiff  could 

*  Watson  «.  Bigelow,  47  Mo.  413.  recover  for  his  labor,  but  the  amount 
■  Dani^w  It.  Hoyt,  46  Hun  (N.  Y.},     reoovwed  was  the  actual  value  of  the 

270.  labor,  and  not  the  greater  value  of  the 
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contract  for  the  sale  of  land  is  void  or  unenforceable  by  the 
statute  of  frauds,  a  vendee  can  frequently  recover  the  conaidcara^ 
tion,  generally  under  one  of  the  common  counts."*  In  Bender 
V.  Bender  "  the  rule  is  stated  to  be  "Compensation  for  all  that 
the  plaintiff  did  in  pursuance  of  the  contract  and  in  satisfac- 
tion of  his  part  thereof,  and  for  all  permanent  improvements 
made  upon  the  land  in  reliance  upon  the  contract  with  the 
knowledge  of  the  defendant,  deducting  the  value  of  the  rents 
and  profits  during  the  plaintiff's  occupancy."  In  California 
the  measure  of  an  intended  vendee's  damages  is  the  money  he 
has  advanced,  with  interest,  or  the  reasonable  value  of  the 
services  rendered,  without  reference  to  the  express  contract, 
and  evidence  of  the  value  of  the  land  is  inadmissible."  In 
New  Hampshire  it  is  held  that  the  actual  loss  sustained  and 
expense  incurred  under  alt  the  circumstances  of  the  case,  tak- 
ing the  agreement  into  consideration,  furnish  the  measure  of 
the  damages  which  the  jtuy,  if  they  see  fit,  may  make  equal  to 
the  value  of  the  land.^*  In  Mississippi,  where  the  proposed 
vendor  of  land  in  bad  faith  refuses  to  consummate  a  parol 
agreement  for  the  sale  of  land,  the  proposed  vendee  is  entitled 
to  compensation  for  the  trouble  and  loss  of  time  incurred  in 
consequence  of  his  confidence  in  the  other,  but  not  for  the  loss 
of  his  bai^ain." 

Statutes  frequently  make  contracts  to  leave  a  legacy  void 
unless  they  are  in  writing.  In  a  jurisdiction  in  which  such  a 
statute  is  in  force  it  is  held  that  where  services  are  rendered  in 
pursuance  of  a  mutual  understanding  that  payment  shall  be 
made  by  bequest  or  devise,  and  the  party  dies  without  mak- 
ing the  expected  compensation,  the  one  rendering  the  services 
may  recover  the  value  of  the  services  from  the  estate." 

land.    If  the  contract  had  been  amply         "  37  Pa.  419;  ace.,  Wright  if.  HaakeC, 

for  a  specified  unount  of  work  which  45  Me.  489. 
waa  to  be  the  connderation  for  the         "  Fuller  f.  Reed,  38  Cal.  99. 
conveyance  of  the  land,  the  value  of         "  Ham  ii.  GSoodrich,  37  N.  H.  185. 
the  land  could  be  shown  as  establishing         '*  Welch  v.  Lawson,  32  Miss.  170. 
the  value  of  the  work;  but  where  the         '*  Robinson  f.  Raynor,  28  N.  Y.  494; 

partJee  themselves  had  agreed  on  tabor  Colher  v.  Rutledge,  136  N.  Y.  621,  32 

of  a  certain  value,  that  alone  could  be  N.  E.  626;  Ritchie  n.  Bennett,  35  App. 

recovered.  Div.  68,  54  N.  Y.  Supp.  379;  Lane  r. 

»  Tripp  tr.  Bishop,  56  Pa.  424;  Hams  Cathy,  95  App.  IMv.  11, 88  N.  Y.  Supp. 
V.  Hairis,  70  Pa.  170. 
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%  662.  Failure  of  consideration. 

The  amount  paid,  with  interest,  is  the  measure  of  damages 
in  assumpsit  to  recover  for  failure  of  consideration."  In 
James  v.  Hodsden  "  the  plaintiff  had  given  his  notes  for  a 
patent  fraudulently  represented  to  have  some  value.  He 
compromised  some  of  the  notes.  In  assumpsit  to  recover  for 
the  failure  of  consideration,  it  was  held  that  he  could  recover 
the  amount  paid  to  compromise  the  notes,  even  assuming  that 
he  could  have  defended  them,  for  he  was  not  bound  to  follow 
them  through  a  long  course  of  litigation,  uid  it  would  be  pre- 
sumed he  did  his  best. 

§  6S3.  Compensation  for  work  and  labor. 

Where  one  has  incurred  necessary  expense  or  sustwned 
damages  in  protecting  another's  property  which  is  accidentally 
beyond  the  owner's  control,  and  it  is  afterwards  reclaimed  by 
the  owner,  the  law  implies  a  promise  to  pay  the  expense  or 
compensate  for  the  damage.^  But  for  services  rendered 
gratuitously  without  request  there  can  be  no  recovery." 

§  664.  Waiver  of  tort 

Where  a  person  who  has  suffered  an  injury  to  his  property 
is  allowed  to  waive  the  tort  and  sue  in  assumpsit,  the  measure 
of  damages  in  contract,  as  in  tort,  is  the  value  of  the  property 
taken  or  destroyed.*" 

§  666.  Deviation  from  contract  by  consent— Extra  work. 

*  So,  also,  where  work  is  done  imder  a  special  agreement  at 
estimated  prices,  and  there  is  a  deviation  from  the  original 
plan,  by  the  consent  of  the  parties,  the  contract  is  made  the  rule 
of  payment,  as  far  as  it  can  be  traced,  and  for  the  extra  labor 
the  party  is  entitled  to  his  quantum  meruit**  "    Where  the 

"Tyler  v.  Bailey,  71  III,  34.  "  CaUfomia:  De  Boom  v.  Priestly, 

"  47  Vt.  127.  1  Cal.  206. 

>*  Sheldon  v.  Shenoui,  42  Barb.  368.  lOinou:  Brigfaom  r.  Hawl^,  17  111. 

••  Poit,  i  673d.  88;  McaeUand  r.  Snider,  18  111.  58; 

**  Indiana:  Board  of  CoDunismoners  Chicago  &  G.  E.  R.  R.  p.  Voeburgh,  45 

p.  Trees,  12  Ind.  App.  470,  40  N.  E.  HI.  311. 

836.  Kenlwky:  Wright  p.  Wright,  1  Litt. 

New  Jattg:  Moon  v.Iticbardaoa,eS  179;  Weatem  v.  Sharp,  14  B.  Mon. 

N.  J.  L.  305,  63  Atl.  1032.  177. 
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performance  of  a  special  coatract  was  prevented  by  the  de- 
fendant, and  suit  brought  on  the  common  counts,  the  Supreme 
Court  of  New  York  said:  ** 

"The  defendant  may  give  the  contract  in  evidence  with  a 
view  to  lessen  the  quantum  of  damages.  So  far  as  the  work 
was  done  under  the  special  contract,  the  prices  specified  in  it 
are,  as  a  general  rule,  to  be  taken  as  the  best  evidence  of  the 
value  of  the  work.  Where  it  does  not  appear  that  the  work  was 
rendered  more  expensive  to  the  plaintiff  than  was  contemplated 
when  the  contract  was  made,  or  than  it  otherwise  would  have 
been,  in  consequence  of  the  improper  interference  of  the  de- 
fendant, or  of  his  neglect  or  omission  to  perform  what  by  the 
contract  he  was  bound  to  do,  the  contract  prices  should  be  held 
conclusive  between  the  parties.  But  if  the  defendant  neglect 
to  furnish  the  materials  which  he  was  to  find  in  due  time,  ao 
that  the  plaintiff  is  obliged  to  do  bis  work  at  a  less  favorable 
season,  and  at  an  additional  expense,  such  expense  ought  to  be 
taken  into  consideration  and  added  to  the  contract  price." 

It  is  the  duty  of  a  contractor  who  has  undertaken  a  piece  of 
work,  such  as  the  erection  of  a  house  for  a  specified  price,  but 
without  specification  as  to  the  manner  or  style  of  the  work, 
when  he  proposes  to  do  any  part  of  it  in  a  more  costly  style  than 
would  be  justified  by  the  agreed  price,  to  inform  the  employer 
of  the  difference  in  cost.  The  employer  has  prima  facie  a  right 
to  suppose,  unless  apprised  of  the  contrary,  that  every  proposi- 
tion as  to  different  parts  of  the  work  is  made  under  the  con- 
tract for  the  whole,  and  is  intended  merely  to  present  him 
with  a  choice  of  modes  within  that  contract.  To  get  rid  of  this 
inference,  the  contractor  must  show,  either  that  he  notified  his 
employer  that  his  proposition  was  a  departure  from  the  original 

Lffaititma:  Joaee  c,  Adama,  12  La.  Penrayhafaa:    McQrann    «.    North 

Add.  621.  Lebanon  R.  R.,  20  Pa.  82. 

Maryland:  Annapolis  &  B.  S.  L.  R.  Sovih  Carolma:  McConiii<^  v.  Con- 

R.  r.  Roes,  68  Md.  310.  noly,  2  Bay,  401. 

JVew  Hampshire:  Wheeden  v.  fiske,  WyominQ:  Hood  v.  Smiley,  £  Wyo. 

60  N.  H.  126.  70,  96  Psc.  856. 

New  York:  Hollioahead  it.  Mactier,  England:  Robaon  n.  Godfrey,  1  Holt 

13  Wend.  276;  Naaon   Mfg.   Co.  v.  N.  P.  236. 

Stephens,  127  N.  Y.  602,  28  N.  E.  "  Koon  v.  Greenman,  7  Wend.  (N. 

411.  Y.)  121,  123. 
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des^  and  contract,  and  would  be  attended  with  increased 
cost,  or  that  its  character  necessarily  gave  him  this  infonna- 
tion;  otherwise  th^e  can  be  no  recovery  for  extra  work.**  Aa 
to  costly  work  done  in  his  absence,  and  in  a  manner  not  previ- 
ously approved  by  him,  it  is  not  enough  to  show  that  on  hia 
return  he  was  pleased  with  its  appearance,  and  did  not  order  it 
to  be  removed.  The  rule  sanctioning  payments  for  alterations 
and  additions  not  originally  contemplated,  as  far  as  the  work 
can  be  traced  imder  the  contract,  must  be  so  applied  as  not  to 
violate  the  above  principles.  Nor,  it  seems,  should  extra  work, 
either  in  quantity  or  quality,  imless  done  under  an  express 
agreement  or  on  a  statement  of  the  price,  be  charged  for  at  a 
greater  rate  in  reference  to  the  market  value  of  such  work  than 
the  contract  bears  to  the  market  value  of  the  work  contracted 
to  be  done.** 

If,  however,  circxmistances  have  occurred  which  made  the 
extra  work  more  costly  than  it  was  at  the  time  the  contract  was 
entered  into,  the  contract  price  ceases  to  be  a  guide  in  estimat- 
ing the  compensation  for  the  extra  work.'*  So  in  a  case  where 
the  plaintiff  entered  into  a  written  contract  with  the  defendants 
to  construct  a  section  of  a  canal,  to  receive  nine  cents  per 
cubic  foot  for  excavation,  forty  cents  per  cubic  yard  for  rock, 
and  eleven  cents  for  embankment;  and  the  defendants  had  so 
far  rescinded  the  contract  as  to  enable  the  plaintiff  to  recover 
in  the  form  of  a  quantum  meruit,  the  plaintiff  was  held  at 
liberty  to  recover  for  excavating  hard  pan  (that  not  being 
mentioned  nor  included  in  the  contract),  at  the  rate  which  it 
was  worth;  and  to  prove  the  value  of  his  labor  in  this  respect, 
wholly  irrespective  of  the  contract.    The  contract  contained  a 

» Alabama:   Bsdden  tr.   Dsvis,  S8  sUne  o.  Johnsoa,  23  Neb.  261,  M  N. 

Ala.  367,  e  So.  S34.  W.  510;  McLeod  ».  Genius,  31  Neb.  1, 

EnQland:  Lovelock  v.  King,  1  Moo.  47  N.  W.  473. 
A  R.  60.  "  Jones  v.  Woodbury,  11  B.  Mon. 

Where  the  contract  provides  that  (Ky.)  167, 
no  work  ahalt  be  regarded  sh  eitra         "Indiana:  Haniaon  Co.  e.  Byrne, 

work  unless  ezprMsly  so  contracted  for  67  Ind.  21. 

in  writing  before  the  work  is  begun,         Iowa:  Slusser  v.  Buriington,  47  la. 

extra  work  done   expressly   aa  such  300  (hard  pan). 
under  a  parol  contract  must  be  paid         Michigan.:  Turner  v.  Grand  Rapids, 

for,  HDce  the  parol  contract  is  a  modi-  20  Mich.  390  (bad  state  of  weather). 
Gcation  of  the  written  contract.    Er- 
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provision  that  the  judgment  of  the  defendant's  engineer  should, 
in  case  of  a  difference  between  the  parties,  be  conclusive;  but 
this  was  hdd  not  to  apply  to  the  hard  pan.^ 

Where  the  deviation  consisted  in  a  cheapening  of  the  con- 
struction, it  has  been  held  that  the  difference  in  value  between 
the  parts  bo  constructed,  and  constructed  as  the  contract  re- 
quired, should  be  deducted  from  the  contract  price." 

If  the  extra  work  is  bo  different  from  the  work  provided  for 
in  the  contract  that  the  price  named  in  the  contract  furnishes 
DO  proper  guide  to  the  value  of  the  extra  work,  or  if  the  natiu% 
of  the  contract  is  so  modified  by  the  changes  that  the  original 
prices  cannot  be  traced  in  the  new  work,  the  pluntiff  may  re- 
cover the  value  of  the  work." 

II. — Rescission  of  Expbesb  Conteact 
§  65Sa.  Nature  of  rescission. 

The  term  Rescisdon  should  I^ally  be  confined  to  cases 
where  a  contract  is  rightfully  put  an  end  to  during  the  per- 
fonnance  of  it  and  before  the  performance  is  completed.  This 
may  be  done  by  mutual  consent  of  the  parties  or  it  may  under 
certain  circumstances  be  the  act  of  one  party  to  the  contract 
alone.  For  instance,  if  a  party  is  induced  to  enter  into  a  con- 
tract by  the  fraud  of  the  other  party  to  it,  he  may  avoid  or 

"  Dub(»B  0.    Delaware  4    Hudson  extra  work.    Spence  v.  Board  of  Com- 

Canal  Co.,  4  Wend.  (N.  Y.)  285;  8.  c.  migidoners,  117  Ind.  573.  18  N.  E.  513. 

12  Wend.  (N.  Y.)  334;  and  s.  c.  in  ■■  Uniied     Slates;     Charleiiton     Ice 

error,  16  Wend.  (N.  Y.)  87.    In  Ala-  Manut.  Co.  v.  Joyce,  63  Fed.  916,  11 

bama,  see  Aiken  v.  Bloodgood,  12  Ala.  C.  G.  A.  496. 

221.  IlUnms:  Chicago  &  Or.  W.  R.  R.  r>. 

"Alabama:  Baddera  t>.   Davis,   88  Voaburgh,  45  SI.  311;  Western  Union 

Ala.  367,  6  So.  834.  R.  R.  v.  Smitlt,  75   lU.  496;  El^  v. 

/ffiiun*:  Holmes  v.  Stumm^  17  HI.  Joelyn,  136  III.  525,  28  N.  E.  1090. 

455.  Indiana:   Street   v.   Swaiu,  21    Ind, 

Mit»mai:  Lindemann  v.  Dennis,  65  203. 

Mo.  App,  511.  A^eui  Hampakirt:  Bailey  e.  Woods,  17 

Ohio:  Goldsmith  o.  Hand,  26  Oh.  St.  N.  H.  365;  Wheeden  t>.  Fiake,  SO  N.  H. 

101.  126. 

WatkingUm;  Adamant  P.  M.  Co,  t>.  Neio  York:  Hollinshead  v.  Mactier, 

Nat.  Bank  of  Commerce,  5  Wash.  232,  13  Wend.  276. 

31  Pac.  634.  Utah:  Bhodas  v.  Clute,  17  Utah,  137, 

Therefore  if  a  change  is  made  at  the  S3  Pac,  990. 

instance  of  the  builder  and  for  his  Wyoming:  Hood  v.  Snuley,  6  Wyo. 

benefit  there  can  be  no  recover)-  for  70,  96  Pac.  866. 
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rescind  the  contract.  Even  if  the  contract  was  l^ally  entered 
into,  one  party,  according  to  most  authorities,  may  elect  to 
rescind  the  contract  if  full  performance  of  it  is  prevented  by  the 
other  party.  Under  some  circumstances  it  has  even  been  held 
that  one  party  may  rescind  a  contract  because  of  a  breach  of  it 
by  the  other  party  although  it  is  still  entirely  pos^ble  for  the 
former  to  continue  and  complete  the  performance  on  his  side. 
In  all  these  cases  the  rescission  is  l^ally  accomplished  because 
of  a  right  pven  by  law  to  the  rescinding  party. 

Rescission,  properly  so  called,  is  sometimes  confounded  with 
repudiation  of  the  contract  by  one  party.  This,  however,  is  an 
entirely  improper  use  of  the  term. 

Whenever  a  party  to  the  contract  is  given  the  right  to 
rescind  because  of  a  breach  by  the  other  party  this  is  merely 
an  optional  right.  He  may,  if  he  choose,  continue  to  claim  his 
right  to  the  performance  of  the  contract  and  may  bring  suit 
upon  the  special  agreement  and  recover  damages  for  the 
breach  of  it  which  will  include  loss  of  profits  if  any  can  be 
proved.  On  the  other  hand  if  he  choose  he  may  rescind  the 
contract  and  claim  the  rights  which  arise  from  rescission." 

If  a  party  to  a  contract  elects  to  rescind  it  he  cannot  then 
continue  to  claim  the  benefits  of  the  contract.  He  cannot  go 
on  and  perform  it  nor  can  be  claim  compensation  for  loss  of 
profits  of  it.  His  election  involves  an  abandonment  of  any 
claim  whatever  to  the  performance  of  the  contract  and  he  can 
make  no  other  claim  than  for  a  return  of  the  benefit  conferred 
by  him.*o  Consequently,  where  the  non-payment  of  an  in- 
stalment tmder  a  contract  is  held  to  justify  rescission,  a  party 
cannot  sue  for  breach  of  the  contract  on  such  non-payment  and 
recover  for  loss  of  profits  of  the  contract.  If  he  chooses  to  keep 
the  contract  alive,  he  must  continue  performance;  but  if  he 

■*  lUinou:  Wilaon  t>.  Bauman,  80  111.  performance  after  his  right  to  rescind 

493.  accrues,  he  cannot  afterwaid  change 

Maryland:  North  tr,  Malloiy,  94  Md.  his  mind,  and  claim  to  recover  on  a 

305,  51  Atl.  89.  quantum  meruit. 

N^miika:  Thompson  it.  Gaffe?,  62  JVew    rorifc:    Meya  v.    Hallock,   2 

Neb.  317,  72  N.  W.  314.  Robert.  284. 

Vermont:  Derby  b.  Johnson,  21  Vt.  Peimsybmnia:  Shaw  b.  Turnpike,  3 

17.  P.  &  W.  445. 

"  Tlierefore  if  the  plaintiff  continues 
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elects  to  r^ard  the  contract  as  rescinded,  he  has  no  claim  to 
the  profits.** 

Upon  the  rescission  of  a  contract  both  parties  to  it  have  the 
right  to  be  replaced  so  far  as  that  is  possible  in  the  condition  in 
which  they  were  before  performance  of  the  contract  began. 
In  other  words,  each  side  is  entitled  to  a  return  of  anything 
which  it  has  given  to  the  other  on  account  of  the  contract  or 
in  perfonnance  of  it.  Since  one  of  the  parties  is  in  the  wrong 
the  other  party  must  be  preferred  on  both  sides  of  this  return; 
and  if  a  complete  return  of  the  benefits  can  be  made  without 
injustice  to  the  other  party,  then  the  return  must  be  made  to 
the  rescinding  party  and  not  to  the  wrongdoing  party.  ■  In 
most  cases,  however,  no  difficulty  will  be  found  in  securing  a 
return  of  benefits.  If  the  rescinding  party  has  been  overp^d 
in  advance,  the  other  may  recover  the  excess  of  such  payments 
over  the  value  of  the  work  done  before  abandonment.*' 

§  665b.  Rescission  for  default  of  defendant. 

According  to  the  prevailing  opinion,  where  there  is  a  con- 
tract for  tabor,  and  an  entire  sum  to  be  paid  for  it,  and  the 
plaintiff  has  performed  a  part  according  to  its  terms,  and  has 
been  prevented  from  performing  the  whole  by  the  defendant, 
he  may  sue  either  on  the  contract  to  recover  damages  for  the 
breach  of  it,  or  in  general  assumpsit  to  recover  for  the  value  of 
what  he  has  done.  If  he  sue  on  the  contract,  he  must  set  it 
forth  specially,  and  then  his  damages  for  what  he  has  done 
under  it  must  be  r^ulated  by  the  contract  price,  and  he  will 
recover  such  a  proportion  of  the  whole  of  that  price  as  the 
work  he  has  done  bears  to  the  whole  work.  And  in  such  a  suit 
he  may  recover  whatever  other  damages  he  may  have  sustained 
by  the  defendant's  breach;  as,  for  instance,  if  the  contract  were 
a  profitable  one,  the  profit  he  would  have  made  by  being  al- 
lowed to  complete  it,  and  the  damages  he  may  have  incurred  in 
providing  labor  and  means  to  perform  the  residue.    If  he 

"  CaUfomia:  Cox  v.  McLaughlin,  54  New  York:  Wharton  p.  Winch,  140 

Cftl.  606.  N.  Y.  287, 3fi  N.  E.  S89;  Jones  v.  N.  Y., 

lUinaU:  Christian  County  v.  Ove-  ST  App.  IHv.  403,  6S  N.  Y.  Supp. 

holt,  18  ni.  223.  228. 

Minneiota:  Beatty  v.  Howe  Lumber  "  Watson  c. 

Co.,  77  Minn.  272,  79  N.  W-  1013.  Civ,  App.  160, 
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choose  to  waive  the  contract  and  sue  in  general  assumpsit  for 
work  and  labor,  then  his  measure  of  damages  will  be  a  reason- 
able compensation  for  the  work  actually  performed.  He  is  not 
then  limited  to  a  recovery  of  his  pro  rata  share  of  the  agreed 
price."  So  where  the  plaintiff  had  agreed  with  the  defendants 
to  nmke  a  section  of  an  aqueduct,  to  be  paid  one  dollar  per 
cubic  yard  for  rock  excavation,  the  defendants  stopped  the 
work  when  about  half  of  it  was  done.  The  plaintiff  proved  that 
he  had  lost  on  the  part  of  the  work  which  he  had  executed 
(that  being  the  most  expensive),  estimating  it  at  the  contract 
price  of  one  dollar  per  yard,  the  sum  of  $46,800,  and  that  he 
would  have  made  a  profit  on  that  portion  of  the  contract  which 
remained  to  be  executed  when  the  work  was  suspended,  equal 
to  the  amount  of  his  loss  on  the  work  done.  The  New  York 
Court  of  Appeals,  overruling  the  Supreme  Court,  held  that  the 
plaintiff  should  recover  the  actual  value  of  the  work  done, 
without  regard  to  the  contract  price.'*    Pratt,  J.,  said: 

"When  parties  deviate  from  the  terms  of  a  special  contract, 
the  contract  price  will,  as  far  as  applicable,  generally  be  the 
rule  of  damages.  But  when  the  contract  is  terminated  by  one 
party  against  the  consent  of  the  other,  the  latter  will  not  be 
confined  to  the  contract  price,  but  may  bring  his  action  for  a 
breach  of  the  contract,  and  recover  as  damages  all  that  he  may 
lose  by  way  of  profits  in  not  being  allowed  to  fulfil  the  cm- 
tract;  or  he  may  waive  the  contract  and  bring  his  action  on  the 
common  counts  for  work  and  labor  generally,  and  recover  what 
the  work  done  is  actually  worth." 

The  Supreme  Court  of  Ohio,  in  discussing  this  decision,  dis- 
sent from  these  views  and  declare  it  as  a  nile  in  all  cases  that 
"the  express  contract  furnishes  the  measure  of  damages  to  the 

■•  CftftTWdicui:  Vftlente  f.  Weinberg,  R.,  16  Wend.  586,  30  Am.  Deo.  130; 

80  Conn.  134,  67  Atl.  369,  13  L.  R.  A.  Moran  e.  McSwegan,  33  N.  Y.  Super. 

(N.  8.)  MS.  Ct.  350. 

lUmm*:  Lincoln  v.  SchwarU,  70  HI.  North  CarMna:  Buffkin  v.  Burd,  73 

134.  N.  C.  283. 

Midtifm:   Kearney    c    Doyle,    22  Vermoni:  ChAmberlin  v.  Scott,  33 

Mkh.   2H;  Cadman   c    Maitie,   76  Vt.  80. 

Mkh.  448.  "  Clait  p.  Mayor  of  New  York,  4 

MUmtri:  McCuUougli  t.  Baker,  47  N.  Y.  338,  343,  S3  Am.  Dec.  379,  re- 
Mo.  401.  \enm%  3  Baci>.  288.   ■ 

Nob  York:  MeniU  e.  Ithaca  &  O.  R. 
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extent  of  the  evidence  it  affords,  and  to  the  same  exteot  as  in 
cases  where  the  contract  continues  in  force,  but  remains  neg- 
lected and  unperformed  by  the  defendant,"  and  that  this  rule 
remains  the  same,  notwithstanding  the  contract  was  terminated 
by  the  defendant  against  the  plaintiff's  consent.*^ 

When  the  rescinded  party  to  a  contract  has  given  property 
or  has  performed  services  either  in  consideration  for  the  con- 
tract or  in  partial  performance  of  it,  he  is  entitled  upon  re- 
scission, as  has  been  seen,  to  a  return  of  the  property  or  the 
services.  In  case  of  property  this  return  can  often  be  made 
in  specie.  In  case  of  service  there  can  be  no  return  in  specie. 
Where  no  return  can  be  made  of  the  exact  benefit  conferred, 
the  plaintiff  is  entitled  to  recover  in  an  action  on  a  quantum 
meruit  or  quantum  valebat,  the  value  of  the  services  conferred  ** 
or  the  property  given  *'  in  Ueu  of  a  return  in  specie;  and  since 
this  is  not  a  suit  on  the  contract,  but  merely  a  recovery  of  the 
benefit  conferred  by  performance  for  the  purpose  of  replaciI^; 
the  parties  in  their  original  position,  the  contract  price  is  im- 
material," and  so  is  the  value  of  the  services  to  the  defend- 
ant.^   The  cost  to  the  plaintiff  may  be  shown  as  evidence  of 


"Doolittle  c.  McCullou^,  12  Oh. 
St.  SeO;  <ux.,  Preble  p.  Bottom,  27  Vt. 
249. 

»  Georgia:  Britt  p.  Hays,  21  Ga.  157. 

lUiTuris:  Selby  v.  Hutchinson,  9  111. 
319;  Webster  v.  Ecfield,  10  111.  20S; 
Dobbins  v.  Hi^ns,  78  U.  440;  Wilson 
V.  Bauman,  80  lU.  493. 

JiMMi.-  Fitch  V.  Casey,  2  G.  Greene, 
300;  Marquis  v.  Lauretson,  76  la.  23, 
40  N.  W.  73;  TTiompson  v.  Brown,  106 
la.  367,  67  N.  W.  819. 

Maryland:  Black  v.  Woodrow,  39 
Md.  194. 

Michigan:  Bush  v.  Brooks,  70  Mich. 
446,  38  N.  W.  562. 

New  York:  Simmons  v.  Ocean  Cause- 
way, 21  App.  Div.  30,  47  N.  Y.  Supp. 
360;  Hardiman  v.  Mayor,  21  App.  Div. 
614,  47  N.  Y.  Supp.  786. 

Rhode  laiand:  Green  d.  Haley,  5  R.  I. 


Venrumt:  Preble  v.  Bottom,  27  Vt.      17. 


"  Iowa:  Fsgan  v.  Hook,  134  la.  381, 
111  N.  W.  981. 

Jtftnn««o<a.'  Bennett  r.  Phelps,  12 
Minn.  326. 

Neu)  York:  Tabak  v.  Pettoer,  139 
App.  Div.  248,  123  N.  Y.  Si^p.  982. 

*•  Iowa:  Fitch  t>.  Casey,  2  G.  Greene, 
300. 

MoTjfiand:  Rodemer  v.  Haielhunt, 
9  Gill,  288;  North  v.  MaUory,  94  Md. 
306,  51  Atl.  89. 

Maataehiuelti:  Connolly  v.  Sullivan, 
173  Mass.  1,  53  N.  E.  143. 

Midofon:  Hemminger  r.  Western 
AsBur.  Co.,  95  Mich.  356,  54  N.  W. 
949, 35  Am.  St.  Rep.  566. 

N^iratka:  Thompson  v.  Qaffey,  52 
Neb.  317,  72  N.  W.  314. 

New  York:  Merrill  v.  Ithaca  A  0.  R. 
R.,  16  Wend.  586  C^.  Koon  e.  Green- 
man,  7  Wend.  121). 

Yemumi:  Derby  p.  Johnson,  21  Vt. 


■*  San  f^ancisoo  Bridge  Co.  p.  Dum- 
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the  value.*"  In  a  few  States,  however,  the  courts,  overlooking 
the  consideration  that  this  is  not  a  suit  for  breach  of  contract, 
but  to  recover  for  goods  delivered  or  services  rendered  on  a 
consideration  failed,  hold  that  the  recovery  must  be  at  the 
contract  rate,*'  or  at  least  cannot  exceed  the  contract  price,*' 
unless  the  cireumstances  are  such  as  to  show  that  the  expense 
of  the  part  performance  was  greater  than  the  average  expense 
of  full  performance.*'  This  amoimts  to  giving  the  defendant 
the  benefit  of  the  contract  which  by  his  default  it  is  agreed 
that  the  plaintiff  has  a  right  to  destroy. 

Where  the  contract  is  divisible,  so  that  a  contract  price  is 
named  for  each  of  several  acts  of  performance,  and  some  of  the 
acts  have  been  completed  before  rescission,  the  contract  price 
alone  is  recoverable  for  these  acts;  the  value  of  the  perform- 
ance cannot  be  demanded.** 

§  6S6c.  Rescission  by  act  of  God  or  M  the  law:  impossibility 
of  performance. 
Where  through  the  plaintiff's  illness,  or  otherwise  through 
the  act  of  God  or  of  the  law,  a  contract  is  not  completed,  a  re- 
covery can  be  had  for  what  is  done  imder  it  to  an  amount 
measured  by  the  value  of  the  service,  but  limited  by  the  terms 
of  the  contract.*'   So  where  an  agent  was  employed  to  superin- 

bartoD  I«im1  ft  Imp.  Co.,  119  Cal.  272,  8S8  (agreement  to  buy  coal  for  a  year 

51  Pao.  335  (to  build  a  levee).  at  a  certwi  rate;  after  coal  had  been 

•  ffimmoDs  n.  Ocean  Causeway,  21  received  during  the  period  of  highest 

App.  Div.  30,  47  N.  Y.  Supp.  360.  price,   buyer  repudiated;  seller   may 

"  ArkanaM:  Wi^el  v.  Boone,  64  Aric.  recover  for  portion  delivered  at  maricet 

228,  41  8.  W.  763.  rate). 

CaHJomia:  Reynolds  o.  Jourdan,  6  **  Iowa:  Marquis  p.  Lauretaon,  76 

Cal.  108.  la.  23,  40  N.  W.  73. 

lUinoU:  Chicago  Training  School  v.  Maryland:  Rodemer  v.  HadehurBt, 

Davies,  64  111.  App.  503;  Rice  v.  Par-  9  Gill,  288. 

tcllo,  88  111.  App.  52.  See  Wiegel  v.  Boone,  64  Ark.  228,  41 

Indiana:    Hoyle  v.   Stellwagen,   28  S.  W.  763. 

Ind.  App.  681,  63  N.  E.  780.  "  Gtwrpta;  Doster  n.  Brown,  25  Ga. 

fimp  Jertey:   Kehoe  v.   Rutherford,  24,  71  Am,  Dec.  153. 

66  N.  J.  L.  23,  27  Atl.  912.  Kentucky:  Puller  v.  Brown,  11  Met. 

"  Ilktwit:  Folliott  V.  Hunt,  21  111,  654.  440. 

Mitaouri:  Steinburg  t>.  Gebhardt,  41  MauaekutetU:    Harrington   v.    FaU 

Uo.  510.  lUver  lion  Works,  119  Mass.  82. 

«  Wellston    Coal    Co.   v.    Franklin  Minnesota:  La  Du-King  M.  Co.  v. 

Papa  Co.,  57  Oh.  St.  182,  48  N.  E.  Ia  Du,  36  Minn.  473. 
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tend  the  construction  of  an  engineering  work  under  a  contract 
by  which  he  was  to  receive  as  ctonpensation  a  third  of  the 
profits  besides  a  salary,  but  died  after  the  greater  part  of  the 
work  had  been  done,  and  it  was  afterwards  finished  at  a  large 
profit,  it  was  held,  in  an  action  brought  by  his  executors,  that 
they  were  entitled  to  recover  the  -pro  rata  proportion  of  the 
salary  and  of  the  profits  under  the  contract,  which  last  were 
measured  by  taking  one-third  of  such  a  proportion  of  the  whole 
profits  earned  and  received  by  the  d^endant,  as  the  cost  of  the 
work  done  at  the  time  of  the  testator's  death  bore  to  that  of  the 
completed  imdertaking.'* 

In  Louisiana,  a  contract  made  by  a  partnership  as  under- 
takers for  the  construction  of  a  nulroad  will  be  cancelled  by  the 
death  of  any  of  the  parties,  and  the  other  contracting  party  is 
only  boimd  to  pay  the  value  of  the  work  already  done,  and  that 
of  the  materials  already  prepared,  proportionably  to  the  price 
^reed  on.^^ 

Where  by  a  change  of  law  during  the  progress  of  the  work 
the  completion  of  a  contract  is  made  impossible,  the  contractor 
may  recover  at  the  contract  rate  for  the  work  already  done.^ 
And  so  when  the  full  performance  of  work  is  prevented  by 
an  injunction,  recovery  may  be  had  for  the  part  performed 
before  the  injunction  was  issued  at  the  contract  rate,  or  at 
least  according  to  the  value  of  the  services  rendered." 

When  one  undertakes  to  do  work  upon  the  property  of  an- 
other, and  before  the  completion  of  the  work  the  property  is 
destroyed  by  act  of  God  the  contractor  is  entitled  to  recover 

MUamtn:  CaUahan  v.  Shotwell,  60  ••  Clark  v.  Colbert,  26  N.  Y.  279,  84 

Mo.  398.  Am.  Dec.  189. 

New  York:  Joncfl  v.  Judd,  4  N.  Y.  "  McCoid  v.  West  Felicuna  R.  R., 

411;  Wolfe  v.  Howu,  20  N.  Y.  197,  75  3  La.  Ann.  285. 

Am.  Dec.  384.  «  Jonee  o.  Judd,  4  N.  Y.  411;  HoDe 

In  Fahy  v.  North,  19  Barb.  341,  the  d.  Meyer,  61  N.  Y.  171,  20  Am,  Rep. 

recovery  was  held  not  to  be  governed  475  (oonMruction  of  a  building), 

by  the  contract  rat«.    In  Hubbard  v.  '  Miuiaaippi:  Whitfield  v.  Zellnor, 

Belden,  27  Vt.  545;  Patrick  v.  Putnam,  24  Min.  663  (recovery  of  what  the 

27  vt.  759,  the  amount  recovered  waa  Bcrvices  were  worth). 


reduced  by  the  damages  HUstained  by  Nea  HampshSr*:  Thedlald  t>.  Bur- 

the  empbyer  from  the  plaintiS'a  ab-  leigh,  66  N.  H.  574,  23  Atl.  367  (what 

Bence.  the  servicce  were  worth). 

For  caeea  of  aervioe  involving  this         Vermont;  DooUttle  v.  Nadi,  48  Vt. 

point,  see  poMt,  {  672.  441. 
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compensation  for  the  work  he  has  done.'"  So  where  a  contractor 
undertakes  to  do  work  on  the  defendant's  building,  and  the 
building  is  blown  down  before  completion  of  the  work,  the 
contractor  may  recover  compensation  for  his  work.'^  And  if 
both  sides  of  the  contract  have  be^i  partly  executed  before 
the  destruction,  compensation  may  be  recovered  on  both  sides 
for  what  has  been  done.^' 

So  where  one  is  to  make  repairs  on  the  house  of  another 
under  a  special  contract,  or  is  to  furnish  a  part  of  the  work 
and  materials  used  in  the  erection  of  a  house,  and  his  contract 
becomes  impossible  of  performance  on  accoimt  of  the  destruc- 
tion of  the  house  by  fire,  he  may  recover  for  what  he  has  done 
or  furnished."'  And  on  the  same  principle  recovery  may  be 
had  for  labor  and  materials  where  the  plaintiff  had  imder- 
taken  to  install  a  heating  or  lighting  plant  in  a  building,**  to 


■°See  on  this  doctrine  all  the  casee 
Bubeequently  dt«d  in  thia  Bection. 

The  oppomte  doctrine  prevails  in 
En^&nd:  Appleby  t>.  Myera,  L.  R.  2 
C.  P.  651  (contract  to  put  machinery 
into  ddendant's  building).  And  see 
Brumby  a.  Smith,  3  Ala.  123;  Shanka 
V.  Griffin,  14  B.  Mon.  163. 

If  it  u  Btdll  poBtdble  to  restore  and 
complete  the  woric  the  plaintiff  must 
do  80  brfore  he  will  be  entitled  to  re- 
cover compenaation;  aa  where  he  under- 
takea  to  erect  a  building  on  UndJ  and 
it  is  blown  or  buined  down  brfore  com- 
pletion, the  plaintiff  is  not  thereby  dia- 
charged  from  hia  obligation  to  per- 

TUinoia:  Schwarti  v.  Saundera,  46 
HI.  18. 

Mat»adtu»ea»:  Adams  v.  Nichola,  19 
Pick.  275,  31  Am,  Doc.  137. 

New  Jersey:  School  Tnuteee  b. 
Bennett,  27  N.  J.  L.  813,  72  Am.  Dec. 
373. 

New  York:  Tompkina  e.  Dudley,  25 
N.  Y.  272,  82  Am.  Dee.  348. 

Tenneteee:  Galyon  v.  Ketchen,  85 
Tenn.  66,  1  S.  W.  508. 

Texat:  Wda  v.  Devlin,  67  Tex.  507,  3 
S.  W.  728,  60  Am.  Rep.  38. 


"  lUinvit:  Schwarts  t>.  Saunden,  46 
111.  18. 

Iowa:  Oarretty  v.  Braselt,  34  Iowa, 
100. 

"Butterfield  v.  Bynm,  153  Mass. 
517,  27  N.  £.  667,  26  Am.  St.  Rep.  654, 
12  L.  R,  A.  571. 

"  JUtnou;  RawBon  v.  Claik,  70  111. 
656. 

MaaaackuselU:  Qeaiy  v.  Sohier,  120 
MsBH.  210;  Butterfield  v.  Byron,  153 
Man.  517,  27  N.  E.  667,  25  Am.  St. 
Rep.  654,  12  L.  R.  A.  571. 

New  York:  Niblo  v.  Binaoe,  1  Keyea, 
476;  Hayea  v.  GrosB,  B  App.  Div.  12, 
40  N.  Y.  Supp.  1098. 

Texas:  Hollia  v.  Chapman,  36  Tex. 
1;  Weis  r.  Devlin,  67  Tex.  507,  3  S.  W. 
726,  60  Am.  Rep.  38. 

West  Virginia:  Hyaell  v.  Sterling 
Coal  &  Manuf.  Co.,  46  W.  Va.  158,  33 
8.  E.  95. 

WiacoTuin:  Cook  r.  McCabe,  53  Wig. 
260,  10  N.  W.  507,  40  Am.  Rep. 
765. 

"  imnoia:  Kenwood  Bridge  Co.  v. 
Dunderdale,  50  lU.  App.  581. 

New  York:  Nibb  o.  Binsae,  1  Keyea, 
476. 
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move  a  buildii^,^'  to  build  a  house  from  the  defendant's  ma- 
teiial3>"to  make  gloves  from  the  defendant's  materials,''  or  to 
repair  the  defendant's  vessel,''  and  the  building,  the  matmals, 
or  the  vessel  is  destroyed  by  fire  before  complete  performance. 
According  to  the  weight  of  authority  this  recovery  is  to  be 
had  at  the  contract  rate,  so  far  as  this  can  be  applied  to  the 
ease."  In  some  States,  however,  the  reasonable  value  of  the 
work  and  materials  is  to  be  recovered,  and  not  the  -pTo  rata 
portion  of  the  contract  price.*"  Since  neither  party  is  in  fault, 
neither  has  forfeited  the  right  to  rely  on  the  contract;  and  the 
better  view  therefore  is  to  allow  recovery  at  the  contract  rate. 

§  656d.  Cancellation  according  to  the  tonus  of  the  contract 

When  the  contract  contains  a  clause  permitting  one  party  to 
cancel  it  upon  notice  to  the  other,  and  the  contract  is  so  can- 
celled after  part  performance,  the  party  who  has  partly  per- 
formed may  recover  compensation  for  the  work  he  has  done  at 
the  contract  rate.*^ 


§  666e.  Rescission  by  mntual  consent  or  mtetake. 

When  a  contract  is  rescinded  after  part  performance  by  the 


»  Angus  c.  ScuUy,  176  Mass.  357,  57 
N.  E.  674,  49  L.  R.  A.  562,  79  Am.  St. 
Sep.  318, 

MWilaoD  B.  Knott,  3  Humph.  473, 

39  Am.  Dec.  165. 

"LabowitB  e.  Frankfort,  4  N.  Y. 
Misc.  276,  23  N.  Y.  Supp.  1038. 

**  Menetone  o.  Athawee,  3  Burr. 
1592. 

"  lUinoU:  Schirarti  v.  Saundets,  46 
lU.  18;  RawBon  t>.  Claric,  70  Dl.  650; 
Clark  V.  Busse,  82  lU.  516. 

MonocAuMUs;  Butterfield  «.  Byron, 
163  Masa.  517,  27  N.  £.  667,  25  Am. 
St.  Rep.  654, 12  L.  R.  A.  571. 

JVew  York:  Niblo  v.  Binase,  1  Keyea, 
476;  Haye«  «.  Gross,  9  App.  Div.  12, 

40  N.  Y.  Supp.  1098;  Labowits  t>. 
Fmnkfort,  4  Misc.  275,  23  N.  Y.  Supp. 
1038. 

Texas:  HoUis  v.  Chapman,  36  Tex.  1. 
Virginia:  Clark  v.  Franklin,  7  Leigh, 


WiiOOMm:  Cook  t>.  McCabe,  63  Wb. 
260,  10  N.  W.  507,  40  Am.  Rep. 
766. 

*>  Wilson  e.  Knott,  3  Humph. 
(Tenn.)  473,  39  Am.  Dec.  165. 

"  IlUiu/U:  Chicago  v.  Sexton,  115 
Bl.  230,  2  N.  E.  263. 

Mauadiutett*:  Cltigerald  v.  Allen, 
128  Man.  232. 

A^etc  York:  Dolan  tr.  Rodgers,  149 
N.  Y.  489,  44  N.  E.  167. 

In  Lyman  e.  Uncoln,  38  Nd).  794, 
57  N.  W.  531,  however,  where  the  city 
cancelled  a  contract  to  build  an  en^ne 
house  under  a  power  reserved  to  it  in 
the  contract,  it  was  held  that  it  could 
not  thereafter  use  the  contract  price 
for  the  purpose  of  Himinialiing  pUin- 
tiETs  claim.  Plaintiff  is  entitled  to 
recover  the  amount  of  actual  benefit 
which  the  city  received  independently 
of  the  terms  of  the  contract. 
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mutual  consent  of  the  parties,  a  party  who  has  partially  per- 
fonned  the  contract  may  in  the  ordinaiy  case  recover  the  value 
of  such  performance  according  to  the  contract  price;  the  amoimt 
recoverable  depending  upon  the  ratio  of  the  value  of  the  labor 
and  materials  actually  furnished  to  the  total  value  of  all  the 
labor  and  materials  which  would  have  been  required  for  the 
peifotmance  of  the  contract.**  So  where  the  contract  is  re- 
scinded or  avoided  for  the  mutual  mistake  of  the  parties,  either 
party  may  recover  the  value  of  his  performance.*' 

If,  however,  the  circumstances  of  the  rescission  are  such  as 
to  make  it  clear  that  neither  party  was  to  have  compensation, 
this  will  not  be  allowed.  So  when  the  plaintiff,  who  had  con- 
tracted to  build  a  mill,  built  it  so  badly  t^t  it  was  entirely 
useless,  and  by  agreement  of  tiie  parties  the  mill  was  entirely 
rebuilt,  the  builder  was  allowed  to  recover  nothing  for  the  first 
building,  but  was  restricted  to  compensation  for  the  rebuild- 
ing" 

in. — ^Express  Conteact  Pebfobhbd 

§  66Sf.  Fun  performance  of  express  contract 

Where  an  express  contract  for  labor  or  for  the  delivery  of 
goods  is  completely  performed  on  the  side  of  the  contractor, 
leaving  nothing  tmdone  but  the  payment  of  the  contract  price, 
the  contractor  may  sue  on  the  common  counts  as  for  a  debt; 
but  the  measure  of  recovery  is  the  contract  price,  and  the 
plaintiff  cannot  recover  the  value  of  the  services  or  the  goods 
beyond  that  price." 

*>  Vnitad    Stale*:     Charleeton     loe  **  Simpeon  i>.  McDonald,  2  Aric.  370. 

Manuf.  Co.  tf.  Jo^ce,  63  Fed.  916,  11  •*  United  StaUt:  CheaHpeake  &  0. 

C.  C.  A.  496.  Canal  Co.  v.  Knapp,  9  Pet.  541,  0  L. 

/U(noM;Sohilloo.MoEwen,90ni.77.  ed.  232;  Dermott  t>.  Jones,  2  Walt.  1, 

loaa:  McAflMty  v.  Hale,  24  la.  366.  17  L.  ed.  762. 

Mauadauetti:  Connolly  v.  Sullivan,  Delaware:  Msasey  c  Gteenabama,  S 

173  Mass.  1,  63  N.  E.  143.  Pennew.  20,  ftS  Atl.  804. 

New  York:  Delaware  &  H.  Canal  Kaittaa:  Houghton  t>.  Kittleman,  7 

Co.  tr,  Dnbota,  15  Wend.  87,  affinning  Kan.  App.  207,  62  Pac.  898. 

DubcHB  c  C.  Co.,  12  Wend.  334.  MarylaTul:   City  &   Suburban   Ry. 

North  Carolina:  Fanner  v.  Francis,  p.  Basahor,  82  Md.  397,  33  Atl.  636; 

12  Ire.  2S2.  Southern  Building  A  Loan  Aaaoc.  o. 

-  Mckery  o.  Ritchie,  202  Man.  247,  Price,  88  Md.  156,  42  L.  R.  A.  206,  41 

88  N.  E.  835,  26  L.  R.  A.  {N.  8.)  810.  Atl.  63. 
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§  eS6.  Acceptance  of  work  not  according  to  the  contract 

If  a  contracting  party  does  work  in  perfonnance  of  a  con- 
tract, but  does  not  fulfil  the  terms  of  the  contract,  the  other 
party  by  accepting  the  work  as  it  was  done  renders  himself 
liable  to  pay  compensation. 

And  where  by  the  terms  of  the  contract  one  party  on  aban- 
donment of  the  contract  uncompleted  has  a  ri^t  to  complete 
it  at  the  other's  expense,  the  election  to  complete  the  contract 
involves  an  acceptance  of  tiie  work  so  far  as  it  is  done,  and 
entitles  the  contractor  to  recover  compensation  for  the  work 
he  has  done,**  making  allowance  for  the  damages  (as  for  delay) 
caused  by  the  non-performance." 

Where  work  was  done  on  land,  as  by  building  a  house  or 
other  structure,  the  owner  by  occupying  the  building  does  not 
accept  the  work,  dnce  he  cannot  make  use  of  his  own  land 
without  using  the  building  and  his  doing  so  is  no  waiver  of  his 
rig^t  to  claim  that  the  contract  has  not  been  performed.**  In 
such  a  case  the  enforced  occupation  of  the  building  by  the 
owner  is  not  a  waiver  of  the  condition  precedent,  and  although 
the  owner  of  the  land  necessarily  becomes  the  owner  also  of  the 


MoMoehuteUa:  Morse  v.  Potter,  4 
Gray,  292. 

Miteouri:  Kick  v.  Boerate,  45  Mo. 
App.  134. 

New  York:  Q&rk  p.  Furchild,  22 
Wend.  576;  Lodue  v.  Seymour,  24 
Wend.  60. 

fitode  /•tond;  McDermott  v.  St. 
WUhehnina  B.  A.  Soc.,  24  R.  I.  527,  54 
Atl.  58. 

Tenneuee:  Allen  f.  McNew,  8 
Humph.  46. 

Virgirtia:  Baitimore  &  O.  R.  R.  v. 
PoUy,  14  Gratt.  447. 

"  JV«o  York:  Van  Clief  v.  Van  Vech- 
ten,  130  N.  Y.  571,  29  N.  E.  1017; 
WatU  B.  Board  of  Education,  9  App. 
Mv.  143,  41  N.  Y.  Supp.  141. 

Witeoruin:  Anidt  t>.  Keller,  96  T^s. 
274,  71  N.  W.  651. 

Contra,  Sumpter  v.  Bedgee,  [1S98]  1 
Q.  B.  673. 


"  JVew  York:  McGrath  v.  Horgan,  72 
App.  Div.  152,  78  N.  Y.  Supp.  412. 

Wiseoniin:  Nichols  e.  Superior,  109 
Wis.  643,  86  N.  W.  428. 

'Alabajna:  English  r.  Wilson,  34 
Ala.  201. 

Arkanaat:  Bertrand  e.  Byrrf,  5  Arit. 
651. 

Ci^wnia:  Zottman  v.  San  Frandsco, 
20  Cal.  96,  81  Am.  Dec.  96,  n.;  J.  M. 
Griffith  Co.  o.  Lw  Angeles  (Cal.),  54 
Pao.  383. 

lUmou:  Eldridge  v.  Sowe,  7  111.  91, 
43  Am.  Dec.  41. 

Keniacky:  Morford  i>.  MastJn,  6  T.  B. 
Mon.  609,  17  Am.  Dec.  188. 

Mieaouri:  Lowe  if.  Sinldear,  27  Mo. 
308,  72  Am.  Dec.  266;  Yeats  v.  BaUen- 
tine,  56  Mo.  530. 

New  Jersey:  Boiarth  p.  Dudley,  44 
N.  J.  L.  304,  43  Am.  Rep.  373. 

Eixifiand:  Munro  v.  Butt,  8  EL  d:  BI. 
738. 


itizecy  Google 


§656 


ACCEPTANCE  OF  WOBK 


1325 


Btnicture  thus  attached  to  his  freehold,  and  cannot  be  obliged 
to  tear  it  down,  he  is  nevertheless  under  no  obligation  to  pay 
for  it.  The  main  question  is  whether,  under  the  circumstances 
of  the  particular  case,  there  has  been  a  voluntary  acceptance  by 
the  d^endant  of  the  plaintiff's  incomplete  performance.  If  the 
acceptance  was  involuntary,  or  was  compelled  only  by  the 
necessity  of  the  case,  or  the  defendant's  wish  to  retain  prop- 
erty of  his  own  to  which  the  plaintiff's  work  was  an  incident  or 
a  necessary  adjunct,  there  is  no  right  of  recovery.  The  courts 
are,  however,  acute  to  find  an  acceptance  even  in  such  cases, 
and  any  act  of  approve  is  sufficient  for  the  purpose.  The 
measure  of  damages  in  an  action  on  the  common  counts  for 
work  accepted,  but  not  done  accordii^  to  the  contract,  should 
be  the  value  of  the  work,"  not  exceeding  the  contract  price,™ 
with  the  right  in  the  defendant  to  recoup  damages  for  the  non- 
performance.''^ The  same  is  true  when  the  defendant  im- 
pliedly accepts  the  work  by  seeing  it  performed  without  ol> 


*  Alabama.'  Merriweather  b.  Tf^lor, 
15  Ala.  735;  HawkinB  c .  Otibert,  19  Ala. 
54;  BeU  t>.  Teague,  85  Ala.  211,  3  So. 
861. 

Arkamat:  Simpaon  v.  McDonald,  2 
Ark.  370. 

Califomia:  Lacy  Mfg.  Co.  v.  Lob 
ADgelee,  G.  A  E.  Co.,  12  Cal.  App.  37, 
106  Pac.  413. 

Ddavpore:  Welwter  e.  Beebe,  77  Atl. 
768. 

Induma:  McClure  v.  Beofist,  5  Ind. 
31,  61  Am.  Dec.  74. 

MUwuri:  WiUianui  v.  Porter,  51  Mo. 
441. 

Vermmii:  Vilea  i>.  Barre  A  M.  T.  A  P. 
Co,,  79  Vt.  311,  65  Atl.  104. 

Wett  Vtrpinia:  BdtimMe  A  O.  R.  R. 
t.  Ufferty,  2  W.  Va.  104. 

Wuetrntin:  Taylor  v.  WiUiams,  6 
Wia.  363. 

"MoTrfonA-  Walsh  f.  Jiaivey,  86 
Md.  240,  36  Atl.  817. 

JtficMdan;  Eatm  c  OladweU,  121 
Mich.  444,  SO  N.  W.  292. 

North  Carolina:  Farmer  v.  Franda, 
12Ired.282. 


"  Vniltd  SlaUi:  Dermott  ti.  Jones,  23 
How.  220,  16  L.  ed.  442. 

AbJxima:  Sheppard  c.  Dowling,  103 
Ala.  663,  15  So.  846. 

CoUmdo:  Budi  e.  nnuoane,  8  Colo. 
Iffi,  6  Pao.  514. 

I>elau>are;  Wdieter  v.  Beebe,  77  AtL 
769. 

lUbMrit:  Adlard  p.  Muldoon,  45  nt. 
193;  Ektep  u.  Fmton,  66  Bl.  467. 

Indiana:  Epperly  v.  Bailey,  3  Ind. 
72;  Barkalow  r.  Ffeiffer,  38  Ind.  214. 

Maine:  Jewett  r.  Weeton,  11  Me. 
346. 

MataaehuitOt:  Bee  Printing  Co.  v. 
Hichbom,  4  All.  63. 

JtfuAvan:  Phelps  t>.  Beebe,  71  Mich. 
564. 

MiuMoi:  Kdth  r.  Bidge,  146  Mo. 
90,  47  e.  W.  904. 

New  BompMn:  Horn  t.  Batohdder, 
41  N.  H.  86. 

New   York: 
N.  Y.  93. 

Vermont:  Barker  tr.  Troy  &  Rutland 
R.  R.,  27  Vt.  766;  VUee  n.  Barre  A  M. 
T.  &  P.  Co.,  79  Vt.  311,  65  AtL  104. 


:  Pullman  o.  Coming,  ' 
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jection.  Thus  where  the  contractor  is  in  default,  so  that  he 
cannot  sue  upon  his  contract,  but  the  other  party  has  stood  by 
and  seen  him  prosecute  the  work  without  objection,  and  been 
benefited  by  his  labor  and  materials,  the  contractor  is  entitled 
to  compensation  to  the  extent  of  such  benefit.  But  the  profits 
which  he  might  have  made  if  he  had  complied  with  his  engage- 
ment, cannot  be  included  in  his  damages.^'  The  law  in  such 
case  implies  a  promise  on  the  other's  part  to  pay  what  the  labor 
was  reasonably  worth,  of  which  the  special  contract  will  fur- 
nish evidence.^'  Where  work  is  to  be  done  within  a  certain 
time,  the  employer,  by  allowii^  it  to  go  on  after  the  time  has 
expired,  waives  his  right  to  rescind  on  that  account,  and  can 
only  clum  such  damages  from  the  employee  as  he  may  have 
sustained  by  the  delay.'*  But  other  objections  are  not  thereby 
waived.^'  Where  the  work  accepted  was  in  an  incomplete 
state,  the  contract  price  is  to  be  reduced  by  the  sum  required 
to  complete  it."  But  where  it  was  completed,  but  lacking  in 
quality,  the  contract  price  is  to  be  reduced  by  the  difference  in 
value  of  the  work  as  it  should  have  been  by  the  contract  and 
as  it  actually  was." 

§  667.  Substantial  perfomumce. 

Where  a  contractor  performing  his  contract  in  good  futh 
substantially  comphes  with  his  obligation,  but  makes  some 
comparatively  sli^t  deviation,  he  may  recover  compensation 
for  the  work  done." 

n  Cailand  ■>.  New  Orieana,  13  Ia.  <Mi>:  Goldnnith  v.  Hand,  26  Oh.  St. 

Ann.  43.  101. 

"  Jewell  u.  Schroeppel,  4  Cow.  664.  Witconnn:  Arndt  v.  Keller,  96  Wk. 

"  CaUforma:  Lacy  Mfg.  Co.  p.  Loe  274,  71  N.  W.  661. 

Angelea  G.  &  E.  Co.,  12  Col.  App.  37,  "  Umttd  Statet:  The  Isaae  Newton, 

106  Pac.  413.  1  Abb.  Adm.  11. 

New  York:  Sinclair  i>.  Tallmadge,  36  AbAama:  Sheppard  v.  Dowling,  103 

Boib.  602.  Ala.  £63,  15  So.  S46. 

"  Nibbe  «.  Brauhn,  24  Dl.  26B.  Wmo  York:  Mortoii  v.  Hanioon,  52 

"  Arkantiu:  Walwortb  o.  finnegan,  N.  Y.  Super.  Ct.  306;  Walter  d.  Han- 

33  Aik.  761.  gen,  71  App.  Div.  40,  76  N.  Y.  Supp. 

Connecticut:  Blakedee  v.  Holt,  42  683. 

Conn.  226.  "  Stude  v.  Koehler  (Tex.  CSv.  App.), 

Indiana:  Manville  v.  McCoy,  3  Ind.  138  8.  W.  193. 

148.  He  cannot,  itrictly  Bpealdng,  reoover 

jIfatru.'HaydetiP.Madiaon,  7Me.76.  on  the  spedal  contract,  and  llierefore 
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While  there  is  general  agreement  on  this  point  among  the 
authorities,  the  rule  for  determining  the  amount  of  recovery  is 
very  differently  stated  by  the  different  courts.  The  rule  most 
commonly  laid  down  is  that  the  contractor  may  recover  the 
contract  price  less  an  allowance  for  the  damage  caused  by  the 
deviation."  In  such  a  case  where  one  who  had  contracted  to 
build  a  house  had  slightly  deviated  from  the  contract  the  jury 
were  told  at  the  trial  to  consider  what  the  house  vms  toorth  to  the 
defendant,  and  give  that  sum  in  damages.    On  a  motion  for  a 


if  the  ori^nal  obligation  was  in  the 
form  (rf  a  covenant  an  action  of  cove- 
nant win  not  lie  on  mibatantial  per- 
fonnance.  CUytAn  v.  Blake,  4  Ired. 
(N.  C.)  4B7. 

n  United  SlaUs:  The  Lucille  Manor, 
70  Fed.  233;  Springfield  Milling  Co.  v. 
Baniard  A  Leas  Manuf.  Co.,  81  Fed. 
261,  26  C.  C.  A.  389. 

/ndfona;  Bartcalow  r.  Ffaffer,  38 
Ind.  214. 

Imea:  MbOA  Iron  A  Steel  Woriu  «. 
Koaeuth  County,  79  Iowa,  40, 44  N.  W. 
215. 

MoMaehueeOs:  Baseett  ir.  Sanborn, 
9  Ciuh,  58;  Gleason  v.  Smith,  9  Ciuh. 
484,  67  Am.  Deo.  62;  Kenworthy  o. 
Bttrvtam,  132  Mas.  123;  Norwood  v. 
Lathrop,  178  Mass.  208,  69  N.  E.  6fi0. 

Miwtaola:  Leeds  f .  little,  42  Minn. 
414,  44  N.  W.  309. 

Mutoitri:  YeatB  v.  Ballentine,  66 
Mo.  630;  Decker  v.  School  Diatriot,  101 
Mo.  App.  116,  74  8.  W.  390. 

JV«w  Jersey:  Botarth  o.  Dudley,  44 
N.  J.  L.  304,  43  Am.  Rep.  373; 
Feeney  o.  Baiddey,  66  N.  J.  L.  239,  49 
AU.443. 

Nw  York:  Hiillip  o.  Gallant,  62 
N.  Y.  266;  Woodward  v.  Fuller,  80 
N.  Y.  312;  Nolan  o.  Whitney,  88  N.  Y. 
648;  Smith  B.  Ougerty,  i  Barb.  614; 
Snclair  u.  TaUmadge,  36  Baib.  602. 

Okio:  Goldsmith  t>.  Hand,  26  Oh. 
St.  101 ;  Johnson  v.  Slaymaker,  18  Oh. 
C.  Ct.  104. 

Pemuj/bKiftia:  Chambera  v.  Jayoes, 
4  Pa.  39;  Danville  Bridge  Co.  r.  Fom- 


roy,  15  Pa.  151;  Trueadale  ■>.  Watte,  12 
Pa.  73;  Wade  v.  Hayooek,  26  Pa.  382; 
Moore  c.  Carter,  146  Pa.  492,  23  Ati. 
243;  White  t>.  Braddock  Borou^ 
School  Diflt.,  159  Pa.  201,  28  Atl  136; 
Shires  v.  O'Connor,  4  Pa.  Super.  Ct. 
466. 

Sotith  Dakola:  Aldrich  v.  Wilmarth,  8 
S.  D.  523,  64  N.  W.  811. 

Wwcoruin:  Bishop  o.  Price,  24  Wis. 
480. 

It  is  generally  held  that  the  burden 
(tf  brining  in  evidence  of  the  damage 
caused  by  the  deviation  is  on  the  de- 

(tmAatit 

lowa:  Fltta  v.  Reinhart,  102  Iowa, 
311,  71  N.  W.  227. 

Miimtiota:  Leeds  v.  Little,  42  Minn. 
414,  44  N.  W.  309. 

PmMj/biania:  filbert  v.  PhUadel- 
phia,  181  Pa.  530,  37  Ad.  646,  69  Am. 
St.  Rep.  676. 

In  MaasadiuaettB  in  one  case  the 
burden  was  thought  to  be  on  the  pUun- 
tifr.  GilliB  n.  Cobe,  177  Maw.  584,  59 
N.  E.  466.  But  this  dedmon  seems  to 
be  qualified  by  later  cases.  Vickery  v, 
Ritchie,  202  Mass.  247,  88  N.  E.  836, 
26  L.  R.  A.  (N.  S.)  810. 

In  a  few  cases  full  recovery  of  the 
contract  price  upon  substantial  pa- 
formance  appears  to  have  been  al- 
lowed, but  the  court  was  probably  -not 
dealing  with  the  question  of  reduction, 
linch  D,  Paris  Lumber  A  Grfun  El^ 
vator  Co.,  80  Tex.  23,  15  S.  W.  208. 

See  Jemungs  v.  Wilier  (Tax.  Cn. 
A^.),  32  S.  W.  24. 
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new  trial,  this  was  held  wrong,  the  court  saying:  "The  house 
might  have  been  worth  the  whole  stipulated  price,  notwith- 
standing the  departures  from  the  contract.  They  should  have 
been  instructed  to  deduct  so  much  from  the  contract  price  as 
the  house  was  worth  less  on  account  of  these  departures." 
And  a  new  trial  was  granted.***  In  an  action  for  ne^^igence  in 
building  a  cellar  under  a  house,  the  rule  of  dami^^  is  the 
amount  in  money  which  the  value  of  the  cellar  and  building 
falls  short  of  what  it  would  have  been  if  the  work  had  been 
done  according  to  the  contract.  This  difference  includes  both 
the  cost  of  supplying  such  deficiencies  as  could  be  supplied 
without  expense  disproportioned  to  the  value  of  the  building, 
and  also  in  the  case  of  such  as  could  not  be  so  supplied,  the 
further  or  independent  diminution  in  value  thereby  caused.*^ 
In  this  case  the  action  was  tort,  but  there  had  been  a  con- 
tract, and  the  decision  seems  to  be  rested  by  the  coiut  upon 
the  general  principle  in  such  cases. 

Where  work  is  completed,  though  not  within  the  ^7«ed 
time,  there  may  be  a  recovery  in  indehitaius  assumpsit  for  its 
value,  if  time  is  not  of  the  essence  of  the  contract.  The  special 
contract  will  furnish  a  rule  to  measure  the  damages.  So  far  as 
performance  is  defective  in  Hme,  it  admits  of  compensation. 
Where  there  was  delay  in  completing  a  steamboat  within  the 
time,  the  measure  of  damages  was  not  what  it  should  cost  the 
party  to  hire  another  boat  for  the  time,  but  what  would  be  the 
ordinary  hire  of  such  a  boat;  and  in  case  of  defective  work, 

••  Haywftrd    v.    Leoaard,    7    Hok.  Um,  30  N.  H.  617;  Hmn  v.  Batehelder, 

(Maw.)  18],  19  Am.  Dec.  268.  41  N.  H.  86. 

To  the  some  effect  are  the  following  Ohio:  Kane  s.  Ohio  Stone  Co.,  39 

caees:  Oh.  St.  1. 

/oioa.*    CrDokahank    f.    Mallory,    2  Texat:  Davidson  a.  Edgar,  5  Tex. 

Greene.  257;  Tut  r.  Sbennan,  10  la.  492;  Hillyaid  v.  Crabtrec,  11  Tex.  264, 

60:  Corwin  v.  WaUaoe,  17  la.  374.  82  Am.  Dec.  47S. 

Maine:    White   v.  Oliver,    36   Me.  Varmont:  Merrow  v.  Huntoon,  26  Vt. 

92.  9;  Morrison  «.  Cumminf^  26  Vt.  486. 

Miekigan:  White  t-.  Brockway,  40  Wi»eon*m:  Bishop  e.  Prioe,  24  Wia, 

Mic-Ji.  209.  480. 

MUtoteri:  Mardi  v.  tUehards,  29  Mo. 
99. 

New  Hampthin:  Wadleigh  v,  Sutton,  218. 

6  N.  B,  16,  23  An).  Dec.  703;  I^ton  v.  *■  Moulton  tr.  McOwen,  103  Mass. 

King,  19  N.  H.  280;  Davis  v.  Barring  687. 
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what  would  be  the  cost  of  repairs  and  the  ordinary  hire  of  a 
boat  during  the  time  necessary  to  make  them.^'  If  time  is  of 
the  essence  of  the  contract,  a  failure  to  complete  the  performance 
in  time  should  prevent  recovery  altogether  by  the  plaintiff.^* 

This  rule  is  often  stated  more  specifically  in  this  form- 
that  where  performance  substantially  coDfonns  to  the  con- 
tract but  varies  in  some  particulars  from  the  specifications, 
the  amount  to  be  deducted  from  the  contract  price  is  the  rea- 
sonable cost  of  remedying  such  defects  as  are  remediable  with- 
out unreasonable  expenditure,'^  and  so  far  as  the  defects  cannot 
be  remedied,  the  diminished  value  of  the  performance,  com- 
pared with  complete  performance.^' 

It  is  often  held,  however,  that  the  measure  of  recovery  ia 
the  value  of  the  performance"  or  the  amount  of  b^efit  con- 


tt  Brown  V.  Forter,  51  Pa.  165. 

"  Slater  v.  Emenwn,  19  How.  224, 16 
L.  ed.  626. 

**  Conneelictd:  Pinches  o.  Swedish 
Lutheran  Church,  55  Conn.  183,  10 
Atl.  284,  3  Am.  St,  Rep.  43. 

laituri*:  Keder  v.  Heir,  157  HI.  S7, 41 
N.  E.  750. 

Mttuackutttlt:  Walker  v.  Orange,  16 
Gray,  193. 

Michigan:  Sheldon  r.  Leahy,  111 
Mich.  29,  69  N.  W.  76. 

Mimteaota:  Leeds  v.  IJttle,  42  Minn. 
414,  44  N.  W.  309. 

MiMowi:  Hayaler  0.  Owen,  61  Mo. 
270. 

New  York:  Crouch  v.  Gutmann,  134 
N.  Y.  45,  31  N,  E.  271,  30  Am.  St.  Rep. 
60S. 

Pmn»]/biania:  Pallman  v.  Smith,  135 
Pa.  188, 19  Atl.  188;  Shiree  t>.  O'Connor, 
4  Pi.  Super.  Ct.  465. 

Witconnn:  Foeller  b.  H^ts,  137 
Wis.  169,  lis  N.  W.  543,  24  L.  R.  A. 
(N.  S.)  327,  explaining  and  qualifying 
Ashland  L.  S.  &  C.  Co.  t>.  Shores,  106 
Wis.  122,  81  N.  W.  136. 

Engbrnd:  Cutler  a.  Close,  5  C.  ft  P. 
337. 


MaaaaekutelU:  CuUen  v.  Sears,  112 
Mass.  299. 

Michigan:  Eaton  e.  Gladwd^  121 
Mich.  444,  449,  80  N.  W.  211. 

New  York:  Morton  v.  Hanison,  62 
N.  Y.  Super.  Ct.  305. 

Wiieonain:  Foeller  tr.  Hnnts,  137 
Wis.  169,  118  N.  W.  643,  24  L.  R.  A. 
(N.  S.)  327,  exploinini;  uid  qualifying 
Aahland  L.  S.  &  C.  Co.  v.  Shores,  106 
Wis.  122,  81  N.  W.  136. 

"  Vniied  SUUea:  Woodruff  o.  Hougb, 
91  U.  S.  596,  23  L.  ed.  832. 

Canneetieul:  Rnches  v.  Swedish 
Lutheran  Church,  55  Conn.  183,  10 
Atl.  264,  3  Am.  Bt.  Rep.  43. 

KerUucky:  Marford  i;,  Ambrose,  3 
J.  J.  Marah.  688. 

Maine:  Norris  v.  School  Dist..  12  Me, 
293,  28  Am.  Dec.  182;  VeaEie  p.  Bangor, 
51  Me.  509. 

MoMocfmielU:  Smith  v.  Ftrat  Cong. 
Meeting  House,  8  Pick.  178;  Lord  0. 
Wheeler,  1  Gray,  282;  Atkins  v.  Bam< 
stable,  97  Maw.  428;  PoweU  v.  Howard, 
109  Mass.  192. 

Michigan:  Allen  r.  McKibbin,  S 
Mich.  449;  Wildey  v.  School  Dist.,  26 
Mich.  419;  Phelps  t.  Beebe,  71  Mich. 
554.  39  N.  W.  761. 

MiMovri:    Williams   c.    Porter,    61 


itizecy  Google 


1330  IMPLIED  OR  QUASI  CONTRACTS  §  658 

ferred  on  the  defendant,"  thoiigh  in  every  case  where  the  point 
is  raised  it  is  of  course  held  that  this  recovery  cannot  exceed 
the  contract  price  ^  to  the  benefit  of  which  the  defendant  has  a 
right,^  deducting  therefrom  the  damages  for  non-performance.*^ 
The  true  doctrine  appears  to  be  tliat  recovery  can  in  no  case 
exceed  the  contract  price  less  proper  allowance  for  the  defective 
performance;  nor  on  the  other  hand  can  it  exceed  the  benefit 
conferred.*'  Since  the  plaintiff  has  not  exactly  performed  his 
contract  he  cannot  justly  claim  the  benefit  of  any  profit  that 
would  have  come  to  him  by  performing  it;  and  on  the  other 
hand  the  defendant  is  entitled  to  be  left  in  no  worse  position 
than  be  would  have  occupied  had  the  contract  been  performed, 
and  therefore  should  be  held  to  pay  no  more  than  the  contract 
price  less  the  allowance  for  non-performance. 

IV. — Express  Contract  Unperformed 
§  6S8.  Abandonment  or  substantial  non-performance  of  con- 
tract. 

Where  the  contract  is,  on  its  face,  an  entire  one,  and  has 

"  Kenttiehy:  Escott  v.  White,  10 
Buah,  160. 

MiMigan:  Allen  v.  McKiblnii,  5 
Mich.  440;  Wilder  v.  School  District, 
2S  Mich.  419;  Phelps  v.  B«ebe,  71 
Mich.  564,  3D  N.  W.  761;  Gemuin  t>. 
Union  School  Dist.,  158  Mich.  214, 122 
N.  W.  524. 

MiMmiri:  Freeman  p.  Aylor,  62  Mo, 
App.  613;  Decker  i>.  School  IXat.,  101 
Mo.  App.  U5,  74  S.  W.  390. 

"  ManachuteiU:  Gillie  c  Cobe,  177 
Maw.  684,  69  N.  E,  455.  Tlug,  how- 
ever, has  been  explained  not  U>  mean 
that  wheie  a  uaeleaa  building  is  built 
the  rule  would  ^ve  the  contractor  noth- 
ing because  the  total  value  of  the  land 
was  not  tncreaBed  by  the  building;  the 
benefit  confeired  ia  the  value  of  the 
structure  in  itself,  without  regard  to 
whether  it  is  useful  where  the  defendant 
bad  it  placed.  See  Vickeiy  e>.  Ritchie, 
202  Mass.  247, 88  N.  E.  836, 26  L.  R.  A. 
(N.  S.)  810. 

Miastniri:  Yeats  v.  Ballentine,  56  Mo. 


Mo.  441;  Freeman  v.  Aylor,  62  Mo. 
App.  613;  Decker  e.  School  Dist.,  101 
Mo.  App.  116,  74  S.  W.  390. 

Ohio:  Newman  b.  McGregor,  6 
Ohio,  349,  24  Am.  Dec.  293. 

"  Arkfm»(u:  Bertrand  v.  Byrd,  6  Aric. 
661. 

Maryltaui:  Walsh  u.  Jenvey,  SS  Md. 
240,  36  Atl.  817. 

Mauae/Mieaa:  Basaett  ■>.  Sanborn,  9 
Cush.  58;  Cardell  v.  Bridge,  9  AUoi, 
366;  Norwood  o.  Lathrop,  178  Mass. 
208,  59  N.  E.  660. 

"  Conneetieut:  Pinchee  v.  Swedish 
Lutheran  Church,  55  Conn.  183,  10 
At).  264,  3  Am.  St.  Rep.  43. 

Keniuckj/:  Morford  v.  Ambrose,  3 
J.  J.  Marah.  688. 

Maryland:  Walsh  v.  Jenvey,  86  Md. 
240.  36  Atl.  817. 

MastachtuetlM:  Atkins  e.  Banistable, 
97  Mass.  428;  Powell  v.  Howard,  109 
Mass.  192. 

"£tna  8.  A  I.  Works  v.  Koesuth 
County,  79  la.  40,  44  N.  W.  216. 
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been  perfonned  only  in  part,  a  substantial  portion  of  the  coo- 
tract  being  left  unperformed;  or  where,  after  substantial  per- 
formance, the  contractor  wilfu%  and  without  excuse  abandons 
further  performance,  compensation  is  sometimes  sought  for 
what  has  been  actually  done.''  *  Such  are  cases  of  agreements 
to  work  for  a  specified  time  for  a  given  sum,  where  the  party 
emi^oyed  quits  his  employment  without  the  consent  of  the 
other,  and  before  the  period  fixed;  agreements  to  deliver  a  cer- 
tain quantity  of  goods,  and  deUvery  of  only  a  part;  agreements 
to  do  work,  as  building,  for  instance,  according  to  certain 
specifications,  where  the  work  is  done,  but  the  specifications 
are  departed  from;  wheth^  in  these  cases  the  party  failing  to 
perform  his  agreement  strictly  has  any  redress  whatever,  and 
to  what  extent,  is  a  very  delicate  and  much  vexed  question, 
which  perhaps  more  properly  belongs  to  the  subject  of  the 
right  of  action  than  that  of  the  measure  of  damages.  The 
better  and  sounder  rule  woiild  seem  to  be,  that  unless  there  is  a 
waiver  of  the  privileged  performance,  or  an  acceptance  of  the 
partial  performance,  there  can  be  no  recoveiy.  In  cases  of  this 
kind,  where  the  plaintiff  is  held  entitled  to  recover  anjrthing, 
the  agreement  of  the  parties,  not  having  been  completely  per- 
formed, cannot  be  conclusive  as  to  the  remuneration.  Other 
evidence  must  be  resorted  to,  and  other  considerations  affect 
the  result.  Still,  the  contract  to  a  certain  extent  furnishes  the 
measure  of  remuneration.**  As  to  the  right  to  recover,  the 
authorities  are  in  conflict. 

§  6S9.  Jurisdictions  refusing  recoveiy. 

According  to  the  better  view,  in  the  case  of  an  entire  execu- 
tory contract,  which  the  plaintiff  without  legal  excuse  has  failed 
to  fulfil  on  his  part,  he  can  recover  nothing,  either  on  the  con- 
tract itself  or  on  a  quantum  meruit.  Some  courts  have  refused 
in  such  case  to  modify  the  contract  of  the  parties,  or  substitute 
another  by  sanctioning  a  recovery  to  any  extent.'*   In  the  case 

*i  CampbeD  v.  Gatae,  10  Pa.  483.  MaasaiAuaells:  Olmatead  t.  Be&le,  10 

"  Vnittd  Slatei:  Dennott  o.  Jones,  2  Pick.  528;  Veade  v.  Hoemer,  11  Gray, 

Wall.  1,  17  L.  ed.  762.  369. 

CaUfomia:  HutchinBOQ  t>.  Wetmore,  Miasimppi:  Wooten  ir.  Read,  2  Sm. 

2  Gal.  310,  66  Am.  Dec.  337.  &  M.  586. 

Maryland:  GiU  v.  V<«ler,  62  Md.  663.  Miuouri:  Posey  e>.  Garth,  7  Mo.  M, 
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of  Smith  V.  Brady  *'  the  subject  is  fully  discussed,  and  the 
principle  applied  to  the  case  of  a  contract  by  a  buildor  to  erect 
a  building  (for  which  he  Is  to  be  paid  on  its  completion)  on 
another's  land,  according  to  certain  specifications,  betweai 
which  and  the  building  as  erected  there  is  a  substantial  dis- 
agreement. 


§  660.  Jurisdictions  allowing  recovery— Britten  v.  Tomer. 

Recovery  was  first  allowed  in  such  cases  in  the  leading  case 
of  Britten  V.  Turner.*^   In  an  action  for  work  and  labor,  it  ap- 


37  Am.  Deo.  183;  Caldwdl  t.  IMdcaon, 
1?  Mo.  SJ&;  S<^eiT  v.  Lemp,  19  Mo. 
40. 

Ntw  York:  Champlin  *.  Rowley,  18 
Wcad.  187,  31  Am.  Dee.  376;  PuUmao 
p.  ConuDg,  9  N.  Y.  93;  Uwaon  e.  Ho- 
gan,  93  N.  Y.  39;  Neville  t>.  Froet,  2  E. 
D.  Smith,  62. 

Oltu>:  Alien  v.  CvAta,  6  Oh.  St.  SOS; 
Laridn  n.  Buck,  11  Oh.  St.  561. 

Pmntj/loania:  Martin  ■>.  Schoen- 
be^er,  BW.A8.  367;  Bryant  v.  Stil- 
well,  24  Pa.  314. 

VermotU:  Jones  v.  Maiah,  22  Vt.  144 
<foUowe(l,  M  to  law  in  Vermont,  in 
Jordan  tr.  Fitt,  63  N.  H.  227). 

BntfiMdi  Cutter  v.  Powell,  6  T.  R. 
320;  Sinclair  v.  Bowlo,  9  B.  A  C.  02; 
Kingdom  V.  Cox,  fi  C.  B.  S22. 

liis  ia  the  case  wheo  there  b  a  vol- 
untary abandonment  of  the  contract 
without  ezcuae: 

UniUd  Slalm:  Hansbrou^  b.  Peck, 
5  WaU.  497, 18  L.  ed.  S20. 

Alabama:  Eawkina  v.  Gilbert,  19 
Ala.  54. 

CaHfomia:  Golden  Gate  Lumber  Co. 
■>.  Sabrbacher,  105  Cal.  114,  38  Poc. 
63fi. 

MaryUmd:  Denmead  t.  Cobum,  15 
Md.  29. 

JVoMochuseUf.'  Homer  v.  Shaw,  177 
Maaa.  1.  58  N.  E.  160. 

Nae  York:  Jennings  v.  Camp,  13 
Johns.  94.  7  Am.  Dec.  367;  Brown  p. 
Weber.  38  N.  Y.  187;  Glaciua  o.  Black, 
50  N  V   145.  10  Am.  Rep.  449;  Crane 


D.  Knubel,  61  N.  Y.  645;  Cunningham 
D.  JonM,  4  Abb.  Pr.  433. 

So  whoe  the  worit  ii  ocHnpleted,  but 
fails  in  some  subitantial  particular  to 
comply  with  tbe  requirements  of  the 
contract: 

MUmesola:  Elliott  v.  Caldwell,  43 
Minn.  367,  46  N.  W.  846,  9  L.  R.  A. 
62. 

iVetc  Jene]/:  Boiarth  b.  Dudley,  44 
N.  J.  L.  304,  43  Am.  Rep.  373;  Feeney 
f.  Bardskv,  66  N.  J.  L.  239,  49  AU. 
443. 

New  York:  Smith  v.  Brady,  17  N.  Y. 
173,  72  Am.  Dec.  442;  Gladus  c  Blade, 
50  N.  Y.  145,  10  Am.  Rep.  449. 

(Ma:  Mehurin  r.  Stone,  37  Oh.  St. 
49. 

Pertruj/bxinia:  Shires  r.  O'Connc^,  4 
Pa.  Super.  Ct.  465. 

Soulk  Dakota:  Hulat  v.  Benevolent 
Hall  Anoc.,  9  S.  D.  144,  68  N.  W.  200. 

England:  EUia  v.  Hamlen,  3  Taunt. 
52;  Whitaker  v.  Dunn,  3  T.  L.  Rep.  602. 

Catuida:  Sheriock  v.  Powell,  26  Ont. 
App.407. 

It  seems  that  if  the  oontractor  upoa 
abandonment  forfdts  his  right  to  com- 
pensation, this  is  an  end  to  rights  on 
the  ctmtract  for  either  party.  The 
owner  cannot  sue  the  contractor  for 
damages  for  non-performance  without 
making  allowance  for  the  work  done 
by  the  contractor.  Griffin  n.  Miner, 
54  N.  Y.  Super.  Ct.  46. 

»  17  N,  y.  173,  72  Am.  Dec.  442. 

»  e  N.  H.  481, 488, 26  Am.  Dec  713. 
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peared  that  the  plaintiff  had  agreed  to  work  for  the  defendant 
one  year  for  a  given  aum,  and  that  before  the  e:q)iratioD  of  the 
time  agreed  on  he  had  quitted  his  service  without  the  d^end- 
ant's  consent,  and  on  this  he  was  held  entitled  to  lecovec  for 
the  time  he  was  employed.  Parker,  C.  J.,  after  commenting 
on  the  extreme  disagreement  and  want  of  harmony  among  the 
cases,  and  calling  particular  attention  to  those  where  a  re- 
covery had  been  allowed  on  partial  performaDce  of  agreements 
to  build,  proceeded  to  say: 

"We  hold,  then,  where  a  party  undertakes  to  pay  upou  a 
special  contract  for  the  performance  of  labor  or  the  furnishing 
of  materials,  he  is  not  to  be  charged  upon  such  special  agree- 
ment until  the  money  is  earned  according  to  the  terms  of  it; 
and  where  the  parties  have  made  an  express  contract,  the  law 
will  not  imply  and  raise  a  contract  di£Ferent  from  that  which 
the  parties  have  entered  into,  except  upon  some  farther  trans- 
action between  the  parties. 

"In  case  of  a  failure  to  perform  such  special  contract,  by  the 
default  of  the  party  contracting  to  do  the  service,  if  the  money 
is  not  due  by  the  terms  of  the  special  agreements,  he  is  not  en- 
titled to  recover  for  his  labor,  or  for  the  materials  furnished, 
unless  the  other  party  receives  what  has  been  done  or  furnished, 
and  upon  the  whole  case  derives  a  benefit  from  it. 

"  But  if,  wh^%  a  contract  is  made  of  such  a  character,  a  party 
actually  receives  labor  or  materials,  and  thereby  derives  a,  bene- 
fit and  advantage  over  and  above  the  damage  which  has  resulted 
from  the  breach  of  the  contract  by  the  other  party,  the  labor 
actually  done,  and  the  value  received,  furnish  a  new  considerar 
tion,  and  the  law  thereupon  raises  a  promise  to  pay  to  the 
extent  of  the  reasonable  worth  of  8uch  excess.  This  may  be 
considered  as  making  a  new  case,  one  not  within  the  original 
agreement,  and  the  party  is  entitled  to  recover  on  his  new  case 
for  the  work  done,  not  as  agreed,  yet  accepted  by  the  defendant. 

"If,  on  such  failure  to  perform  the  whole,  the  nature  of  the 
contract  be  such  that  the  employer  can  reject  what  has  been 
done,  and  refuse  to  receive  any  benefit  from  the  part  perform- 
ance, he  is  entitled  so  to  do,  and  in  such  case  is  not  liable  to  be 
charged,  unless  he  has  before  assented  to  and  accepted  of  what 
has  been  done,  however  much  the  other  party  may  have  done 
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toward  the  performance.  He  has,  in  such  case,  received  noth- 
ing, and  having  contracted  to  receive  nothing  but  the  entire 
matter  contracted  for,  he  is  not  bound  to  pay;  becauae  his  ex- 
press promise  was  only  to  pay  on  receiving  the  whole,  and 
having  actually  received  nothing,  tlie  law  cannot  and  ought  not 
to  raise  an  implied  promise  to  pay. 

"But  where  the  party  receives  value,  takes  and  uses  the 
materials,  or  has  advantage  from  the  labor,  he  is  liable  to  pay 
the  reasonable  worth  of  what  he  has  received.  And  the  rule  is 
the  same,  whether  it  was  received  and  accepted  by  the  assent 
of  the  party  prior  to  the  breach,  under  a  contract  by  which, 
from  its  nature,  he  was  to  receive  labor,  from  time  to  time,  until 
the  completion  of  the  whole  contract;  or  whether  it  was  ree^ved 
and  accepted  by  an  assent  subsequent  to  the  performance  of  alt 
which  was  in  fact  done.  If  he  received  it  under  such  circum- 
stances as  precluded  him  from  rejecting  it  afterwards,  that  does 
not  alter  the  case;  it  has  still  been  received  by  his  assent.  .  .  . 
The  amount,  however,  for  which  the  employer  ought  to  be 
charged,  where  the  laborer  abandons  his  contract,  is  only  the 
reasonable  worth,  or  the  amount  of  advantage  he  recdved  upon 
the  whole  truisaction;  and  in  estimating  the  value  of  the  labor, 
the  cpDtract  price  for  the  service  cannot  be  exceeded." 

The  case  of  Britton  v.  Turner  has  been  foUowed,  with  more 
or  less  modification,  in  perhaps  a  majority  of  the  jurisdictioDS 
in  this  pountry." 

**  Indiana:  UcEjnaey  v.  Springer,  3  R.,  26  Ma  102;  Marsh  e.  Rioharda, 

lod.  59, 64  Am.  Dec.  470,  n.,  by  which  29  Mo.  99. 

the  prior  eaaee  of  Swift  v.  Williams,  2  Ndn-axka:  Parcell  t>.  McComber,  11 

Ind.  365,  and  Hoaglaiid  v.  Moore,  2  Neb.  200,  38  Am.  Rep,  366. 

Btackf.  167,  are  overruled  as  to  the  NorA  Carolma:  Gomuui  v.  Bellamy, 

point  in  queetioo.  82  N.  C.  496. 

lotca:   BaiT  o.  Van  Duyn,  45  la.  Oregon:  Steeples  v.  Newton,  7  Ore. 

228.  110,83  Am.  Hep.  706. 

Kartaa*:  Duncan  v.  Baker,  21  Kan.  Tmntttee:  Jones  v.  Jonea,  2  Swaa. 

99.  eoa. 

Michigan:    Wilson    v.    Wagar,    26  Texas:  Carroll  ir.  Welch,  26  Tex.  147. 

Mich.  452;   Begole  v.  McKenrie,  28  The  cases  in  which  this  doctrine  is 

Mich.  470)  Keystone  L.  A  S.  M.  Co.  laid  down  are  usually  caaea  where  the 

V.  Dole,  43  Mich.  370;  Fuller  v.  Rice,  62  work  was  completed,  but  there  were 

Mich.  435.  serious  defects  in  it. 

Mitmnai:  Downey  v.  Burke,  23  Mo.  KenlwAy:  Nance  p.  Patterson  Build- 

228,  Barcue  r.  Hannibal  R.  C.  &  P.  P.  ing  Co.,  140  Ky.  664,  131  S.  W.  484. 
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§  661.  Rule  in  Vennont 

Id  VermoDt  the  right  of  recovery  seems  to  turn,  not  only 
where  the  contract  is  substantially  performed,  but  in  all  cases, 
not  on  the  plaintiff's  voluntary  acceptance,  but  on  the  benefit 
supposed  to  be  conferred  by  the  work  done.  In  the  case  of 
Kelly  V.  Bradford, •^  Aldis,  J.,  delivering  the  opinion  of  the  Su- 
preme Court  of  that  State,  says: 

"Where  a  contract  has  been  subBtantially  though  not  strictly 
performed — ^where  the  party  failing  to  perform  according  to  the 
terms  of  his  contract  has  not  been  guilty  of  a  roltmtary  aban- 
donment or  wilful  departure  from  the  contract,  has  acted  in 
good  faith,  intending  to  perform  the  contract  according  to  its 
stipulations,  but  has  failed  in  a  strict  compUance  with  its  pro- 
visions, and  where  from  the  nature  of  the  contract,  and  of  the 
labor  performed,  the  parties  cannot  rescind  and  stand  in 
ttatu  quo,  but  one  of  them  must  derive  some  benefit  from  the 
labor  or  money  of  the  other, — in  such  case  the  party  failing  to 
perform  his  contract  strictly,  may  recover  of  the  other  as  upon 
a  quantum  meruit  for  such  a  sum  only  as  the  contract  as  per- 
formed has  been  of  real  and  actual  benefit  to  the  other  party, 
estimating  such  benefit  by  reference  to  the  contract  price  of  the 
whole  work." 


MUiowri:  Heman  v.  Compton  Hill 
Imp.  Co.,  S8  Mo.  App.  480;  Muller  o. 
Gillick,  60  Mo.  App.  BOO. 

Ntw  HampihiTe:  Danforth  v.  Fno- 
man,  69  N.  H.  466,  43  AU.  621. 

Iforlh  CarcHna:  Twitty  w.  McGuire, 
3  Murph.  fiOl. 

Tennettee:  Cox  v.  Estell,  Peck,  175; 
Elliott  B.  WtlkinBOD,  S  Yerg.  411; 
Porter  t.  Woods,  3  Humph.  66,  39  Am. 
Deo.  153;  Gibson  r,  Corlin,  13  Lea, 
440;  Deberry  o.  Young,  1  Tenn.  Csa. 
61;  BuBb  e.  Jooea,  2  Tenn.  Cas.  224. 

Ttatu:  Gonsales  Collie  p.  McHugh, 
21  Tex.  266. 

But  'in  many  Staten,  the  pluntiff  ia 
allowed  to  recover  if  his  work  has  been 
of  actual  benefit  to  the  defendant, 
even  though  he  has  intentionally 
abandoned  the  work  b^ore  completion 
and  without  excuse. 


Arkariscu;  Walworth  v.  Finnegan,  33 
Ark.  761. 

JVoiTu;  Jewett  o.  Weeton,  11  Me. 
346;  Norria  v.  Sohool  District,  12  Me. 
292,  28  Am.  Deo.  182. 

Tennestee:  Porter  v.  Woods,  3 
Humph.  56,  39  Am.  Dec.  153. 

Texaa:  Hillyard  o.  Crabtree,  11  Tex. 
264,  62  Am.  Dec.  475;  Gonsales  College 
V.  McHugh,  21  Tex.  266;  Cairoll  v. 
Welch,  26  Tex.  147;  Wataon  c.  DeWitt 
County,  19  Tex.  Gv.  App.  160,  46  8. 
W.  1061. 

Wat  Virginia:  Baltimore  A  O.  R.  R. 
p.  Lafferty,  2  W.  Va.  104. 

The  rule  is  otherwise  in  Vermont 
{infra,  J  661)  and  in  Kentucky.  Es- 
cott  V.  Wlute,  10  Burfi  (Ky.),  169. 

"  33  Vt.  35. 
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And  the  rule  by  which  compensation  is  to  be  made  for  the 
partial  performance  of  the  contract,  is  thus  declared: 

' '  The  party  failing  to  perform  must  first  deduct  from  the  ctm- 
tract  price  such  sum  as  will  enable  the  other  party  to  get  the 
contract  completed  according  to  its  terms;  or  where  that  is 
impossible  or  unreasonable,  such  a  sum  as  will  fully  compensate 
him  for  the  imperfection  in  the  work  and  insufficiency  of  the 
materials,  so  that  he  shall  in  this  respect  be  made  as  good,  pe- 
cuniarily, as  if  the  contract  had  been  strictly  performed.  2d. 
Whatever  additional  damages  his  breach  of  the  contract  may 
have  occasioned  to  the  other." 

Later  decisions  firmly  maintain  in  that  State  the  same  quasi 
equitable  doctrine  in  actions  at  law,  holding  that  where  the 
stipulations  are  not  in  the  nature  of  conditions  preced^it,  a 
party  who  but  partly  fulfils  his  contract  may  recover  for  what 
has  been  done  under  it  to  the  extent  that  such  partial  perfonn- 
ance  has  benefited  the  other.**  So  in  the  same  State,  wh«« 
one  agrees  to  work  for  another  a  certain  time,  he  can  maintain 
an  action  for  his  compensation  without  makii^  up  time  he  has 
reasonably  lost  during  the  period,  and  the  time  so  lost  will  be 
deducted." 

If  however  the  plaintiff  volimtarily  abandoned  the  contract 
before  completing  performance,  he  is  not  allowed  to  recover.'" 

S  662.  Measure  of  recovery. 

But  the  party  in  default  must  not  gain  by  his  default,  nor  the 
other  lose  by  it.  Parties  often  agree  to  give  excessive  prices  to 
have  an  entire  contract  literally  performed,  when  a  partial  per- 
formance would  never  have  been  contracted  for.  And  though 
the  contract  price,  as  far  as  practicable  and  equitable,  furnishes 
the  measure  of  damages  on  such  a  quantum  meruU,  and  the  de- 
faultii^  party  can  in  no  case  recover  more,  yet  he  can  have  his 

"Dyer  s.  Jones,  8  Vt.  205;  Gilman  ■•  McDonald i>. Montague, 30 Vt. 357. 

V.  HaU.  11  Vt.  510,  34  Am.  Dec.  700;  ™  KetUe  tr.    Harvey,   21   Vt.  301; 

Brackette.  MowB,  23Vt.  564;MeiTOw  Austin  o.  Austin,  47  Vt.  311.    Unl««, 

9.  Huntoon,  25  Vt.  9;  Morrison  v.  Cum-  indeed,  wh^e  the  contract  ia  divinble, 

micgB,  26  Vt.  486;  Hubbard  v.  Belden,  he  m^  recover  for  the  portimt  of  it 

27  Vt.  646;  Baiter  v.  Troy  &  Rutland  that  hes  been  completely  pofcxined, 

R.  R.,  27  Vt.  766;  Kettle  v.  Harvey,  deducting  damages  for  non-periotm- 

21  Vt.  301;  Swift  i>.  Hamman,  30  Vt.  ance  of  the  remainder.    Booth  p.  Ty- 

607;  Smith  v.  Poeter,  36  Vt.  705.  son,  15  Vt.  615. 
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quantum  mentU  only,  and  is  not  entitled  to  the  contract  price 
for  what  is  worth  less.**"  The  mode  of  ascertaining  the  real 
benefit  received  from  the  part  performance  of  work,  in  such 
case,  is  to  estimate  the  whole  woric  at  the  price  fixed  by  the 
contract,  and  to  deduct  from  that  the  amount  requisite  to 
complete  the  part  of  the  work  left  unfinished.  If  any  loss  is 
occasioned  by  the  unfinished  part  coetdng  more  in  proportion 
than  the  whole  was  undertaken  for,  the  loss  must  be  borne  by 
the  party  who  originally  contracted  to  do  the  whole.  The 
amount  to  be  allowed  may  in  some  cases  be  less  than  the  pro- 
portion which  the  work  done  would  bear  to  the  cost  of  the 
whole,  but  cannot  exceed  it.'"* 

The  rule  is  sometimes  less  perfectly  stated  in  the  form  that 
the  plaintiff  may  recover  the  benefit  which  he  conferred  on  the 
defendant.'"*  Thebetter  form  of  statement  is  that  the  plain- 
tiff is  entitled  to  recover  the  value  of  the  benefit  conferred  on 
the  defendant,  not  however  exceeding  the  contract  price,  re- 
duced by  any  damages  occasioned  by  failure  properly  to 
perform.'** 

§  663.  Recovery  by  an  Infant 
An  infant  who  serves  under  a  contract  which  he  has  a  right 

""  ISinou:  Clement  v.  State  Reform 
School,  84  m.  31t. 

Mi^tigan:  AUen  v.  MoIGbbin,  5 
Mich.  440. 

<*>  Arkanvu:  Walworth  v.  Flnnegan, 
S3  A^.  751. 

lOmoit:  Dobluiw  t.  Higgins,  7S  ni. 
440. 

Indiana:  MoIQniwy  v.  SpriDger,  3 
Ind.  S&,  64  Am.  Deo.  470. 

Maine:  Jewett  v.  Weston,  11  Me. 
346. 

Michigan:  Keystone  L.  &  8.  M.  Co. 
e.  Dole,  43  Mteh.  370;  Fuller  t>.  Rice, 
52  Mich.  435. 

Mitaouri:  Barcua  v.  Hannibal  R.  C. 
&  P.  F.  R.,  26  Mo.  t02;  Manh  v.  Rich- 
ards, 2B  Mo.  99. 

New  Hampihire:  Danforth  v.  Free* 
man,  69  N.  H.  466,  43  Atl.  621. 

North  Carotina:  Twitty  r.  McGuire, 
3  Muiph.  501. 


Porter  n.  Woods,  3 
Humph.  66,  39  Am.  Dec.  153;  Gibsm 
v.  CaJfin,  13  Lea,  440;  Bush  t>.  Jones. 
2  Tom.  Gas.  224. 

Texaa:  Hillyard  o.  Crabtree.  11  Tex. 
264, 62  Am,  Deo.  476;  Gonialee  College 
IT.  McHugh,  21  Tex.  256;  Watson  ir. 
DeWitt  County.  19  Tex.  Civ.  App. 
150,  46  S.  W.  1061. 

"•  Maine:  Nonis  v.  School  Diat.,  12 
Me.  293,  28  Am.  Dec.  182. 

Tenneitee:  Elliott  v.  WilkinBon,  8 
Yerg.  411. 

"*  Miteowi:  Heman  o.  Compton  Hill 
Imp.  Co.,  58  Mo.  App.  480;  Muller  v. 
GilUck,  66  Mo.  App.  £00. 

JVeu?  Hampshire:  Danforth  v.  Free- 
man, 69  N.  H.  466,  43  Atl.  621. 

Tenneuee.-  Deberry  v.  Young,  1 
Tenn.  Cas.  51. 

Texae:  CarroU  v.  Welch,  26  Tex. 
147. 
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to  repudiate  may  recover  upon  such  repudiation  the  value  of 


In  Vermont  it  has  been  held,  in  accordance  with  the  rule  in 
that  State,  that  when  an  infant  makes  a  contract  with  an  adult 
to  serve  for  a  given  time,  and  leaves  before  he  has  performed 
the  whole  of  the  service,  he  is  entitled  to  recover  what  his 
services  are  reasonably  worth,  taking  into  consideration  the 
injury  to  the  other.*"  But  in  Maine  it  has  been  held  that  a 
minor  who  has  agreed  to  work  for  a  certain  time,  and  not  to 
leave  without  giving  notice  a  certain  time  b^orehand,  but  does 
not  complete  the  agreed  term,  and  does  not  give  the  notice,  is 
not  Uable  to  have  the  damages  thereby  occasioned  deducted 
from  the  amount  he  would  otherwise  recover,  the  minor  not 
being  bound  by  his  contract."' 

"»  Poat,  i  673a.  580;  Hsgerty  v.  Naahua  Lock  Co.,  62 

"■  Hoxie  V.  Lincoln,  26  Vt.  206;  aee.,  N.  H.  S76. 

Moeea  v.  Stevens,  2  I^ck.  332;  Qaffner  >"  Derocher  v.  ContinNital  BdiQs,  58 

p.  Hayden,  110  Mms.  137, 14  Aa.  Rep.  Me.  217,  4  Am.  R«f>.  280. 
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1 664.    Cranpomtioii  for  iervices  per- 
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675,  Consequential  damsges. 
675a.  The  English  workmen's  oom- 
penaation act. 


§  664.  Compensation  for  services  performed. 

If  a  servant  ftilly  performs  his  contract,  but  the  contract 
allows  him  no  definite  compensation,  he  is  allowed  to  recover 
on  a  quantum  meruit  the  value  of  the  services  performed,* 
without  regard  to  the  amoimt  of  benefit  which  the  principal 
or  master  received  from  them.^  If  the  contract  fixes  the  com-  . 
pensatioD,  that  amount  is  the  sole  measure  of  damages,'  so  that 
the  recovery  cannot  exceed  the  agreed  amount,*  nor  on  the 


1  Antt,  i  650. 


125  & 


Ohio:  Bagley  r.  Bates,  Wright,  706. 

'  Uniial  Stale*:  Peridns  v.  Hart,  II 
Wheat.  237,  6  L.  ed.  463. 

MuKmn:  Crump  o.  Rcbstock,  20 
Mo.  App.  37;  Pim  v.  Greer,  64  Mo. 
App.  176  (acreemott  on  amount  after 


work  done  was  bin^g,  and  miper- 
.  Buttrick,     seded  the  quantum  meruU). 

Neui  York:  Felle  p.  VestvaU,  2  Keyes, 


152. 

•Sherman  t>.  Mayor,  1  N.  Y.  316. 
Staderman  v.  Heina,  78  App.  Div.  563, 
79  N.  Y.  Supp.  674,  was  an  action  on 
a  contract  by  which  plaintiff  agreed 
to  serve  the  intestate  as  nutse.     lite 
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other  hand  can  the  defeDdant  reduce  the  agreed  amount  by 
showing  that  the  services  were  worth  less.^  Where  the  pay- 
ment for  the  services  was  by  the  agreement  to  be  made  by  the 
delivery  of  commodities,  the  plaintiff  is  entitled  to  recover  no 
more  than  the  value  of  the  commodity  to  be  delivered  at  the 
time  fixed  by  the  contract  for  the  delivery;*  but  where  the 
wages  are  fixed  in  money,  with  an  option  to  pay  in  com- 
Doodities,  the  master  who  has  not  exercised  the  option  must 
upon  suit  pay  in  money.' 

In  a  case  in  Minnesota,  where  by  the  contract  the  defend- 
ant was  to  fix  the  amount  of  compensation,  the  court  refused 
to  ^ve  more  than  the  amount  fixed  by  the  defendant ;  *  but  in 
Illinois  such  a  contract  was  held  to  be  equivalent  to  a  contract 
to  pay  a  reasonable  compensation,  and  the  plaintiff  was  al- 
lowed to  recover  on  a  quantum  meruit*  and  in  Ohio  the  court, 
without  deciding  this  point,  held  that  if  the  employer  did  not 
fix  the  value  of  the  services  at  the  termination  of  the  employ- 
ment he  could  not  do  so  later,  at  the  trial  of  the  case,  but  the 
jury  should  find  the  reasonable  value  of  the  services.'" 

Where  the  plaintiff  began  to  perform  the  services  under  an 
express  contract,  and  continued  after  the  period  named  in  the 


agreement  waa  for  a  dollar  a  day. 
After  servicee  had  been  rendered  for 
some  time  the  deceased  signed  papers 
stating  her  deeire  that  ptiuntifT  ahould 
receive  250  dollars.  Held,  that  since 
a  stipulated  price  of  one  dollar  a  day 
was  proved,  that  iklone  could  be  re- 
covered. 

•  Ludlow  e.  Dole,  62  N.  Y.  617. 

*  Indiana:  StaU  v.  Beard,  1  Ind.  460 
(canal  scrip). 

Kentuckj/:  Owens  i>.  Duriiam,  5 
Dana,  536  (share  of  crop;  cannot  re- 
cover enhanced  value  at  time  of  eub- 
sequrait  demand}. 

AfiMoun."  Gibeon  v.  Whip  Pub.  Co,, 
28  Mo.  App.  450  (aharee  of  stock:  if 
corporation  unsuccessful,  damages  are 
nominal). 

'  JVedrosto:  Culbertson  I.  &  W.  P. 
Co.  e.  Wildman,  45  Neb.  663,  63  N.  W. 
947,  56  Am.  St.  Rep.  565  (wages  $100 


per  month,  S60  in  cash  and  S40  in 
water  rights.  The  servant,  not  bejng 
pud,  could  recover  SlOO,  vnce  the 
option  to  pay  him  in  water  ri^ts  had 
not  been  exercised). 

Penraylvania:  McDonald  v.  Liggett, 
146  Pa.  460,  23  Atl.  338.  (Contract 
by  which  plaintiff  perfonned  ssriccfl 
in  procuring  an  oil  lease  and  was  to  be 
paid  by  an  interest  in  the  lease  or  S200. 
The  lease  was  procured,  but  defendant 
did  nothing  under  it.  Since  he  had  not 
exercised  his  option  the  plaintiff  was 
entitled  to  compensation  for  his  serv- 
ices at  the  value  fixed  by  the  defend- 
ant himself.) 

'  Butler  V.  Winona  M.  Co.,  28  Minn. 
205,  41  Am.  Rep.  277. 

■Van  Arman  v.  Byington,  38  Dl. 
443. 
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contract,  he  was  held  entitled  to  compensation  at  the  contract 
rate;  *'  and  the  other  terms,  sudi  as  the  duration  of  the  em- 
ployment, are  presumed  to  continue  as  in  the  contract.*'  If, 
however,  there  is  any  change  in  the  relation  of  the  parties, 
there  is  no  presunq>tion  that  the  rate  of  coD4>ensation  con- 
tinues. Thus  the  old  rate  of  wages  does  not  continue  when  the 
character  of  the  service  is  changed,"  or  if  an  interval  elapses 
between  the  terms  of  employm^it,'*  or  if  the  sravant  con- 
tinues in  the  employment  after  receiving  a  notice  of  a  chan^ 
in  the  rate  of  wages." 

Where  it  is  claimed  that  services  were  roidered  under  an 
express  contract  the  burden  of  proving  such  a  contract  is  upon 
the  defendant,  since  the  plaintiff  who  claims  to  recover  the 
value  of  the  services  on  the  guaTiium  meruit  proves  a  prima  facie 
case  by  proving  that  the  services  were  rendered  at  request." 
When  there  is  a  dispute  as  to  the  price  agreed  to  be  paid  in  the 


"  Arkaruai:  Ewing  v.  Janson,  57 
Ark.  237,  21  S.  W.  430. 

Califomvi:  Nicholson  p.  Patcbin,  5 
Gal.  474. 

IlUnoit:  Grover  &  B.  S.  M.  Co.  e. 
Bulklej-,  48  lU.  180;  Ingalb  v.  Allen, 
132  Ul.  170,  23  N.  E.  1026,  22  Am.  St. 
Rep.  515;  Crane  Bros.  Manuf.  Co.  v. 
Adams,  142  111.  125,  30  N.  E.  1030; 
Glucose  Sugar  Refining  Co.  v.  Flinn, 
184  in.  123,  66  N.  E.  400. 

Maryland:  Travelers'  Ins.  Co.  v. 
Paiker,  92  Md.  22,  37  Atl.  1D42. 

New  Hamp^rire:  New  Hampshire 
Iron  Factory  Co.  c.  RichordBon,  5  N.  H. 
294. 

New  York:  Huntingdon  t>.  Claffin,  38 
N.  Y.  182;  Vail  o.  Jersey  Uttle  Palls 
Manuf.  Co.,  32  Batb.  564;  Adams  v. 
I^tzpatrick,  56  N.  Y.  Super  Ct.  680. 

Ohio:  Kelly  f.  Carthage  Wheel  Co., 
62  Oh.  St.  598,  57  N.  E.  984. 

Penntylmmia:  Wallace  v.  Floyd,  29 
Pa.  184,  72  Am.  Dec.  620;  Ranck  v.  Al- 
bright, 36  Pa.  367. 

Wueontin:  Kellogg  v.  CStiiens'  Ins. 
Co.,  94  Wis.  564, 69  N.  W.  362;  Kcldn- 
son  t>.  Norwegian  Plow  Co.,  101  Wis. 
167,  76  N.  W.  1108. 


It  has  been  held  in  Minnesota  that 
there  b  no  presumption  of  the  renewal 
of  a  contract  void  by  the  statute  of 
frxuds.  Lally  n.  Crookston  Lumber 
Co.,  85  Minn.  257,  88  N.  W.  846. 

"  Miekigan:  ffines  v.  Superintendents 
of  the  Poor,  68  Mich.  603,  26  N.  W. 
486. 

Ohio:  KeUy  s.  Carthage  Wheel  Co., 
62  Oh.  St.  698,  67  N.  E.  964. 

Witeontm:  Dickinson  v.  NcHiregian 
Plow  Co.,  101  Wis.  157,  76  N.  W.  1108. 

En^faud:  Bewton  0.  Collyer,  4  Bing. 
309. 

Conixa,  Tucker  v.  Philadelphia  A  R. 
C.  A  I.  Co.,  63  Hun,  139, 6  N.  Y.  Supp. 
134  (new  hiring  is  at  will). 

"  ArfamMu:  Ewing  v,  Janson,  57 
Ai^.  237,  21  S.  W.  430. 

mrutit:  Ingalla  f.  Allen,  132  HI.  170, 
23  N.  E.  1026,  22  Am.  St.  Rep.  615. 

"  Ingalls  «.  Alloi,  132  lU.  170,  23 
N.  E.  1026,  22  Am.  St.  Rep.  616. 

**  Crane  Bros.  Manuf.  Co.  v.  Adams, 
142  m.  125,  30  N.  E.  1030. 

"  Cf^onaa:  Pendleton  n.  Cline,  85 
Cal.  142,  24  P&c.  659. 

JQinou:  Howard  v.  Oobel,  62  111. 
App.  497. 
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expFess  contract,  evidence  of  the  value  of  the  work  or  of  the 
reasonable  or  customaiy  compensatioD  may  be  offered  as 
bearing  on  the  issue." 

§  664a.  Evidence  of  value  of  services. 

In  order  to  determine  the  value  of  sovices  the  pluntiff  is 
entitled  to  introduce  such  evidence  as  is  admissible  for  the 
purpose  undo*  the  rules  of  evidence.  The  nature  and  circum- 
stajices  of  the  employment  may  be  shown  in  order  to  indi- 
cate their  value.''  Thus,  facts  which  make  the  circumstances 
peculiarly  difficult  may  be  shown,**  and  on  the  other  hand 
evidence  may  be  introduced  that  the  work  was  improperly  and 
inefficiently  done.*"  E^qpert  evidence  of  the  value  may  be 
introduced.^*  It  is  usually  held  that  such  evidence  is  intro- 
duced subject  to  the  judgment  of  the  jury,  and  that  the  juiy 
may  if  it  choose  find  a  value  for  the  services  different  from  the 
value  stated  in  the  opinion  of  the  witness  or  even  when  there 
has  been  no  opinion  evidence  as  to  the  value." 


"  Nebraaka:  Spurck  v.  Desn,  49  Nd). 
66,  68  N.  W.  375. 

New  Hampehtrtr  Swam  v.  Cheney, 
41  N.  H.  232. 

See  Cnuup  t>.  RriiBtoclc,  20  Mo.  App. 
37. 

"  Pet«rB  P.  Craig,  8  Dana  (Ky.),  307, 
32  Am.  Deo.  92  (servicer  ol  artist 
known  not  to  be  skilful;  plaintiff  held 
entitled  to  such  conqwosation  aa  is 
reasonable  oonmdering  hia  lack  of 
Bkill);  Chilee  c.  Ctug,  4  Dana  (Ky.), 
544  (eervicM  for  nuiang  deceased,  who 
had  expressed  the  desire  that  they 
should  be  liberally  compensated;  this 
must  be  conrndered  in  determining  rea- 
sonable remuneration  which,  howerer, 
cannot  go  beyond  compensation). 

'•  Mutaari  :■  Crowe  tr.  Gallenkamp, 
58  Mo.  App.  3Qfl  (nuiaing  cancer  pa- 
tient in  plaintiff's  house;  plaintiff  can* 
not  ahow  effect  of  stench  on  value  of 
bouse,  though  it  would  affect  value  of 
services). 

Nod  York:  Reynolds  v.  Robinson,  64 
N.  Y.  589   (nursing  cancer  psticot; 


plaintiff  may  show  stench  and  its  et; 
feet  on  his  health,  not  in  order  to  re- 
cover for  km  of  health,  but  to  prove 
nature  of  services), 

OMo:  Berry  t>.  Collins,  9  Ohio  C.  Ct 
656  (services  as  houaekeqier;  plainUff 
may  diow  bad  condition  of  house). 

'Famaworth  0.  Oarrard,  1  Camp. 
38. 

"McCoUum  V.  Seward,  62  N.  Y. 
316;  Reynolds  d.  Robinson,  64  N.  Y. 
589  (physician  may  tesUTy  as  to  value 
of  servioee  as  nurse);  Mercer  v.  Vose,  67 
N.  Y.  56;  Seymour  v.  Fellows,  77  N.  Y. 
178;  Keeoan  v.  Getsinger,  1  App.  IXv. 
172,  37  N.  Y.  Supp.  826  (physidan 
may  testify  as  to  value  of  services  as 
nurse);  Gall  v.  Oall,  27  App.  Div.  173, 
50  N.  Y.  Supp.  663  (swica  of  unusual 
kind). 

"  KetOuiiy:  Craig  p.  DurrMt,  I  J.  J. 
MaTBh.366. 

Ohio:  Hoflsler  f.  Trump,  62  Oh.  St. 
139,  56  N.  E.  656. 

But  in  Wood  v.  Baricer,  49  Mich. 
295,  13  N.  W.  697,  the  court  held  that 


itizecy  Google 


$  665  DAMAGES  FOR  WRONOFUL  DISCHARGE  1343 

When  the  plaiiitiff  presents  an  account  charging  a  certain 
amount  for  his  services,  and  the  account  is  not  accepted  or 
paid,  he  is  not  th^%by  precluded  from  recovering  a  largo- 
amoimt  if  the  jm?  find  that  his  services  were  worth  more  tbao 
the  amount  of  his  charge.'* 

Evidence  of  the  charges  of  other  persons  for  similar  servicee 
(at  least  where  they  are  not  customary  charges)  cannot  be 
shown;  ^*  as  for  instance  the  amount  paid  to  one  employed  in 
the  plaintiff's  place.*' 

§  665.  Damages  for  wrongful  discharge. 

The  genera]  rule  in  cases  of  wrongful  discharge  of  a  servant 
by  the  master  is  that  the  plaintiff  has  a  right  to  recover  the 
stipulated  wages  for  the  full  time,  subject  to  the  defendant's 
right  to  recoup  whatever  the  plaintiff  might  durii^  the  period 
have  reasonably  earned.^ 

The  agent  or  servimt  who  has  been  wrongfully  discharged 
may  in  fact  choose  one  of  three  courses."   First,  he  may  con- 


the  jury  could  not  diaregud  the  expert 
evidence,  that  bemg  the  only  evidence 
of  value  offered. 

"  New  York:  WaUams  v.  Glenny,  16 
N.  Y.  889;  Stryker  v.  Camdy,  76  N.  Y. 
60,  32  Am.  Rep.  262;  Sherwood  v. 
Hauser,  94  N.  Y.  628. 

Witamrin:  Brauns  v.  Qreen  Bay,  78 
Wis.  81,  46  N.  W,  889. 

But  see  amtra,  Daniels  ir.  Wilber,  60 
m.  526. 

)*  Itnaa:  Forey  t>.  Western  Stage  Co., 
19  Iowa,  536. 

New  York:  Lyon  v.  Valentine,  33 
Batb.271. 

In  CuUen  v.  Gallagher,  15  N.  Y. 
Misc.  146,  36  N.  Y.  Supp.  468,  a  suit 
in  whidi  a  contractor  sued  to  recover 
on  a  quanima  meruit  for  work  done  in 
cuttii^  Btone,  do  direct  evidence  of 
value  of  the  woric  having  been  offered 
the  plaintiff  was  allowed  to  show  what 
amount  be  paid  hia  workmen  for  doing 
tbewortc. 

wSoott  V.  Wi^t,  138  HI.  App.  105 
(deputy  county  tieasurer). 


"  See  the  cases  collected  and  ex- 
amined in  the  next  two  sections. 

In  a  few  early  Tilngllnh  caaes  the  court 
took  a  different  view,  and  asserted  the 
light  of  the  jury  to  fix  the  amount  of 
compaisation  due  the  plaintiff.  Smith 
■r.  Thompson,  8  C.  B.  44;  Richardson  v. 
Melliah,  2  Bing.  229.  But  these  cases 
are  iUustrations  of  an  obsolete  view. 
Actions  of  this  sort  are  for  breach  of 
contract,  and  the  damages  are  fixed  by 
rules  of  law. 

"  Oecrgia:  Rogers  ■>.  Farham,  8  Ga. 
190;  Beck  t>.  Thompson,  108  Ga.  242, 33 
S.  E.  894. 

^eiD  YoHc:  Colbum  e.  Woodworth, 
31  Barb.  381;  Banta  f.  Banta,  84  App. 
Div.  138,  82  N.  Y.  Supp.  113. 

TenTteetee:  Jones  v.  Jonee,  2  Swan, 
605. 

If  he  elects  to  sue  at  once  he  must 
recover  compensation  once  for  all.  If 
he  is  allowed  only  partial  eompensatian 
and  accepts  it  without  appeal,  he  is 
barred  from  subsequent  suit.  Colbum 
*.  Woodworth,  31  Barb.  (N.  Y.)  381. 
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aider  the  contract  as  rescinded,  and  recover  on  a  quantum 
meruit  what  his  services  were  worth,  deducting  what  he  had 
received  for  the  time  durii^  which  he  had  worked.**  Sec- 
ond, he  may  wait  until  the  end  of  the  term,  and  then  sue  ior 
the  full  amount,  less  any  sum  which  the  defendant  may  have 
a  right  to  recoup.^    Third,  he  may  sue  at  once  for  breach  of 


"  Alabama:  Powler  v.  Amwur,  24 
Ala.  194,  60  Am,  Dec,  450. 

Hawaii:  Hanuu  t>.  Willituna,  2 
Hawui,  233. 

Marylmd:  Bull  v.  Scbuberth,  2  Md. 
67. 

JVero  Bamjithin:  C3aA  v.  Manehe»- 
t«r,  51  N.  H.  SM. 

North  CaroUtia:  Brinkley  p.  Swice- 
good,  65  N.  C.  626. 

Smith  Caroliw:  Watts  b.  Todd,  1  Mo- 
MulL26. 

Tameatee:  Qiaagav  d.  Hood,  67 
S.  W.  162  (limited  to  pro  rata  share  oi 
contract  price). 

Vermml:  Green  v.  Hulett,  22  Vt.  188; 
Chamberiin  v.  Boon,  33  Vt.  90  (Dot 
limited  to  pro  rata  share  of  oontraet 
price). 

England:  Planche  s.  Colbum,  8  Bing. 
14. 

When  a  portion  of  the  compoisation 
is  to  be  paid  in  some  other  way  thui 
in  money,  and  the  employer  wrongly 
dischaiffee  the  servant  before  such  other 
compensation  is  earned,  the  latter  may 
sue  for  the  value  ol  his  servicM  over 
and  above  the  money  paid  him. 

In  Woodbory  v.  Wamw,  53  Ait 
438,  14  S.  W.  671,  the  defendant  con- 
tracted to  employ  plaintiff  as  inlot  of  a 
river-boat  for  a  oertun  amount,  and 
also  agreed  to  convey  half  the  boat 
as  soon  as  its  earrungB  amounted  to 
S8,000.  Defendant  sold  the  boat  be- 
fore she  earned  S8,000.  It  was  held 
that  if  the  amount  named  in  mcmey 
was  lees  than  a  reasonable  salary, 
plaintiff  could  recover  the  msonaUe 
salary  during  the  time  he  worked. 

Id  Adams  v.  Pugh,  7  Cat.  160, 68  Am. 
Dec.  233,  the  plaintiff  was  onployed  by 


partneiB  with  the  agreement  that  he 
was  to  draw  only  part  of  tbe  salary 
agreed  on  and  that  the  remainder 
should  ranain  in  the  hands  of  the  firm 
until  a  certain  amount  should  be  a> 
cumulated,  when  pltustiff  was  to  be  r^ 
ceived  as  partnn-.  The  partnership  ires  - 
dissolved  befm«  the  balance  aeoumo- 
lated  reached  the  given  amount.  It 
was  held  that  since  defendant  had  pre- 
venlad  the  performance  of  this  oon< 
tract  the  plaintiff  could  recover  the  re- 
mainder of  the  salary  cm  account  for 
worlc  and  labor. 

■*  Alabama:  Stiaun  r.  Meertic^,  64 
Ala.  299,  38  Am.  Rep.  8;  Holloway  ■>. 
Talbot,  70  Ala.  389. 

Ca^foTRM.-  Wdista  11.  Wade,  19  Cal. 
291,  79  Am.  Dec.  218. 

Ddaaare:  Hitchens  v.  Sussex  School 
Diat.,  6  Pennew.  326,  62  Atl.  807. 

MauaehutetU:  Murdock  v.  Phillipa 
Academy,  12  Pick.  244. 

PcMM^onia:  Schnuth  ir.  Abo',  13 
Pa.  Super.  Ct.  174. 

Wyomiim:  Dunn  n.  Hertford,  1  Wyo. 
206. 

fnffbind.'  Callo  v.  Brouncko-,  4  C  & 
P.  618. 

If  Uie  wages  are  payable  in  instal- 
ments, he  may  sue  at  the  end  of  eaeb 
instalment  period,  and  recover  the 
wages  then  due.  McMuUan  v.  DicldB- 
son  Co.,  60  Minn.  166,  62  N.  W.  1», 
61  Am.  St.  Rep.  611, 27  L.  R.  A.  409. 

And  he  may  then  sue  again  for  sub- 
sequent instalments. 

Otorgia:  Blun  o.  Holitser,  63  Ga.  82. 

Miuouri:  Higgins  n.  Breen,  0  Mo. 
493. 

Where  he  sued  for  the  first  instal- 
ment only  after  two  woe  due,  he  could 
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the  contract  of  employment.  This  is  the  course  ordinarily 
pursued.'"  Not  all  these  courses,  however,  are  open  to  the 
plaintiff  in  every  jurisdiction.  In  many  States  he  is  not  al- 
lowed to  treat  the  contract  as  rescinded.*'  And  in  some  States 
he  cannot  wait  until  the  end  of  the  term  and  then  recover  the 
contract  price,  upon  showing  readiness  to  perform,  but  must 
bring  suit  upon  the  breach  created  by  the  dischai^,  and  re- 
cover such  damages  only  as  are  consequent  upon  that;  in  oth^ 
words,  he  is  restricted  to  the  third  course.'^  Where,  at  the 
time  of  the  wrongful  discharge,  no  services  have  been  per- 
formed under  the  contract  that  have  not  been  paid  for,  it  has 
been  held  in  several  cases  by  the  Court  of  Common  Pleas  for 


sue  UieRafter  for  a  subaequeDt  instal- 
ment, but  not  for  the  aecosd,  which 
vraa  due  when  he  mied.  Smith  d.  Caahie 
&  C.  R.  &  L.  Co.,  142  N.  C.  28,  64  8.  E. 
788,  6  L.  R.  A.  (N.  S.)  439.  He  can 
recover  auch  instalmeatB  only  as  are 
due  at  the  date  of  the  writ,  not  those 
also  which  fall  due  before  the  time  of 
trial.    Hamlin  o.  Race,  78  lU.  422. 

And  he  cannot  recover  for  any  period 
during  which  he  had  employment  dse- 
where.  Culbertson  Irr.  &  W.  P.  Co,  p. 
TTildman,  46  Neb.  663,  63  N.  W.  947, 
SO  Am.  St.  Rep.  565. 

It  is  not  necessary  that  he  should 
present  himself  to  defendant  and  offer 
to  perform  services.  If  he  was  ready 
and  willing  to  perform  the  services, 
and  made  reasonable  efforts  t«  obtain 
other  employment,  that  is  enough. 
McMullan  e.  Dickinaon  Co.,  63  Minn. 
406,  65  N.  W.  661,  663. 

"  Alabatna:  Davis  o.  Ayres,  9  Ala. 
292;  Martm  v.  Everett,  11  Ala.  375. 

Colorado:  Manger  v.  Grodniclc,'  3 
Colo.  App.  534,  34  Pac.  688. 

lUinou:  Chiles  v.  Belleville  Nai]  MiU 
Co.,  68  III.  123. 

MaaiaekuatlU:  Jewett  v.  Brooks,  134 
Mass.  50S;  Paige  v.  Barrett,  Ifil  Mass. 
67,  23  N.  E.  725. 

Miimwippi:  Pritchard  v.  Martin,  27 
Misa.  306. 

New  York:  Howard  v.  Daly,  61  N.  Y. 

85 


362,  19  Am.  Rep.  235;  Davis  ■>.  Dodge, 
126  App.  Div.  469,  110  N.  Y.  Supp. 
787. 

Texat:  Nations  v.  Cudd,  22  Tex. 
660;  G.  A.  KeUy  Plow  Co.  i>.  London, 
(Tex.  Civ.  App),  126  8.  W.  974. 

In  Park  v.  Independent  School  Dist., 
65  Iowa,  20S,  21  N.  W.  567,  a  teacher 
discharged  by  school  board  appealed 
to  state  superintendent  and  eventually 
the  state  superintendent  reversed  the 
dischares,  and  declared  him  l^ally 
teadier.  He  then  wrote  to  the  school 
board  offering  to  teach  the  remainda 
of  the  term  and  recdved  do  answer. 
He  did  not  go  in  person  and  offer  to 
teach.  The  court  held  that  he  was  not 
entitled  to  recover  compensation  for 
the  unexpired  portion  of  the  term  after 
tlus  time.  This  seems  doubtful,  sinoe 
the  action  was  brought  to  recover  dam- 
ages for  ^e  discharge. 

"  Such  is  the  tendency  oi  modem 
decisions.  The  question  is,  however, 
one  rather  of  the  ri^t  of  action  than 
of  damages,  and  will  not  be  further 
discussed  here. 

**Man^and:  Ohnstead  v.  Bach,  78 
Md.  132,  22  L.  R.  A.  74,  27  Atl.  601, 44 
Am.  St.  Rep.  273. 

Ohio:  James  v.  Allen  Co.,  44  Oh.  St. 
226,  6  N.  E.  246,  68  Am.  Rep.  821. 

Texas:  Litchenstdn  o.  Brooks,  75 
Tex.  196,  12  S.  W.  976. 
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the  city  of  New  York,  that  no  action  can  be  mamtamed  for 
wages  under  the  contract,  and  that  the  servant's  only  remedy 
ia  an  action  for  dam^es  for  breach  of  the  contract,  in  which  he 
recoveis  full  and  final  satisfaction." 

The  servant  cannot  recover  compensation  for  injured  feel- 
ings in  having  been  discharged  prematurely." 

$  666.  Prospective  damages  recoverable. 

In  an  action  to  recover  damages  for  breach  of  the  contract  of 
employment,  brought  by  the  servant  at  once  upon  his  dis- 
charge, the  plaintiff  must  recover  in  one  action  his  entire 
damage;  and  the  measure  of  damages  is,  therefore,  the  amount 
of  wages  due  at  the  time  of  trial,  together  with  compensation 
for  the  future  benefit  the  plaintiff  would  probably  have  reahzed 
under  the  contract,  with  the  proper  deductions.'^  Thus  in  a 
case  where  the  plaintiff  had  been  injured  while  in  the  defend- 
ant's employ,  and  the  defendant  contracted  to  continue  to 
employ  him  while  his  disability  continued,  it  was  held  that 
upon  his  dischai^  without  cause  the  plaintiff  might  sue  for 
the  oitire  damage  he  had  suffered  by  the  discharge,  not  merely 
for  the  wages  that  were  due  at  the  time  of  trial.** 

If,  as  often  happens,  the  trial  takes  place  before  the  end  of 
the  agreed  term  of  employment,  the  damages  accruing  after 
the  trial  must  of  course  be  estimated;  this,  according  to  the 
view  which  is  usually  adopted,  can  be  done  with  sufficient 
certainty,  and  the  jury  bases  its  verdict  upon  the  probable 
duration  of  the  employment  and  the  probabiUty  of  the  plain- 
tiff securing  other  employment  after  the  time  of  the  trial.*' 

"Moody  V.  Leverich,  4  Daly,  401;  New  York:  Evereon  v.  Powere,  89 

Polk  V.  Daly,  4  Daly,  411.  N.  Y.  B27,  42  Am.  Rep.  319. 

**  Addis  D.  Gramophone  Co.  [1909),  Ohio:   James   v.   Allen   County,    44 

A.  C.  488.  Oh.  St.  226,  58  Am.  Rep.  821. 

"  Indiana:  Bicki  d.  Yatw,  5  Ind.  Tmnettee:  East  Tenneaeee,  V.  ft  G. 

115;  RichaidBon  v.  Eagle  M.  Woria,  H.  R.  o.  Staub,  7  Lea,  397. 

78  Ind.  422,  41  Am.  Rep.  584,  95  N.  Tenu;  UtchenBtein  e.  Brooks,  75 

E.  271 ;  .£tna  L.  I.  Co.  v.  Nemen,  84  Tex.  196,  12  S.  W.  97S. 

Ind.  347,  43  Am.  Rep.  91;    Inland  fnjrJuraf.- Hartland  p.  Qeneral  Ezch. 

Sted  Co.  0.  Harris  (Ind.  App.),  95  Bank,  14  L.  T.  Rep.  863. 

E.  N.271.  "East  Tenn.,  V.  ft  G.  R.  R.   p. 

Mintu:  Sutherland  i;.  Wyer,  67  Me.  Staub,  7  Lea,  397. 

64.  "  Vmled  Slaten:  Pierce  o.  Tennessee, 
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So  where  the  servant  was  employed  for  life,  the  probable 
length  of  the  term  of  employment  is  determined  by  annuity 
tables  and  compensation  is  ^ven  for  loss  of  the  employment 
during  such  a  term.*' 


C.  I.  &  R.  R.,  173  U.  8.  I,  IB  Sup.  a. 
33G,  43  L.  ed.  691;  American  C.  D.  Co. 
V.  Boyd,  14S  Fed.  268. 

CaHfomia:  Seymour  v.  Oelricha,  156 
Col.  782,  106  Pbc.  88. 

Colorada:  Sazonia  Mining  &  Reduc- 
tion Co.  D.  Cook,  7  Coio.  569,  4  Pae. 
1111. 

iTuHana:  Hamilton  t>.  Lave,  152  Ind. 
641, 63  N.  E.  181,  54  N.  £.  437,  71  Am. 
St.  R^.  384;  Inland  Steel  Co.  v.  Har- 
ris (Ind.  App.),  96  N.  E.  271. 

KenbuAy:  Forked  Deer  Pants  Co.  «. 
Shipl^,  80  S.  W.  476, 26  Ky.  I^w  Rep. 
2299;  Bridgrfonl  v.  Meagho-,  139  S.  W. 
750. 

Ltmuiano.-  De  Camp  o.  Hewitt,  11 
Rob.  290,  43  Am.  Dec.  204. 

Af  aim.'  Sutherland  v.  Wyer,  67  Me. 
64. 

Maryland:  Dugan  v.  AnderaoA,  36 
Md.  567,  11  Am.  R^.  609;  01m- 
Btead  V.  Bach,  78  Md.  132,  27  Atl.  501, 
22  L.  R.  A.  74,  44  Am.  St.  Rep.  273. 

MasgaehTiaea»:  Cutter  v.  Gillette,  163 
Man.  95,  39  N.  E.  1010;  Daniell  v.  Boe- 
ton  &  M.  R.  R.,  184  Mom.  337,  68 
N.  E.  337,  339. 

Michigan:  Webb  f .  D^iew,  152  Mich. 
608, 116  N.  W.  560,  16  L.  R.  A.  (N.  S.) 
SI3. 

Miuiuippi:  Prichard  v.  Martin,  27 
Miss.  305. 

MiaBouri:  Boland  o,  Glendala  Quany 
Co.,  127  Mo.  520,  30  S.  W.  151;  Miller 
V.  Boot  &  Shoe  Co.,  26  Mo.  App.  57; 
Lally  V.  Oantwell,  40  Mo.  App.  50. 

Ndjmtica:  School  District  v.  Mc- 
Donald, 68  Neb.  610,  94  N.  W.  829,  07 
N.  W.  684. 

New  Jeney:  Larkin  v.  Hecksher,  61 
N.  J.  L.  133,  16  Atl.  703,  3  L.  R.  A. 
137;  Moore  v.  Central  Foundry  Co.,  68 
N.  J.  L.  14,  52  Atl.  292. 

Neie  York:  Davk  v.  Do<^,  126  App. 


Div.  469, 110  N.  Y.  Supp.  787;  Cottone 
K.  Murray's,  138  App.  Div.  874,  123 
N.  Y.  Supp.  420. 

OMo:  Kelly  v.  Wheel  Co.,  62  Oh. 
St.  608,  57  N.  E.  084;  Uke  Erie  &  W. 
Ry.  V.  Tiemey,  75  Oh.  St.  665, 80  N.  E. 
1128,  affirming  20  Ohio  Cir.  Ct.  83. 

PmtMjfioania:  Wilke  v.  Harrison,  166 
Fa.  202,  30  Atl.  1125. 

Texa»:  G.  A.  Kelly  Plow  Co.  v.  Lon- 
don, <Tex.  Civ.  App.),  125  S.  W.  974. 

Vennont:  Remelee  v.  Hall,  31  Vt. 
582,  76  Am.  Dec.  140. 

WaikintfUm:  Howay  e.  Going  North- 
nip  Co.,  24  Wash.  88,  64  Fac.  135,  6 
L.  R:  A.  (N.  S.)  40  {amMe). 

West  Virginia:  Rhoadee  u,  Chesar- 
peake  &  O.  Ry.,  49  W.  Va.  600,  39 
S.  E.  200,  55  L.  R.  A.  170,  87  Am.  St. 
Rep.  826. 

Wiecotuiry:  Winkler  v.  Racine  W.  ft 
C.  Co.,  00  Wia.  184,  74  N.  W.  793. 

fn^iamJ;  YeUaad's  Case,  L.  R.  4  Eq. 
360, 

In  Kennedy  v.  South  Shore  Lumber 
Co.,  102  Wis.  284,  78  N.  W.  567,  a  pei^ 
son  employed  to  scale  logs  was  wrongly 
discliK^ed.  It  was  held  that  the  limit 
of  damages  was  hia  wagea  for  the 
amount  of  time  it  would  probably  have 
taken  him  to  scale  the  logs. 

If  the  trial  does  not  take  place  until 
after  the  expiration  of  the  term,  al- 
though suit  was  brought  during  the 
term,  the  damages  will  of  course  be  the 
same  as  if  the  plaintiff  had  not  sued 
until  the  term  expired.  Howay  v. 
Gomg-Northrup  Co.,  24  Wash.  88,  64 
Fac.  135,  6  L.  R.  A.  (N.  S.)  49. 

"  United  SlaUt:  Pierce  «.  East  Tenn., 
C.  I.  ft  R.  R.,  173  U.  S.  1,  19  Sup.  Ct. 
335,  43  L.  ed.  501. 

iTuHana:  Pennsylvania  Co.  ».  Dolan, 
6  Ind.  App.  109,  32  N.  E.  802,  51  Am. 
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In  a  few  cases,  however,  it  has  been  held  that  prospective 
damages  for  loss  of  Bervlce  after  the  time  of  the  trial  are  too 
vmcertain  for  recovery.  Thus  in  an  early  case  in  the  Supreme 
Court  of  Wisconsin,  where  a  clerk  engaged  at  a  salary  of 
S2,000  a  year  for  five  years  was  discharged  without  cause  at 
the  end  of  the  first  year,  and  brought  his  action  without  wait- 
ing for  the  end  of  the  term,  it  was  held  that  he  could  recover 
damages  measured  by  the  contract  down  to  the  day  of  the  trial 
only,  with  such  deductions  as  were  proper  on  the  principles 
already  stated.**  This  case  has  occasionally  been  followed;  *' 
but  the  decision  seems  to  lose  sight  of  the  fact  that  the  burden 
of  proving  the  possibility  of  other  employment  (the  seriously 
uncertain  element  in  the  case)  is  on  the  defendant,  and  the 
imcertainty  should  therefore  not  prejudice  the  plaintiff's 
recovery. 


§  667.  Genend  rule— Duty  to  seek  employment 

In  an  action  brought  by  a  servant  for  breach  of  the  con- 
tract of  employment  by  his  wrongful  dischai^,  the  measure 
of  damages  is  the  actual  loss  inflicted  by  the  dischai^.^^    It 


Michigan:  Brighton  d.  Lake  Shore  & 
M.  S.  Ry.,  103  Mich.  420,  61  N.  W. 
550,  112  Mich.  217,  70  N.  W.  432; 
Steams  n.  Lake  Shore  &  M.  S.  Ry.,  112 
Mich.  651,  71  N.  W.  148. 

New  York:  Schell  v.  Plumb,  66  N.  Y. 
692;  BanU  v.  BanU,  84  App.  Div.  13S, 
82N.Y.  Supp.  113. 

West  Virginia:  Rhoades  v.  Chesa- 
peake 4  0.  Ry.,  49  W.  Va.  494,  39 
S.  E.  209,  89  Am.  St.  Rep.  826,  55  L. 
R,  A.  170. 

"Gordon  d.  Brewster,  7  Wm.  355 
(ovemiled  in  Wisconsin  by  a  subse- 
quent dedaion:  supra,  note  37). 

"  MiTtnetota:  McMuUan  r.  Dickjn- 
son  Co.,  60  Minn.  156, 62  N.  W.  120,  51 
Am.  St.  Rep.  511,  27  L.  R.  A.  409 
(.gembU). 

Two  similar  decisions  in  the  Federal 
courts  to  the  same  effect:  (Darat  v. 
Mathieson  Alk^i  Works,  81  Fed.  284; 
}.  California- Yukon  T.  Co. 
6)  aeem  to  be  overruled  by 


Rerce  r.  East  Tenn.,  C.  I,  4  R.  R.,  173 
U.  S.  I,  19  Sup.  Ct.  335,  43  L.  ed.  591, 
•upnt.  A  few  cases  in  the  lower  courts 
of  New  Yotk  [Maguire  v.  Woodside,  2 
Hilt.  (N.  Y.)  69;  Bassett  t>.  French,  10 
Misc.  672,  31  N.  Y.  Supp,  667;  Zaider 
0.  Seliger-Toothill  Co.,  17  Misc.  128, 
39  N.  Y.  Supp.  346]  appear  to  be  in- 
consiatent  with  the  cases  in  the  Court 
of  Appeals  dted  tupra. 

"  Uniled  Slates:  Eknenon  n.  How- 
land,  1  Mason,  46. 

Kenlwkv:  Whitaker  t>.  Sandifw,  1 
Duv.  261;  Williaoi  Tarr  Co.  tr.  Kim- 
brou^,  17  Ky.  L.  R*p.  1284,  34  S.  W. 


Texas:  Meade  v.  Rutledge,  11  Tex. 
44. 

Virginia:  l^iUou^by  d.  Thomas,  24 
Gratt.  521. 

England:  Goodman  d.  Pooock,  15 
Q.  B.  578. 
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is  the  plainUCTs  duty  to  use  reasonable  efforts  to  avoid  loss 
by  securing  employment  dsewhere/'  The  measure  of  dam- 
ages is,  therefore,  prima  facie  the  amount  of  wages  he  would 
have  earned  under  the  contract/'  deducting,  however,  such 


Id  Kelly  r.  CutluBe  Wheel  Co.,  62 
Oh.  St.  M8,  57  N.  £.  964,  the  plaintiff 
was  to  be  paid  by  a  peroentage  of  the 
vahie  of  the  work  done  under  hie  super- 
vision; with  B.  guarantee,  however,  of  & 
certain  amount.  If  it  had  not  been 
for  the  guarantee,  plaintiff's  damages 
would  have  been  nominal,  aa  there  wsa 
no  obligation  on  the  d^endant  to  man- 
ufacture any  of  the  goode.  In  view  of 
the  guarantee  the  nieaaure  of  dainagee 
is  the  proper  proportion  of  the  guai^ 
antee. 

^^Atabmna:  Wri^t  n.  Falkner,  37 
Ala.  274. 

Arkantai:  Van  Winkle  v.  SatterfieM, 
58  Ark.  617,  26  S.  W.  1113,  23  L.  R.  A, 
853. 

ifuaouri:  Ream  v.  WatJdna,  27  Mo. 
516,  72  Am.  Dee.  2S3. 

JV«D  Jertty:  Goebd  v.  Pometoy  Bros. 
Co.,  S9  N.  J.  L.  610,  65  Atl.  690, 

New  YoHe:  Howard  tr.  Daly,  61  N. 
Y.  362,  !9  Am.  Rep.  285;  Polk  v.  Daly, 
4  Daly,  411. 

Vermont:  Sherman  >.  Champlain  Tr. 
Co..  31  Vt.  162. 

Contra,  Stewart  t.  Walkw,  14  Pa. 
S93  (lenAU),  ia  not  to  be  supported. 

Hie  aervant,  however,  is  not  obliged 
t«  accept  employment  of  a  difFeroit 
nature. 

VniUd  Slalee:  Leatheibory  c  Odell, 
7  Fed.  641. 

IUittoi»:  McKinley  a.  Goodman,  67 
111.  Aiq>.  374. 

UicMgan:  Famll  v.  School  Diat.,  OS 
Mich.  43,  56  N.  W.  1053  (teachw  em- 
ployed in  graded  school  need  not  tench 
in  district  school). 

Mitaouri:  Barney  r.  Spanker,  131 
Mo.  App.  68,  109  S.  W.  866. 

New  York:  Coetigan  v.  Mohawk  A 
H.  R.  R.,  2  Doiio,  60S,  43  Am.  Dec. 


758;  Fuchs  «.  Koemer,  107  N.  Y.  629, 
14  N.  E.  445. 

Pemu]^9ama:  Harger  v.  Jenkins,  17 
Pa.  Sup«.  Ct.  616  (interior  podtion). 

Nor  in  a  different  legon.  Coetigan 
V.  Mohawk  A  H.  R.  R.,  2  Denio  (N. 
Y.),  609. 

In  TarreU  r.  School  Dist.,  98  Mich. 
43,  56  N.  W.  1063,  it  whb  held  that  a 
school  teacher  could  not  be  expected 
to  go  to  work  during  her  vacation, 
which  was  given  her  for  rest,  to  find 
other  employment. 

In  Texat  the  servant  is  allowed  a 
reasonable  time  to  find  other  employ- 
ment (A  the  same  sort;  but  if  after  a 
reasonable  time  he  cannot  do  so,  he 
must  accept  different  employment: 
Simon  t>.  Allen,  76  Tex.  398,  13  S.  W. 
296;  Kramer  v.  Wolf  Qgar  Ston«  Co., 
91  8.  W.  776. 

In  Iioutmotut  a  discharged  servant 
is  by  statute  entitled  to  recover  the 
ffltire  amount  of  hia  wages,  without 
seeking  other  employment:  Lortigue 
ti.  Peet,  6  Rob.  91,  43  Am.  Dec.  204; 
DeCamp  i;.  Hewitt,  11  Rob.  290,  43 
Am.  Dec.  201;  Sherburne  c.  Orleana 
Cotton  Press  Co.,  16  La.  360;  De- 
Puilly  V.  St.  Louis  Church,  7  La.  Ann. 
443;  Umbert  v.  King,  12  La.  Ann.  662; 
Trefethen  v.  Locke,  16  La.  Ann.  19; 
Jmmbo.  Jackson,  22  La.  Ann.  112;  Bor- 
mann u.  Thiele,  23  La.  Ann.  496;  Leche 
i>.  Claverie,  25  La.  Ann.  308;  Taylor 
V.  Kehlor,  26  La.  Ann.  369;  Tete  v. 
Lanaux,  46  Im.  Ann.  1343,  14  So.  241. 

*■  Utaitd  SlaUt:  Leatherbeny  v. 
OdeU,  7  Fed.  641. 

Alabama:  Hartsell  b.  Masteison,  132 
Ala.  276,  331  Bo.  616. 

Arkantiu:  Gates  v.  School  District, 
67  Ark,  770,  21  S.  W.  1060,  38  Am.  St. 
Rep.  249. 
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sums  as  he  earned  or  by  reasonable  diligence  might  have 
earned  elsewhere/'  and  makipg  allowance  for  the  expenses  of 


tlUncia:  School  IMrecton  ( 
31  HI.  App.  537. 

Imea:  Worthington  v.  Osk  &  H.  P. 
I.  Co.,  100  Iowa,  39,  69  N.  W.  202. 

Miuouri:  Nearna  v.  Harbert,  25  Mo, 
362;  Koenigkrftemer  e.  Missouri  Gkas 
Co.,  24  Mo.  App.  124;  Huisard  «. 
Menderaon  Clothing  Co.,  73  Mo.  App. 
684;  Rose  t>.  WilliBnuville,  G.  &  8.  L. 
Ry.,  146  Mo.  App.  216,  123  S.  W.  946; 
Simpson  v.  Ball,  145  Mo.  App.  26S,  129 
8.  W.  1017. 

NAraaka:  Omaha  School  IKat,  v. 
McDonald,  68  Neb.  610,  94  N.  W.  820. 

Nea  York:  Costigan  t>.  MohAWJE  &, 
H.  R.  R.,  2  Denio,  609;  Milage  >. 
Woodward,  186  N.  Y.  252,  78  N.  E, 
873;  Decker  v.  Hanell,  26  How.  Pr. 
628;  Dearing  v.  Peanoa,  8  Misc.  269, 
28  N.  Y.  Supp.  715;  Graff  i>.  Blumb«Tg, 
63  Misc.  296,  103  N.  Y.  Supp.  184; 
Schleift  V.  Berglas,  110  N.  Y.  Supp.  286. 

Fennrnbania:  King  v.  Steimn,  44 
Pa.  99,  84  Am.  Dee.  419. 

South  Carolina:  Latimer  v.  New 
Yorit  Cotton  Milb,  66  S.  C.  136,  44  8. 
E.  669. 

Where  the  amount  of  wages  was  not 
fixed  by  the  contract  the  basiB  ot  re- 
coveiy  ifl  reasonable  wages  during  the 
tenn.    McDamel  n.  Paiis,  19  Ait.  671. 

"  VnOed  States:  Foye  o.  Dabney,  1 
Sprague,  212. 

Colorado:  Sazonia  M.  Co.  v.  Cook, 

7  Colo.  eee. 

ConnetHeui:  Peiry  v.  Simpson  Watet^ 
proof  Mfg.  Co.,  37  Conn.  520. 

Ddaware:  Spahn  v.  Willman,  1 
Pcnnew.  136,  39  Atl.  787. 

Georgia:  Ansley  v.  Jordan,  61  Ga. 
482;  Roberts  v.  Crowley,  81  Ga.  429. 

IlUnois:  Brown  o.  Board  of  Educa- 
tion, 29  HI.  App.  672;  School  Directors 
V.  Kimmel,  31  111.  App.  537;  School 
DirectAra  u.  Birch,  93  111.  App.  499. 

Indiana:  Hinchcliffe  v.  Koonts,  121 
Ind.  422,  16  Am.  St.  Rep.  403;  Pape 


V.  lAthn9>,  IS  Ind.  App.  633,  46  N.  K 
164;  Eakhart  Rubber  Woriu  ■.  Neff 
(Ind.  App.),  92  N.  E.  5S3. 

/(MM.-  Bsymcr  v.  McBride,  37  la. 
114;  Byrne  d.  Indqiendsnt  School 
Ust.,  139  la.  618,  117  N.  W.  983. 

KeiUudev:  Whitaker  v.  Buidirer,  1 
Duv.  261;  Hayworth  v.  Haklnnaii,  14 
Ey.  L.  Rep.  202;  Mortonville  Coal 
Co.  V.  SA,  139  L.  W.  1086. 

Afatfw.- Sutherland  ».  Wyer,67Me.U. 

Maryland:  Cumberland  A  P.  R.  R. 
V.  Slack,  46  Md.  161;  Baltimore  Baw 
Ball  Qub  Co.  v.  Pickett,  78  Md.  375, 
28  Atl.  279,  44  Am.  St.  Rep.  304,  22  L. 
R.  A.  690. 

MatMekuieOt:  Dickinson  ».  Tal- 
mage,  IBS  Mass.  249;  Maynard  ». 
Royal  W.  C.  Co.,  200  MaM.  1,  86  N. 
E.  877. 

MuAiffon:  Hairingtoii  c  Gies,  45 
Mich.  374;  Champlain  t>.  Dettut 
Stamping  Co.,  68  Mich.  238. 

Miuiaiippi:  Priohard  v.  Martin,  27 
Miss.  305. 

Miaowi:  Bates  v.  DesDoyeis  Shoe 
Co.,  165  Mo.  577,  66  S.  W.  316;  Squire 
«.  Wright,  1  Mo.  App.  172. 

New  York:  Ereison  v.  Powov,  89  N. 
Y.  627,  42  Am.  Rep.  319;  GilUa  v. 
Space,  63  Bari>.  177;  DeLeon  v.  Ech- 
everria,  46  N.  Y.  Super.  Ct.  610;  Heim 
V.  Wolf,  1  E.  D.  Smith,  70;  Tbompson 
p.  Wood,  1  Hilt.  93;  Huntington  v. 
C^ensbur^  A  L.  0.  R.  R.,  33  How. 
Pr.  416;  Davis  v.  Dodge,  126  App.  Div. 
469, 110  N.  Y.  Supp.  787;  King  r.  Win 
J.  Block  Amusement  Co.,  115  N.  Y. 
Supp.  243;  Goldberg  ■>.  Weinberg^, 
115  N.  Y.  Supp.  1098. 

tfortk  CanMna:  Heidrickson  o.  An- 
doson,  60  N.  C.  (5  Jones  L.)  246,  72 
Am.  Deo.  649;  Currier  a.  W.  M.  Ritt«r 
Lumber  Co.,  lEO  N.C.694, 64  S.  E.763. 

Ohio:  St.  Bernard  t>.  Reig,  13  (»uo 
Cir.  Ct.  640,  7  Ohio  Cir.  Dec.  639. 

Pennvybiartia:  King  v.  Steiren,  44 
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obtaining  employment.*'  The  burden  of  proof  is  on  the  de- 
fendant to  ahow  that  the  plaintiff  might  have  obtained  other 
employment,^  for  the  failure  of  the  plaintiff  to  obtain  other 


Pa.  99,  S4  Am.  Dec.  419;  Kiric  i>.  Hart- 
man,  63  Fa.  97. 

South  Canlina:  lAtimer  v.  New 
York  Cotton  Milk,  66  S.  C.  13C,  44  S. 
£.659. 

Tenneuee:  Congregation  of  Children 
of  Israel  v.  Ferea,  2  Cold.  620. 

Texai:  Fowler  ».  W&ller,  26  Tex.  696; 
Bluefields  Banana  Co.  v.  Wollfe  (Qv. 
App.},  22  S.  W.  269;  Gulf,  C.  &  8.  F. 
Ry.  B.  Jackson,  29  Tex.  Civ.  App.  342, 
69  S.  W.  89;  G.  A.  KeUy  Plow  Co.  n. 
London  (Tex.  Qv.  App.),  125  S.  W. 
974. 

Virginia:  Willou^by  v.  Thomas,  24 
Gmtt.  621. 

Wiaeonain:  Barlier  o.  Knickerix>cker 
Ins.  Co.,  24  Wis.  630,  1  Am.  Rep.  187; 
Winkler  o.  Radne  Wagon  &  C.  Co., 
99  Wis.  184,  74  N.  W.  793. 

fnjriand:  YeUand's  Case,  L.  R.  4  Eq. 
360. 

In  Allen  v.  Maronne  (Tenn.),  23  S. 
W.  113,  the  pluDtiff  employed  for  a 
year  was  wrongfully  discharged  after  a 
month  by  reason  of  defendant's  in- 
solvency. He  then  got  employment 
with  another  for  an  indefinite  term  and 
was  discharged  for  his  alleged  miscon- 
duct after  a  month ;  this  employer  went 
out  <rf  busine«B  in  three  months.  Plain- 
tiff meanwhile  got  other  employmrait 
during  the  remainder  of  the  three 
months  at  higher  wages  but  the  third 
emplc^ment  then  ceased.  It  was  held 
that  whether  or  not  he  could  be  charged 
with  the  wages  which  he  would  have 
earned  on  the  seoood  employment  but 
for  his  misconduct,  since  the  employ- 
ment would  have  lasted  only  till  the 
second  employer  went  out  of  busineM, 
and  as  in  fact  he  earned  more  in  this 
case  than  he  would  have  done  if  he  had 
ret^ned  his  second  employment,  the 
cause  <rf  his  discharge  from  that  em- 
ployment was  immaterial. 


In  Gt.Ua  V.  School  EKst.,  S7  Ark.  370, 
21  S.  W.  1060,  38  Am.  St.  Rep.  249,  it 
was  held  tJiat  damages  are  not  reduced 
by  the  fact  that,  having  moved  out  to 
a  fann,  plaintiff's  expenses  of  living 
were  less  than  in  the  dty  where  he  waa 
employed.  That  is  not  part  of  the  ex- 
pense of  performing  the  oonttsct. 

**  VtdUd  Slalu:  Development  Co. 
of  America  v.  King,  170  Fed.  923,  96 
C.  C.  A.  139. 

MoMochiuetU:  IKcIdnson  n.  Tal- 
nutge,  138  Mobs.  249. 

In  Tufts  V.  Plymouth  Gold  Min.  Co., 
14  AIloi  (Mass.),  407,  a  workman  was 
improperly  discharged,  at  a  distance 
from  his  home.  It  wbs  held  that  he 
oould  not  recover  the  cost  of  getting 
home;  but  in  determining  how  much 
be  might  have  realised  elsewhere  the 
cost  of  getting  where  he  could  receive 
employment  might  be  oonaidered.  But 
in  Hckler  v.  Andrae  Mfg.  Co.,  95  Wis. 
352,  70  N.  W.  292,  one  discharged  be- 
fore the  end  of  his  term  of  service  waa 
held  not  entitled  to  deduct  from  the 
amount  of  wages  that  he  earned  else- 
where the  expenses  of  moving  himadf 
and  his  family  back  where  he  came 
from  in  order  to  get  the  new  employ- 

*  United  Slatei:  Leathert>erry  <r. 
OdeU,  7  Fed.  641;  Schroeder  v.  CaS- 
foraia  Y.  T.  Co.,  96  Fed.  296;  Mathee- 
ius  V.  Brooklyn  HdghU  R.  R.,  96  Fed. 
792. 

Arkaruat:  Van  Winkle  v.  Satterfiekl, 
58  Ark.  617,  25  S.  W.  1113, 23  L.  R.  A. 


CaHfontia:  Roeenboger  v.  Pacific 
Coast  Ry.,  Ill  Cal.  313,  43  Pac.  963. 

mnoia:  Pish  p.  Glass,  64  HI.  App. 
655. 

Maaeach'uteltt:  Maynard  e.  Royal 
Worcester  Corset  Co.,  200  Mass.  1,  8S 
N.  E.  877. 
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employment  does  not  affect  the  right  of  action,  but  only  goes 
in  reduction  of  damages,  and  if  nothing  else  is  shown,  the  plain- 
tiff is  entitled  to  recover  the  contract  price  upon  proving  the 
defendant's  violation  of  the  contract,  and  his  own  willingness 
to  perform.*'    The  fact  that  the  plaintiff  obtained  new  em- 


Midagaa:  Allen  v.  WbitUrk,  99 
Mich.  492,  68  N.  W.  470. 

Minnesota:  Bennett  v.  Morton,  46 
Minn.  113,  48  N.  W.  678. 

MUnatippi:  Hunt  it.  Crane,  33  Miss. 
669,  69  Am.  Dec.  381. 

Miuouri:  Neanu  v.  Haibert,  26  Mo. 
362;  Koenigkraemer  v.  Miasouri  Glass 
Co.,  24  Md.  App.  124;  Simpeon  v.  Bidt, 
145  Mo.  App.  268,  129  S.  W.  1017. 

NOratka:  Wirth  o.  Calhoun,  64  Neb. 
316,  89  N.  W.  785. 

New  York:  Coatigan  v.  Mohawk  A 
H.  P.  R.  R.,  2  Denio,  609,  43  Am.  Dec. 
768;  Howani  v.  Daly,  61  N.  Y.  362, 
19  Am.  Rep.  286;  Milage  v.  Wood- 
ward, 186  N.  Y.  252,  78  N.  E.  873; 
Dealing  v.  Peanon,  S  Misc.  269,  28 
N.  Y.  Supp.  715;  Graff  v.  Blumberg, 
63  Misc.  296,  103  N.  Y.  Supp.  184; 
Schleiff  r.  Berglas,  110  N.  Y.  Supp. 


.-  Kirit  f.  Hartman,  36 
Pa.  97;  Heyer  v.  Cunningfaam  Piano 
Co.,  6  Pa.  Super.  Ct.  504. 

South  Cardtina:  Latimer  v.  Yoric 
Cotton  Milla,  66  S.  C.  136,  44  S.  E.  559. 

Texas.'  Allgeyer  v.  Rutherford  (Gv. 
App.),  46  S.  W.  628;  Wri>er  Gas  A  G. 
E.  Co.  V.  Bradford,  34  Te*.  Ov.  App. 
643,  79  S.  W.  46;  Pacific  Eip.  Co.  e. 
Walters  (Tex.  Qv.  App.),  93  S.  W. 
496;  Peacock  v.  Coltrane,  44  Tex.  Ov. 
App.  630,  99  S.  W.  107. 

ff'wconstR:  Babcock  v.  Applelon 
Manuf.  Co.,  93  Wis.  124,  67  N.  W. 
33. 

Plaintiff  need  not  allege  in  the  dec- 
laration that  he  could  not  have  ob- 
tained other  employment.  Wirth  v. 
Calhoun,  64  Neb.  316,  89  N.  W.  786. 

In  John  C.  Lewis  Co.  v.  Scott,  14 
Ky.  L.  Rep.  713,  it  was  held  that  a 


semnt  wrongfully  discharged  must 
allege  in  his  declaration  that  be  could 
get  no  othn-  emptoyment,  or  ebe  he  is 
entitled  to  only  nominal  damages;  but 
this  caae  is  clearly  wrong. 

Where  it  is  shown  that  otba  ein> 
ployment  was  or  could  have  been  had, 
h  would  seem  that  the  burdcai  remains 
on  the  defendant  to  show  what  wages 
could  have  been  obtained. 

VmUd  State*:  Schroeder  v.  CtMta- 
nia  Yukon  Trading  Co.,  96  Fed.  296. 

California:  Roaenberger  v.  Pacific 
Coast  Ry.,  Ill  Caj.  313,  43  Pac.  963. 

Contra,  Ruland  v.  Waukeaha  Wat«r 
Co.,  52  App.  Div.  280,  66  N.  Y.  Supp. 
87. 

In  Hunt  V.  Crane,  33  Mtas.  669,  69 
Am.  Dec.  381,  it  was  held  that  the 
burden  of  showing  that  the  wagea  ot>- 
tuned  in  other  employment  were  lowes' 
than  they  should  have  been  was  on  the 
employe. 

"Alabama:  Strauss  v.  Meertief,  64 
Ala.  299,  38  Am.  Rep.  8. 

Cotorado:  Saxonia  M.  Co.  v.  Cod^ 
7  Colo.  569. 

Oeoq^ia:  Aneley  o.  Jordan,  61  Ga. 
482;  Roberts  v.  Crowley,  81  Ga.  429. 

imnmt:  Brown  v.  Bcnrd  of  Educa- 
tion, 29  lU.  App.  572. 

Indiana:  Gaaette  P.  Co.  d.  Morea,  60 
Ind.  163,  Hinchcliffe  v.  Koontt,  121 
Ind.  422;  23  N.  E.  271,  16  Am.  St. 
Rep.  403. 

Mitmtafta:  Horn  c.  Western  I^nd 
Assoc.,  22  Minn.  233. 

iftMourt:  Pond  v,  Wyman,  16  Mo. 
176. 

Pvtavykmia:  King  v.  Staren,  44 
Pa.  99,  84  Am.  Dec.  419. 

TTMconn'n.-  Barker  v.  Knickerfoot^er 
Ins.  Co.  24  Wis.  630. 
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ployment  does  not  constitute  a  defenae.  It  is  one  of  the  facts 
for  the  jury  to  consider  in  estimating  the  plaintifT's  loss;  *'  and 
to  entitle  the  defendant  to  reduce  the  recovery  on  the  ground 
that  the  plaintiff  had  earned  money  in  another  employment, 
it  must  be  shown  that  if  be  had  not  been  discharged,  he  could 
not  have  earned  it  without  violating  his  duty  under  his  con- 
tract.*' Of  coiirse,  if  the  plaintiff,  at  request  of  the  defendant, 
held  himself  in  readiness  to  go  to  work  again  after  his  dis- 
charge, he  may  recover  the  full  amount  of  wages.*" 

Where  the  plaintiff  inunediately  after  his  wrongful  discharge 
obtained  another  employment  at  a  higher  salary,  it  was  held 
that  he  could  recover  only  nominal  damages.^^  And  an  offer 
by  the  defendant  to  take  the  plaintiff  back  into  his  employ  may 
be  shown  in  reduction  of  damages,  if  there  was  nothing  that 
should  have  prevented  the  plaintiff  from  accepting  the  offer.'* 


"Alabama:  Morns  Mining  Co.  v. 
Knox,  96  Ala.  320,  11  So.  207;  Troy 
Fertiliser  Co.  tr.  Logan,  96  Ala.  619, 
12  So.  712. 

lUinou:  WiUianiB  c  Chicago  Coal 
Co.,  60  111.  149. 

•Artenww:  Van  Winkel  v.  Stttter- 
field,  68  Ark.  617,  26  8.  W.  1113,  23 
L.  R.  A.  863. 

Califorma:  Nuckolls  v.  College  <^ 
Physicians  and  Surgeons,  7  Cal.  App. 
233,  94  Pac  81. 

Marybmd:  Jaffny  v.  King,  34  Md. 
217. 

Therefore  if  the  servant  has  before 
discharge  performed  all  the  work  he 
was  to  do,  he  can  recover  the  whole 
contract  without  deductioa.  In  Adanu 
V.  Cox,  1  Nott  &  McC.  (S.  C.)  284,  an 
oveneer  was  turned  oS  brfore  the  end 
of  the  year  but  af  t«x  a  crop  had  been 
made.  Hdd,  that  he  was  entitled  to 
recover  his  salary  tot  the  whole  year. 
In  Seed  v.  Johnston,  63  App.  Div.  340, 
71  N.  Y.  Supp.  579,  plaintiff  was  to 
^ve  defendant  his  advice  during  his 
life,  so  far  as  it  should  be  required,  and 
he  was  to  receive  60  dollars  a  month. 
It  was  held  that  if  pl^ntiff  was  dis- 
charged from  the  empbyment,  mnoe 


there  was  nothing  for  him  to  do  undv 
the  contract  if  he  was  not  called  upon, 
he  could  sue  from  month  to  month 
and  recover  each  month  the  instal- 
ment due  for  that  month. 

"  Bromley  p.  School  Dist.  No.  5,  47 
Vt.  381. 

*>  Williams  V.  Anderson,  0  Minn.  60. 

"  lUiiurU:  Trawick  v.  Peoria  &  F.  C. 
St.  Ry.,  68  lU.  App.  166. 

Miwimppi:  Birdsong  v.  Ellis,  62 
Mi«.  418. 

Mitwuri:  Squire  v.  Wright,  1  Mo. 
App.  172. 

New  York:  Bigelow  o.  American  P.  P. 
Mfg.  Co.,  39  Hun,  599. 

SmUh  Carolina:  Mitchell  v.  Toale, 
25  S.  C.  238,  60  Am.  Rep.  502. 

England:  Brace  v.  Calder,  [1896| 
2  Q.  B.  253. 

New  Zealand:  Wilson  v.  Kisri,  18 
N.  Z.  (Sup.  Ct.)  807, 

Where  the  acceptance  of  easploy- 
ment  offered  by  the  employer  at  a 
lower  rat«  would  be  taken  as  a  modi- 
Scatkm  of  the  original  agreemait,  the 
servant  is  of  course  not  called  upon  to 
accept  it. 

Alabama:  People's  Co-operatdve  As- 
soc. 0.  Lloyd,  77  Ala.  387. 
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Thus  in  Beymer  v.  McBride,"  the  defendant  had  agreed  to 
make  the  plaintiff  agent  for  the  sale  of  certain  machines  for 
which  he  was  agent,  and  to  turn  over  to  him  all  the  ordra^ 
aheady  given  and  the  machines  required  to  fulfil  the  orders. 
On  his  failure  to  keep  the  agreement,  it  was  held  proper  to 
show  that  two  days  after  the  breach  the  own^s  of  the  ma- 
chines offered  to  turn  the  orders  and  machines  over  to  ihe 
plaintiff,  and  that  the  plaintiff  had  refused  to  accept;  for  ihe 
plaintiff  was  boimd  to  use  ordinary  efforts  to  make  the  dam- 
ages as  light  as  possible. 

Where  the  plaintiff,  after  seeking  other  employment  with- 
out success,  does  work  for  himself,  it  has  been  held  in  Michigan 
that  the  value  of  such  work  need  not  be  deducted;  '*  but  in 
New  York  where  he  went  to  work  on  his  own  account,  the  value 
of  his  work  was  deducted  from  the  amount  he  recovered." 
In  all  such  cases  the  question  would  seem  to  be:  was  his  work 
on  his  own  account  incompatible  with  the  performance  of  the 
origiua]  service?  '^  If  he  engaged  in  business  on  his  own  ac- 
count, the  profits  of  the  business  should  be  deducted  from  the 
agreed  wages; "  and  if  the  business  had  acquired  a  value, 
although  no  profits  were  realized,  it  has  been  held  that  such 
value  ^ould  be  deducted." 

§  668.  Employment  terminable  on  notice — Domestic  service. 

A  servant  is  often  employed  on  a  contract  terminable  by 
notice  within  a  certain  time,  or  at  once  by  paying  wages  for 

Iowa:  J&ckaon  d.  Steambo&t  Rock  JV«w  yorifc.'Hechtti.  Brandu8,4MiBC. 

Independent  School  District,  110  Iowa,  58,  23  N.  Y.  8u[^.  lOOt. 

313,  77  N.  W.  860.  "  37  la.  114. 

Michigan:    ChieboLoi    v.    Preferred  **  HaninEtoD  ».  Giea,  45  Mich.  374. 

BankerH*  L.  Amir.  Co.,  112  Mioh.  fiO,  "Huntington    v.    C^ensbiu^    A 

70  N.  W.  415.  L.  C.  R.  R.,  33  How  Pr.  418;  aee., 

Miuottn:     Howard     f.     Vaughan-  Gates  c.  School  Dist.,  57  Ark.  370,  21 

Monnig  Shoe  Co.,  82  Mo.  App.  405.  S.  W.  1060,  38  Am.  St.  Rep.  249. 

Nac  York:  Whitmatsh  v.  Littlefield,  "  Van  Winkle  e.  Satterfield,  58  Aik. 

46  Hun,  418.  617,  25  8.  W.  1113,  23  L.  R.  A.  853. 

For  the  game  reason  the  servant  need  "Richardson  o.  Hartman,  6S  Hun 

not  accept  the  tender  of  erapkiymeat  (N.  Y.)  0,  22  N.  Y.  Bupp.  645. 

of  a  different  sort.  **  Kramer  ».  Wolf  (^gar  Stores  Co., 

Iowa:  Jackson  v.  Steamboat  Rxwk  99  Tex.  597, 91 S.  W.  775, 777. 
Independent  School  IKst.,  110  la.  313- 
77  N.  W.  860. 
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that  time.  Such  are  the  contracts  of  domestic  servants, 
terminable  by  a  month's  warning  or  a  month's  wages.  In  such 
a  case  the  month's  wages  is  in  the  nature  of  stipulated  dam- 
ages; *•  it  may  be  recovered  upon  discharge  without  warn- 
ing." If  the  servant  employed  on  such  a  contract  leaves  with- 
out notice,  the  employer  is  entitled  to  the  actual  damages  he 
■  suffers  from  the  breach  of  contract.*^ 

When  the  contract  is  terminable  at  any  time  on  notice,  and 
the  servant  is  dischai^ed  without  formal  notice,  the  discharge 
is  to  be  regarded  as  notice,  and  he  may  recover  w^es  up  to 
the  time  of  discharge,*'  but  only  nominal  damages  for  the  dis- 
charge." Where  the  servant  left  without  giving  notice  it  was 
held  in  an  early  case  that  he  thereby  forfeited  wages  earned 
b^ore  that  time.** 

<■  Contueiieut:  Satchwell  c  WilUam^ 
40  Conn.  371. 

MoMochuMUt:  Hunt  v.  Otin  Co.,  4 
Met.  464. 

In  Hughes  v.  Wamsutta  Milb,  11 
Allen  (Mass.),  201,  the  pliuntiff  WM 
aireeted  and  impiisoned  for  criine.  It 
was  held  that  this  being  outside  his 
own  volition,  he  was  excused  from  giv- 
ing two  weeks'  notice  and  mig^t  re- 
cover. The  fact  that  his  crime  was 
the  cauae  of  it  is  immaterial  because 


win,  530,40AtL241. 

Micki{/im:  Deny  o.  East  Sogjnaw 
Bd.  of  Education,  102  Mich.  031,  61 
N.  W.  81. 

England:  Elast  Anglian  Ry.  v.  Lyth- 
goe,  10  C.  B.  726;  Robinson  k.  Hind- 
man,  3  Esp.  23€;  Gordon  v.  Potter,  1 
F.  &  F.  644. 

In  Maw  p.  Jonn,  25  Q.  B.  D.  107, 
the  plaintiff  was  an  apprentice  under 
a  contract  which  gave  defendant  a 
ri^t  to  discharge  on  a  week's  notice. 
Plaintiff  was  wrongfully  discharged 
without  notice.  It  was  held  that  the 
jury  could  consider  that  he  might  be 
discharged  on  a  week's  notice  in  arriv- 
ing at  the  amount  of  damages  but 
was  not  neceaeaiily  confined  to  a  wedi's 
wages. 

In  Stowell  v.  Greenwich  Ins.  Co., 
20  App.  Div.  188,  46  N.  Y.  Supp.  802, 
wh«e  the  time  of  notice  was  90  days 
the  court  ^>pears  to  have  tliought 
that  the  jury  should  consider  the 
chance  of  o^er  employment.  But  in 
Briscoe  o.  litt,  19  N.  Y.  Misc.  S,  42 
N,  Y.  Snpp.  90S,  when  the  time  was 
2  weeks,  the  court  ruled  that  the 
plaintiff  was  not  bound  to  seek  other 
employment. 


"New  York:  Gates  v.  Davenport, 
29  Barb.  160. 

North  Carolina:  Steed  c  McRae,  1 
Der.  &  Bat.  435. 

>*  Aftnnesota;  BoUes  v.  Sachs,  37 
Minn.  31£. 

Nea  York:  Davis  v.  Barr,  12  N.  Y. 
St.  Ill  (one  day's  wages);  Frank  v. 
Manhattan  M.  &  Dispensary,  107 
N.  Y.  Supp.  404. 

Wiaeoiuin:  Cronemillar  v.  Dulutb- 
Superior  Milling  Co.,  134  Wis.  248, 
114  N.  W.  432, 

"  Monell  tJ.  Buma,  4  Denio  (N.  Y.), 
121 ;  Queere  whether  this  case  would  be 
followed  to.day.  The  contrary  was 
held  in  Evans  r.  Bennett,  7  WiM. 
404. 
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§  669.  Compeiuatioii  by  share  or  percentage  of  an  uncertain 
amount 
When  a  pa^on  is  employed  on  an  agreement  by  which  he  is 
to  be  compensated  by  the  whole  or  a  part  of  an  amoimt  to  be 
fixed  in  the  futiire,  and  he  is  discharged  befoie  the  amoimt  can 
be  fixed,  recovery  according  to  the  contract  may  be  difficult, 
or  impossible.*'  Thus  where  a  superintendent  was  to  be  paid 
a  commission  on  goods  manufactured  under  his  supervision, 
and  he  was  discharged  b^ore  the  end  of  his  term  of  service, 
only  nominal  damages  could  be  recovered,  since  there  was  no 
way  of  fixiag  the  amount  of  goods  that  would  have  hem 
manufactured."  But  if  the  enterprise  continued  after  the 
plaintiff's  discharge,  so  that  the  amount  can  be  fixed,  he  is  en- 
titled to  compensation  based  on  the  percent^e  of  the  actual 
amount  thus  fixed.  So  where  a  fisherman  is  to  be  paid  accordir^ 
to  the  catch  of  fish,  and  he  is  discharged  wrongfully  before  the 
termination  of  the  voyage,  he  is  entitled  to  compensation  based 
on  the  actual  catch.^'  And  where  the  plaintiff  was  hired  for  a 
year  as  overseer  of  the  defendant,  and  was  to  receive  a  propor- 
tion of  the  crop,  he  was  allowed,  upon  being  wrongfully  dis- 
charged just  before  harvest,  to  recover  the  agreed  proportion 
of  the  matured  crop.'*  In  a  case  where  the  plaintiff  was  em- 
ployed to  measure  lumber  for  a  lo^er  at  a  certain  price  per 
thousand  feet,  and  was  wrot^ully  discharged,  he  was  held 
entitled  to  his  commission  on  the  amount  of  lumber  cut  during 
the  year."  And  where  the  compensation  of  the  overseer  of  a 
manufacturer  was  to  be  a  percentage  on  the  actual  sales,  and 
during  the  employment  certain  goods  were  manufactured 
which  were  sold  after  the  employment  ceased,  it  was  held  that 
plaintiff  was  entitled  to  his  percentage  on  them.'*>  On  this 
principle,  where  the  plaintiff  served  defendant  as  minister, 

■*  For  &  conaideratJon  of  tiiie  subject  when  iho  discharge  waa  at  an  eariin 

in  the  case  of  agency,  see  ir^ra,  J  834c.  stage  of  the  crop,  an  allowance  of  Uw 

"  Kelly  V.  Carthage  Wheel  Co.,  62  agreed  propcHtioo  of  a  prvbabU  aterag* 

Oh.  St.  S98,  57  N.  E.  984  (semMe).  crop  is  questionable.     Sudi  an  allow- 

"  Uftited  Statet:  Fee  v.  Orient  Fertiliz-  anoe  was  made  in  Haaaell  v.  Natt,  14 

ing  Co.,  36  Fed.  509.  Tex.  260. 

MattaehuKlls:  Dennis  v.  Maxfield,  **  Pinet  c  Montague,  103  Hich.  S16, 

10  Allai,  138.  61  N.  W.  876. 

"  Clancoy    v.    Robertson,    2    Milk  "i  Bymea  v.  Baldwin,  17  N.  Y.  Miso. 

(8.  C),  404,  12  Am.  Dec.  682.     But  280,  40  N.  Y.  Supp.  386. 
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agreeing  to  receive  in  compensaUon  the  amount  of  subscrip- 
tions, which  the  defendant  agreed  to  collect,  and  the  defendant 
did  not  collect  the  subscriptions,  it  was  held  that  plaintiff 
might  recover  the  amount  of  the  uncollected  subscriptions 
which  could  have  been  collected  by  reasonable  diligence,  but 
was  not  entitled  to  recover  on  a  quantum  meruit.''^ 

§  670.  Ccnnpensation  payable  on  a  contingent. 

The  compensation  of  a  servant  or  agent  often  depends  upon 
a  contingency.  In  such  a  case,  where  a  breach  of  the  contract 
by  the  employer  prevents  the  happening  of  the  contingency  he 
will  not  be  allowed  by  taking  advantage  of  his  own  breach  of 
contract  to  prevent  the  plaintiff  from  recovering  compensation 
fdtogether.^*  If  in  such  a  case  the  amount  of  compensation 
can  be  determined,  the  plaintiff  will  be  allowed  to  recover  it, 
though,  through  the  defendant's  default,  the  contu^ency  upon 
which  it  was  payable  has  not  happened.  Thus,  where  the 
plaintiff  was  to  receive  £20  at  Lady  Day,  if  he  stayed  till  then, 
and  the  defendant  wrongfully  discharged  him  before  Lady  Day, 
he  was  allowed  to  recover  the  £20.^' 

Where  the  amount  of  compensation,  which  would  be  due 
under  the  contract,  cannot  be  determined,  the  plaintiff  may 
recover  the  value  of  his  services.  Thus,  where  the  plaintiff  was 
engaged  by  the  defendant  to  train,  enter  in  races  and  ride  the 

'*  Myers  v.  Baptist  Society,  3S  Vt.  machinee  for  defendant.  DefeDdant 
814.  discharged  phlntiff  before  the  end  of 
"  In  Schreibei'  v,  Klingentoii,  95  term.  Under  the  contr&ct  the  defend- 
N.  Y.  Supp.  640,  pkintifF  vae  to  re-  ant  wsa  not  bound  to  oontinue  the 
eeive  fen"  iua  services  tlO  a  week  while  nunufactuie  of  the  machinee.  HM, 
travehng  and  S20  while  at  home  and  that  the  measure  of  daniogea  wbh  the 
was  to  travel  whatever  directed  to  do  value  of  the  contract  at  the  time  of  the 
eo  by  the  defendant.  Bdng  wrongly  breach,  and  in  considemig  the  value 
discharged,  the  court  held  that  tus  the  jury  were  to  bear  in  mind  that  the 
oompensatJoD  waa  to  be  reckoned  at  ddendanti  were  not  obliged  to  con- 
tSO  a  wefk.  While  at  home  he  would  tjnue  tiie  manufacture  of  the  machines, 
have  to  board  tuuBelf,  and  tberef(»«  that  the  plaintifTs  rights  were  subject 
it  WM  (wopw  to  pve  *iim  that  except  to  the  oontingendea  of  biuinew,  which 
when  he  was  sent  on  the  road;  and  the  might  tend  to  leduoe  the  aalea;  and 
defendant  could  reduce  the  amount  to  they  were  also  to  take  into  oonsidera- 
flO,  only  by  gjving  him  orden  to  tJon  what  the  pIuntifF  could  probably 
travel.  have  earned  in  some  other  employ- 
In  KJ^tmire  v.  Himer,  188  Pa.  ment  during  the  period  of  the  contract. 
326,  41  Atl.  538,  pMntiff  was  to  eell  >  Lake  v.  Campbell,  6  L.  T.  Rep.  582. 
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defendant's  horae  in  races  for  a  year,  his  comp^isation  to  be 
two-thirda  of  the  net  profits,  and  the  defendant  broke  the  eon- 
tract,  the  defendant  claimed  that  the  measure  of  damages  was 
two-thirds  of  the  value  of  the  use  of  the  horse  for  a  year.  Tlie 
court,  however,  allowed  the  plaintiff  to  recover  the  value  of  his 
services,  on  the  ground  that  the  defendant  had  put  it  entirely 
out  of  the  plaintiff's  power  to  secure  remuneration  at  the  con- 
tract rate.^* 


§  671.  Services  rendered  in  expectation  of  compensation. 

Where  services  are  rendered  upon  request  of  the  defendant, 
or  are  voluntarily  accepted  by  him,^'  or  are  rendered  in  the 
mutual  expectation  of  compensation  but  without  any  express 
agreement  as  to  the  terms  of  service,  the  plaintiff  is  entitled  to 
recover  as  compensation  what  the  services  were  worth.^"  Thus 
where  the  plaintiff  took  the  defendant's  horse  to  train  with  the 
understandii^  that  a  formal  agreement  ^ould  be  made  later, 


"  Barr  o.  Van  Duyn,  45  I».  228.  In 
EMer  v.  Broolw,  64  N.  Y.  Super.  Ct. 
73,  the  pluntiff  was  employed  as  an 
actress,  to  recdve  50%  <^  the  net 
profits.  After  a  aeaaon  lasting  several 
weeks  carried  on  at  a  loee  the  defend- 
ant refused  to  fulfil  his  contract  any 
longer.  It  was  held  that  since  tbe 
measure  itf  damages  was  the  amount  <rf 
profits  to  which  she  would  have  been 
entitled,  and  as  on  tbe  evidence  it  was 
impoenble  to  show  any  profits  that 
would  have  been  earned,  she  was  en- 
titled t«  nominal  damages  only.  This 
must  be  distitiguished  on  the  ground 
that  the  defendant  was  able  to  prove 
with  reasonable  certunty  tbat  there 
would  have  been  no  profits. 

"AlcAama:  MoFarland  v.  Dawson, 
125  Ala.  428,  29  So.  327. 

mwria:  Moline  W.  P.  &  M.  Co.  t>. 
Nichols,  26  ni.  90. 

^lUinoit:  HefTron  o.  Bromi,  156 
lU.  322,  40  N.  E.  583. 

Marjfifmd:  Gambrill  t.  Schodey,  89 
Md.646,43Atl.fil8. 

Mianruri:  Crole  c.  Thomas,  19  Mo. 
70;  Sprague  v.  Lea,  162  Mo.  327,  63 


S.  W.  1074;  Ryans  v.  Hoepee,  167  Mo. 
342,  67  S.  W.  285. 

Nob  Jersey:  Cooke  c  Independent  T. 
A  T.  C.  Co.,  77  N.  J.  L.  464,68  AU.  790. 

So  where  plaintiff  acted  as  secretary 
of  a  corporation,  not  bung  a  director 
or  odSoa-  of  tbe  corporation,  he  was 
entitled  to  oompensation  like  any  other 
employee  on  a  quantum  mentU.  Smith 
V.  Long  Island  R.  R.,  102  N.  Y.  190, 
6  N.  E.  397. 

In  Boardman  v.  Ward,  40  Minn.  399, 
42  N.  W.  202,  12  Am.  St.  Rep.  749,  tbe 
plaintiff  lived  in  her  guardian's  family, 
performing  servicee,  under  the  aeBump- 
tion  that  she  was  getting  her  board 
and  clothing  as  compensation  for  such 
services,  and  that  nothing  would  be 
charged  for  them.  Tbe  guardian  knew 
that  tbat  was  her  undentaitdiDg,  but 
nevertheless  in  his  guardian's  account 
charged  for  her  board  and  clothes.  It 
was  held  that  she  was  entitled  to  re- 
cover oompoisatioa  for  services  ren- 
dered by  her  in  spite  of  tbe  fact  that 
she  did  not  expect  to  be  paid  for  tJiem 
when  she  rendered  them. 
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and  after  the  plaintiff  had  rendered  services  the  defendant  took 
the  horse  away,  it  was  held  that  the  plaintiff  might  recover  the 
value  of  his  services."  And  on  the  same  principle,  where  serv- 
ices are  rendered  and  there  is  a  misunderstanding  as  to  the 
amount  of  compensation,  the  plaintiff  may  recover  the  value 
of  the  services; "  and  so  where  they  are  rendered  under  an 
express  agreement,  but  the  agreement  is  silent  as  to  the  price." 
So  where  a  person  performs  services  with  the  understanding 
between  him  and  his  employer  that  compensation  for  the 
services  is  to  be  made  by  will,  the  person  so  serving  is  entitled 
if  he  does  not  receive  full  compensation  by  will  to  recover  the 
value  of  the  services; ""  but  if  the  servant  rendered  the  services 
merely  in  the  hope  of  obtaining  a  l^acy  but  without  any  un- 
derstanding to  that  effect  with  the  employer,  he  is  entitled  to 
no  compensation.*' 

§  672.  Interruption  of  service  by  unavoidable  cause. 

Where  the  performance  of  the  service  is  interrupted  before 
its  conclusion  by  some  cause  which  absolves  the  parties  from 
continuing  the  performance  of  the  contract,  the  servant  shoxild 

"  Wright  D.  Broome,  67  Mo.  App.  32. 
"  CaHfomia:  Hartmao  ».  Rogers,  69 
Col.  643, 11  Foe.  681. 


KanaoM:  Turner  d.  Webster,  24  Ksn. 
38. 

N«a  York:  Cwiatable  v.  Lefever,  66 
Hun,  628,  21  N.  Y.  Supp.  38. 

Vermont:  Tucker  d.  Preston,  60  Vt. 
473. 

^ArkaTMoa:  McDunel  n.  Paries,  10 
Ark.  671. 

Hknoii:  Lockwood  t>.  Onion,  66  DL 


Buttriek, 


MoMoektueUi:    Stowe   i 
125  Mass.  449. 

Nod  York:  Erben  v.  Lorillard,  2 
Eeyea,  567. 

••  VnUed  Statu:  little  v.  Dawson,  4 
DaU.  Ill,  1  L.  ed.  763. 

New  Jeney:  Updike  p.  Ten  Broeck, 
32  N.  J.  L.  106  (ftdult  son). 

New  York:  Jaoobeon  v.  Le  Grange, 
3  Johns.  100  (nephew);  Robinson  r. 
Raynor,  28  N.  Y.  494;  Reynolds  v. 
Robinson,  64  N.  Y.  689;  Colli<«  v.  Rut- 


ledge,  136  N.  Y.  021,  32  N.  E.  626; 
Stokee  v.  Pease,  70  Hun,  304,  29  N.  Y. 
Supp.  430;  Miller  n.  Richaidson,  88 
Hun,  49,  34  N.  Y.  Supp.  606;  Hopkins 
D.  Cluk,  90  Hun,  4,  34  N.  Y.  Supp.  606. 

Penntj/loania:  Kausa  c.  Robner,  172 
Pa.  481,  33  Atl.  1016,  51  Am.  St.  Rep. 
762  (adopted  cfaiU). 

In  Hudson  p.  Hudson,  90  Ga.  581, 
16  S.  E.  349,  a  stm  Agreed  to  take  care 
of  his  father  during  life,  and  the  father 
agreed  to  leave  plaintiff  his  property. 
The  father  became  insane  and  could 
not  do  so.  Pluntiff  was  entitled  to 
recover  on  a  quantum  meruit  the  value 
of  his  services,  less  what  he  received 
from  the  property  during  his  father's 
lifetime  over  and  above  the  coat  of 
taking  care  of  his  father. 

"  Untied  State*:  Little  s.  Dawson,  4 
Doll.  Ill,  1  L.  ed.  763. 

^«w  Jeney:  Orandin  if.  Reading,  10 
N.  J.  Eq.  (2  Stockt.)  370. 

En^and:  Osborn  v.  Guy's  Ho^dtol, 
2  Sir.  728. 
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be  allowed  to  recover  compensation  for  the  service  which  he 
performed.  Hius,  where  the  performance  of  service  is  inters 
rupted  by  illness  on  the  part  of  the  workman  he  is  entitled  to 
recover  compensation  for  that  portion  of  the  whole  work  which 
he  has  done.^*  So  where  a  person  engaged  to  serve  dies  before 
completing  the  service  his  representatives  are  entitled  to  re- 
cover compensation  for  his  services  up  to  the  time  of  his  death;^^ 
and  where  the  employer  dies  and  the  service  is  personal  the 
servant  can  recover  wages  to  the  date  of  the  death  only.^*  So 
where  an  epidemic  disease  prevents  the  complete  performance 
of  the  service  the  servant  is  entitled  to  recover  for  what  he  has 
done  before  the  outbreak  of  the  disease.'^ 


■*  CtmneeUeul:  Ryan  v.  Daytoo,  25 
Conn.  188,  65  Am.  Dec.  560. 

MUtouri:  Hughes  n.  Toledo  8.  A  C. 
R.  R.,  112  Mo.  App.  01,  Sa  B.  W.  895. 

Nea  York:  Wolfe  v.  Howeo,  20  N.  Y. 
197,  75  Am.  Dec.  388;  Claik  o.  Qilbnt, 
26  N.  Y.  279,  84  Am.  Dec.  189. 

South  Dakota:  McQellan  o.  Harris, 
7  S.  D.  447,  64  N.  W.  622. 

Vermoni:  Hubbard  v.  Belden,  27  Tt. 
645. 

WatMnglon:  MacFaiiane  p.  Allan- 
PfriSer  Chemical  Co.,  59  Wash.  164, 
109  Pac.  604. 

WiKtmain:  Creen  c.  Gilbert,  21  Wis. 
396. 

See  also  atde,  {  655e. 

In  a  few  eaaea  it  has  bem  intimated 
that  there  should  be  a  deduction  of  the 
amount  of  lose  caused  to  the  employer. 

AUUxtma:  Himter  o,  Waldron,  7  Ala. 
753;  Jonee  ■>.  Deyer,  16  Ala.  221,  50 
Am.  Dec.  177. 

Comteetieut:  Ryan  v.  Dayton,  2S 
Conn.  188,  65  Am.  Dec.  660. 

Vermont:  Patrick  e.  Putnam,  27  Vt, 
759. 

Wathingbm:  Mendenhall  p.  Davis, 
52  Wa^.  169,  100  Pao.  336;  Mao- 
Fariane  d.  Allan-Pfeifrer  C.  Co.,  69 
Wash.  164,  109  Pac.  604. 

WUooMin:  Walsh  p.  Fisher,  102  Wis. 
172, 78  N.  W.  437,  72  Am.  St.  Rep.  866. 

Of  course  entire  performance  of  the 


ccmtract  may  expressly  be  made  a  con- 
dition of  any  recovery  of  wages  what- 
ever; in  such  a  case,  fiulure  completely 
to  perform,  even  tbgugh  caused  by 
illness,  is  a  complete  bar  to  recovoy. 

Alabama;  Givhan  p.  Dailey,  4  Ala. 
336  (as  explained  in  Hunter  b.  Waldron, 
7  Ala.  753). 

Matiaehiuettt:  Noon  p.  Salisbury 
Mills,  3  Allen,  340. 

In  Greene  v.  linton,  7  Port.  (Ala.) 
133,  31  Am.  Dec  707,  recovery  was 
refused  on  the  form  of  the  pleading 

In  Jennings  p.  Lyons,  39  Wis.  553, 
20  Am.  Rep.  57,  it  was  held  that  if  the 
illness  was  one  which  the  husband 
dkould  have  foreseen  (pregnancy),  be 
cannot  recover  for  services  of  his  wife 
irtuch  were  interrupted  before  full 
perfonnance  by  the  iUnees. 

**  Alabama:  Hunter  v.  Waldron,  7 
Ala.  753. 

Rhode  Idand:  Parker  p.  Macomber, 
17  R  I.  674,  24  Atl.  464,  16  L.  R.  A. 
8S8. 

iSoulA  Carulina:  Clendinen  v.  Block, 
2  Bailey,  488,  23  Am.  Dec.  149. 

Wathiitgton:  Mendenhall  p.  Davis, 
62  Warit.  169,  100  Pac.  336. 

"  Ucy  p.  Getman,  119  N.  Y.  109, 
23  N.  E.  452,  16  Am.  St.  Rep.  806,  6 
L.  R  A.  728. 

••  Lakeman  0.  Pollard,  43  M«.  463, 
69  Am.  Dec.  77. 
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Id.  Bome  cases  it  is  said  that  the  plaintiff  is  entitled  to  com- 
plete compenBation  in  spite  of  absence  for  illness.  So  where  a 
person  was  engaged  to  teach  school  for  a  term  and  the  school 
was  closed  for  a  portion  of  the  tenn  on  account  of  an  epidemic 
disease,  the  teacher  was  held  to  be  entitled  to  her  entire  salary.'* 
Such  also  was  held  to  be  the  rule  of  the  admiralty  law  in  caae  of 
an  injury  to  a  seaman  in  the  course  of  the  voyage; "  and  in  a 
Colorado  case  it  was  held  that  a  stenographer  employed  by  the 
week,  who  was  absent  for  some  time  by  reason  of  illness,  in  ac- 
cordance with  the  business  custom  should  receive  entire  wages 
in  spite  of  time  lost."  In  Gray  v.  Murray  *  the  plaintifTs  in- 
testate went  out  as  supercai^  for  defendant  under  an  agree- 
ment for  a  commission  and  percentage  of  profits.  After  the 
voyage  was  partly  completed  he  was  prevented  by  illness 
from  going  further,  and  substituted  another  in  his  place,  to  be 
paid  by  himself.  This  substitution  was  approved  by  the  de- 
fendant. It  was  held  that,  whatever  might  be  the  rule  of  law, 
in  equity  at  least  the  administrator  was  entitied  to  recover  the 
entire  amount  of  commissions  and  percentages  of  profits,  pay- 
ing the  substitute  as  agreed.  And  this  would  seem  to  be  the 
true  rule  of  damages  at  law. 

The  rule  appears  to  be  the  same  if  performance  of  the  service 
is  interrupted  by  the  law,"  or  by  other  unavoidable  cause  for 
which  tiie  plaintiff  is  not  responsible." 

§  673.  Services  rendered  on  a  contract  rescinded  by  mutual 


Where  a  contract  of  service  is  cancelled  by  mutual  consent 
of  the  parties  the  servant  is  entitied  to  recover  the  value  of  the 

■*  McKajr  e.  Bamett,  21  Utah,  239,  at  the  end  of  a  few  weeks  oa  account  of 

247, 60  Pac.  1100,  SO  L.  R.  A.  371.  peace,    it    was    held    that    he   oouM 

*r  Chandler  v.  Grieves,  2  H.  Bl.  606.  recover  nothing. 

"  Mott  ir.  BaxUsT,  13  Colo.  App.  63,  "In  Walah  v.  Elaher,  102  Wis.  1^, 

66  Pac.  192.  78  N.  W.  437,  72  Am.  St.  R«p.  865, 

'  3  Johns.  Ch.  <N.  Y.)  167.  the  plaintiff  left  the  emplojrment  before 

">  Artie,  i  6S6e.    In  Jewell  v.  Tliointy  the  end  of  the  term  because  of  tlie 

son,  2  litt.  (Ky.)  S2,  however,  where  threats  of  strikers.    It  was  hetd  that 

the  plaintiff  agreed  to  act  as  defend-  if  he  was  justified  in  leaving  for  such 

ant'a  substitute  in  the  army  for  ax  a  cause  he  wsa  entitled  to  the  same 

months  for  an   af;reed  compensation  compensation   as  if  his   service   had 

and  he  was  discharged  from  the  aimy  been  interrupted  by  illness. 
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services  rendered  by  him  up  to  the  time  of  resdsdon  at  the 
contract  rate.'^  This  doctrine  must  be  the  explanation  <^  s 
series  of  cases  in  South  Carolina  which  would  otherwise  seem 
opposed  to  sound  principle.** 


§  673a.  Serrices  rendered  by  an  infant. 

If  an  infant  agrees  to  serve  upon  certain  terms  he  is  not 
bound  by  the  contract  but  may  at  the  proper  time  repudiate 
it;  and  in  that  case  since  he  has  the  right  to  repudiate  the  con- 
tract he  can  be  held  bound  by  no  term  of  it  whatever.  He  is 
therefore  not  bound  by  the  rate  of  compensation  named  in  the 
contract,  and  is  entitled  to  recover  the  value  of  die  services 
without  r^ard  to  the  contract  rate.'*    Similarly,  if  a  minor 

•■  TtxoK  Rateliff  v.  Baird,  14  Tex.  43. 

rarmonf  Patnoto  i>.  Saiidars,  41  Vt. 
66,  OS  Am.  Dec  664;  Boyle  «.  VaAa, 
46Vt.343. 

SeeorUe,}  665«. 

"  Byid  V.  Bord,  4  McCord,  246,  17 
Am.  Dec.  740;  Eoken  o.  HamiioD,  4 
McCord,  240,  17  Am.  Dec.  740;  Mo- 
Clure  r.  Py&tt,  4  McCord,  26;  Suber 
Vaolew,   2   Speer,    126;   Saundera 
Asderaoa,  2  Hill  (S.  C),  486. 

*•  lUiiwU:  Ray  v.  Hainea,  62  III.  4S5. 

IndUma:  Dallas  e.  Hollingsworth, 
3  lad.  637;  Wheatly  v.  Miscal,  5  Ind. 
142;  Van  Pelt  s.  Comine,  6  Ind.  363; 
Gamer  n.  Noard,  27  Ind.  323. 

Maiw:  Judkins  v.  Walker,  17  Me. 
38,  35  Am.  Dec.  229;  Derocher  v.  Con- 
tinental Milk,  6S  Me.  217,  4  Am.  Rep. 


MtuKiekutelU:  Moses  v.  Stevens,  2     been  executed. 
Pick.  332;  Nickeison  v.  Easton,    12 
Pick.  110;  Vent  v.  Osgood,  19  Kck.  572; 
Gaffney  r.  Harden,  110  Mass.  137, 14 
Am.  R^.  680. 

A^«ui  ffampsMre:  Lufkin  c.  M^all, 
26  N.  H.  S2  (ovnruling  Weeks  v. 
Leighton,  6  N.  H.  343);  Hagerty  p. 
Nashua  Lock  Co.,  62  N.  H.  676. 

New  York:  Medbury  e.  Watrous,  7 
Hill,  110  (overruling  McCoy  u.  Huff- 
man, 8  Cow.  84);  Wlutemar^  c.  Hall, 
3  Denio,  375. 


Wimxmtin:  Mountain  b.  Fidiar,  22 
Wis.  93. 

An  infant  who  contracted  to  perfonn 
services  in  payment  for  a  house  left  the 
service  on  coming  of  age.  It  was  held 
that  he  was  Mititled  od  a  quantum 
meruit  to  get  the  value  of  the  servicea 
performed,  without  reference  to  the 
value  of  the  house.  Medbury  tr.  Wst- 
rous,  7  HiB  (N.  Y.),  UO.  In  Dunton 
0.  ^own,  31  Mich.  182,  however,  an 
infant  made  a  contract  of  partnerah^ 
and  rendered  services.  He  afterwards 
repudiated  the  contract  before  he 
came  of  age.  It  was  held  that  infants 
could  not  repudiate  ooatracta  bdon 
age,  and  so  could  not  substitute  a 
quantum  mavU.  The  court  wasun- 
certain  whether  he  could  do  it  after 
age   if  the  oontract  had  meanwhile 


Allowance  must  of  oourse  be  made 
for  any  moitey  or  property  received  by 
the  infant  under  the  oontract  and  re- 
tained by  him. 

Aftuown:  Sheriock  c.  Klmmell,  76 
Mo.  77  (infant  had  part  of  his  time 
allowed  him  to  earn  money  for  him- 
self). 

Vemumt:  Taft  v.  Kke,  14  Vt.  406, 
39  Am.  Dec.  228. 

In  Burroughs  tr.  Morse,  48  Mich. 
520,  12  N.  W.  6S4,  a  minor  was  em- 
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enter  the  service  of  the  defendant  without  permission  of  his 
father,  the  father  may  recover  the  reasonable  value  of  his 
B^rices,  less  the  amount  of  compensation  which  the  minor 
has  received.**  In  so  far,  however,  as  the  contract  has  been 
completely  performed  on  both  sides  it  is  usually  held  that  the 
servant  camiot  repudiate  it,  but  is  bound  by  its  terms  as  to 
compensation,  provided  it  was  a  beneficial  contract.**  If  the 
minor  continues  to  serve  after  he  comes  of  age  he  thereby 
ratifies  t^e  agreement  and  he  is  then  bound  by  it  in  all  its 
parts." 

In  a  few  cases  it  has  been  intimated  that  the  infant  who  re- 
pudiates his  contract  must  allow  in  reduction  such  dami^es 
as  his  premature  leaving  the  service  caused  to  his  master.** 
This  doctrine  appeara  to  be  unsound  since  the  infant  repudiat- 
ing his  agreement  should  be  protected  from  every  portion  of 
it;  and  it  is  usually  held  that  no  allowance  can  be  m^de  for  the 
employer's  loss.*    In  certain  cases  the  infant  may  be  legally 


ployed  to  work,  and  was  to  recave 
board  and  clothes  and  schooling  in 
winto-.  He  was  kept  at  woA  during 
winter  and  not  sent  to  school.  Held, 
rinee  this  woric  was  □utade  the  con- 
tract  he  was  enUtled  to  recover  com- 
pensation for  it.  In  Roundy  r.  That^ 
dier,  49  N.  H.  626,  the  father  of  a 
minor  made  on  agreement  that  the 
minor  aliould  serve  for  a  certain  time 
for  his  board  and  clothes.  Having 
served  part  of  the  time  and  received 
board  and  clothes,  the  minor  left. 
Hdd,  that  plaintifF  could  reoovo'  noth- 
ing dnce  the  contract  had  been  broken. 
Even  onder  the  doctrine  of  Britton  d. 
Turner,  the  pltuntifF  would  be  entitled 
to  recover  no  further  compensation, 
since  the  compensation  provided  for 
in  the  contract  had  been  paid  exactly 
as  called  for.  But  note,  that  this  is  a 
ease  of  breach  of  valid  contract  made 
by  the  father,  not  a  ease  of  repudiation 
ut  his  own  contract  by  an  infant. 

"ifunmn:  Bheriock  t>.  Kimmell, 
75  Mo.  77. 

New  HomjMhin:  Huntoon  v.  Hazel- 
ton,  20  N.  H.  383. 


**  MaaiaelauetU:  Stone  v.  Dennison, 
13  Pick.  1,  23  Am.  Dec.  664. 

Witeoruijt:  Mountain  v.  Fisher,  22 
Wis.  93. 

^Okio:  Fordyce  o.  Eaethope,  10 
Ohio  Dec.  610. 

Vermont;  Forqilt  r.  Hastings,  27  Vt. 
646. 

In  Henderhen  n.  Cook,  66  Barb. 
(N.  Y.)  21,  a  minor  agreed  to  serve 
for  a  certain  time  at  a  certain  rate. 
His  father  sued  on  the  contract,  th« 
minor  having  left  the  employment 
before  the  expiration  of  the  term. 
Held,  by  suing  on  the  contract  the 
father  adopted  it,  and  could  not  make 
any  claim  except  in  accordance  with 
the  terms  of  it;  and  as  the  minor  had 
failed  to  serve  out  the  term,  no  com- 
pensation was  due  on  the  contract. 

"MUtouri:  Lowe  b.  Sinklear,  27 
Mo.  308,  72  Am.  Deo.  266. 

Vermont:  Thomas  ir.  Dike,  1 1  Vt.  273, 
34  Am.  Dec.  690;  Boxie  v.  Lincoln, 
25  Vt.  206  (but  see  Meeka  v.  Hurd, 
31  Vt.  639). 

*  Maine:  Derocher  u.  Continental 
Mills,  68  Me.  217,  4  Am.  Rep.  2S6. 
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bound  by  the  contract  for  service,  as  for  instance,  in  States 
where  he  is  allowed  to  make  a  binding  contract  d  apprentice- 
ship or  in  any  State  where  the  contract  is  made  for  him  by  his 
parent  or  guardian.  In  such  a  case  the  recovery  by  or  against 
the  infant  is  as  in  ordinary  cases."* 

§  67ab.  Services  rendered  under  an  agreMoent  within  the 
statute  of  frauds. 
Where  services  are  rendered  under  a  contract  for  compensa- 
tion which  is  void  by  the  statute  of  frauds,  the  plaintiff  is  en- 
titled to  recov^  compensation.""  If  the  contract,  b^ng  void, 
is  repudiated  by  the  employer,  who  dischai^es  tke  plaintiff,  the 
latter  is  entitled  to  recovra  ibe  entire  value  of  his  services  up 
to  the  time  of  his  discharge  without  r^ard  to  the  contract 
price."**   But  if  the  contract  has  been  fully  carried  out  by  the 


New  York:  Whhemnnh  t>.  £U1,  3 
Denio,  375. 

"•ServiccB  rendered  under  v«Md 
contract  of  apprenticeship;  no  com- 
penaation  cftn  be  recovered  on  a  quan- 
lum  meruil:  OIney  t>.  Myers,  3  ID.  311, 
35  Am.  Dec.  110. 

Sovices  raidered  under  contract 
with  parent: 

Delaiam:  Bodman  r.  Woolman,  2 
Houst.  681  (resdanon  by  mutual  con- 
sent; recovery  for  services  before  reociB- 
aion  at  contract  rat«). 

loioa:  Lowen  v.  Croesman,  8  Iowa, 
325  (contract  broken  by  son;  reduce 
compensation  for  aervices  praformed 
by  damages  for  bre&ch). 

Okio:  Abbott  v.  Inskip,  29  Ohio  St. 
58  (contract  t^aUy  mode  with  mother 
of  an  infant  for  Ms  services  during 
minority,  but  void  under  statute  of 
frauds.  By  t«mu[  of  the  contract  the 
infant  was  to  gei  hia  board,  clothes, 
etc.,  and  on  reaching  majority  was  to 
have  a  horse.  He  left  during  minority, 
and  aued  for  value  of  services.  Hdd, 
he  could  not  recover,  since  the  terms 
of  the  original  oontrsct  bound  him  aa 
to  compensation). 

In  Potter  r.  Greene,  39  Hun  {N.  Y.), 
72,  it  appeared  that  an  infant  might 


mate  a  valid  ocmtniet  of  iviprmtice- 
ahip.  Hfce  he  was  illagally  indoitured 
by  others  and  claimed  to  have  been 
oompeDed  by  force  to  stay  with  the 
defendant.  Hdd,  if  bs  remaned 
voluntarily,  although  d>e  indmture  it- 
self was  not  legal,  he  would  t>e  boimd 
by  the  agreement  as  one  he  had  volun- 
tarily accepted;  but  if  he  was  compiled 
by  force  to  remain  and  pofcwm  the 
agreement,  then  be  was  not  bound  by 
it  and  might  recover  compenaation  for 
the  services. 

"'  Florida:  Bucki  v.  MoKinnon,  37 
Fla.  391,  20  So.  640. 

Konau;  WonaettJer  v.  Lee,  40  Kan. 
367,  19  Pac.  862. 

Maryland:  Hamilton  v.  HuistfMi,  93 
Md.  213,  48  Atl.  708. 

MiuiadMmUt:  Hill  r.  Hooper,  I 
Gray,  131. 

Michigan:  Cadman  t>.  Maiiie,  76 
Mich.  448. 

Neeada:  I^pham  c  Osborne,  20 
Nev.  168,  IS  Pao.  881. 

New  York:  Hartwell  f.  Young,  67 
Hun,  472,  22  N.  Y.  Supp.  486. 

See  on  this  subject  in  gaieral  anU, 

Seei. 

>"  Florida:  Hills  v.  Jmner,  20  Fla. 
479. 
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plaintiff  and  nothing  is  left  to  be  done  but  payment  by  the 
defendant,  it  is  sometimes  held  that  the  amoimt  of  recoveiy 
for  value  of  the  services  would  be  limited  by  the  price  fixed  in 
the  contract.'"  In  other  jurisdictions,  however,  it  is  held  that, 
the  contract  being  entirely  void,  the  contract  price  is  imma- 
terial and  the  plaintiff  may  recover  the  actual  value  of  his 
services  on  a  quanlum  meruit."'*  In  a  few  cases  it  has  been  held 
or  intimated  that  if  the  plaintiff  in  breach  of  the  terms  of  the 
or^  agreement  left  the  employment  before  the  performance 
was  completed,  he  would  be  entitled  to  no  compensation;  >^* 
but  this  view  is  questionable,  since  the  contract  is  in  no  respect. 
binding  on  the  plaintiff. 


§  6T3c.  Services  rendered  under  a  void  agreement. 

Where  the  servant  serves  imder  a  contract  or  other  obliga- 


lUmoU:  William  Butcher  Steel 
Works  r.  Atkinson,  68  111.  421,  IS  Am. 
lUp.  MO;  SchuuMnbach  v.  Brough,  5S 
III.  App.  520. 

Vermont:  Stone  v.  Stone,  43  Vt.  180. 

In  Mvnntaota  &  different  doctrine 
pievaile.  It  is  hdd  that  even  if  the 
plaintiff  was  wTongtiiU]r  discharged 
he  cculd  recover  at  no  greater  than 
the  contract  rate,  such  being  settled 
doctrine  of  the  court  althou^  in  the 
actual  case  the  doctrine  was  stated  by 
the  court  to  be  uneatiafaetory.  Sinn- 
ney  p.  Hill,  81  Minn.  316, 84  N.  W.  lie. 

^Canruetiaa:  ClaA  p.  Terry,  25 
Conn.  395. 

lOinoU:  Swansey  v.  Moore,  22  HI. 
63,  74  Am.  Dec.  134  (*sinUc). 

Minfieaola:  L«lly  o.  Crookiton  Lum- 
ber Co.,  8S  Minn.  257,  SS  N.  W.  846. 

Nei)  York:  King  n.  Brown,  2  Hill, 
486;  Nones  o.  Homer,  2  Hilt.  116; 
Porter  p.  Dunn,  61  Hun,  310,  16  N.  Y. 
Supp.  77.  But  see  Qall  «.  GaU,  27 
App.  Div.  173,  50  N.  Y.  Supp.  563, 

In  La  Du-King  Manuf.  Co.  n.  La 
Du,  36  Minn.  473,  31  N.  W.  938,  the 
plaintjff  was  treasurer  of  a  corporation 
for  fire  yean,  to  be  paid  by  a  share  of 
the  profits.   The  contract  was  void  by 


the  statute  of  frauds.  He  served  for 
three  yeaie,  and  then  left  on  account 
of  illnen.  It  wu  held  that  he  could 
reoovw,  but  it  must  be  on  the  terms 
of  the  contract  so  far  as  that  had  been 
carried  out  by  both  parties.  As  no 
profits  had  beMi  realiisd,  he  could 
reoovBT  no  compoiBadon  as  yet,  but 
it  waa  intimated  that  if  profits  were 
afterwards  realised  during  the  five 
yean  he  might  sue  for  them. 

>**  Iiidiana:  Wallace  r.  Long,  105 
Ind.  522,  55  Am.  Bep.  222,  5  N.  E. 
666. 

Kentucky:  Thamaa  v.  McManus,  23 
Ky.  L.  Bep.  837,  64  S.  W.  446. 

MauaeKutelU:  Seemore  v.  Bennet, 
14  Mass.  266,  7  Am.  Deo.  213. 

lie  V.  Smith,  32  Mich. 


.  Smith, 


64. 

Neio  Hampthirt:  Emoy  i 
46  N.  H.  161. 

If  uornuin.-   Kdh^  v.   WiUiams,    82 
Wis.  186,  S2  N.  W.  257. 

"'HHnoit:  Swaniey  b,   Moore,  22 
ni.  63,  74  Am.  Dec.  134. 

Minnesola:    Kiiger    v.    Leppel,    42 
Minn.  6,  43  N.  W.  484. 

See  Qark  e.  Teny,  25  Ctmn.  39fi. 
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tion  which  proves  to  be  void,  he  is  entitled  to  recover  the  value 
of  bis  service  on  a  quantum  meruit ;  '**  and  so  where  the  per^ 
formance  of  the  service  by  the  servant  is  obtained  by  fraud  (rf 
the  master,  who  by  his  fraud  induces  the  servant  to  serve 
gratuitously,  the  servant  on  discovering  the  fraud  is  entitled 
to  recover  the  value  of  his  services.'"  Where,  however,  the 
contract  is  not  merely  void  but  is  ille^  as  regards  both 
parties,  there  can  be  no  recovery.'* 


§  67Sd.  Services  voluntarily  rendered. 

Where  a  person  voluntarily  renders  services  for  another 
without  request  and  with  no  expectation  of  being  paid,  he 
cannot  recover  compensation  for  the  value  of  his  services."" 
A  common  example  occurs  when  a  child  after  he  becomes  of 
age,  or  a  stranger  voltmtarily  received  into  a  family,  renders 
ordinary  domestic  services  for  the  family.  In  the  absence  of 
some  special  circumstances  showing  that  such  services  were 
rendered  with  the  expectation  of  compensation  on  both  Eddes, 
these  are  r^arded  as  voluntary  services  not  entitled  to  com- 
pensation."" 


w  New  York:  Lewis  v.  Trickey,  20 
Barb.  387  (aervice  under  void  contract 
of  apprenticeehip), 

Tenneatee:  Guadelupo  y  Calvo  Mia- 
ine  Co.  V.  Beatty,  3  Tenn.  Caa.  271 
(service  undo'  contract  with  ooipora- 
tJOQ  not  binding  on  the  corporation). 

Wiacontin:  MartJD  v.  Estate  of 
Martin,  108  Wis.  284,  84  N.  W.  430, 
81  Am.  St.  Rep.  895  (service  as  adopted 
child;  the  adoption  proving  itiTatid). 

"*  Mimiaippi:  Willianu  v.  Luckett, 
77  Miss.  394,  26  So.  067  (woman 
fraudulently  induced  to  enter  into 
invalid  marriage). 

MUiowri:  Hickam  v.  Hickam,  46 
Mo.  App.  496  (etave  kept  at  service  in 
ignorance  of  emanoipation). 

*"  MauachutetU:  Stewart  t>.  lliayer, 
170  Mass.  660,  49  N.  £.  1020  (service 
Ml  Sunday). 

MUwuri:  Barney  b.  Spangler,  131 
Ma.  App.  58, 109  S.  W.  855  (service  on 
Sunday). 


Ntbraiia:  Riohardstffi  e,  Soott'a 
Bluff  County,  SB  Neb.  400,  81  N.  W. 
309,  80  Am.  St.  Rep.  eS2  (lobbying). 

"•  Mimniri:  Lynch  o.  Bogy,  19  Mo. 
170;  Kerr  0.  Cusenbary,  60  Mo.  Ah). 
658. 

New  York:  Bartholomew  ir.  Jackson, 
20  Johns.  28, 11  Am.  Dec.  237. 

Strulh  Carolina:  Hort  v.  Norton, 
I  McCord,  22. 

"■  In  the  case  of  a  child  it  is  voy 
clear  that  if  after  coming  of  age  he 
continuw  to  perform  the  same  services 
he  had  performed  as  minor,  then  b 
no  claim  for  aoffipensation  in  the  ab- 
sence of  affirmative  evidence  of  an 
agreement  to  that  effect: 

tmea:  Scully  v.  ScuHy,  28  Iowa,  548. 

Ntm  York:  IHrich  tr.  Ulrich,  60  N.  Y. 
Super.  Ct.  237, 17  N.  Y.  Supp.  721. 

And  where  a  young  person  is  ie> 
cdved  into  the  house  of  a  rdative  and 
treated  as  a  child  he  can  recover  no 
cronpensation. 
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Another  example  of  services  which  are  presumably  gratuitous 
IB  afforded  by  the  case  of  e^rtra  work  done  outside  the  regular 
or  statutory  hours  by  a  workman.  Where  a  workman  is  em- 
ployed on  a  day's  work  which  is  limited  to  a  certain  number  of 
hours,  and  without  an  repress  agreement  for  compensation  he 
performs  service  in  excess  of  the  proper  number  of  hours,  it  is 
held  that  he  is  entitled  to  no  extra  compensation."'  And  if  a 
workman  is  entitled  to  a  vacation  with  full  pay  and  he  does  not 
take  a  vacation,  he  is  not  entitled  to  extra  compensation."* 
Another  example  is  the  case  of  a  director  of  a  corporation  who 
performs  special  services  for  the  corporation.  So  long  as  there 
is  DO  special  vote  passed  before  bis  performance  of  the  services 
by  virtue  of  which  he  is  to  be  compensated  and  the  services  are 
not  of  such  a  nature  as  would  ordinarily  be  outside  the  scope 


Mitumri:  Soaa  v.  Dale,  90  Mo.  App. 
87  (niece). 

Niirtk  CaroHna:  Dodaon  v.  McAdaae, 
M  N.  C.  149,  60  Am.  Rep.  40S  (gnnd- 
chUd). 

Petmsyloania:  Defrance  v.  Austin, 
9  Pb.  309  (nephew). 

The  some  thing  ia  true  where  a  minor 
reaidee  in  the  houae  of  a  stranger  as  a 
member  of  his  family  and  is  treated  in 
all  reepecta  as  a  child. 

Indiana:  Waechtor  v.  Waltete,  41 
Ind.  App.  408,  84  N.  E.  22. 

loiBo:  Smith  v.  Johnson,  45  Iowa, 
308. 


ui,  129  Pa.  229,  IS  Atl.  120,  15 
Am.  St.  Rep.  720. 

Rhode  Island:  Newell  v.  Lawton,  20 
R.  I.  307,  38  Atl.  946. 

If,  on  the  other  hand,  an  adult 
Btranger  is  serving  in  a  family  as  a 
momber  of  tite  household,  he  is  pre- 
sumptively entitled  to  corapensation 
for  it.  am  t.  Staylor,  93  Md.  453,  49 
AU.  650. 

And  in  one  case  whoe  a  penon  was 
taken  as  a  child  into  the  family  of  a 
stranger  and  remained  until  she  was 
twenty.^our  years  old,  pcrionning  do- 
mestic servicee,  and  was  then  turned 
off,  it  was  held  that  preeumptiTely 


these  servioes  were  entitled  to  com- 
pensation. Coleman  v.  Simpeon,  2 
Dona  (Ky.),  166. 

">  United  SioUt:  U.  B.  v.  Martin,  94 
U.  S.  400, 24  L.  ed.  128. 

Coimectieut:  Luske  «.  Hotchkiw,  37 
Conn.  219,  9  Am.  Rep.  314. 

lUinoia:  Christian  County  v.  Merri- 
gan,  191  III.  484,  61  N.  £.  479;  Sani- 
tary Dist.  V.  Burke,  88  III.  App.  196. 

Indiana:  Grisell  v.  Noel  Brathen 
Flour  Feed  Co.,  9  Ind.  App.  251,  36 
N.  E.  462. 

Michigan:  Schurr  v.  Savigny,  86 
Mich.  144,  48  N.  W.  547. 

Mimoun:  Barney  o.  Spangler,  131 
Mo.  App.  58,  lOe  S.  W.  855. 

New  Hampihire:  Brooks  v.  Cotton, 
48  N.  H.  50. 

Nev  York:  McCarthy  v.  Mayor,  96 
N.  Y.  1,  48  Am.  Rep.  601;  McGraw  v. 
Gloversrille,  32  App.  Div.  176,  52 
N.  Y.  Supp.  916. 

An  expresB  statute  may  of  course 
make  it  the  duty  of  a  munidpal  cor- 
poration to  pay  at  a  certain  rate  for 
an  eight  hour  day  and  in  that  case  the 
town  must  pay  extra  for  a  longer  time 
of  service.  Gilligan  v.  Waterford,  91 
Hun,  21,  36  N.  Y.  Supp.  88. 

"■  Schurr  e.  Savigny,  86  Mich.  144, 
48  N.  W.  547. 
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of  a  director's  activities,  they  are  presumably  volimtaiy  sov- 
ices  and  he  is  entitled  to  no  compensation  for  ihem.'"  On  this 
principle  where  a  slave  went  with  his  master  into  free  territory 
and  there  continued  to  serve  his  master  in  the  free  territory  it 
was  held  that  he  was  entitled  to  no  compensation  since  the 
services  were  rendered  without  the  expectation  of  comqwnsa- 
tion."* 

§  673e.  Services  outside  the  scope  of  enqiloyment. 

Where  a  person  employed  for  a  certain  service  renders  serv- 
ices entirely  outside  the  scope  of  his  employment,  which  are 
received  by  the  employer,  these  are  presimiptively  rendered 
for  compensation  and  the  person  who  renders  them  is  entitled 
to  recover  extra  compensation."'  So  where  a  director  of  s 
corporation  performs  extraordinary  services  entirely  outside 
the  scope  of  his  duties  as  director,  he  may  recover  compensa- 
tion for  such  extraordinary  services; '"  as,  for  instance,  where  a 
director  performs  services  as  attorney  or  land  commissiOTieT.*" 


"•  lUinoit:  Brown  d.  De  Young,  167 
in.  549,  47  N.  E.  863;  Jones  v.  Yaooe 
«ioea>.,92II].App.  ISS. 

MamuAMeOt:  Pew  v.  flist  Nat. 
Bank,  130  Man.  391. 

MiMourt:  Bwch  v.  Western  C.  M. 
Co.,  36  Mo.  App.  333;  PfeiSer  v.  Lana- 
berg  Brake  Co.,  44  Mo.  App.  69;  Rose 
V.  Eclipse  CarbonatiiiK  Co.,  60  Mo. 
App.  28;  RemmerH  v.  Seky,  70  Mo. 
App.  361;  Beach  v.  Stouffer,  M  Mo. 
App.  395. 

Penneyleartia:  Loao  Assoc.  e>.  Stono- 
metz,  29  Fa.  534;  Martindale  v.  Wilaon- 
Case  Co.,  134  Pa.  318,  19  Atl.  680,  19 
Am.  St.  Rep.  706. 

■>•  Alfred  v.  flUjames,  3  Esp.  3. 

"*  Indiana:  Martin  v.  Prince,  12  Ind. 
App.  213,  40  N.  E.  33  (plaintiff  em- 
ployed as  farm  hand  at  Sl.OO  per  day; 
at  request  of  defendant  he  rendered 
services  aa  nurse  at  night.  Hdd,  not 
necessary  to  assume  that  they  were  ren- 
doed  aa  part  of  the  original  service). 

?ftw  York:  Menbach  t>.  Mayor,  10 
Misc.  131,  30  N.  Y.  Supp.  908. 

In  Ranck  v.  Albright,  36  Pa.  367,  it 


was  held  that  the  fact  that  the  on- 
ployer  increased  the  aiie  of  his  family 
by  having  hired  men  live  with  hitn  did 
not  entitle  a  domestic  servant  to 
recover  tor  extra  work. 

"•  United  Statet:  National  L.  A  I. 
Co  V.  Rockland  Co.,  36  C.  C.  A.  370, 
94  Fed.  335. 

Califarma:  fiaaeett  b.  Fairchild,  132 
Cal.  637,  04  Pac.  1082,  52  L.  R.  A.  611. 

CiAorado:  Brown  v.  Rqnibtioan 
Mountun  Silver  Mines,  17  Colo.  421, 
30  Pac.  66,  16  L.  R.  A.  426. 

ConneeHad:  New  York  v.  N.  H. 
R.  R.  c.  Ketchum,  27  C<Mm.  181. 

imattvi:  Rockford,  R.  I.  A  S.  L. 
R.  R.  0.  Sage,  65  111.  328,  16  Am.  Rep. 
587. 

Maryland:  Santa  Clara  MiniDK  As- 
soc. V.  Mwedith,  49  Md.  389,  33  Am. 
Rc^.  247. 

New  Jertey:  Evans  v.  Trenton,  21 
N.  J.  L.  (11  Zab.)  769. 

Vermont:  Heaiy  v.  Rutland  t  B. 
R.  R.,  27  Vt.  455. 

'"  Minneeola:  Rogers  c  TTiyrt.ingfi  ^ 
D.  Ry.,  22  Minn.  25. 
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And  BO  where  one  employed  as  housekeeper  renders  services  as 
nurse  she  is  entitled  to  compensation.'"  So  where  a  person 
holding  government  office  is  detailed  to  perform  the  duties  of 
an  entirely  different  office  in  addition  to  his  own,  he  is  en- 
titled to  t»)mpensation  for  the  extra  services."'  And  when  the 
Maycar  of  a  city  was  employed  as  attorney  in  matters  in  which 
the  city  was  interested,  he  was  entitled  to  extra  compensa- 
tion.'" 

§  673f .  RecoT^y  by  party  in  default. 

In  case  a  servant  who  is  employed  on  an  entire  contract  to 
complete  a  certain  piece  of  work  or  to  serve  during  a  certMn 
time,  voluntarily  leaves  the  service  before  completing  the  work 
or  serving  during  the  entire  term,  he  can  recover  nothing  for 
that  portion  of  the  work  he  has  done  or  the  time  he  has  served.'" 


Miuouri:  Tauasig  v.  St.  Louia  A  K. 
R.  R.,  166  Mo.  28,  66  S.  W.  969,  89 
Am.  St.  Rep.  674. 

>■■  Kantat:  Houston  t>.  Kittleman, 
7  Kan.  App.  207,  S2  Pac.  898. 

See,  however,  Pertntybxtnia:  Rown- 
tT&noe  V.  Johnaon,  191  Pa.  520,  43 
AtL360. 

ii*  United  States  ir.  Brindle,  110  U.  S. 
688, 4  Sup.  Gt.  180,  28  L.  ed.  286;  Con- 
vene e.  U.  S.,  21  How.  463,  16  L.  ed. 
192. 

i*>  Mayw  0.  Muuy,  33  Mich.  61, 
20  Am.  Rep.  670. 

"■  PlaiotiS  left  befoie  the  exinmtioa 
of  the  term  of  service: 

AUAama:  Whitley  v.  Murray,  34 
Ala.  156. 

Cchrwio:  Cody  0.  Raynaud,  1  Colo. 
272. 

Dialriet  of  Columbia:  Lewis  i>.  Esther, 
2  Cnnch  C.  C.  423. 

Hawaii:  Hanuu  ir.  Williams,  2 
Hawaii,  233. 

IttinoU:  Dunn  p.  MtN)re,  16  lU.  ISl; 
Angle  V.  Hanns,  22  111.  429,  74  Am. 
Dec.  161;  Hanaell  ir.  Erickson,  28  lU. 
257. 

Indiana:    DeCamp    v. 
Blackf .  24. 

'  Stalk  1 


Stevens,    4 
Parker,   2 


Pick.  267,  13  Am.  Dec.  426;  Thayer  p. 
Wadsworth,  19  Pick.  349;  Davis  v. 
Maxwell,  12  Met.  286. 

Miuowi:  Aaion  t>.  Moore,  34  Mo.  79. 

Nea  Jeney:  Ewing  v.  Ingnm,  24 
N.  J.  L.  (4  Zab.)  620. 

New  York:  Reab  ir.  Moor,  19  Johns. 
337;  Marsh  v.  Rulesson,  1  Wend.  514; 
I^Dtiy  e.  Parks,  8  Cow.  63. 

Ohio:  Snyder  v.  Walker,  13  Ohio  C. 
Ct.  93. 

Tenneaaee:  Eughee  f.  Cannon,  1 
Sneed,  622;  Halloway  v.  iMey,  4 
Humph.  468;  Abemathy  d.  Black, 
2  Cold.  314,  88  Am.  Dec.  598. 

Vermont:  St.  Albans  Steam  Boat  Co. 
V.  Wilkins,  8  Vt.  54;  Brown  f .  Kimball, 
12  Vt.  617. 

Witeontin:  Jennin^  o.  Lyons,  39 
Wis.  553,  20  Am.  B«p.  57;  Walsh  t>. 
Fisher,  102  Wis.  172,  78  N.  W.  437, 
72  Am.  St.  Bep.  865. 

Haintiff  ceased  to  work  before  doing 
all  the  woA: 

Mtttovri:  Hinson  v.  Hampt<M],  32 
Mo.  408  (to  serve  during  voyage;  Idt 
before  end  of  voyage). 

frvland:  Bates  tr.  Hudson,  6  Dowl. 
A  R.  3  (to  cure  all  sheep  erf  a  flock; 
succeeded  io  curing  part  only). 
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So  in  a  strong  case  where  a  seaman  was  ^nployed  upon  a  cer- 
tain voyage  aud  was  to  assist  Id  discharging  the  cargo  at  the 
end  of  the  voyage  and  he  voluntarily  left  at  the  end  of  the 
voy^e  without  excuse  before  the  cargo  was  dischaz^ed,  it  was 
held  that  he  was  entitled  to  no  wages  for  the  voyage.'**  If, 
however,  w^es  are  payable  in  instalments  the  servant  may 
recov^  the  instalments  which  were  due  at  the  time  of  leav- 
ing; "'  and  so  where  the  parties  had  entered  into  a  settlement 
and  had  agreed  upon  the  amount  due  and  the  employer  had 
given  a  note  for  the  amoimt  and  the  servant  afterwards  left 
without  excuse,  it  was  held  tiiat  he  would  not  forfeit  the  amount 
due  him  on  the  note."' 

If  the  master  waives  the  breach  by  agreeing  to  pay  w^^ 
due,  notwithstanding  the  voluntary  breach  of  the  plaintiff,  the 
servant  may  recover,  and  it  is  said  that  slight  evidence  of  such 
an  agreement  will  be  accepted  by  the  court  as  such  a  waiver.  *** 

In  jurisdictions  following  the  case  of  Britton  v.  Turner,** 
the  servant  who  leaves  prematurely  is  entitled  to  recova*  the 
amount  of  the  benefit  he  has  conferred  upon  his  employo* 
which  will  be  measured  by  the  value  of  his  work  less  the  dam- 
age caused  by  his  breach  of  the  contract.  "^ 

§  S74.  Remedy  of  master  for  improper  service. 

Improper  service,  contrary  to  the  terms  of  the  employment, 

>*)  Webb  r.  Duckingfield,  13  Johns.         ■*'  Catijomia:  Hogan  r.  Titlow,  14 

(N.  Y.)  390,  7  Am.  Dec.  388.  Cal.  255. 

'"  Vermont:  Warn  v.  Southgate,  17         Vermont:  CohiH  v.  I^tteraon,  30  Vt. 

Vt.  356,  gS  Am.  Dec.  564  (could  keep  692. 
payments  alieady  made).  >■■  Ante,  (  660. 

Ensland:  Ta.ylot  e.  Laird,  1  H.  A  N.         '*>  Iovm:  Kxler  d.  Niehols,  8  Iowa, 

206  (could  recova-  paymenta  due).  106,  74  Am.  Dec.  298;  Tait  b.  Sber- 

But  see  McMiUan  e.  Yanderlip,  12  man,  10  Iowa,  60;  Powers  v.  Witem, 

Johns.  (N.  Y.)  165,  7  Am.  Dec.  299  47  Iowa,  666. 

(agreement  to  serre  for  a  certain  time         Lottiiianar  Taylor  p.  Peterson,  9  L«. 

to  be  paid  hy  the  piece;  plaintiS  left  Ann.  261;  Kessee  v.  Mayfield,  14  La. 

before  end  of  time.     Hdd,  he  oould  Ann.  90. 

not  recover  for  what  he  had  done         Tamtmee:  Congregation  of  Childrai 

according  to  the  price  set  by  the  piece,  of  Israel  o.  Perea,  2  Cold.  620. 
The  court  p<»nted  out  that  l^MT  mi^t         Texa»:  lUggs    «.    Horde,   26  Tex. 

be  worth  a  good  deal  more  at  one  Supp.  456,  78  Am.  Dec.  584. 
time  in  the  year  than  in  another).  Wiaeontin:  Eildebrand  v.  American 

'"Thorpe  ir.  White,  13  Jobna.  (N.  fine  Art  Co.,  109  Wis.  171,  180,  SSv* 

Y.)  53.  N.  W.  268. 
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may  be  cause  for  dismissal  and  if  the  master  discharges  the 
servant  for  good  cause  the  servant  can  recover  nothing  for  his 
services.'**  It,  however,  wages  were  payable  by  Instabnents 
the  servant  forfeits  only  such  wages  as  have  accrued  since  the 
last  pay  day."*  In  jurisdictions  following  the  doctrine  of 
Britton  v.  Turner,""  however,  the  servant  who  is  discharged 
for  cause  may  recover  on  a  guantum  meruit  the  value  of  his 
services,"'  and  indeed  this  is  allowed  in  some  jurisdictions 
which  do  not  allow  a  recovery  of  wages  in  case  the  servant  vol- 
imtarily  leaves  the  employment,  the  ground  for  distinction  as 
given  being  that  in  the  latter  case  it  is  the  servant's  fault  and 
no  injustice  is  done  him  in  requiring  him  to  forfeit  his  wages."' 

If  the  master  chooses  not  to  discharge  the  servant  but  to 
continue  him  in  the  employment  in  spite  of  his  breach  of  agree- 
ment, damage  for  improper  service  may  be  recouped  against 
the  servant's  claim  for  wages."* 

Breach  of  obligation  on  the  part  of  the  servant  may  also  be 

■■■  California:  Hartman  c  Rogers,  Ewmg  v.  Janson,  67  Ark.  237,  21  S.  W. 
69  Cal.  043, 11  Pac.  581.  430. 

Georgia:  Henderaon  v.  Stilee,  14  Ga. 
136. 

Penn^bania:  libhart  v.  Wood,  1  W. 
&  S.  266,  37  Am.  Dec.  461;  Williams  v. 
Eldridge,  9  Kulp,  666. 

England:  Spain  v.  Amot,  2  Stark. 
266;  Atkin  v.  Acton,  4  C.  A  P.  208; 
Turner  v.  fiobinsoo,  6  C.  &  P.  16 

»"  New  Jersey:  Beach  v.  MuUin,  34 
N.  J.  L.  343. 

Ohio:  Voeldcel  v.  Banner  Brewing 
Co.,  9  Ohio  C.  Ct.  318. 

England:  Ridgway  ».  Hungerford 
Market  Co,,  3  A.  A  E.  171. 

1"  Ante,  Si  658-662. 

'"/mitano;  Fulton  u.  Heffri finger, 
23  Ind.  App.  104,  54  N.  E.  1079. 

Marybmd:  Mallonee  v.  Duff,  72  Md. 
283, 19  Atl.  708. 

MiMimppi:  Hsriston  o.  Sale,  6  Sm. 
&  M.  634;  Robinson  v.  Sanders,  24 
Mi«.  391. 

Miaaovri:  Lamb  v.  Brolaakj,  38  Mo. 
61. 

So  where  the  employer  accepts  the 
perfonnanoe  u  the  beat  he  can  got. 


">  Maine:  L«wi«nce  v.  GuUifer,  38 
Me.  632. 

Termeasee:  Maaeey  p.  Taylor,  5  Cold. 
447,  98  Am.  Dec.  429. 

"*  California:  Kallfmim  e.  Baylis, 
17  Cal.  291;  E.  E.  Thomas  Fruit  Co.  b. 
Start,  107  Cal.  206,  40  Pac.  336  (re- 
coupment though  master  sold  the 
product  of  the  labor  without  deduo 
tion  for  the  defect). 

Cotmeetieut:  Bijdty  v.  Parsons,  49 
Conn.  483,  44  Am.  Rep.  246  (seduc- 
tion of  employer's  daughter). 

Georgia:  Lee  f.  Clements,  48  Oa.  128. 

lUinoia:  Ward  p.  Salisbury,  12  111. 
369. 

Michigan:  Attierts  v.  Steams,  50 
Mich.  349,  6  N.  W.  506. 

Mistiesippi:  Dunlap  r.  Hand,  20 
Mi».  460;  Harper  v.  Hay,  27  Miss.  622 
(burden  on  employer  to  prove  amount). 

New  York:  Still  v.  Hall,  20  Wend.  51; 
Allaire  Works  r.  Onion,  10  Barb.  66 
(malicious  destruction  of  property). 

North  Carolina:  Branch  ti.  Chappell, 
119  N.  C.  81,  25  S.  E.  783  (by  plain- 
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an  independeQt  cauae  for  the  recovery  of  damages  by  the 
master.  Thus,  a  servant  may  be  sued  by  his  master  for  im- 
properly performing  his  work,"*  or  for  failure  to  complete  the 
term  of  service  agreed  upon  in  the  contract."*  In  the  latter  case 
the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  amount  which  the  employe  has  to  pay  to  pro- 
--  cure  the  work  done  elsewhere.  "*  So  where  the  servant's  breach 
consisted  in  a  temporary  unexoused  absence  from  service  in- 
stead of  searvice  which  was  bad  in  qxuUity,  the  master  may 
bring  suit  and  recover  damages.'" 


{  67S.  Consequential  damages. 

Where  the  mate  of  a  vessel  was  unlawfully  wounded  by  the 


iaS'a  ne^ig^tce  fiiee  were  set  and  de- 
fotdant'B  tind>er  destroyed). 

Vtrmont:  Moiris  n.  Redfield,  23  Yt. 
296. 

la  Duncan  v.  Blundell,  3  Stark.  6, 
it  wae  held  that  one  who  undertakes 
work  and  because  of  lack  of  skill  taHa 
to  do  it  properly  caimot  recover  oom- 

Damages  so  recouped  must  be  suffi- 
dently  certun;  no  tpeculative  damages 
may  be  recovered.  WeyEoer  v.  Belle 
PMne  Broom  Co.  (la.),  132  N.  W.  27. 

"*  United  Slatet:  Forman  c.  Miller, 
fi  McLean,  218  (measure  of  danugea, 
difference  ia  value  of  the  product  as 
it  should  have  been  and  se  it  wob). 

Ma»»iichmetU:  Corey  v.  Eastman, 
1«6  Maw.  279,  44  N.  £.  217,  55  Am. 
St.  Rep.  401. 

'"Iowa:  Riech  v.  Bolcfa,  68  Iowa, 
626,  27  N.  W.  607. 

Kenttitkj/:  Fuqua  o.  Masde,  95  Ky. 
387,  393,  25  S.  W.  876. 

MUnsmpii:  Pritchard  p.  Martin,  27 
Mm  305. 

"*  CoUirado:  Cannon  Coal  Co.  r. 
TagKart,  1  Colo.  App.  60, 27  Pac.  238. 

Nw  York:  Peters  s.  Whitney,  23 
Barb.  24. 

Where  the  place  of  the  servant  is 
Dot  or  cannot  be  supplied,  the  value  of 
his  services  to  the  msstcr  may  be  ro- 


oovered.  Myers  R.  S.  Co.  e.  Oriswold, 
77  N*.  487,  109  N.  W.  736. 

In  Riech  v.  Bolch,  68  Iowa,  £26,  27 
N.  W.  607,  pliuntiff,  employed  by  de- 
foidant  as  a  farm  hand,  left  in  the 
middle  of  the  haying  sesstai.  Hdd, 
the  loss  of  the  hay  by  reason  of  his 
leaving  wae  too  remote  to  be  charged 
to  him.  Qtiare  as  to  the  correctneaa  of 
this  deciaioQ. 

>"  Ayling  a.  Loudon  &  India  Docks 
Committee,  9  T.  L.  Rep.  409  (pkuntiff 
left  the  employment  without  notice 
(HI  a  strike.  The  strike  having  beoi 
settled  he  came  back  to  work.  Hdd, 
that  the  wnployer  might  obtain  dam- 
a^fB  for  the  wrongful  int«rruption  in 
the  service);  Bowes  ».  Press,  10  T.  L. 
Rep.  56  (defendant,  employed  as  a 
minra',  refused  to  go  down  into  the 
mine  and  work  with  a  non-union  man, 
and  this  refusal  continued  for  several 
days.  SM,  a  breach  of  the  Gont««et 
for  which  the  coiployer  could  get 
damages). 

In  Prentiss  v.  Ledyard,  28  Wis.  131, 
the  plaintiff  was  to  receive  a  certain 
amount  for  services  if  he  continued 
temperate.  He  occasionally  became 
drunk,  but  was  retwied  in  the  service. 
Hdd,  if  he  was  retained  in  the  service 
that  was  a  waiver  of  the  oondition 
and  he  could  recover. 
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master  in  a  fomgn  port  during  a  voyage  for  which  he  had 
shipped,  and  was  in  consequence  taken  on  Bhore,  detained 
there,  and  subjected  to  medical  treatment,  it  was  held  in  an 
action  against  the  owners  for  the  breach  of  the  shipping  articles 
that  his  compensation  for  lost  time  was  not  restricted  to  the 
period  of  the  contract.  He  was  entitled  to  damages  equivalent 
to  the  injury,  which  included  wages  for  such  reasonable  time 
as  was  lost  by  his  detention,  and  till  he  could  return  home, 
besides  the  medical  and  other  expenses  necesdtated  by  the 
woimd."* 

In  an  English  case,  the  pliuntjff  shipped  as  a  seaman  at  a 
certain  monthly  rate  of  wages  for  a  commercial  voyage,  not  to 
exceed  twelve  months,  to  Rio  and  elsewhere,  and  to  end  by  his 
being  brought  back  to  some  port  in  the  United  Kingdom,  or  on 
the  continent  of  Europe  between  Elbe  and  Brest.  On  arriving 
at  Rio  the  defendant  proceeded  to  employ  his  vessel  as  a  ship 
of  war  in  the  service  of  the  Peruvian  government.  The  plain- 
tiff thereupon  refused  to  proceed  any  further  with  the  voyage, 
on  the  ground  that  it  was  ill^al,  and  exposed  him  to  risks 
not  contemplated  by  his  contract,  left  the  ship  and  went  on 
shore,  lliere  he  was  arrested  as  a  Peruvian  deserter  and  com- 
mitted to  prison,  where  he  remained  some  days.  On  com- 
ing out  he  found  that  the  ship  had  saUed,  taking  his  clothes 
and  other  article  which  he  had  left  on  board.  In  an  action  for 
dam^es  for  the  breach  of  contract  the  jury  found  a  verdict  for 
the  plaintiff,  and  assessed  the  damages  for  the  breach  under 
three  heads,  namely:  First,  £12  10s.  for  loss  of  wages  under  the 
contract;  second,  £20  for  loss  of  clothes;  third,  £30  for  general 
damages  for  the  imprisonment  and  otherwise  by  reason  of  the 
defendant's  breach.  It  was  held  that  the  damages  under  the 
second  and  third  heads  were  too  remote.'" 

It  was  held  in  Missouri,  in  a  case  not  very  fully  reported,'* 
where  a  hand  employed  on  board  a  steamboat  at  a  stipulated 

"*Crouch»'    V.    Oakman,    3    All.  clothes  c&nied  off  in  the  Temel;  sod 

(MaaB.)  185.  being  detuned    by    dtdcneifl   in    the 

'■*  Burton  v.  Pinkerton,  L.  R.  2  Ex.  foreiga  port,  he  wu  aiao  allowed  wages 

340.     But  see   Hunt   v.   Colbum,    1  during  the  time  of  his  detention  and 

Sprague,  215.    In  that  case,  where  the  passage-money  home, 
facta  were  similar,  it  was  held  that  the  ■*  Ctinninghani   v.   Steamboat   Low 

plaintiff  might  recover  for  the  loss  <tf  Water,  38  Mo.  338. 
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rate  of  wages  for  a  trip,  was  discharged  and  put  off  tiie  boat 
without  cause  before  the  end  of  the  trip,  and  the  boat,  owing 
to  an  accident  to  her  machinery,  was  detained  for  some  days 
beyond  the  regular  period  of  her  trips,  that  he  could  recover 
wages  only  for  the  time  iisually  consumed  in  a  trip,  and  not  for 
that  of  the  additional  detention.  This  decision  seems  to  admit 
of  question,  and  not  to  be  fully  borne  out  by  the  case  of  the 
Elizabeth,"*  which  is  referred  to  as  authority  for  it.  That 
case  decided  that  «4ien  a  ship  bound  to  St.  Petersbui^  from 
Portsmouth  and  back  had  met  with  an  accident,  the  repairs 
necessitated  by  which  detained  her  in  a  northern  port  where 
she  would  have  been  blocked  up  by  the  ice  and  detained  all  the 
winter,  the  master  had  a  right  to  discharge  his  crew,  on  condi- 
tion of  paying  their  passage  back  to  England  and  wages  up  to 
the  time  of  such  return.  This  was  a  reasonable  and  justifiable 
course,  and  flushed  the  crew  with  a  full  and  fair  indemnity, 
which  in  the  other  case  the  boat  hand  failed  to  receive.  To 
brii^  the  latter  case  within  the  authority  or  analogy  of  the 
former,  the  hand  should  have  been  brought  or  sent  back  to  the 
place  where  he  was  Bhipped,  or  indemnified  for  the  expense  of 
getting  there,  and  have  received  wages  for  tiie  time  required 
for  his  return. 

In  an  action  by  a  domestic  servant  for  wages,  evidence  was 
given  tending  to  show  that  the  plaintiff  had  been  dismissed 
from  the  defendant's  residence  in  the  country  between  eleven 
and  twelve  o'clock  at  night,  and  was  left  all  night  in  the  space 
between  the  hall  door  and  the  outer  gate.  The  plaint  contained 
a  count  for  wrongful  dismissal,  with  an  averment  of  special 
damages.  The  jiuy,  under  this  count,  found  for  the  plaintiff, 
with  £20  damages,  ten  shillings  of  which  only  were  for  wages 
due,  and  £19  10*.  were  for  the  injury  suffered  by  the  plaintiff 
from  the  circumstances  of  the  dismissal.  The  defendant  hav- 
ir^  moved  to  reduce  the  verdict  to  ten  shillings,  the  court 
granted  the  motion,  holding  that  under  the  pleadii^  the  plain- 
tiff was  entitled  only  to  the  wages  due  her  by  the  contract  of 
hire,  and  "could  not  recover  as  special  damage  in  respect  of 
any  matters  save  such  aa  would  not  have  happened  to  her  had 
the  contract  been  fulfilled  by  payment  of  those  moneys  at  the 

>"  2  DodB.  Adm.  403. 


itizecy  Google 


§  675a       ENGLISH  workmen's  compensation  act  1375 

time  of  her  dismissal."  Mr.  Baron  Deasy,  however,  inquired 
of  the  plaintiff's  counsel  whetiier  tiiey  could  not  frame  a  coimt 
upon  tiie  implied  duty  of  a  master  to  his  servant  that  would 
meet  such  a  case.'"  And  in  a  Texas  case  such  damages  were 
allowed  in  an  action  for  breach  of  contract.  Plaintiff  was  em- 
ployed to  work  for  defendant  at  a  distant  point.  He  went 
there  and  was  then  refused  employment  and  was  Id't  without 
food  or  lodging  and  suffered  from  hunger  and  cold.  It  was 
held  that  the  plaintiff  was  entitied  to  secure  as  direct  damages 
the  w^es  he  would  have  earned  under  the  contract,  provided  he 
showed  that  he  used  due  diligence  in  obtaining  other  employ- 
ment and  failed  to  do  so,  or  if  he  did  obtain  other  employment, 
deducting  the  amount  thereby  realized;  and  that  he  could  also 
recover  damages  for  his  sufferings  from  cold  and  hunger.'" 
Where  a  servant  is  wrongfully  discharged,  he  may  recover  the 
expense  of  obtaining  a  new  employment.'" 

No  damages  can  be.  recovered  because  of  loss  of  earnings  or 
gratuities  from  others  which  plaintiff  would  have  received  if  he 
had  continued  in  the  employment,'"  or  because  the  fact  of  his 
having  been  dismissed  made  it  more  difficult  to  obtain  other 
employment."' 

No  special  damages  can  be  recovered  unless  they  are  claimed 
in  the  declaration."^ 

§  676a.  The  English  workmen's  compensation  act. 

Under  the  Workmen's  Compensation  Act  (6  Edw.  7,  c,  58), 
which  went  into  effect  July  1,  1907,  an  employer  is  made  to 
bear  a  lai^e  part  of  the  burden  of  unavoidable  accidents  or  of 
diseases  pecuhar  to  the  employment,  resulting  in  the  temporary 
or  permanent  incapacity  of  his  workmen  or  in  death,  and  even 
of  injuries  founded  on  their  serious  and  wilful  misconduct,  if 
causing  death.  Elaborate  provision  is  made  for  the  determina^ 
tion  by  judges,  arbitrators,  committees  of  employers  and  em- 
ployed, and  the  parties  themselves  of  questions  of  law  and 
fact  arising  under  the  act. 

>"  Breen  v.  Cooper,  Ir.  R.  3  C  L.  '"  Tucker  e.  Bom,  31  Ky.  L  Hep. 

621.  805,  103  S.  W.  717. 

'*•  GuH,  C.  &  S.  F.  Ry.  v.  Jackaon,  '•  Addie  v.  Gramophone  Co.  [1909], 

29  Tex.  av.  App.  342,  69  S.  W.  89.  A.  C.  488. 

'•*  AiUt,  i  667.  '"  Lufkin  v.  Patteraon,  38  Me.  282. 
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The  measure  of  recovery  for  incapacity  and  death  are  fixed 
with  reference  to  the  eamii^  of  the  workman  affected  and  the 
^ctent  of  others'  dependence  upon  him.  Where  incapadty  for 
work  results  from  the  injury,  the  employe  is  called  upon  to 
make  weekly  payments  not  exceeding  in  amount  50%  of  Uie 
workman's  average  weekly  earnings  during  the  twelve  months 
preceding  the  injury.  No  weekly  payment  is  to  equal  more 
than  £1.  If  the  workman  at  the  time  of  the  injury  be  less  than 
21  years  of  age  and  his  weekly  earnings  be  less  than  20  shillings, 
recovery  may  be  had  in  a  sum  equal  to  100%  of  their  amount, 
with  the  proviso  that  no  payment  for  injuries  to  a  minor  shall 
equal  more  than  10  H^iilUnga  weekly.  In  estimating  the  amount 
of  weekly  payments  to  which  a  workman  is  entitled,  suitable 
deduction  is  made  on  account  of  allowances  and  benefits  re- 
ceived from  the  employer  during  the  period  of  incapacity  apart 
from  the  Act  and  for  earnings,  if  the  incapacity  be  partial  only 
and  there  is  provision  for  the  redemption  of  long-continued 
weekly  payments  by  the  dischaige  of  the  whole  obligation  in 
one  lump  sum. 

If  the  injury  be  fatal  and  the  workman  leave  persons  wholly 
dependent  upon  himself,  his  employer  is  obligated  to  pay  a  simi 
equal  to  the  workman's  earnings  during  the  preceding  three 
years,  but  no  more  than  £300,  or  £150  if  such  sum  be  leas 
than  £150.  Where  the  deceased  leaves  persons  partially  de- 
pendent upon  himself,  the  employer  is  called  upon  to  pay  a  sum 
reasonable  and  proportionate  to  the  loss  sustained  by  them, 
such  sum  to  be  in  no  case  greater  than  what  would  have  been 
the  extent  of  his  liability  in  case  ihe  beneficiaries  had  been 
wholly  dependent.  If  a  workman  die  without  dependents,  the 
employer  is  made  liable  to  pay  the  reasonable  expenses  of 
medical  attendance  and  burial-,  in  a  sum  not  exceeding  £10. 

Weekly  earnings  and  eamii^,  within  the  contemplation  of 
the  act,  may  have,  as  the  basis  for  the  estimation  of  the  amounts 
due  in  weekly  payments  or  of  a  lump  sum  at  death,  a  wider 
meaning  than  wages  merely;  for  example,  the  terms  have  been 
held  to  include  the  fees  of  a  w^ter,^**  and  a  seaman's  board  and 
lodging."'   A  complete  discussion  of  the  elaborate  processes  of 

'"Renn  p.  Spiers  11008],  1  K.  B.         ■•BoeenqiuBti>.BowTing,24T.L.B. 
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estimating  earnings  in  cases  where  the  employee  has  been 
within  the  periods  named  in  the  act,  only  casually  employed  or 
employed  in  different  grades  of  work,  or  employed  by  several 
masters,  will  be  found  in  the  important  decision  of  Perry  v. 
Wright,""  and  of  the  several  cases  decided  with  it. 

Where  the  defendant  was  ordered  to  make  weekly  payments 
to  the  workman,  these  payments  will  be  continued,  even 
though  the  physical  injury  is  entirely  cured  if  mental  and 
nervous  suffering  continues."' 

!■*  {19081 1  K.  B.  441.   The  coDiddeN  foU  entirdy  outside  the  scope  <rf  the 

atioo  of  this  Act,  and  of  the  nmiUr  present  edition  of  tbia  work. 

Amerioan  acta,  as  well  aa  oC  the  Eia-  '"  Eaves  v.    Blaenclydach  CoUieiy 

ployere'  Liability  Aoto  (e.  g.,  the  E^  Co.,  [1909]  2  K.  B.  73. 
lioh  Act  of  1880;  43  and  44  Vict.,  c.  42) 
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C — OrnciAL  Bonds 

I  602.    0£SciftI  bondfl  in  general.  {  6Q2h.  Bonds  of  oleriu  of  courts. 

692a.  Acta  oulnde  official  duty.  692i.   Boods    of    Hheriffs    and    c(m< 

6&2b.  Liability   for   acta   before  or  stablea. 

after  icc*]lar  term  c^  bond.  6B2j.  Bonds  of  executon  and  ad- 

tS92c.  Liability  on  cumulative  bonds.  ministnitotB. 

fl02d.  Sucoeedve  bonds  to  cover  suo-  692k.  Bonds  of  guardiaos. 

ceadve  terms  of  office.  693.    Bonds   of   county   and   town 

692e>  Default  in  payment  of  money  officers. 

at  Mid  of  last  term.  694.    Bonds  of  tfficeis  of  ooipora- 

69S.  Bonds  of  finandal  officers.  tions. 
092g.  Bonds  of  judidal  offices. 

A. — Bonds  m  Genebal 

§  67Sb.  Debt  on  bond. 

*0f  all  forms  of  debt,  Ih&t  of  debt  on  bond  was  the  most  fre- 
quent. In  the  early  periods  of  our  jurisprudence  debt  was  the 
cammon  action  for  goods  sold  and  delivered,  and  for  work  and 
labor  done;  but  it  was  subsequently  to  a  great  extent  superseded 
by  the  proceeding  in  aaaumpait.' 

It  is  true,  as  a  general  rule,  that  in  the  action  of  debt,  which 
was  brought  for  the  recovery  of  a  sum  certain,  no  damages 
could  be  claimed  on  account  of  the  debt  itself,  this  being  re- 
coverable in  nujnero;  but  damages  were  given  on  account  of 
the  detention  of  the  debt.  In  an  action  of  debt  on  bond,  there- 
fore, only  nominal  damages  were  assessed,  nor  was  it  in  general 
necessary  to  have  them  assessed  to  the  amount  even  of  what 
was  due  for  interest,  because,  as  under  the  verdict,  the  plaintiff 
was  entitled  to  the  whole  penalty;  this,  which  is  double  the 
sum  mentioned  in  the  condition,  was  usually  sufficient  to  cover 
what  was  due  for  interest. 

The  form  of  the  obligation  or  bond  of  the  English  law  is  tech- 
nical and  peculiar.  The  obligor  binds,  or  obliges  himself  to  pay 
a  certain  sum  of  money,  at  a  certain  time,  to  the  obligee;  This, 
if  under  seal,  would  be  a  single  bond,  or  simplex  obligatio,  and 
would  only  differ  from  a  note,  in  being  under  seal,  and  not 
negotiable.  But  in  the  bond  we  find  a  clause  appended,  declar- 
ing that  the  previous  obligation  shall  be  void  on  the  payment  of 
some  lesser  sum  of  money,  or  the  performance  of  some  particular 
act.    The  latter  part,  or  condition,  of  the  bond,  is  that  which 

>  Rudder  v.  Prioe,  1 H.  Bl.  547. 
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discloses  the  real  nature  of  the  contract,  and  contains  its  es- 
sence; the  former  part  is  the  penaity.^  Penal  ohligatUms  are 
well  known  to  other  systems  of  law  besides  our  own;  *  but  the 
precise  form  of  contract  by  which  an  absolute  obligation  is  at 
first  declared,  and  this  converted  into  a  mere  penalty  by  the 
addition  of  a  subsequent  condition,  b  entirely  peculiar  to  the 
English  law. 

From  this  form  of  obligation  or  contract,  various  results, 
flowing  from  the  technical  rules  of  the  common  law,  were  de- 
duced by  the  founders  of  our  jurisprudence.  If  the  condition 
was  not  strictly  complied  with,  as  in  regard  to  the  payment  of 
money  on  a  day  certain,  the  moment  the  day  was  passed  the 
penalty  became  the  debt,  and  was  at  law  recoverable;  and 
neither  payment  nor  tender  after  the  day  would  avail,  because 
a  condition  once  broken  was  gone  forever.  If  the  condition 
were  to  do  anything  other  than  pay  money,  and  were  not  ful- 
filled, the  penalty  again  became  the  debt,  and  was  recoverable 
without  any  reference  whatever  to  the  actual  damages  incurred. 
Hence  many  difficulties  arose.  Lord  Kaimes  says,*  that  the 
bond  was  introduced  originally  to  evade  the  common  law  of 
En^and,  which  prohibited  the  takii^  interest  for  money. 
Whatever  reason  led  to  its  introduction,  certain  it  is,  that  its 
peculiar  form  has  occasioned  infinite  doubt  and  contradic- 
tion.** 

§  67Bc.  Damages  less  than  the  penal^. 

*  The  action  of  debt,  as  has  been  siud,  was  the  usual  remedy 
provided  by  the  common  law  for  the  recovery  of  a  sum  certain. 
And  in  an  action  of  debt  for  condition  broken,  the  amount  of 
the  plaintiff's  recovery  was  originally,  as  has  also  been  said,  the 
penalty;  nor  could  the  action  be  relieved  against,  either  by 
payment  or  tender:  no  defense  would  avail  but  a  release  under 
seal.  And  this  severe  rule  of  the  common  law  was  only  miti- 
gated by  the  practice  of  the  courts  of  chancery,  which  intei^ 
posed,  and  would  not  allow  a  man  to  take  more  than  in  con- 
science he  ought.'     It  became  early  settled  in  equity,  that  the 

•Black.  Com.ii,  ch.  20,  p.  340.  *Prin.  of  Equity,  book  iii,  ch.  ii, 

*  Pothier,    Traits    des    (ftligatione,     p.  279. 

part  ii,  ch.  v,  dee  Obligations  Pen&lcs.  '  Black.  Com.,  bocJc  ii,  eh.  20,  p.  341. 
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oondltion  of  the  bond  was  the  agreement  of  the  parties,  and  as 
such  the  obligor  was  reUeved  from  the  penalty.*  Lord  Somera 
said/  "that  where  the  party  might  be  put  in  as  good  a  plight 
as  where  the  condition  itself  was  literally  performed,  t^ere  the 
Court  of  Chancery  would  reUeve,  though  the  letter  of  it  were 
not  strictly  perfonned,  as  payment  of  money,  etc.  But  where 
ihe  condition  was  collateral  and  in  recompense,  and  no  value 
could  be  put  on  the  breach  of  it,  then  no  reUef  could  be  had  for 
the  breach  of  it."  This  practice  was  followed  by  the  common- 
law  tribxmals,  which  ordered  the  proceedings  to  be  stayed  upon- 
bringing  into  court  the  principal  debt,  interest,  and  costs.* 
Finally,  this  discretionary  power  was  confirmed  by  a  statutory 
r^;ulation,  which  provided  that  in  actions  on  bonds  with  penal- 
ties, the  defendant  might  bring  in  the  principal  debt,  interest, 
and  costs,  and  be  discharged.* 

This  legislation  was  followed  in  this  country.  In  New  York," 
it  was  declu^  that,  in  actions  on  penalty  bonds,  the  plaintiff 
might  plead  payment  of  the  debt  made  before  suit  brought, 
though  not  according  to  the  condition;  and  that  after  suit 
brought,  the  defendant  might  bring  debt,  principal,  and  costs 
into  court,  and  that  thereupon  the  action  should  be  discon- 
tinued. Speaking  of  the  Ei^lish  original  of  this  statute.  Lord 
Mansfield  said:  '* 

"That  it  was  made  to  remove  the  absurdity  which  Sir 
Thomas  More  unsuccessfully  attempted  to  persuade  the  judges 
to  remedy  in  the  reign  of  Hen.  VII. ;  for  he  summoned  them 
to  a  conference  concerning  the  granting  relief  at  law,  after  the 

For  cases  of  this  deseriptioaimchADMry  'Prec.  in  C3i.  4S7. 

see  Hale  v.  Thomas,  1  Vein.  349,  and  ■  Gregg's  Case,  2  Salk.  S96;  Anon.,  6 

Stewart ».  Rumb^,  2  Vom.  600;  also.  Mod.  11;  BuUer  n.  Rolfe,    Ibid.  26; 

Duvall  e.  Price,  Show.  Par.  Cas.  15;  Anon.  Ibid.  2S;  Bunidge  v.  Forteecue, 

Bond  and  Penalty,  Abr.  Eq.  01, 92.  Il»d.  60,  and  Ireland's  Case,  Ibid.  101. 

■  Acton  V.  Pierae,  2  Vem.  480;  Con-  In  Burridge  v.  Fort«8cue,  the  court 

nel  B.  Budde,  2  P.  Wms.  243;  Wat-  said:  "It  is  an  equitable  motion,  to  be 

l^ns  V.  Watkyns,  2  Atk.  96;  Bkbop  relieved  agunat  the  penalty." 

e.  Church,  3  Atk.  BOl;  Parka  e.  Wil-  '4  and  6  Aane,  eh.  16,  ii  12  and 

Bcm,  10  Mod.  516;  Hobson  v.  Trevor,  13. 

2  P.  Wnm.  191;  ChOUner  v.  ChUUner,  <*  Rev.  Stat.,  vol.  ii,  p.  363,  J{  12  and 

2  Vee.  528;  Collins  ».  C<rilini,  2  Burr.  13,  superseded  by  the  proviaons  of  the 

820.    See  Pothiw,  by  Evans,  on  Pe-  Code  Civ.  Proc.,  i  1915. 

nal  Obligations,  Appendix,  and  Fon-  <■  Wyllie  v.  Wilkes,  2  Doug.  519. 
blanque's  Treatjse  oa  Equity. 
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forfeiture  of  bonds,  upon  payment  of  principal,  interest,  and 
costs,  and  when  they  said  they  could  not  relieve  agiunst  the 
penalty,  he  swore  by  the  body  of  God  he  would  grant  an  in- 
junction." 

And  in  another  case,"  he  said: 

"It  was  extraordinary  that  after  it  was  settled  in  equily  that 
the  forfeiture  might  be  saved  by  the  performing  the  intent,  and 
that  this  was  the  nature  of  a  bond,  the  courts  of  law  did  not 
follow  equity,  but  atiU  continued  to  do  injustice  tis  of  course, 
and  put  the  parties  to  the  delay  and  expense  of  setting  it  ri^t 
elsewhere  as  of  course."  " 

§  676d.  Assignment  of  breaches. 

Notwithstanding  this  statute,  however,  it  ia  apparoit  that 
great  injustice  might  be  committed,  because  the  plaintiff  was 
entitled  to  judgment  for  the  whole  amount  of  the  penalty,  and 
the  defendant  could  only  be  discharged  by  addressing  himsdf 
to  the  equitable  consideration  of  the  court.  Hence  was  im- 
posed the  obhgation  to  assign  breaches.  By  a  statute  enacted 
at  nearly  the  same  time,"  it  was  declared  "that  in  all  actions, 
etc.,  upon  any  bond  or  bonds,  or  on  any  penal  sum  for  non- 
performance of  any  covenants  or  agreements  in  any  indenture, 
deed,  or  writing  certain,  the  plaintiff  or  plaintiffs  may  assign 
as  many  breaches  as  he  or  they  shall  think  fit;  and  the  jury, 
upon  trial  of  such  action  or  actions,  shall  and  may  assess,  not 
only  such  damages  and  coats  of  suit  as  have  heretofore  been 
usually  done  in  such  cases,  but  also  dam^es  for  such  of  s^d 
breaches  so  to  be  assigned  as  the  plaintiff  on  the  trial  of  the 
same  shall  prove  to  have  been  broken."  The  language  here  is, 
that  the  plaintiff  may  assign  breaches;  hut  it  was  settled  that 
the  statute  was  compulsory,"  and  that  a  judgment  obtained 
under  the  former  practice  of  the  common  law  was  bad  in  error. 
In  the  case  last  cited,  Lord  Kenyon  and  Mr.  J.  Buller  said: 

"It  is  apparent  to  us  that  the  law  was  made  in  favor  of  de- 
fendants, and  is  highly  remedial,  calculated  to  ^ve  plaintiffs 

It  BonafouB  i>.  Rybot,  3  Burr.  1370,  money  by  uutalments  were  within  the 
1374.  ftct  of  4  Anne. 

» In  this  last  case  it  was  held  that         "  S  and  9  Will.  Ill,  tit.  zi,  E  8. 
bonds    conditioned    for    payment    of         "  Roles  v.  Roeewell,  5  T.  R.  638,  and 
Hardy  v.  Bern,  Ibid.  636. 
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relief  up  to  the  extent  of  the  dam^e  suBtained,  and  to  protect 
defendants  against  the  payment  of  further  sums  than  what  is 
in  conscience  due;  and  also  to  take  away  the  necessity  of  pro- 
ceedings in  equity  to  obtain  relief  against  an  unconscientious 
demand  of  the  whole  penalty  in  cases  where  small  damages 
only  had  accrued." 

And  it  was  accordingly  held,  that  the  plaintiff  muat  assign 
breaches,  and  that  the  jury  mTiat  assess  the  damages. 

The  principles  of  this  act  were  engrafted  upon  the  legisla^ 
tion  of  this  country.    In  New  York  it  was  provided:" 

"When  an  action  shall  be  prosecuted  in  any  court  of  law, 
upon  any  bond,  for  the  breach  of  any  condition  other  than  for 
the  payment  of  money,  or  shall  be  prosecuted  for  any  penal 
sum  for  the  non-pCTformance  of  any  covenant  or  written  agree- 
ment, the  plaintiff  in  his  declaration  shall  as^pi  the  specific 
breaches  for  which  the  action  is  brought. 

"Upon  the  trial  of  such  action  if  the  jiuy  find  that  any  as- 
signment of  such  breaches  is  true,  and  that  the  plaintiff  should 
recover  damages  therefor,  they  shall  assess  such  damages,  and 
shall  specify  the  amoxmt  thereof  in  thdr  verdict,  in  addition  to 
their  finding  upon  any  other  question  of  fact  submitted  to  them. 

"In  every  such  action,  if  the  plaiotiff  recover,  the  verdict  of 
the  jury  assessing  the  plaintiff's  damages  shall  be  entered  on 
the  record,  and  judgment  shall  be  rendered  for  the  penalty  of 
the  bond,  or  for  the  penal  sum  forfeited  as  in  other  actions  of 
debt,  together  with  costs  of  suit;  and  with  a  further  judgment 
that  the  plaintiff  have  execution  to  collect  the  amount  of  the 
damages  so  assessed  by  the  jury,  which  damages  shall  be  speci- 
fied in  such  judgment." 

§  676e.  Only  the  plaintifTs  actual  loss  now  recoverable. 

These  two  statutes  t<^ether  produced  this  reasonable  and 
equitable  result,  that  in  the  case  of  an  agreement  to  do  or  re- 
frain from  doing  any  particular  act  secured  by  a  penalty,  the 
amotmt  of  the  penalty  was  in  no  sense  the  measure  of  compen- 
sation; and  the  plaintiff  must  show  the  particular  injury  of 

"  Reviaion  of  1813  (R.  LAwa,  vol.  i,     seded  in  New  York  by  the  pnvimona 
p.  618),  and  Revified  Sl&tutes,  vol.  ii,     of  the  Code  Ov.  Froo.,  f  1915. 
p.  300,  2d  ed.;  378,  let  ed.   Now  super- 
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which  he  complains,  and  have  his  damages  assessed  by  the  jury. 
It,  therefore,  became  a  settled  rule  that  no  other  sum  can  be 
recovered  under  a  penalty,  than  that  which  shall  compei^ate 
the  plaintiff  for  his  actmd  loss."  ** 


§  676.  Penalty  and  tiquidated  damages. 

As  has  already  been  said  "  the  sum  named  in  a  bond  as  the 
amount  of  the  debt  (commonly  called  the  "penal  sum"  of  the 
bond)  is  prima  fade  named  as  a  penalty,  and  not  as  tiquidated 
damages  for  breach  of  the  condition,  and  the  plaintiff  is  not 
entitled  to  recover  the  amount  in  an  action  for  the  breach. "  It 
is  possible,  however,  to  show  in  any  particular  case  that  the 
penal  sum  was  really  intended  to  be  recovered  as  liquidated 
damages,"  as  for  instance  in  the  case  of  a  bond  conditioned  on 
paying  an  amoimt  of  money  exactly  equal  to  the  penal  sum 
named." 


"  Consequently  where  a  judgment 
has  beoi  recovered  in  one  State  for  the 
amount  of  the  penalty  of  a  bond,  a, 
plaintiff  suing  on  Buch  judgment  in  an- 
other State  can  recover  the  amount  of 
damages  only  for  which  execution  was 
awarded  in  the  ori^nal  suit.  Battey  v. 
Holbrook,  11  Gray  <Mass.},  212.  In 
an  action  of  debt  on  bond,  conditioned 
for  the  support  of  the  plaintiff  and  her 
husband  during  their  lives,  it  was 
held  ^lat  damages  rouBt  be  afiseesed  bo 
as  to  cover  not  only  present  but  proa- 
pecUve  loss;  the  decimon  being  based 
on  the  ground  that  as  the  bond  con- 
tuned  no  covenant  and  there  could 
be  but  one  breach,  the  plaintiff  was 
entitled  to  have  all  her  damages  as- 
sessed on  the  trial.  Philbrook  v.  Bur- 
gees, 52  Me.  271. 

"  SS  389  ei  *eq. 

»  Colorado:  Twick  o.  Marshall  8.  M. 
Co.,  8  Colo.  113,  5  Pac.  838. 

Geortfia:  Swift  t>.  Crow,  17  Go.  609; 
Dart  t>.  Southwestern  B.  &  L.  Assoc., 
99  Ga.  794,  27  8.  E.  171;  Ripley  p. 
Eady,  106  Ga.  422,  32  8.  E.  343. 

Montana:  O'Keefe  p.  Dyer,  20  Moot. 
477,  52  Pao.  196. 


North  Carolina;  Disoway  v.  Edwards, 
134N.  C.2&4,46S.E.501. 

Oklahoma:  Kelley  v.  Seay,  3  GOn. 
627,  41  Pac.  615, 

Pennaylcama:  Curry  o.  Larer,  7  Pa. 
470,  49  Am.  Dec.  486. 

Utah:  Mcintosh  v.  Johnson,  8  Utah, 
359,  31  Pac.  450. 

VermoTii:  Smith  v.  Wainwright,  24 
Vt.  97. 

WatkinfiUm:  Aberdeen  p.  Honey,  8 
Wash.  251,  35  Pac.  1007. 

>  United  StaUi:  Blewett  v.  Front  St. 
C.  R.  R.,  51  Fed.  625,  7  U.  8.  App. 
285,  2  C.  C.  A.  415. 

NetB  York:  Gerard  s.  Cowperthwait, 
2  Misc.  371,  21  N.  Y.  Supp.  1092,  50 
N.  y.  St.  R.  492. 

North  Carolina:  Basemore  p.  Bynum, 
127N.C.  11,37  8.  E.  67. 

II  Fleming  v.  Tolee,  7  Oratt.  310. 
This  is  usually  held  to  be  the  case  in 
bonds  gjven  to  the  government  or  to  a 
dty  to  perform  some  obHgatJon,  the 
value  of  which  is  uncertain.  The  sum 
named  is  to  be  recovered.  Ante,  i  416ii. 

United  Staiei:  United  States  v. 
Hatch,  1  Paine,  336;  U.  3.  p.  Aloom, 
145  Fed.  995. 
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But  though  the  peDal  sum  named  is  to  be  treated  as  a  pen- 
aity,  yet  the  amount  to  be  recovered  in  the  old  action  of  debt 
was  measured  by  it;  and  if  the  plaintiff  proceeds  as  at  common 
law  for  debt  on  the  bond  as  is  still  the  case  in  some  States  the 
judgment  should  be  for  the  entire  penal  sum.'*  And  this  is 
true  althou^  the  condition  is  for  the  perfonaance  of  several 
things,  such  as  a  payment  of  instalments,  or  the  payment  of 
interest  from  time  to  time  and  finally  of  the  principal;  the  whole 
bond  is  forfeited  by  the  first  breach,  and  in  such  jurisdictions 
judgmmt  must  be  entered  for  the  entire  penal  sum,**  and 
stands  as  security  for  the  future  acts  of  performance.*^  The 
recovery  of  this  penal  sum  is  in  form  like  the  recovery  of  any 
debt;  and  the  amount  of  it  must  be  found  by  the  jiiry.*' 

But  while  the  penal  sum  may  be  in  form  the  amount  due 
and  to  be  recovered,  the  real  finding  upon  which  execution 
issues  is  universally  the  actual  damage  caused  by  breach  of 
the  condition.**    This  amount  must  be  proved  by  the  plain- 


KerUvcky:  Amaicon  Book  Co.  v. 
Welk,  83  8.  W.  622,  26  Ky.  L.  Rep. 
1190  (to  sell  school  books  at  lowest 
ntee). 

New  Jerae]/:  C&mden  v.  Greenwold, 
65  N.  J.  L.  458,  47  Atl.  458  (street 
paving  contract).  But  the  penal  Bum 
in  a  bond  for  the  return  of  merchandieo 
impended  being  tnice  the  estimated 
vsiue  of  the  merchandise,  is  a  penalty. 
Dieckerhoff  v.  United  States,  136  Fed. 
545,  69  C.  C.  A.  255.  See  ante,  i  416o. 
If  the  condition  of  the  bond  is  without 
meaning  it  becomes  a  bond  angle  and 
the  defendant  is  lesponmble  for  the 
whole  amount.  Swun  v.  Grevea,  S 
Cal.  549. 

"  Umud  SUOtt:  Hagood  o.  Blythe, 
37  Fed.  349. 

Alabama:  Moore  e.  Harton,  1  Port. 
15. 

mrufU:  Toles  ■>.  Cole,  11  VA.  562. 

Maine:  Gard&w  v.  Niles,  10  Me.  279. 

Maitachaatttt:  Ldght«o  v.  Brown, 
98  Mass.  515. 

Ntv  York:  WeetOTO  Bank  v.  Sher- 
wood, 20  Barb.  383  (but  see  Howard  i>. 
Faricy,  18  Abb.  Pr.  260, 3  Kobert.  308). 


On  a  bond  to  two  jointly  the  recovery 
must  be  joint. 

lainou:  Bums  t>.  Follansbee,  20  HI. 
App.  41. 

Kentucky:  Sims  r.  Harris,  8  B.  Mod. 
55. 

"  Diatriid  of  Columina:  Davidson  o. 
Brown,  1  Cranch  C.  C.  250;  NaUor  r. 
Kearney,  1  Cranch  C.  C.  112. 

Georgia:  Stephens  v.  Crawford,  3 
Ga.  499. 

Minnetota:  Allan  v.  Everotb,  111 
Minn.  396,  127  N.  W.  426. 

New  Jersey:  Rosenkranti  v.  Durling, 
5  Dutch.  191. 

**  UnUed  StaUt:  Whitmore  d.  Rice, 


1.237. 


MatiiehwttU:  Battey  «.  Hatbrook, 
11  Gi«y  (Man.),  212,  71  Am.  Dec. 
707. 

New  Jersey:  Rosenkranti  v.  Duriing, 
5  Dutch.  191. 

Nea  York:  Brown  c  Hallett,  1 
Gaines,  517. 

>•  Hinckley  t.  West,  9  lU.  136. 

■■  United  Statet:  Whitmore  v.  Rice, 
1  Bias.  237;  Adler  r.  Newcomb,  2  Dill. 
45;  Hagood  v.  Blythe,  37  Fed.  249; 
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tiff  "  and  found  by  the  jury;  **  and  if  no  actual  damages  are 
proved,  only  a  nominal  recovery  is  allowed.^  If  further 
breaches  occur,  damages  will  be  allowed  and  execution  will 
issue  for  those  also.*"  This  actual  damage  for  which  execution 
issues  is  the  real  judgment,  on  which  action  may  be  brought  in 
another  State,  and  not  the  nominal  judgment  for  the  penal 
sum." 

§  877.  Damages  in  excess  of  penally. 

*  The  question  has  been  much  agitated  as  to  damages  in 
gross,  and  also  as  to  interest,  and  both  as  against  a  principal 
and  against  a  surety.**  It  is  fully  settled,  however,  that  in  an 
action  on  a  bond  no  damages  in  gross  can  be  recovered,  against 
either  principal  or  surety,  beyond  the  j)enalty.**   Thus  where  a 


UnioD  G.  &  T.  Co.  i>.  RobiiiBoa,  79  Fed. 
420,  24  C.  C.  A.  660. 

lUiwu:  Walea  v.  Bogue,  31  III.  464. 

Afaine:  Gimlner  v.  NUes,  16  Me.  279. 

MaMoehuteUt:  LeightoD  o.  Brown, 
98  MasB.  Slfi. 

New  York:  Van  Wyck  i>.  MoDtroae, 
12  Jobns.  350. 

Ohio:  Csimes  v.  Knight,  17  Ob.  St. 
68. 

South  Carolina;  Miller  v.  Nichols, 

1  Bitil.  226. 

Tenjte»»u:    ^^Uiams   d.    Pstteraon, 

2  Overt.  229. 

All  the  damage  suffered  to  the  time 
of  trial  will  be  included.  Gardner  o. 
Niles,  16  Me.  270.  And  all  damages 
cauBed  by  all  breaches  up  to  that  time 
must  be  recovered  in  the  original  ac- 
tion.   State  p.  ScoKui,  10  Ark.  326. 

"Caverly  o.  Nichols,  4  Johns.  (N. 
Y.)  189. 

"  NetB  Jertey:  Richman  v.  Richman, 
10  N.  J.  L.  114. 

New  York:  Van  Benthuyson  u.  De 
Witt,  4  Johns.  213,  4  Am.  Dec.  262. 

Or  a  court  of  equity  may  assess  the 
damages,  where  it  has  control  of  the 
action.  Russell  r.  Farley,  105  U.  S. 
103,  26  L.  ed.  1060. 

■*  Iowa:  Linder  v.  Lake,  6  la.  164. 


Miuouri:  Middleton  e.  Moore,  36 
Mo.  App.  627. 

North  Carolina:  Creech  p.  Creech, 
98  N.  C.  166,  3  S.  E.  814. 

South  Carolina:  Alderman  d.  RoemI, 
52  8.  C.  162,  29  S.  E.  3S5. 

"  IlUnoU:  People  v.  Compher,  14 
lU.  447. 

Maryland:  Young  r.  Beynolds,  4  Md. 
37S;  Ahl  K.  Ahl,  60  Md.  207. 

Maatadiuteitt:  Waldo  n.  Fobes,  1 
Mass.  10. 

JVetD  York:  Munroe  v.  Alhure,  2  CaL 
320;  Rogers  c.  Coleman,  3  Cow.  62. 

*■  Merrill  v.  Mclntyre,  13  Gnty 
(Mass.),  157. 

"  Umted  States:  Leggett  v.  Humph- 
reys, 21  How.  66, 16  L.  ed.  50;  Bank  (d 
U.  S.  V.  Ma^,  1  Paine,  661;  Uw- 
rNice  V.  U.  S.,  2  M'Lean,  581;  Terry  tr. 
Bobbins,  122  Fed.  725;  U.  S.  v.  Walker, 
128  Fed.  1012;  U.  8.  o.  Lewis  Pub.  Co., 
160  Fed.  969. 

IBiTurU:  Fre«nan  v.  Hie  People,  54 
m  153. 

Indiana:  King  v.  Brewer,  19  lad. 
267;  Graeter  v.  De  Wolf,  112  Ind.  1, 13 

N.  E.  in. 

Iowa:  Sweem  t>.  Steele,  10  la.  374; 
Sweem  v.  Steele,  5  la.  352. 
Michigan:  Spencer  v.  Pttry,  IS  Midi. 
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railroad  cfflnpany  acecuted  a  bond  to  Dine  persons,  accordiog  to 
their  relative  and  reepeetive  several  intereste,  in  the  penal  sum 
of  $3,000,  as  followB:  "On  this  express  condition  that  the  said 
nuhT»d  company  dutll,  on  the  assesBment  of  damages  to  be 
made  to  secure  right  of  way  for  said  railroad,  pay  the  obligees 
relatively  and  respectively,  damages  which  may  be  assessed  as 
aforesaid,  then  this  bond  to  be  void,"  which  was  a  several  in- 
strument, on  which  each  obligee  might  sue,  it  was  held  that  no 
one  could  recover  more  than  his  pro  rata  share  of  the  penalty. 
If  the  damages  assessed  in  favor  of  aH  exceeded  the  penalty, 
each  obligee  could  recover  only  his  share  of  it.** 

The  rule,  it  should  be  observed,  does  not  ^ply  to  costs;  the 
full  judgment,  including  costs,  may,  therefore,  be  in  excess  of 
the  penalty.'* 

§  678.  Interest  on  penalty. 

But  there  has  been  more  doubt  on  the  question  of  reoovoy  of 
interest  on  the  penalty.  At  one  time  the  American  rule  to  be 
deduced  from  all  the  cases  seemed  to  be,  that  against  a  surety 
in  debt  on  bond,  nothing  could  be  recovered  beytmd  the  pen- 
alty; "  that  against  the  principal  in  that  frain  of  action,  in- 


394;  Fraaer  n.  litUe,  13  Mich.  195,  87 
Am.  Dec.  741. 

MiMouri:  Fsmi  v.  Chruty,  24  Mo. 
453;  State  i>.  Sandueky,  46  Mo.  377. 

JV«w  York:  Culver  s.  Greett,  4  Hill 
(N.  y.),  570. 

Nor&  Conrftna.'  New  Home  B.  M. 
Co.  0.  Seago,  128  N.  C.  ISS,  38  S.  £. 
805;  HiqlieB  v.  Pritcbsnl,  129  N.  C. 
43,  39  8.  E.  632. 

Pentuyleama:  New  Holland  T.  Co.  v. 
Lancaster  County,  71  Pa.  442. 

SouA  CanMna:  Hftle  e>.  Hall,  2  Brev. 
316. 

Torn:  Orand  Lodge  A.  O.  U.  W.  p. 
Cte^om,  20  Tex.  Civ.  App.  134,  48 
S.  W.  750. 

WiKorum:  Chase  v.  Deai4>om,  23 
Wis.  143  (triple  dam&gea  not  recover- 
able on  bond). 

Canada:  Black  f.  Queen,  29  Can.  603. 

"St.  Louis,  A.  &  R.  I.  R.  R.  v. 
Coultas,  33  lU.  188. 


"  Dw7»  v.  United  Statea,  93  Fed. 

eie. 

**  United  Stale*:  United  BtatM  v. 
Arnold,  1  GaU.  348,  360;  s.  c.  Q  Crandi, 
194;  Bank  of  United  States  v.  MagiU, 
Paine,  661. 

£ansa«;  Sinunons  v.  Qurett,  MoC. 


Harris  ii.  Clap,  1 
Mass.  308,  2  Am.  Dec.  21;  Perkins  o. 
Lyman,  11  Mass.  76,  0  Am.  Dm.  75. 

New  Jen»ti-  Tuniaon  n.  Cramer,  5 
N.  J.  L.  498. 

tfew  York:  Smedes  t),  Hoo^taling, 
3  CaiiKs,  48,  2  Am.  Dec.  247;  Furiie  p. 
lAwson,  5  Cowen,  424;  dork  v.  Btiah, 

3  Cowen,  151;  Cook  v.  Toosey,  3 
Wend:  444;  Rayner  v.  Clark,  7  Baib. 
SSI. 

Petmiybania:  Graham  e>.  Bickham, 

4  DaU.  149,  h.  c.  2  Yeates,  i 
V.  Hoffman,  13  Pa.  203. 

Smith  CaroUna:  Stroble  v.  haige,  3 


I;  Bailey 
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tereat  might  perhaps  be  recovwed  beyond  the  penalty;  while 
in  England  the  penalty  in  ah  cases,  exc^  perhaps  in  equity, 
was  the  absolute  limit.** 

The  later  authorities,  however,  take  an  entirely  different  view; 
the  better  opinion  now  is,  that  interest  may  be  recovered,  in  ad- 
dition to  the  penalty,  in  an  action  whether  agEunst  the  principal " 


McCord,  112  (we,  however,  Roulain  v. 
McDowoU,  1  Bay,  490);  Smith 
Maoon,  1  HiU  Eq.  33fl;  BodbaU 
Tftyktr,  1  MoC.  S03;  Smith  t>.  Vamder- 
h<mt,  1  McC.  328,  10  Am.  Dec,  674; 
Wiiuiow  P.  Anenim,  1  MoC.  Eq.  100; 
RichAidaim  «.  BicfaaidBOQ,  MoMull  ~ 
109. 

Fw^nw;  Payne  p.  EOMy,  2  Wash. 
143. 

In  United  States  e.  Arnold,  1  GolL 
348,  360,  StoiT,  J.,  aaid:  "Notwith- 
standing bobm  contnriety  in  the  books, 
I  think  the  true  principle,  supported 
by  the  bett«r  authoritJea,  is  that  the 
court  ctuinot  go  beyond  the  penalty 
and  iotenst  thereon,  frcHn  the  Ume  it 
becomes  due  by  the  breach." 

"  Lowe  p.  Peers,  4  Burr.  2226,  whidi 
was  oovenant  oa  a  sealed  contract  not 
to  many;  Winter  v.  Trimmer,  1  W, 
B1.  3K;  Bird  v.  RandaU,  1  W.  HI. 
373,  387;  3  Burr.  134S;  Brangwin.v. 
Perrot,  2  W.  Bl.  1190,  on  an  indemnity 
bond  a^nst  the  maintenance  of  a 
bastard;  Knight  v.  Maclean,  3  Br.  Ch. 
496;  Tew  r.  Eari  of  mntwtoo,  3  Br. 
Ch.  490;  White  e.  Sealy,  Doug.  49,  on 
a  bond  ocmditioned  for  the  payment  of 
rent;  Londsale  v.  Church,  2  T.  R.  388, 
overruled  by  WUde  v.  Clariaon,  6  T. 
R.  303;  and  M'Qure c.  Dunkin,  1  East, 
436;  Harrison  v.  Wri^t,  13  East,  343; 
Heffwd  n.  Alger,  1  Taunt.  218;  Evaos 
0.  Bntndo-,  2  H.  B.  647;  Paul  p.  Good- 
lu<^,  2  Bing.  N.  0.  220;  Htdlen  v.  Ard- 
ley,  3  C.  ft  P.  12;  Oroeremor  v-  Cook, 
1  Dick.  208;  Macworth  v.  Thomas,  8 
Vee.  329;  Clarke  v.  Sexton,  6  Vefl.  411. 

In  a  case  in  the  Queot's  Bendt  it  was 
said,  that  a  replevin  bood  is  do  excep- 
tion to  the  general  rule,  that  on  a  bond 


the  pbuntiS  cannot  recover  beyond  the 
penalty  and  costs  fd  suit.  Bnnsoondie 
V.  Scaiborou^  6  Q.  B.  13.  For  the 
{Kesent  T-VigBJ^  Uw  see  Heynes  e. 
Dixon  [19001,  2  CL  661. 

*>  Umltd  Statai:  Ives  v.  Merchants' 
Bank,  12  How.  159,  13  L.  ed.  936; 
U.  S.  p.  Arnold,  1  GaU.  348. 

Alabama.'  T^bod  v.  Sandersrai,  45 
Ala.  364;  Bocdcn  o.  Bradshaw,  68  Ala. 
362. 

Colorado:  Crane  v.  Andrews,  10  Colo. 
266. 

Comuctieut:  Carter  p.  Carter,  4  Day, 
3D,  4  Am.  Dec.  177;  Lewis  p.  Dwi^t, 
10  Coon.  96;  Washington  County  Ins. 
Co.  p.  Coltott,  26  Conn.  42. 

Otorgia:  Moss  n.  Wood,  R.  M.  Charit. 
42;  Frink  p.  Southern  Exp.  Co.,  82  Ga. 
33. 

/Qtnms:  Holmes  p.  Standard  Oil  Co., 
183  Ql.  70,  55  N.  K  647,  82  DL  App. 
476. 

Iowa:  GetcheU  A  M.  L.  ft  M.  Co.  p. 
Peterson,  134  la.  599, 100  N.  W.  650. 

Kanmu:  Bunchfiekl  p.  HofFey,  34 
Kan.  42,  7  Pac.  548. 

X^mfudby:  Carter  p.  Thwn,  18  R 
Mon.  613;  m^tes  p.  WickcUSe,  11  B. 
Mod.  202. 

MoMoehuMlU:  Pitta  p.  TUdtst,  2 
Mass.  118;  Warner  v.  Thurio,  15  Mas. 
154;  Bank  of  Brighton  p.  Smith,  12 
All.  243,  00  Am.  Dec.  144;  Rowe  p. 
Peabody,  207  Maas.  22(^  93  N.  E. 
604. 

Jfta  Jeneg:  Kobl^ns  p.  Long,  16 
N.  J.  Eq.  69;  (Houoester  p.  Eschbadt, 
64  N.  J.  L.  150,  23  Atl.  360. 

New   York:  Brainard  p.  Jones^  18 
N.  Y.  35;  Ringle  p 
39  N.  Y.  Supp.  92. 
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or  the  surety.**  In  Lyon  v.  Clark,*'  it  is  pointed  out,  in  the 
very  clear  opimon  of  Comstock,  J.,  that  there  is  a  distinction 
between  the  question  whether,  at  tiie  time  of  the  default,  the 
liability  can  exceed  the  penalty,  and  tiie  question  whether, 
after  default,  interest  can  be  allowed  in  excess  of  the  pen- 
alty. The  first  is  a  question  of  the  effect  of  the  contract;  the 
second  is  one  of  compensation  for  a  breach  of  the  Contract. 
This  distinction  appears  to  be  perfectly  sound,  and  upon  the 
whole  there  seems  no  reason  why  uiterest  on  tiie  penalty  should 
not  be  allowed.  In  a  few  States,  however,  the  recovery  is  still 
limited  to  the  penalty  witiiout  interest."    In  New  York,  by 


Pmnaj/hama:  Pent  v.  W&Dia,  2  DaU. 
262;  Boyd  v.  Boyd,  1  Watte,  365. 

Rhode  Island:  Walcott  f.  Harris, 
1  R.  I.  404. 

Texat:  Aiurtin  ■>.  Townee,  10  Ttsx.  24. 

Vvginia:  Tennant  o.  Gray,  6  Mimf . 
*H;  Baker  v.  Morris,  10  Leigh,  284; 
Bailey  v.  Jamee,  11  Gratt.  468,  «2  Am. 
Dec.  669;  TaKweU  e.  Saunders,  13 
Gratt.  354. 

WaahiTitiUm:  Spokane  A  Idaho  Lum- 
ber Co.  V.  Loy,  21  Wash.  501,  58  Fac 
672  (where  the  recxjvery  in  excess  of 
the  penal  sum  ia  due  to  including  in-  . 
terest  in  the  actual  damages) . 

We»t  Vir^raa:  Perry  o.  Sam,  22 
W.  Va.  381. 

(Fuctmnn:  Claric  e.  Wilkinson,  59 
Wis.  543,  IS  N.  W.  481;  Whereatt  ». 
ElliB,  103  Wis.  348,  79  N.  W.  416,  74 
Am.  St.  Rep.  865. 

Canada:  Beam  n.  Beatty,  3  Ont. 
L.  R.  345. 

The  rate  of  int«reet  is  fixed  by  the 
law  of  the  place  where  the  bond  is 
payable.  Eavanau^  v.  Day,  10  R.  I. 
393, 14  Am.  Rep.  691. 

"  Arkatuat:  James  v.  State,  65  Ari^ 
415, 46  8.  W.  937  (from  time  of  breach). 

Colorado:  Crane  P.  Andrews,  10  Colo. 
265. 

Kanaaa:  Burchfield  v.  HaSey,  34 
Eao.  42. 

Moiru:  Wyman  c.  Robinson,  73  Me. 
384,  40  Am.  Rep.  660, 


MaryUmd:  State  e.  Vfaymtn,  2  O.  & 
J.  254. 

Mitnuippi:  Maryland  v.  Winter, 
43  Miaa.  666  (from  time  of  brefwh). 

Nae  York:  Lyon  o.  Clarit,  8  N.  Y. 
148;  Brainard  v.  Jones,  18  N.  Y.  3S; 
Hood  5.  Hayward,  124  N.  Y.  12,  26 
N.  E.  331;  Fiufoer  d.  McCarthy,  13 
N.  Y.  Supp.  794;  Steinbock  o.  Evans, 
122  N.  Y.  S51,  26  N.  E.  929,  34  N.  Y. 
St.  R.  138  (from  time  of  breach). 

Oregon:  Carlon  v.  IMxon,  14  Ore.  203, 
12  Pac.  394  (from  time  of  breach). 

PermiyUxmia:  Femisylyama  Co.  e. 
Swain,  189  Fa.  626,  42  Atl.  297,  69 
Am.  St.  Rep.  830  (from  time  of  de- 
mand); Foil  tr.  Tradesmen's  T.  &  S.  F. 
Co.,  201  Pa.  583,  51  Atl.  379  (from  time 
of  demand);  New  Yorit  L,  Ins.  Co,  v. 
Seckcd,    8   Fliihi.   S2   (from   time   of 

"  8  N.  Y.  148. 

"Midtigan:  Fraser  c.  little,  13 
Mich.  196;  White  S.  M.  Co.  v.  Dakin, 
86  Mich.  681, 49  N.  W.  683, 13  L.  R.  A. 
313;  People's  Saving  Bank  d.  CaaqKUi, 
124  Mich.  106,  82  N.  W.  803. 

MUntrippi:  Rubon  v.  Stepban,  26 
Miss.  263. 

Missouri:  State  t>.  Sandusky,  46  Mo. 
SH;  Showlea  v.  Freeman,  81  Mo.  640; 
Turner  v.  Lord,  92  Mo.  113. 

North  CaroUna:  State  v.  Estes,  101 
N.  C.  541. 

Souih  CaroUna:  Murray  «.  Aiken 
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statute,  intereet  may  be  recovered  od  a  bond  for  the  payment 
of  money,  but  not  en  a  bond  for  the  performance  of  an  act*' 

§  079.  Bonds  containing  express  covenants. 

In  certain  bonds,  the  party  affirmativdy  stipulating  to  do  or 
to  refrun  from  doing  some  particular  act,  proceeds  to  secure 
his  agreement  by  a  penalty,  and  in  such  cases  the  plaintiff  at 
cmnmon  law  had  his  election  whetheo*  to  sue  in  debt  or  in  cove- 
nant. There  is  a  clear  distinction  between  such  a  bond  and 
the  common  bond,  vibitii  menHy  stipulates  for  the  payment 
of  a  sum  of  money,  and  makes  its  payment  depend  on  a  con- 
dition; for  the  performance  of  that  condition  there  is  no  prom- 
ise, unless  one  can  be  implied  from  the  joint  effect  of  the  con- 
dition and  penalty. 

Where  a  conunon^w  action  of  covenant  could  be  brou^t 
upon  a  bond,  the  measure  of  damages  would  be  compensation, 
irrespective  of  the  penalty,  and  even  beyond  it.**  "There  is  a 
difference  between  covenants  in  general  and  covenants  se- 
cured by  a  penalty  or  forfdture.  In  the  latter  case,  the  obligee 
has  his  election;  he  may  either  bring  an  action  of  debt  and  re- 
cover the  penaJty,  after  which  recovery  of  the  penalty  he  cannot 
resort  to  the  covenant;  or,  if  he  does  not  choose  to  go  for  the 
penalty,  he  can  proceed  upon  the  covenant,  and  recover  more 
or  leas  than  the  penalty,  toUes  quoties."  **  The  same  principle 
was  laid  down  in  Pennsylvania,**  wh«%  the  defendant  had 
agreed  to  pay  $22,318.49  tot  certain  stock,  and  bound  himself 
for  the  performance  of  the  agreement  in  the  sum  of  $1,000; 
here  it  was  held  that  this  was  not  stipulated  damages,  but  a 
penalty  merely:  and  the  plaintiff  recovered  damages  beyond 

Min.  etc.  Co.,  39  8.  C.  457, 18  S.  B.  5  tiae  on  Shipping,  uaumee  that  as  to 

(setn6Ie).  charter-parties,  damages  may  be  i«- 

TennesiM.'  Cherry  v.  Mann,  Cooke  co*«red  beyond  the  amount  oS  the 

268;  State  v.  Blakemore,  7  Hdek.  633.  penalty  and  coote.    Abbott  on  Ship. 

*■  Brainard  p.  Jones,  18  N.  Y.  36;  ping,  part  iv,  ch.  ii,  of  the  shipowner's 

PoIhemuB  Printing  Co.  v.  Hallenbeck,  lien  for  profits,  etc. 

46  App.  Div.  563,  61  N.  Y.  Supp.  1066;  «  Lord  Mansfield  in  Lowe  v.  Poem, 

Sachs  V.  America  Surety  Co.,  72  App.  4  Burr,  2226.    See,  also,  Bird  c.  Han- 

Div.  60,  76  N.  Y.  Supp.  336,  aflfiimed  dall,   1   W.   Bl.  373,  387;  Winter  v. 

177N.Y.661,69N.E.  1130.  Trimmer,  1  W.  81.  396;  Hairiaon  ». 

"  Martin  v.  Taylor,  1  Wash,  C.  C.  Wri^t,  13  East,  843. 

1.    So  L.  C.  J.  Tenterdeo,  in  his  trea-  "  Graham  c  Bickbam,  4  Dall.  149. 
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the  penalty.  "The  plaintifF,"  sud  the  court,  "is  entitled,  not- 
withstanding the  penalty,  to  recover  damages  commensurate 
with  the  injury  suffered  by  a  non-performance."  So  again  in 
New  York,  in  a  case  on  a  biiilding  agreement,**  it  was  said: 
"As  the  articles  contained  a  penalty  and  an  express  covenant 
by  the  defendant  to  pay  the  instalment  for  which  the  action 
was  brought,  the  plaintiffs  could,  at  their  election,  sue  for 
either."  * 

But  the  question  still  remains:  *does  an  ordinary  bond 
imply  an  agreement  to  do  the  thii^,  on  condition  of  the  per- 
formance of  which  the  penalty  is  to  become  void;  and  can  an 
action  of  covoiant  be  brou^t  on  it?  This  is  an  embairassing 
and  vexed  question.  Mr.  Chitty  sa^:  *''  "It  seems  that  cove- 
nant lies  on  a  bond,  for  it  proves  an  ^reement."  It  is  doubtful 
what  is  the  purport  of  this  language.  A  bond  undoubtedly 
proves  an  agre^nent;  but  is  the  agreement  proved,  the  one 
stated  in  the  penalty — to  pay  the  money  for  which  the  obligee 
declares  himself  bound — or  in  the  condition?  *  The  matter  is 
of  importance,  and  it  seems  impossible,  on  any  just  construc- 
tion of  the  instrument,  to  imply  from  the  condition  an  absolute 
^reement.  This  is  not  the  proper  place  for  a  more  elaborate 
discussion  of  the  matter,  but  it  could  not  with  propriety  be  al- 
together overlooked.**  In  New  York  the  Supreme  Court  has 
clearly  intimated  an  opinicai  that  an  action  of  covenant  will  he 
on  a  bond  to  enforce  the  condition;  **  and  in  Beale  v.  Hayes'" 
Duer,  J.,  used  the  following  language: 

« Haggart  v.  Moigao,  S  N.  ¥.  4X2,  and    Lord  C.   B.   Ckanync,  with  hio 

55  Am.  Dec.  350.  unud  predaion,  says:  "Covenant  lies, 

"Ace.,  Noyee  v.  Fbillipe,  60  N.  V.  ^  on  agreemeiU  appaar,  in  an  obliga- 

408;  BichaidB  v.  Edick,  17  Bart>.  280.  tion."    Thia  is  unquestionably  true— 

"  Chitty  on  Pleading,  vol.  i,  p.  138.  "^  the  agreanent  appear."    But  in  the 

"  Mr.    Chitty   dtee   several   cnsss:  condition  of  a  bond  to  da  or  refrain 

Hill  V.  Carr,  1  Ch.  Caa.  294;  Holies  v.  from  doing  any  particular  act  secured 

Carr,  3  Swanst.  649,  which  ia  in  fact  by  a  given  penalty,  does  any  agree- 

the  same;  Nomec'a  Case,  Hardi.  ITS,  ment  ^ipear,  absolutely  to  do  the  act 

and  Com.  Dig.  Covenant,  A.  2.    The  or  to  respond  in  indefinite  damages? 

two  first  cases  (in  fact  one)  contain  the  PractioJly,  we  weU  know  that  it  is  not 

ointer  dttium,  that  "eoBtntmt  Ut*  upon  ta  understood;  the  obligor  alw^rg  con- 

a  bond."    lie  tliird  was  covenant  on  sidwa  the  penalty  as  limiting  the  extwit 

a  covenant  proper,  tbs  word  olMge  only  of  his  obligation, 

bong  used  instead  <tf  the  usual  phrase;  *  Claric  v.  Bush,  3  Cowen,  161.    In 
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"As  all  distinctions  resulting  merely  from  the  form  of  the 
action,  are  now  abolished,  it  appears  to  be  a  necesBaiy  conse- 
quence that,  as  a  general  rule,  every  action  for  the  breach  of  an 
executory  contract,  whether  the  agreement  contains  a  pemdty 
or  not,  must  be  considered  as  an  action  for  dam^es,  in  which 
the  amount  of  the  recovery  will  be  limited  only  by  the  proof, 
and  by  the  sum  for  which  judgment  is  demanded  in  the  com- 
plaint. The  only  exception  will  be,  when,  from  the  nature  of 
the  contract  and  the  terms  in  which  it  is  eScpreesed,  damages,  as 
liquidated  by  the  parties,  may  be  justly  treated,  not  as  a  pen- 
alty, but  as  a  contingent  debt,  for  this  is  a  distinction  in  law 
which  the  Code  has  not  abolished  nor  affected.  It  is  true,  that 
upon  this  construction,  the  insertion  of  a  penalty  in  an  agree- 
ment is  a  useless  form,  but  this  is  no  alteration  of  the  law,  since, 
for  more  than  a  century  past,  such  has  been  its  real  character." 

Notwithstanding  fhese  remarks,  the  practice  of  recovering 
damages  beyond  the  penalty  of  a  money  bond  is  unknown,  a 
condition  of  thinf^  which  could  hardly  exist  if  covenant  would 
lie  on  such  an  agreement. 

§  679a.  Compensation  for  breach  of  condition. 

For  breach  of  condition  of  a  bond  the  plaintiff  must  prove 
that  he  suffered  loss;  and  if  no  actual  damages  are  proved, 
nominal  damages  only  can  be  recovered.''   On  a  bond  to  secure 


Martin  v.  Taylor  (1  Wash.  C.  C.  1),  in  oucfa  suit  damages  can  be  a 

in  an  actuMt  of  covenant  on  an  agree-  beyond  the  penalty, 
ment  secured  by  &  penalty.  Washing-         *'  lUmoia:  Dent  v.  Daviaoa,  62  111. 

ton,  J.,  Btud,  that,  "where  there  ia  a  109  (to  pay  firm  ddita);  Kair  v.  Peter, 

penalty  in  an  agreement  under  seal,  80  111,  App.  209  (to  pay  all  billfl  oon- 

the  party  injured  may  at  common  law  tracted  by  defendant  in  building  house). 
sue  for  the  whole  penalty,  and  must  be         MattaekuaeUa:    Pollard    e.    Porter, 

eatiafied  with  K;  or  he  may  bring  cove-  3  Gray,  312,  63  Am.  Dec.  741  (to  fore- 

nant,  and  recover  in  damagee  more  or  close  mortgage  and  pay  balance  to 

less  than  the  poialty."    It  ia  to  be  re-  mortgagor;  inat«ad  of  foreeloaing  de- 

mariced  box  that  tie  agreement  oon-  fendant  assigned  mortgage,  assignee 

talned  an  express  covenant  to  do  the  foreclosed  and  sold,  no  balance  real-- 

act  for  the  non-performance  of  which  iied). 

the  action  was  brought.     The  case,         Mametola:    Sprague    v.    Wells,    47 

therefore,  decides  nothing  aa  to  the  Minn.  604,  60  N.  W.  536  (to  erect 

main  point,  whether  covenant  can  be  house  on  defendant's  own  premiaes). 
brought  on  a  bond  upon  an  agreement         tftMouri.'FldeUty  &D.Co.(i.  Colvin, 

oontained  in  the  condition,  and  whether  83  Mo.  App.  204  (to  erect  building}. 
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the  payment  of  money  or  the  delivery  of  property,  the  measure 
of  dami^as  is  the  value  of  the  money  or  property  at  the  time  of 
performance; "  to  buy,  the  difference  between  the  contract 
price  and  the  market  ratej  "  to  give  a  good  title,  the  value  of 
the  land;  **  to  erect  a  building  on  land,  the  additional  value  it 
would  give  to  the  land,*'  or  if  the  bond  is  given  to  a  mortgagee 
of  the  land,  the  enhancement  of  the  security;  ^  and,  in  general, 
in  any  case,  the  loss  caused  to  the  plaintiff  by  failure  to  perform 
the  condition." 


§  679b.  Contractors*  bonds. 

For  breach  of  a  bond  given  by  a  contractor  for  the  perfonor 


*'ArUona:  Slnley  c.  Tucaon,  7  Aiii, 
108,  60  Pac:  872  (to  refund  salary  if 
held  not  entitled  to  office). 

ConfuOiad:  Babbet  u.  Belding,  1 
Root,  44B  (to  return  public  aeourities 
on  demuid). 

Miuiuippi:  Lanier  v.  Trigg,  6  Sm. 
&  M.  041,  45  Am.  Dec.  203  (to  pay  in 
notes  of  particular  banic). 

North  Carolina;  Lackey  o.  Miller, 
ei  N.  C.  26  (to  pay  in  current  banlc 
billa). 

South  Carolma:  McKeegan  c.  Mis 
Swiney,  2  9.  C.  IQl  (to  pay  in  Con- 
federate money).  In  North  Carolina 
the  mesBure  of  recovery  on  an  obliga- 
tion payable  in  Confederate  money 
was  the  value  of  the  consideration. 
McBae  v.  McNair,  69  N.  C.  12.  See 
ante,  \  278. 

"  Georgia:  Ripley  v.  Eady,  106  Qa. 
422, 32  S,  E.  343. 

Ontano:  Beam  v.  Beatty,  3  Ont.  L.  R. 
345. 

Where  the  goods  were  to  be  manu- 
factured (labels  to  be  printed)  the  cost 
of  a  specially  oonatnieted  machine 
(spedal  plate)  is  recoverable  in  a  case 
where  loss  of  profits  is  not  shown. 
Crodcer  v.  Field's  B.  A  C.  Co.,  B3  Cal. 
£32,  29  Pao.  22S. 

"  Bryant  v.  Hambrick,  9  Ga.  133. 
In  States  vhere  the  oonrnderation  only 
is  recoverable  for  breach  of  covenant 


of  title,  that  limits  recovery  here. 
Stewart  v.  Noble,  1  O.  Greene  (la,),  28. 
See  piMl,  {  969  U  »tq. 

»  Miuouri:  United  R.  E.  Co.  v.  Mc- 
Donald, 140  Mo.  005,  41  S.  W.  913. 

Permsylvania:  German-American  Ti- 
tle A  Trust  Co.  p.  Gtixens'  Trust  A 
Surety  Co.,  190  Pa.  247,  42  Atl,  682. 

■■  Minneaala:  Longfellow  r.  Mc- 
Gregor, 61  Mmn.  494,  63  N.  W.  1032. 

JVew  York:  Sachs  v.  American  Surety 
Co.,  72  App.  Diy.  60,  76  N.  Y.  Supp. 
335. 

"  Arktauat:  SulUvant  o,  Reardon, 
5  Ark.  140,  39  Am.  Dec.  368  (to  clear 
land:  cost  ot  clearing). 

Maasachusettt:  Brookfield  t>.  Reed, 
152  Mam.  568,  26  N.  E.  138  (to  repair 
a  highway:  cost  of  completing  repiura, 
and  evidence  of  expenses  incurred 
after  action  commenced  could  bo  re- 
ceived). 

MuJnuan:  Wheeler  v.  Meyer,  99 
Mich.  36,  54  N.  W.  689  (to  sell  goods 
for  plaintiff's  benefit;  amount  realised 
from  goods  actually  sold,  and  value  at 
time  of  demand  of  goods  unsold);  Bell 
V.  Paul,  35  Neb.  240,  52  N.  W.  1110  (to 
turn  over  buildings  free  from  liens: 
amount  of  unpaid  hens,  not  of  unpud 
dd)ts  on  which  liens  might  be  filed); 
Scott  V.  PhillipB,  140  Pa.  51,  21  AU.  241 
(to  pay  premiums  on  insurance  poficy; 
amount  ctf  the  premiums). 
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ance  of  the  work  called  fcH*  io  the  c(Hitract,  the  measore  of  dam- 
agee  is  the  same  as  Id  an  action  for  breach  of  the  cootract  it- 
s^,"  including  all  damages  that  have  accrued  ev«a  after 
brinfpng  the  suit."  There  is  no  liability  on  the  bond  for  de- 
faults of  a  sub-contTactor.*" 

Mataialmen  are  entitled  to  recoTW  on  bcmda  given  iat  their 
ben^t." 

§  680.  Statutory  bonds  and  undertakings. 

In  suits  on  statutory  undertakings  and  bonds  given  to  secure 
a  defendant  against  damages  and  ooBts  resulting  from  an  at- 
tachment, injunctioB,  or  other  provisional  remedy  wrongfulty 
issued  or  applied,  the  measure  of  damages  is  substantiaUy  in- 
dicated by  the  terms  of  the  instrument  as  authorised  by  the 
statute.  The  cases  tiu*n  chiefly  on  the  interpretation  of  par- 
ticular words,  and  the  construction  of  particular  statutes;  and 
the  ordinary  rules  for  measiiring  damages  jrield  to  the  contrac- 
tion of  the  statute  under  which  the  bond  is  given.'*  Usually 
exemplary  damages  are  not  idlowed;  **  and  in  all  actions  upon 
statutory  bonds  remote  or  uncertain  damages  are  excluded," 
and  the  penalty  fixed  in  the  bond  is  the  absolute  limit  of  the 
damages,  except  that,  as  shown  above,  the  plaintiff  might,  in  a 
proper  case  recover  interest.**   These  oonsidorationB,  <A  course, 

■*  Vitiltd  SlotM:   Mflroantile   Tnut  •>  Dittrid  of  CdvnMa:  U.  S.  r.  Burgr 

Co.  V.  Hensey,  205  U.  S.  298,  61  L.  ed.  dc^,  13  D.  C.  App.  606. 

811,  27  Sup.  Ct.  536,  affirming  27  App.  Indiana:  United  SUtes  F.  &  G.  Co. 

D.  C.  210;  Ckrk  v.  Barnard,  108  U.  S.  c  American  Blower  Co.,  41  Ind.  An>. 

436, 27  L.  ed.  780, 2  Sup.  Ct.  878.  620,  84  N.  E.  655. 

Jtuiiana:  DDO&ldBon  v.  State  (Ind.  "  Minneaola:  QnmH  r.  Muii^,  103 

App.),  90  N.  E.  132.  Mimk.  219, 114  N.  W.  763. 

MinnetUa:  Alien  r.  Eneroth,    HI  Sm&  Dakota:  Palmer  ».  Schura,  23 

Minn.  396, 127  N.  W.  426.  8.  D.  283,  117  N.  W.  150. 

Vtnnont:  Spear  v.  Stacy,  28  Vt.  61.  **  Cobb  v.  People,  84  m.  511  (liquor 

In  Chunbera  v.  Ft.  Bend  County,  dealw'a  bond). 

14  Tex.  34,  the  actual  damages  were  "  Alabama:  Higgiwa  p.  Manafield,  62 

not  allowed,  on  the  grovind  that  they  Ala.  267;  Drake  e.  Wd>b,  63  Ala.  596. 

were  uncoDacionable.    Ante,  i  e06e.  lUinoi*:  Silebe  v.  Lucas,  53  111.  479. 

••  JtfinttMQta;  Allen  v.  Eneioth,  111  Nea  York:  BenaeU  ir.  Brown,  20 

Minn.  395, 127  N.  W.  4^.  N.  Y.  99. 

Vermont:   Spear  t>.    Stacy,    26  Vt.  Vermont.' Campbell  v.  TaibeH,  5S  Vt. 

91.  455. 

'State  V.  Hinsdale-Doyle  Granite  ** Alabama:  Windham  v.  Coata,  8 

Co.,  117  Ind.  476,  20  N.  E.  437.  Ala.  285;  Seamana  v.  White,  8  Ala.  650. 
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relate  to  actions  on  the  bond;  the  measure  of  damages  in  ac- 
tions of  which  the  gist  is  the  misuse  of  legal  process,  or  trespass 
to  the  person,  actions  to  which  resort  may  often  be  had  in  ad- 
dition to  the  remedy  by  debt  oo  bond,  is  determined  by  wholly 
different  considerations.'' 

A  bond  given  imder  a  statute  must  conform  strictly  to  the 
statutory  requirements;  but  if  by  reason  of  failing  to  do  so  it  is 
void  as  a  statutory  bond,  it  may  nevertheless  be  valid  as  a 
common-law  bond.  In  that  case  the  measure  of  damages  upon 
it  will  be  regulated  by  the  imnciples  of  the  common  law." 

§  661.  Reduction  of  damages. 

In  conformity  with  the  general  principle  of  indemnity,  the 
rules  of  reduction  apphcable  to  trover  and  other  classes  of  ac- 
tion, are  recognized  here.  Thus  where  a  plaintiff  in  the  original 
action  in  which  he  had  obtained  an  attachment,  had  been  non- 
suited, he  was  permitted  to  show  in  reduction  of  damages  in 
the  action  on  the  attachment  bond,  that  the  property  thus 
attached  had  been  reattached  in  a  subsequent  action  by  him, 
which  had  been  prosecuted  to  a  judgment,  und^  which  the 
property  was  sold.*'  Had  the  original  taking  been  mala  fide, 
however,  without  color  of  legal  ri^t,  it  may  be  infored,  from 
the  opinion  of  the  court,  that  this  would  not  have  been  allowed. 
But  in  Oregon  the  same  decision  has  been  reached  where  the 
first  attachment  was  not  made  in  good  faith.""  So,  again,  where 
the  statute  provided  that  in  actions  to  determine  claims  to  real 
property,  the  plaintiff  must  recover  on  the  strength  of  his  own 
title,  it  was  held  in  an  action  on  a  bond  given  upon  the  granting 
of  an  injimction  to  restrain  a  plaintiff  from  cutting  timber  on  a 

Iowa:  Ferry  t>.  Denflon,  1  Gr.  467.  Mxuowi:  State  r.  Tliomas,  19  Mo. 

JfarytoMt;  Levy  e.  Taylor,  24  Md.  613, 61  Am.  Deo.  580. 
282.  "  VmUd  SIoIm:  Dinm  e.  U.  8.,  1 

Mitiuaippi:  Rubon  v.  SUipbxa,  26  Brodt.  177. 
Miss.  253.  lOmoi*:  Moulding  v.  WiOutrU,  169 

Ncai  York:  Roberta  d.  White,  73  N.  111.  422,  48  N.  E.  180,  67  111.  App.  659. 
Y.  375.  New  HamptMre:  Claggett  a.  Bicb- 

Vermont:  Sturges  v.  Knapp,  36  Vt.  anla,  4fi  N.  H.  360, 
439.  "Eari  v.  Spooner,  3  Den.  (N.  Y.) 

-Kentueku:  Pettit  p.  Meioer,  8  B.  246. 
Mod.  si.  "  Moirison  b.  Crawford,  7  Ore.  472. 
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tract  of  land,  that  the  defendant  mlf^t  show  in  reduction  that 
the  plaintiff  had  no  title  to  the  land  and  no  i^t  to  cut  timb^ 
on  it.^  In  short,  in  a  proper  case  the  defendant,  in  order  to  re- 
duce the  damages,  may  show  any  admissible  facts  to  prove  the 
damages  less  than  they  would  at  first  seem,^*  as  that  the  con- 
sequences should  have  been  avoided.'*  A  set-off  may  be  allowed 
in  a  proper  case.^* 

§  6Bla.  Actions  against  sureties. 

The  liability  of  the  sureties  on  a  bond  is  to  be  construed 
strictly,  and  is  limited  by  the  actual  language  of  the  bond,'* 
though  the  natural  meaning  of  the  language  will  be  followed.'* 
Therefore,  in  the  absence  of  provisions  in  the  bond  which  would 
lead  to  an  opposite  result,  the  sureties  are  not  liable  for  de- 
faults preceding  the  execution  and  delivery  of  the  bond; "  nor 
can  they  be  called  upon  to  contribute  to  losses  for  which  the 
liability  hes  primarily  on  the  parties  to  other  bonds."  If  the 
parties  on  two  bonds  are  jointly  liable,  the  sureties  on  both 


njenkiiui  v.  Parkhill,  25  Ind.  473; 
but  see  W&tenn&n  v.  Frank,  21  Mo.  lOS 
(Huit  on  deliveiy  bond;  defendant  can- 
not ahow  title  in  himselT). 

"  MaryUtTid:  RavdingB  v.  Adsms,  7 
Md,  26  (bond  for  deed;  title  had  come 
to  hax  of  plaintiff  and  plaintiff's 
equitable  title  would  defeat  ejectment). 

MaetiuJtuseUa:  Merrill  p.  Mclntire, 
13  Gray,  157  (bond  to  pay  money; 
may  ahow  payment,  though  not  set  up 


er). 


AtUwiai:  Wagner  v.  Dette,  2  Mo. 
App.  254  (to  keep  property  clear  of 
liens;  payment  by  plaintiff  to  discharge 
lien  reduced  amount  he  must  pay  for 
building  house). 

"  Niagara  F.  P.  Co.  v.  Lee,  20  App. 
Kv.  217,  47  N.  y.  Supp.  1. 

"  Van  Etten  v.  Kosters,  48  Neb.  152, 
66  N.  W.  1106. 

^*  California:  Ogden  c.  Davia,  116 
Cal.  32,  47  Pac.  772. 

lUinMt:  People  v.  Moon,  4  111.  123. 

Maryland^  Fullerton  v.  Miller,  22 
Md.  1. 

iVeu  York:  Sutorius  r.  DunstaD,  £9 


N.  Y.  Super,  a.  166,  13  N.  Y.  Supp. 
601. 

Ohio:  Smith  c.  Hueaman,  30  Oh. 
St.  662. 

llierrfore  they  are  not  liable  for  any 
act  of  the  principal  not  covered  by  tJie 

United  Statet:  Johnston  o.  Sexton, 
159  Fed.  70,  86  C.  C.  A.  260. 

Ctdifomia:  Gomex  e>.  Scanlan,  156 
Cal.  528,  102  Pac.  12. 

"Shreffler  t>.  Nadelhoffer,  133  111. 
536,  25  N.  £.  630. 

"  VniUd  Stalat:  Meyers  v.  U.  8., 
1  McLean,  403. 

lainoit:  Bartlett  v.  Wheeler,  195  111. 
446,  63  N.  E.  169. 

New  Jersey:  JeffeiB  p.  JohnaoD,  18 
N.  J.  L.  382. 

Texas:  Wondelohr  o.  Grayson 
County  Nat.  Bank  (Tex.  Civ.  App.), 
106  S.  W.  413. 

"  Neia  York:  Barnes  p.  Cushing,  43 
App.  Div.  158,  59  N.  V.  Supp.  345. 

Tenneuee:  Moore  p.  Lossiter,  16 
Lea,  630. 
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bonds  contribute  to  the  loss.^  Sureties  cannot  be  held  liable 
in  exemplary  damages,  even  when  such  damages  may  be  re- 
covered against  the  principal." 

The  siireties  beii^  privies  to  an  action  against  their  princi- 
pal, they  are  bound  by  a  judgment  against  him  with  regard 
both  to  the  fact  of  liability  and  to  the  amotmt  of  damages;  "^ 
and  they  are  also  bound,  as  to  amount  of  damage,  by  his  ad- 
missions," and  by  the  recitals  of  the  bond.'^ 


*>/<hm:  State  v.  McGlothlio,  $1 
Iowa,  312, 16  N.  W.  137. 

North  Carolina:  lilee  v.  Kogen,  113 
N.  C.  197, 18  S.  E.  104,  37  Am.  St.  Rep. 
627. 

Ohio:  Swisher  v.  McWhinn^,  64 
Oh.  St.  343, 60  N.  £.  G6£. 

Ofegen:  Thompeon  v.  Dekum,  32 
Ore.  506,  52  Pac.  517,  755. 

"  £«niuaby.- Johnson  v.  Willianw,  111 
Kjr.  289,  63  S.  W.  759;  Growb&rger  v. 
Vmted  States  F.  &.  G.  Co.,  126  Ky. 
118,  102  8.  W.  873,  31  Ky.  L.  R.  565, 
II  L.  R.  A.  {N.  S.)  758. 

iSinnetola:  North  n.  Johnson,  58 
Minn.  242,  69  N.  W.  1013, 

Oklahoma:  Hixon  v.  Cupp,  S  Okla. 
546,  4a  Pac.  927. 

"lUmoU:  McAllister  v.  CUifc,  86 
lU.  236. 

/otM.-  Mason  v.  Riehorda,  12  la.  73; 
Krepper  v.  Glenn,  73  la.  730,  36  N.  W. 
763. 

KanaoM:  Kennedy  t>.  Brown,  21  Kan. 
171;  Krat  8tal«  Bank  o,  Martin,  81 
Kan.  794,  106  Poc.  1066;  O'LoughUn 
p.  Can,  9  Kan.  App.  818,  60  Pac. 
478. 

Kmhidf]/:  Hobba  i>.  Middleton,  1  J. 
J.  Manh.  176. 


Midtifan:  People  v.  Inning,  73  Mich. 
284,  41  N.  W.  424. 

Mintumta:  Jaoobson  v.  Andenon, 
72  Minn.  426,  75  N.  W.  607. 

Miuouri:  State  e.  Beming,  74  Mo. 
87,  41  Am.  Rep.  305;  Wolff  d.  Schaefer, 
74  Mo.  154. 

MonUnta:  Botkin  v.  KleinBchmidt, 
21  Mont.  1,  62  Pac.  663,  69  Am.  St. 
Rep.  641. 

New  York:  Methodist  Church  v. 
Baricer,  18  N.  Y.  363;  Douglass  r. 
Ferris,  138  N.  Y.  192,  34  Am.  St.  Rep. 
436,  33  N.  E.  1041;  Poillan  v.  Volken- 
ning,  11  Hun,  386  (finding  of  referee 
and  judgment  on  it). 

Ohio:  Braiden  d.  Mercer,  44  Oh.  St. 
339,  7  N.  E.  156;  BUgle  n.  Entrekin, 
440h.8t.637, 10N.E.67S. 

Oregon:  Drake  f .  Sworts,  24  Ore.  198, 
33  Pac.  663;  lliompeoa  v.  Dekum,  32 
Ore.  506,  52  Pw.  517,  765. 

Maryland:  Inglehart  v.  State,  2  Gill 
&  J.  235  (only  prima  fade  evidence 
agMDst  surety). 

MoMoehuaett*:  Dawes  f.  Shed,  15 
Mass.  6,  8  Am.  Dec  80  (sureties  may 


contractor  will  ordinarily  n 
liability   of    the    suretiea.     St.    Paul 
Foundry  Co.  c  Wegmann,  40  Minn. 
419,  42  N.  W.  288. 
**  Coital  Lumbering  Co.  v.  Learned, 
Hen  bond  the     36  Ore.  544, 59  Pac.  454, 7  Am.  St.  Rep^ 


iger  Mfg.  Go.  v, 
Reynolds,  168  Mass.  588,  47  N.  E.  438, 
60  Am.  St.  Rep.  417. 

Tenneaaee:    Young     v.     Hare,     11 


So  on  a  mechanic' 
price  fired  in  the  contract  between  the 
oontnctw  (the  principal)  and  a  sub- 


792, 
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CJuestions  of  the  dischai^  of  sureties  from  liability  because 
of  particular  circumstances,  not  presenting  questions  <rf  t^e 
measure  of  damages,  do  not  fall  witliin  the  scope  <^  this  work 
and  cannot  be  discussed  at  length."' 


B. — Bonds  Givxn  in  Jttdicial  PROCEEDDraa 

§  682.  Attachment  bonds. 

Where  a  party  gives  a  bond  before  suing  out  an  attachment 
on  perscHial  property,  the  direct  loss  of  the  owner  is  the  loss  of 
use  of  the  property  pending  attachment  proceedings;  and  the 
value  of  the  use  of  the  prop^y  may  therefore  be  recovered  in 
an  action  on  the  bond.'*   The  owner  may  also  recover  compen- 


set  up  statute  of  UmiUtioiu  though 
principal  did  not). 

Norih  CaroUna:  McKellar  v.  Powell, 
4  Hawks,  34. 

Tm7it*»«e:  Atldns  v.  Bail]',  9  Yers- 
111  (iudgment  confeved  by  principal 
on  an  official  bond  after  be  retired 
from  office). 

Wett  Virginia:  State  0.  Nutter,  44 


W.  Va.  385,  30  S.  E.  67  (only  evidmee: 
atmtU.  In  thia  eaae  the  condition  of 
the  bond  was  to  p^  a  jodgni^t 
against  the  principal). 

They  are  of  coune  equally  entitled 
ta  the  benefit  (rf  a  prior  judgnMut  in 
favor  of  tltetr  principal  »eMn«t  dw 
same  plaintiff.  Renkwt  v.  Elliott,  U 
Lea  (Tenn.),  23fi. 


*■  Sureties  have  beoi  held  discharged 
in  the  foUowing  casee: 

ArkantoM:  Haden  v.  Swepston,  64 
Ark.  477,  43  S.  W.  393  (ordo'  of  re- 
moval of  prindpal  afterward  re- 
Bcinded). 

Lmdeiana:  McMiUen  «.  Gibson,  10 
La.  617  (increase  of  obligation  on  the 
bond). 

Nwi  York:  People  e.  Janaen,  7  Johns. 
332,  S  Am.  Dec  275  (laohea). 

Tmnttate:  Johnson  v.  Hacker,  8 
Heiak.  388  (extenmon  of  time). 

They  have  been  held  not  discharged 
in  the  following  eases: 

Mitaiaai-ppi:  Denio  v.  State,  60 
Miss.  949  (change  of  prindpal's  duties). 

Nw>  York:  People  0.  Ruwll,  4 
Wead.  570  (laches);  Homer  «.  Lyman, 
2  Abb.  App.  390,  4  Keree,  237  (change 
of  statute  as  to  costs);  Atlantic  &  P. 
T.  Co.  V.  Banes.  64  N.  T.  385,  21 
Am.  Rep.  621  (failure  te  give  notice 
of  principal's  default). 


Ohio:  Hanna  v.  International  Pe- 
troleum Co.,  23  Oh.  Si.  622  (ubbmp 
terial  change  in  process);  Dawaon  *. 
State,  38  Oh.  St.  1  (change  of  i»»- 
eipal's  dutJee);  McGaughey  b.  Jaooby, 
64  Oh.  St.  487,  44  N.  E.  231  (fraud  <A 
principal  in  procuring  Bignaturea). 

**  Arkaim*:  Boatwright  ir.  Stewai^ 
37  Aik.  614. 

Iowa:  Porter  v.  Sm^^t,  63  Ia.  365, 
19  N.  W.  282. 

Keniudey:  Blakely  t>.  Bogard,  136 
8.  W.  616. 

Miaaaiuri:  State  v.  McKeon,  25  Mo. 
App.  667. 

Ohio:  Bruce  tr.  Coleman,  1  Handy, 
616. 

Texa*:  Munnerlyn  v.  Alexander,  38 
Tex.  125. 

So  whcm  money  is  garnished  interest 
on  the  money  during  the  period  of  de- 
tention may  be  recovered  on  Uie  bond. 

Alabama:  Alabama  8.  L.  Co.  D.  Reed, 
99  Ala.  19, 13  So.  43. 
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sation  for  a  depreciation  in  the  value  of  the  property,  measured 
by  the  difference  in  the  value  of  tJie  property  at  the  time  of 
suing  out  the  attachment  and  at  the  diesolutioD  of  it."'  Where 
the  property  was  sold,  the  measure  of  damages  is  the  value  of 
the  property,  not  necessarily  the  amount  for  which  it  sold;" 
diminished,  however,  by  the  fact  that  the  proceeds  were  paid 
over  to  the  owner,"  or  went  to  discharge  a  debt  legally  due 
fnxQ  him.^  The  value  taken  is  the  value  of  the  property  at  the 
time  of  ihe  attachment,  not  at  the  time  of  sale,  together  with 


Oaorgia:  Fonrth  Nat.  Bank  b 
96  Ga.  728, 24  S.  E.  463^ 

lUifieit:  BOoat        ~ 
m.  App.  340. 

Kmdvtky:  Vanatta  «.  Vaaatta,  21 
Kj.  L.  Rep.  1464,  66  S.  W.  686. 

Mimturi:  State  v.  FUrahcim,  13 
Mo.App.  1,110  B.W.  17. 

Nme  York:  Nortiiampton  Nat.  Bank 
V.  Wjlie,  £2  Hun,  148,  4  N.  Y.  Supn. 

Kur. 

TOiere  tbe  goods  did  not  belong  t6~ 
the  plaintiff  he  oonld  not  raoover  diun- 
a|!es  for  kiaa  of  lue  of  the  goods.  Tebo 
t>.  BetanoouTt,  73  Miae.  868, 19  So.  833, 
65  Am.  Bt.  R^.  573. 

Where  the  goods  attached  were  a 
portion  of  a  stock  in  trade,  pUntifi 
<»uld  not  raoover  iot  Ioob  of  use  i£  the 
enthe  shop.  Charies  City  Plow  ft  M. 
Co.  9.  Jonee.  71  la.  234,  32  N.  W.  280. 

■*  Arluaua*:  Boatwright  v.  Stewart, 
37  Aril.  614. 

Co^ormo:  Frankel  t>.  St«n,  44  Cal. 
168. 

Ohio:  ]%uoe  ».  Coleman,  1  Handy, 

eis. 

TmncMM:  Doll  v.  Cooper,  9  Lea,  676. 

At  least  where  the  depreciation  in 
vahte  was  caused  by  ne^igent  keeping 
of  the  goods  by  the  sheriff: 

Alabama:  Crofford  v.  Vassar,  06  Ala. 
648,  10  So.  350;  Vandiver  v.  Waller, 
143Ala.  411,  39  8a.  136. 

CaHJorvia;  WitherapocHi  s.  Cross, 
136  Cat.  96,  67  Fae.  18. 

Iowa:  Bisul  t>.  Tharp,  S3  la.  665, 
94  N.  W.  1044;  Ruthven  v.  Beokwith, 


84  la.  716,  46  N.  W.  1073,  61  N.  W. 
163. 

But  when  the  market  price  of  stock 
fell  while  it  was  under  attachment  the 
court  held  that  nnoe  it  was  not  due  to 
the  attadunmt  it  was  sot  recoverable 
on  the  bond.  Miller  ir.  Ferry,  50  Hun, 
256,  2  N.  Y.  Supp.  863. 

"Alabama:  Hundley  «.  Okadwick, 
109  Ahk  675, 19  So.  845. 

AThmsaa:  Norman  v.  Fife,  61  Ark. 
33,  31  S.  W.  740. 

Indiana:  Trentman  v.  Wiley,  86  Ind. 
33. 

/omi.-  Porter  f .  Knight,  63  la.  366, 
19  N.  W.  282. 

liiatiaaippi:  Woolner  o,  Spalding, 
6S  Miss.  204. 

Mitaowri:  State  v.  qage,  52  Mo. 
App.  464;  State  v.  Ryley.  76  Mo.  App. 
412. 

North  CaroHna:  Stein  s.  Court,  122 
N.  C.  280,  30  S.  E.  340. 

'  Arkatuai:  Boatwright  v.  Stewart, 
37  Aric.  614. 

Irtdima:  Trentman  o.  Wiley,  86  Ind. 
33. 

'  Alabama:  Hamilton  c  Maxwell, 
119  Ala.  23,  34  So.  456  (appUed  on 
debt  sued  on  by  consent  of  debtor). 

Arkatuat:  Norman  v.  Fife,  61  Ark. 
33,  31  8.  W.  740  (debt  on  which  at- 
tachment suit  was  brought). 

Imaa:  Ruthven  v.  Beckwith,  84  la. 
715,  46  N.  W.  1073  (debt  on  which 
attachment  is  brought);  Schwarte  v. 
Davis,  90  la.  324,  330,  67  N.  W.  849, 
48  Am.  St.  Rep.  446  (mortgage  debt). 
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intereBt  on  the  value."  Damages  cannot  be  obtained,  accord- 
ing to  the  prevailing  doctrine,  for  loss  of  credit  caused  by  the 
attachment  of  a  stock  of  goods  used  in  business; '°  but  on  tiie 
other  hand  the  weight  of  authority  allows  the  recoveiy  oi  com- 
pensation for  loss  of  busineas  caused  by  such  attachment.*' 
Consequential  damages  may  be  recovered  in  a  proper  case.  So 
where  by  the  attachmoit  a  party  is  prevented  from  performing 
a  contract,  and  material  or  propoly  prepared  or  procured  to 
enable  him  to  do  so  is  thus  depreciated  in  its  value  to  him, 


In  some  joiiwiictionB  bb  has  beoi 
seen  (ante,  {60),  the  amount  applied 
in  Uie  suit  in  which  the  wrongful  at- 
tachment waa  made,  without  oonaent 
of  the  debtor,  cannot  be  deduotsd. 
Bundle  tr.  Chadwick,  109  Ala.  676, 19 
80.846. 

••  Miuouri:  Stat«  e.  Rytey,  76  Mo. 
App.  412. 

Peniuybxima:  Keeler  v.  Ricko',  3 
Northampton  Co.  Rep.  48. 

•0  United  Statet:  L.  Bucki  ft  Bon  L. 
Co.  e.  Mdelity  A  D.  Co.,  109  Fed.  393, 
48C.C.A.43A. 

Arktrntaa:  HoUiday  d.  Cohen,  34 
Ark,  707. 

Calf/'ffrma.-  Heath  v.  Lent,  1  Cal.  410. 

lUinaii:  Obeme  v.  Gaytord,  13  111. 
Ai^.  30  (see.  MacVeagh  v.  Bailey,  29 
m.  App.  606). 

lomt:  Campbell  e.  Chamberiain,  10 
la.  337;  Plumb  v.  Woodmaiuee,  34  la. 
116;  Lowenstein  v.  Monroe,  66  la.  82, 
7  N.  W.  406. 

Kmiacky:  Mocerf  v.  Stinnan,  16  Ky. 
L.  Rep.  587,  29  8.  W.  324;  Pettit  v. 
Mercer,  8  B.  Mon.  51. 

MUsitnjrpi:  Marqueie  v.  Ekmt- 
heimer,  69  Miss.  430, 

Miaiouri:  State  v.  Stark,  76  Mo.  566; 
State  ».  McHale,  IS  Mo.  App.  478; 
8Ute  r.  Coombs,  67  Mo,  App.  199. 

Ohio:  Alexander  v.  Jacoby,  23  Oh.  8t. 
358. 

Oregon:  Drake  v.  Sworts,  24  Ore.  198, 
S3  Pac  663,  41  Am.  St.  Rep.  854, 

Texat:  Kiifoe  r.  Provine,  78  Tex.  353, 
14  S.  W.  849. 


Vermimt:  Weeks  c  FkmoU,  53  Tt. 
67. 

WatMn^m:  Seattle  CmtHaay  Co.  *. 
Haley,  6  Wuh.  302,  33  Pac.  660. 

Wiaeontin:  Braunsdorf  tr.  Fdtaier, 
76  Wis,  1,  46  N.  W.  97. 

In  some  jurisdictions,  boweTer,  dam- 
ages may  be  reooretvd  for  lose  of  credit. 

AUOxma:  PoUoek  e,  Gantt,  09  Ala. 
373,  44  Am.  Rep.  519;  Flouroqy  tr. 
Lyon,  70  Ala.  306;  Marx  >.  Leinkauff, 
93  Ala.  453,  9  So.  318;  Birminf^iani 
D.  Q,  Co.  tr.  Unley,  122  Ala.  534,  26 
So.  138. 

N^bradca:  Meyer  p.  Pagan,  34  Neb. 
184,  61  N.  W.  763. 

Where  numey  is  attached,  loo*  of 
credit  is  of  course  diaallowed  as  remote. 
Alabama  State  Land  Co.  p.  Reed,  99 
Ala.  19,  13  So.  43. 

*^AliAama:  Polloek  s.  Gantt,  00 
Ala.  373,  44  Am,  Rep,  619;  Man  b. 
Leinkaufi,  93  Ala,  453,  400,  9  So.  318; 
Binningham  Dry  Goods  Co.  v.  finley, 
122  Ala.  634,  26  So.  138. 

imtuM,:  Obeme  r.  Gayloid,  13  HI. 
App,  30. 

Ktmiveky:  Mocerf  o.  Stinnan,  16  Ky. 
L.  Rep.  687,  29  S,  W.  324. 

Ntbnuka:  Meyer  e.  Pagan,  34  Neb. 
184,  61  N.  W.  753. 

Ohio:  Alexander  p.  Jacoby,  23  Oh. 
St.  358. 

See  Com,  v.  Magnolia  V.  L.  A  I.  Co., 
163  Pa,  99,  20  Atl.  793. 

Contra,  L,  Bucki  ft  Son  L.  Co.  •■ 
Fidelity  ft  D.  Co.,  109  Fed.  393,  48  G. 
C  A.  436. 
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such  damage  has  been  held  to  be  embraced  in  the  attachment 
bond,"  and  he  may  also  recovo*  the  loss  of  the  profit  of  the 
contract.'*  If  he  is  able  by  other  means  to  perform  the  con- 
tract, the  expense  of  the  employment  of  such  means  may  be 
shown.'*  So  in  an  action  on  an  attachment  bond,  where  the 
property  attached — cattle — was  removed  from  a  good  range 
to  a  bad  one,  plaintiff  was  allowed  to  recover  the  increased 
value  they  would  have  acquired  by  being  fattened  on  a  good 
range."  But  on  the  other  hand  no  remote  or  merely  specu- 
lative loss  is  a  subject  of  compensation;  **  thus  no  damages 
can  be  recovered  for  an  illegal  act  of  the  sheriff,  not  directed 
by  the  defendant,  since  it  is  not  a  proximate  result  of  the  at- 
tachment; "  and  where  after  dissolution  of  the  attachment  an 
appeal  is  taken,  no  damages  can  be  recovered  on  the  bond  be- 
cause of  the  appeal.'^  Where  property  is  tied  up  by  a  wrongful 
attachment  the  owner  cannot  recover  the  amount  of  taxes  as- 
sessed and  paid  pending  the  attachment.**  Where  real  estate 
is  attached,  the  owner's  possession  not  being  disturbed,  the 
damages  will  usually  be  nominal.  No  recovery  can  be  had  for 
depreciation  in  the  value  of  the  property, '°''  or  for  loss  of  credit 
by  reason  of  the  attachment."" 

Damages  may  in  a  proper  case  be  reduced,  as  by  showing  that 
the  plaintiff  got  back  his  goods  without  expense  or  injury  by 

"  Carpenter  c.  StevenMm,  6  Btuh  /Utnou:  Crow  v.  Nation&l  Bank,  62 

(Ky.).  250.  m.  App.  24. 

»  State  V.  Andiewe,  30  W.  Va.  36,  ••  Qetard  «.  Gateau,  IS  lU.  App.  620. 

19  S.  E.  3S5.  "So  where  property  in  the  hands 

*'  State  t>.  HcKeon,  26  Mo.  App.  667  of  a  receiver  was  taxed,  it  could  not_be 
(expenw  of  hire  of  teams  to  peifoim  aamimed  that  the  receiver  would  have 
contiact,  for  which  the  teams  attached  disposed  of  the  funds  so  as  to  escape 
had  been  provided,  may  be  shown,  as  tamtion.  Nor  are  the  ordinary  ex- 
establishing  the  value  of  the  use  of  the  penace  of  manage  the  fund  charge- 
teams  attached).  able  on  the  bonds  since  they  are  in- 

"  HoEe  t>.  Norton,  22  Kan.  374.  cidental  to  the  enstenee  ct  the  fund. 

"  PmtTMvlRittta;  Com.  v.   Magnolia  Stringfield  r.  Hiiech,  04  Tenn.  426,  29 

V.  L.  ft  I.  Co.,  163  Pa.  99,  29  AU.  793.  S.  W.  600,  4S  Am.  Bt.  Rep.  733. 

Textu:  Moore  p.  United  States  F.  ft  "*  CaHfontia:  Heath  v.  Lent,  1  Cal. 

O.  Co.,  62  Tex.  Qv.  App.  286,  113  410. 

S.  W.  947.  Imaa:  "Hsdale  v.  Major,  106  Iowa,  1, 

*>  Alabama:  Watts  e.  Rioe,  76  Ala.  76  N.  W.  663,  68  Am.  St.  Rep.  263; 

289;  JeSereon  County  Bank  e.  Eboni,  Ames  v.  ChirurK,  132  N.  W.  427. 

84  Ala.  629,  4  So.  386;  Cn>ITord  v.  "'  Elder  o.  Eutner,  »7  Cal.  490,  32 

Vassar,  96  Ala.  648,  10  So.  3S0.  Pao.  663. 


itizecy  Google 


1402 


ACTIONS   UPON   BONDS 


§682a 


replevin,  >*>^  by  filing  a  forthcoming  or  restitution  bond,^  or  by 
default  of  appearance  of  the  creditor  in  the  attachment  suit."* 
It  has  however  been  held  that  the  existence  c^  a  chattel  mort- 
gage on  the  propoty  would  not  Himiniah  the  [daintiff's  recov- 

eiy.»* 

§  682*.  Counsel  fees  and  expenses  in  ptocuiing  dissolution  of 
attachment. 

Ou  the  attachment  bond  the  plaintiff  may  recover  his  coun- 
sel fees  and  other  legal  expenses  in  procuring  a  dissolution  of 
the  attachment, ""  but  not  expenses  incurred  in  defending  the 

JfianiMi>pi.'  Budclay  v.  Van  JK-ret, 
70  Uiv.  622,  12  So.  g06. 

MiMouri:  SUte  p.  O'Neilt,  4  Mo. 
App.  221  (including  fees  in  proceeding 
for  dinolutJon  afta-  attachment  dis- 
Rotved  by  Eiving  bond);  State  v.  ADeo, 
124  Mo.  App.  466,  103  8.  W.  1090; 
State  V.  Flanheim,  13  Mo.  App.  1,  119 
S.  W.  17. 

NAratka:  lU^mood  v.  Gcem,  12 
Neb.  216,  10  N.  W.  709,  41  Am.  Rep. 


**>  Painter  v.  Homi,  117  Ala.  322, 
23  So.  83, 97  Am.  St.  Rep.  170. 

<M  Bick  t>.  Lang,  IS  Ind.  App.  603, 
14  N.  E.  655. 

"*  Groat  V.  Gille^ie,  26  Wend.  (N. 
Y.)  383. 

»*  Hartmann  v.  Hoffman,  66  App. 
DiT.  443,  72  N.  Y.  Supp.  982. 

">  Uniud  Slaia:  L.  Budd  A  Scm  L. 
Co.  p.  Fidelity  ft  D.  Co.,  109  Fed.  393, 
48  C.  C.  A.  430. 

AUOama:  Dothaid  v.  Sheid,  69  Ala. 
135;  Troy  o.  Bogera,  113  Ala.  131,  20 
So.  99B;  Vandiver  v.  WaDcr,  148  Ala. 
411,  39  So.  136. 

ArhmtM-.  Boatwright  ».  Stewart,  37 
Arte.  014. 

Florida:  Gooulea  v.  De  Puniak 
H.  T.  Co.,  41  Fla.  471,  26  So.  1012. 

Georgia:  Fourth  Nat.  Bank  v.  Mayer, 
96  Gft.  728,  24  B.  E.  453. 

/ttinou:  Damron  v.  Sweetoer,  16  Dl. 
App.  339. 

/ndMna:  Trentman  v.  Wiley,  85  Ind. 
33. 

lawv  Porter  v.  Knight,  63  lo.  365, 
19  VS.  W.  282;  Petera  v.  Snavely- 
Aahton,  144  la.  147,  122  N.  W.  836. 

KentMky:  United  States  F.  <fc  G.  Co. 
e.  HowB,  109  S.  W.  343,  33  Ky.  L.  Rep. 
131 ;  Blakely  r.  Bogard,  136  S.  W.  616. 

Lovisiana:  IJttlejohn  v.  Wilcox,  2 
La.  Ann.  620;  Acceaeory  T.  Co.  tr. 
McCerrm,  13  U.  Ann.  214. 

Midrioan:  Swift  v.  Plesener,  39 
Mich.  178. 


763. 

New  York:  Hartmann  v.  Burtis,  65 
App.  DiT.  48J,  72  N.  Y.  Supp.  914; 
E^Mtein  >.  United  States  F.  Co.,  2B 
Misc.  295,  60  N.  Y.  Supp.  527;  Marks 
p.  MassachiMtta  B.  A  I.  Co.,  117  N.  Y. 
Supp.  1019. 

Ohio:  Alexander  f.  Jacoby,  23  (%. 
St.  358. 

Oregon:  Drake  8.  Sworts,  24  Ore.  198, 
SSPae.  663. 

Permejfbania:  Com.  v.  Magnolia  V. 
L.  &  I.  Co.,  103  Pa.  99,  29  Atl.  793; 
Berwald  «.  Ray,  165  Pa.  192,  30  AtL 
727. 

Waakittglon:  Heltrich  v.  M^r^,  11 
Waah.  186,  39  Pac.  456. 

No  oounael  feea  con  be  recovered  if 
the  emit  was  not  defended.  BaMwin  s. 
Walker,  94  Ala.  614,  10  So.  391.  Or  if 
no  attachment  was  in  fact  made,  since 
no  defense  was  neoessaty.  State  «. 
Binney,  127  Mo.  App.  710,  106  S.  W. 
1114.  But  fees  m^  be  recovered  even 
if  the  attempt  to  vacate  the  attaok- 
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principal  suit; '"  a&d  if  there  were  no  expenses  caused  solely  by 
the  attachment  proceedit^,  there  can  be  no  recovery  on  th^ 
account.""  Recovery  of  legal  expenses  includes  necessary 
travelling  fees  in  attending  court.""  Inafew  States  no  recovery 
can  be  had  for  counsel  fees  unless  they  have  actually  been 
paid.^*o  No  recovery  can  be  had  on  the  bond  for  the  legal  ex- 
penses of  a  third  person  who  intervened  to  elaiin  the  goods.'" 
In  a  few  States  the  statute  under  whieb  the  bond  is  f^ven  is 
interpreted  as  allowing  a  recovery  on  the  bond  of  the  Idgal  «c- 
penses  in  the  entire  suit."* 


§  683.  Exemplafy  damages. 
Under  the  statutes  of  some  States,  if  the  wrongfiil  attach- 


ment failed,  if  liie  motion  wm  not  de- 
nied on  the  merits,  and  the  attaching 
party  uttimstel;  fa9ed  on  the  main 
inue.  Tyng  v.  American  Surety  Co., 
60  App.  Div.  137, 74  N.  Y.  Snpp.  J502. 

*"  Florida:  GofualeB  »,  De  Funiak 
H.  T.  Co.,  41  Fla.  471,  26  So.  1012. 

lOinoU:  DanTon  e.  Sweetacr,  16  Hf. 
App.  339. 

lotea:  Porter  v.  Knight,  63  la.  365, 
19  N.  W.  282;  Ainea  o.  Chintrg,  132 
N.  W.  «27. 

KerUvtki/:  Vannatta  e.  Vannatta,  21 
Ky.  L.  Hep.  1464,  65  S.  W.  686. 

Lom*iana:  Adam  p.  Gomila,  37  La. 
Ann.  479. 

iiinntMta:  Fnwt  v.  Jordan,  37  Minn. 
644,  30  N.  W.  713  (though  the  attach- 
ment was  necewai?  to  give  juradio- 

New  Yvrk:  Northampton  Nat.  Bank 
p.  Wylie,  52  Hun,  146,  4  N.  Y.  Supp. 
907,  26  N.  Y.  St.  Rep.  286,  16  N.  Y. 
Civ.  Proc.  326. 

OhUt:  Alexander  v.  Jaooby,  23  Oh. 
St.  368, 

W(uMj\glon:  Hetfrich  v.  Meyer,  II 
Waah.  186,  39  Pac.  465. 

If  one  ffimi  is  paid  for  the  entire  de- 
fence, such  part  of  it  oa  in  leaaonably 
to  be  charged  to  the  attachment  may 
be  reoovered.  McChire  e.  Renaker, 
21  Ky.  L.  Sqt.  860,  SI  S.  W.  317. 


In  New  York  if  the  attachment  is 
neceaaary  to  found  juriMiiction  it  has 
been  held  that  where  the  suit  b  dis- 
missed on  the  merits  oounsel  fees  on  the 
irtioh  suit  may  bo  recovered.  Flid  v. 
Tannum,  116  N.  Y.  Supp.  639. 

•M  Northampton  Nat.  Bank  o.  Wylie, 
62  Hnn,  148,  4  N.  V.  Supp.  907,  26 
N.  Y.  St.  Hep.  286, 16  N.  Y.  Civ.  Proc. 
326. 

"*  State  «.  Ebobe,  23  Mo.  App.  474. 

"^C<a^orma:  EMer  v.  Kutner,  97 
Cal.  490,  32  Prc.  663. 

Kmtacky:  Sbula  v.  Monimn,  3  Met. 
98. 

Contra,  Miaaowi:  Holthaus  v.  Hart, 
9  Mo.  App.  1;  State  p.  Oage,  62  Mo. 
App.  464. 

Ntm  York:  Epstein  o.  U.  8.  fidelity 
Co.,  29  Misc.  29S,  60  N.  Y.  Supp.  627; 
Ma^ks  p.  Maanchasetts  B.  A  I.  Co., 
117  N.  ¥.  Supp.  1019.  See  po«t, 
{685,n. 

">  Al/ibama:  Thompson  v.  Gat»S, 
IS  Ala.  32  (by  claim  of  title);  Flou^> 
noy  v.  Lyon,  70  Ala.  308  (by  claim  as 
garniabee}. 

North  Carotina;  St«n  v.  Coiart,  122 
N.  C.  280,  30  S.  £.  340  (by  claim  of 
title). 

■"Oreavee  v.  Newport,  41  Minn. 
240,  42  N.  W.  1069. 


itizecy  Google 


1404 


ACTIONS   UPON   BONDS 


ment  be  malicioxis,  exemplary  damages  may  be  recovered  in 
an  action  on  the  bond.*"  This  is  the  same  measure  of  damages 
which  is  adopted  in  an  action  of  tort  for  malicious  attachment.  "* 
The  allowance  of  exemplary  damages  is  based,  in  Alabama  at 
least,  on  the  peculiar  wording  of  the  statute,  which  expressly 
provides  for  damages  for  "the  wrongful  or  the  vexatious" 
suing  out  of  the  writ.""  As  a  consequence  of  this  right  to  re- 
cover exemplary  damages,  probable  cause  may  be  shown  in 
mitigation.^" 

In  moat  jurisdictions  exemplary  damages  cannot  be  recovered 
in  an  action  on  the  bond,  since  the  action  is  for  breach  of  a 
contract,  in  which  exemplary  damages  cannot  be  had.*" 


§  684.  Forthccnniiig  bonds — ^Bonds  to  dissolve  attadunent — 
Receiptors. 

Bonds  to  dissolve  attachment  (also  called  forthcoming  bonds] 


■'*  Alabama:  Kirkaey  o.  Jones,  7  Ala. 
622;  McCullough  e.  WaltoD,  11  Ala. 
492;  »utrpe  v.  Hunter,  16  Ala.  765; 
Forreet  v.  Collier,  20  Ala.  175;  Sei^  «. 
Greenwood,  21  Ala.  491;  Dotbard  o. 
Shdd,  69  Ala.  135;  City  Nat.  Bank  v. 
Jeflries,  73  Ala.  183;  Watta  v.  Rioe, 
76  Ala.  289;  Schloes  v.  Bovelsky,  107 
Ala.  606, 18  So.  71;  Mobile  F.  C.  Co.  v. 
LitUe,  108  Ala.  399,  19  So.  443;  Van 
Diver  v.  Waller,  143  AU.  411,  39  So. 
136. 

Iowa:  Gaddu  t>.  Lord,  10  la.  141; 
NoidhauB  v.  Pctcreon,  54  la.  68,  6 
N.  W.  77;  International  H.  Co.  v. 
Iowa  H.  Co.,  122  N.  W.  961. 

Tennessee:  Doll  v.  Cooper,  9  Lea,  576; 
Renkert  v.  Elliott,  11  Lea,  235. 

WoMkinglon:  Sloanc  v.  Langnt,  6 
Wash.  26, 32  Pac.  1015;  Levy  v.  Fleiscb- 
ner,  12  Wash.  15,  40  Pac.  384. 

No  damages  can  be  leoovered  by  the 
plaintiff,  it  has  beai  held,  irtiere  the 
malice  was  directed  against  a  third 
person  only.  Wood  v.  Batter,  37  Ala. 
60.  Nor  where  there  ia  no  actual  dam- 
age. Helfrich  o.  Meyer,  11  Wash.  186, 
39  Pac.  465. 

Exemplary  damages  cannot  be  r^ 


covered  against  a  principal  for  the 
act  of  his  agent.  Jackson  v.  Smith, 
75  Ala.  97.  Unices  it  was  ratified  by 
the  principal  with  full  knowledge. 
Baldwin  t>.  Walker,  94  Ala.  514,  10  So. 
391.  A  oorporaUon  may  be  subjected 
to  exemplary  damages  for  the  act  trf 
its  agent.  Jefferson  County  Bank  v. 
Eboni,  84  Ala.  529,  4  So.  386. 

In  Washington  "exemplary  dam- 
ages" does  not  mean  damages  by  way 
of  punishment  but  indeterminable 
actual  damages  such  as  damages  to 
reputation,  pride,  and  feeling.  Levy 
B.  Fleischner,  12  Wash.  15,  40  Pac  384. 

"•  AnU,  i  467. 

"*  On  a  ne  eaxat  bond,  under  a  stsU 
ute  providing  only  for  damages  caused 
by  the  "wrongful"  suing  out  of  the 
writ,  it  was  held  that  the  pluntiff  could 
recover  his  actual  damages;  but  that 
if  he  would  recover  damages  aa  f or  a 
maUciouB  act,  he  must  sue  in  case. 
Spivey  t>.  McGehee,  21  Ala.  417. 

"•Metcalf  V.  Young,  43  Ala.  643. 
As,  advice  of  counsel.  Raver  v.  Web- 
ster, 3  la.  602. 

"'  Arkanaat:  Goodbar  v,  lindsley, 
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are  conditioned  sometimes  to  produce  the  property,  sometimes 
to  pay  the  judgment,  sometimes  in  the  alternative  to  do  one 
or  the  other.  If  the  bond  binds  the  party  to  pay  the  judgment, 
the  measure  of  dami^;es  for  a  breach  of  it  is  the  amoxmt  of  the 
judgment."^  If,  however,  the  bond  ib  in  the  alternative,  or  is 
merely  to  produce  the  property,  the  limit  of  recovery,  if  the 
property  is  not  produced,  is  the  value  of  the  property  at  the 
time  it  was  given,"*  limited,  however,  by  the  amount  of  the 
judgment,  with  interest  and  costs.'^ 

If  the  property  is  returned  there  is  of  course  no  breach  of  the 
bond;  and  if  a  portion  of  it  is  returned,  the  recovery  is  for  the 
balance  only."'  If  the  property  is  returned  in  a  damaged  con- 
dition, the  meastu«  of  damages  is  the  amount  of  the  deteriorar 
tion. "'  If  the  property  is  not  returned,  but  an  excuse  is  offered 
which  is  sufficient,  there  can  be  no  recovery;  as  where  live-stock 


61  Aik.  380,  11  S.  W.  S77,  14  Am.  St. 
Rep.  M. 

California:  Elder  v.  Kutner,  97  Cal. 
490,  32  Pao.  563. 

Georgia:  Fourth  Nat.  Bank  o.  Mayer, 
96  Ga.  728,  24  S.  E.  453. 

South  CaroUna:  McCIendon  v.  Wdts, 
20  S.  C.  514. 

>"  Florida:  Collins  v.  Mitchell,  3  Fla. 
HmtnbU). 

Kentucky:  Ked  s.  Ogden,  3  Dana, 


Mattaehutetli:  Berry 
179  Mass.  537,  61  N.  E.  228. 

Miehtffan:  Phanatdhl  d.  Vanderfaoof, 
22  Mich.  296. 

^etD  York:  Morange  «.  Edwards,  1 
E.  D.  Smith,  414. 

'"CaHfomia:  Hammond  p.  Starr,  79 
Cat.  556;  Curtin  v.  Harvey,  120  Cal. 
620,  52  Pac.  1077. 

Florida:  Collins  «.  Mitchell,  3  Fla. 
4. 

Getrrvia:  Jolley  o.  Rulherfofd,  112 
Ga.  342,  37  S.  E.  358. 

KentwAv:  Moon  ■>.  Stmy,  2  B.  Mon. 
364  (tarAU). 

MitttMippi:  Irion  c  Hume,  50  MiM. 
419. 

AfiMouri:  Lee  p.  Moore,  12  Mo.  458; 


McDonald  e.  Loewen  (Mo.  Ai^.),  130 
S.  W.  62. 

Nea  York:  Brock  u,  Feiner,  28  Misc. 
724,  56  N.  Y.  8upp.  1026. 

Wwde  Iiland:  Pearce  v.  Maguire, 
17  R.  I.  55,  20  Atl.  98. 

Texa»:  Jones  v.  Hays,  27  Tex.  1. 

"•  AUibanta:  McEh^th  t>.  Whetstone, 
89  Ala.  623,  8  So.  7. 

CaHfomia:  Mullally  p.  Townsend, 
119  Cal.  47,  50  Pac.  1066. 

Georgia:  Whelchel  v.  Duckett,  91  Ga. 
132,  la  8.  K  643;  Jolley  v.  Rutherford, 
112Ga.342,  37  8.  E.358. 

Indima:  Mitchell  v.  Doibo,  3  Bladcf . 
259. 

Loiariana;  Canfield  v,  McLaughlin, 
10  Martin,  48. 

Minouri:  Lee  v.  Moore,  12  Mo.  46S. 

Texaa:  Wallace  r.  Terry  (Tex.  CSv. 
App.),  15  S.  W.  36. 

Intereet  cannot  be  added  where  the 
defendant  was  obliged  by  legal  process 
to  hold  the  amount  as  garnishee. 
Huntress  e.  Burbank,  111  Maes.  213. 

">  Lee  t>.  Moore,  12  Mo.  468. 

"'  Colorado:  Creswell  t>.  Wooddde, 
8  Colo.  App.  614^  46  Pac.  842. 

Louitiana:  Lallande  t>.  Tresevant, 
39  U.  Ann.  830,  2  So.  673. 
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was  taken  and  died  without  the  fault  of  the  defendant/**  or  a 
slave  was  taken  and  died  "*  or  was  onancipated."'  It  is  no 
excuse  to  ^ow  that  the  property  did  not  belong  to  the  debtca-  ** 
unless  indeed  it  was  taken  by  the  true  owner.'"  If  the  goods 
were  subject  to  a  prior  mortgage,  which  si^jected  the  property 
to  the  satisfaction  of  the  debt,  the  defendant  is  not  excused, 
since  he  might  have  kept  and  produced  tiie  property  by  pac- 
ing tiie  mortgi^;  bat  the  damages  are  nominal  only.  >*" 

The  liability  of  a  receiptor  is  much  the  same.  He  is  re- 
sponsible for  the  value  of  ^e  goods,  as  valued  in  the  receipt;  '** 
and  if  goods  are  taken  from  him  on  a  prior  mortgage  the  value 
of  the  goods  so  taken  is  deducted  from  the  value  in  the  re- 
ceipt.'" So  if  goods  are  taken  away  by  a  paramount  ownae, 
the  value  of  them  is  deducted.'" 

No  recovery  can  be  had  on  the  bond  for  counsel  fees  incurred 
after  the  dissolution  of  the  attachment.'" 

§  6B4a.  Bonds  to  indemnify  attachug  sheriff. 

Where  a  bond  is  given  to  an  attaching  sheriff  to  indemnify 
him,  he  is  entitled  to  recover  all  dam&ges  suffered  by  him,  but 
not  danu^ies  suffered  by  the  creditor.'**  He  may  recover  the 
amoimt  of  a  judginent  recovered  against  him  because  of  the  at- 
tachment, even  though  he  has  not  paid  it  and  is  not  solvent,'** 

>"  Can  i>.  Hou>t(»  G.  A  W.  Co.,         '"  HAynes  e,  Tatmy,  45  N.  H.  183; 

106  Ga,  268,  31  8.  E.  ITS  (tha  bnidtn  Bpear  ».  HUl,  52  N.  H.  323;  Stone  v. 

is  on  the  defenduit  to  Aow  that  he  Sl«eper,  60  N.  H.  206. 
WBfi  without  fault).  '"State  r.  FarRO,  161  Mo.  3W,  63 

>»  Hardna  *.  Waflter,  23  Arte.  41«.  8.  W.  IW. 

"•Irioner.Hume,  SOMiss.  419.  "*  Detauore:  StaatA  v.   Herbert,  4 

ii>  lOiMii:  Gt*y  v.  MeLeui,  17  la.  Dd.  Ch.  608. 
404.  Itnoa:  Constantine  v.  Rowland,  134 

Midrigan:  Don  i.  Clark,  7  Mkh.  N.  W.  189. 
310.  Mittitippl:  Moore  ».  Lowtey,  74 

'"Gray    b.    McLean,    17    HI.    404  MIm.  413,  21  Bo.  237. 
(atmbb).  PctuwylPiMia.-    Clement    t.    Court- 

■<*  Dehter  t>.  Held,  60  HI.  401.  right,  9  Pa.  Super.  Ct.  4fi. 

>■  Mfutaehiuetta:  Wakefidd  v.  8t«d-         ■"  Kanaaa:  Gardner  c.   Cooper,   9 

man,  12  Pick.  662.  Kan.  App.  587,  58  Pae.  2S0. 

New  Hampthirt:  Healy  «.  Hutchin-         Maaaaehvarib:  firiggi  v.  MeDonald, 

son,  66  N.  H.  316,  20  Atl.  333;  CroM  v.  166  Mass.  37,  43  N.  E.  1003. 
Brown,  41  N.  H.  283.  Nwida:  Joaee  ».  CMd,  S  Nev.  121. 

"•  Healy  t>.  Hutdtinaon,  66  N.  H.         New  York:  Wheeler  t>.  Sweet,  137 

316,  20  Atl.  332.  N.  T.  436,  33  N.  E.  483  (wMbb). 
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togetha*  with  his  costa,*"  not  exceeding  the  unount  of  the 
penalty  with  interest.***  No  damages  can  be  recovered  which 
were  not  the  result  of  the  particular  attachment  for  which  the 
bond  was  pvea.,^"  and  therefore  (since  they  could  be  allowed 
only  for  some  personal  malice  or  other  wnxig  of  the  eheiiff 
itself)  no  exemplary  damages  can  be  allowed.''' 

In  some  jurisdictions  the  bond  enures  to  ihe  ben^t  of  the 
attachment  or  execution  defendant,  who  may  therefore  recover 
his  damages;  which  would  be  the  value  <^  the  pr(^}^y,  if  it 
has  been  sold,"*  and  all  such  damages  as  he  could  recover  on 
an  attachment  bond.'" 

{  686.  Injunction  bonds — General  principles. 

An  injimction  bond  is  a  statutory  bond,  and  its  form  is 
governed  by  the  statute,  which  therefore  determines  iriiat  will 
amoimt  to  a  breach,'*'  and  wliat  damages  are  covered  by  the 


Ohio:  MiOer  p.  BliotMlea,  30  Oh.  St. 
494. 

Oklahoma:  Armour  PackinK  Co.  v. 
Orrick,  4  Okla.  661, 46  Pac.  S73. 

Conin,  CatifoTma:  Oska  v.  Scheif- 
ferly,  74  Cal.  478,  16  F»o.  3fi2  (but  aee 
White  V.  Fntt,  13  Cal.  521). 

In  Whaekr  v.  Sweet,  137  N.  Y.  436, 
33  N.  E.  4S3,  binding  force  was  refuaed 
to  the  judgment  beoauae  tiia  shwUt  by 
ecdhuton  jvevottad  the  jment  A»- 
fendanta  from  presenting  thedr  defeooe 
in  the  earlier  auit. 

"•  Cufifomia:  Stark  >.  Rmey,  18 
Cal.  632. 

Now  York:  DyeU  o.  Hyman,  V» 
N.  Y.  361,  29  N.  E.  261,  »  Am.  St. 
B^.  533. 

WaikiniiUm:  Brotton  o.  Lunkley,  11 
Wa^.  581,  40  Pad.  140. 

■••tfoMocAuMM*.-  Wliite  V.  Frennh, 
15  Gray,  339. 

Ntu  York:  Coaam  *.  Dunn,  44  App. 
DiT.  248,  60  N.  Y.  Supp.  75B. 

Tota*:  St«veoa  e.  W<4f,  77  Tax.  215, 
14  8.  W.  29. 

»'  IdoKo:  Fury  i>.  Wlute,  2  Ida.  639, 
23  Pao.  536. 

Mattatikutlta:  Kriggs  t>.  McDonald, 
166  Man.  87, 43  N.  E.  1003. 


'"/otm;  Constaotiike  v.  Rowland, 
147  la.  142, 124  N.  W.  189. 

Virgmia:  Crump  v.  FickUn,  I  P.  A 
H.  201. 

^Kmtuekti:  Wmatead  v.  Hicka, 
131  S.  W.  1018. 

Uicbigm:  Lee  t.  Mazwdl,  08  Mich. 
496,  57  N.  W.  681. 

FwvMa:  Crun^  v.  flakUn,  1  P.  A 
H.201. 

i«  MauuDg  p.  Oiinstead,  90  S.  W. 
563, 38  Ey.  L.  R.  787. 

I"  Diamiaaal  of  the  suit  is  prima  facie 
eridenoe  that  iniuncUon  wu  wron^ 
fully  iaaued.  flndlay  ■>.  Carson,  97  la. 
537,  66  N.  W.  759.  Fin^  diamiwal 
on  the  merita  la  oondunve.  Beoiifl  t, 
Gannett,  8  N^.  236;  Manufacturers' 
Bank  ».  Dare,  67  Hun  (N.  Y.),  44, 
31  N.  Y.  SuH).  806.  Vaeation  of  tem- 
porary injunction  not  owcluaive  when 
court  on  final  hewing  found  plaintiff 
entitled  to  injuneUon.  New  Yoric  8. 
A  T.  Co.  V.  lipman,  83  Hun  (N.  Y.), 
B69, 92  N.  Y.  SuM).  65.  DiMolutionof 
injunction  by  jdaintjff  under  order  of 
court  as  penalty  for  OMitempt  not  a 
determination  that  it  waa  wrongfully 
issued.  ApolUnans  Co.  v.  Venable, 
136  N.  Y.  46,  32  N.  E.  656.    Agree- 
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bond.'**  Where  the  obligee  of  the  bond  is  an  official,  or  other 
nominal  party,  the  real  party  in  interest  should  bring  suit  oa 
the  bond."*  The  recovery  cannot  exceed  the  amount  of  the 
penalty,  with  interest;  ***  actual  dam^es  must  be  proved,"^ 
and  remote  damages  cannot  be  allowed.'** 


ment  to  Bubmit  dispute  to  arbittation 
and  finding  by  ariutratora  against 
plaintiff  not  a  judgment  as  to  injunc- 
tion. Columbus,  etc.,  Ry.  t>.  Burice,  64 
Oh.  St.  98,  34  N.  E.  282.  Diaoontinu- 
ance  by  plaintiff  is  not  a  decision  as 
to  issuance  of  injunctioD.  Palmer  v. 
Foley,  71  N.  V.  106;  Johnam  v.  Eltnmd, 
82  N.  Y.  aeZ;  De  Beratd  v.  Priale,  34 
App.  Div.  502,  64  N.  Y.  Supp.  634; 
Taylor  Wonted  Co.  v.  Beolchi,  37  N. 
Y.  MiBC.  601,  78  N.  Y.  Supp.  379. 
But  see  N.  Y.  Cent.  &  H.  R.  R.  R.  v. 
Haatinga-on-Hudflon,  9  App.  Div.  256, 
41  N.  Y.  Supp.  492.  Injunction 
against  several  acts  dissolved  as  to  all 
but  one  act;  damages  sustained  by  the 
injunction  recoverable  except  those 
sustained  by  that  part  of  the  injunc- 
tion wbich  WAS  continued,  Pieraon 
«.  EUb,  46  Hun  (N.  Y.),  336. 

'*■  Mittitgippi:  Martin  p.  Kelly,  59 
Miss.  662;  Williams  c  Bank  of  Com- 
merce, 71  Miss.  858, 16  So.  238. 

Nea  HamptMre:  Towie  v.  Towie,  46 
N.  H.  431. 

SpecdaJ  damages  must  be  ^legcdr 

VnUed  StaUt:  SulIiTan  v.  Cartier, 
147  Fed.  222,  77  C.  C.  A.  448. 

MoJUana:  Parker  r.  Bond,  5  Mont.  1, 
1  Psc.  209. 

And  in  the  absence  of  proof  of 
damage,  nominal  damages  may  be  re- 
covered on  breach:  Stone  v.  Caaon, 
1  Ore.  100.  But  see  Foster  v.  Staf- 
ford Nat.  Bank,  68  Vt.  668,  6  Atl. 
890. 

•*  Califorma:  Lally  v.  Wise,  28  Col. 


£39. 

Colorado;  Wason  c.  Frank,  7  Colo. 
App.  541,  44  Pac.  378. 

Montana:  Helena  v.  Bmlo,  16  Mont. 
429,  39  Pac.  456. 


But  ace  tfeu  York:  Andrews  b.  Gloi- 
ville  Woolen  Co.,  50  N.  Y.  282. 

In  Montana  Mining  Co.  v.  St.  Louis 
M.  &  M.  Co.,  19  Mont.  313,  48  Pac. 
305,  where  the  obligation  ran  to  sevoal 
parties  it  was  held  that  they  must  sue 
jointly,  thou^  their  interests  were 
different. 

Where  a  bond  runs  to  a  corporation 
no  recovery  can  be  had  on  it  for  dam- 
agee  to  the  Htockholders.  Eaton  o. 
Larimer  &  W.  R.  Co.,  3  Colo.  App.  366, 
33  Pac.  278. 

'**Alaba7na:  Ehrman  p.  Stanfield, 
SO  Ala.  118. 

Kmtudty:  Hughea  b.  WickcUffe,  11 
B.  Mon.  202. 

New  York:  Hovey  v.  Rubber  Tip 
Pencil  Co.,  38  N.  Y.  Super.  Ct. 
428. 

Fsrmonf:  Glover  ir.  McOaffey,  56  Vt. 
294. 

Weil  Virginia:  Peerce  o.  Athey,  4  W. 
Va.  22;  State  v.  Puroell,  31  W.  Va.  44, 
5  S.  E.  301. 

But  see  Lmtuiana:  Jackson  n.  larche, 
11  Mart.  2S4. 

Damages  allowed  in  the  ori^nal 
guit  upon  dissolution  may  exceed  the 
penalty  named  in  the  bond :  Kohlsaat  t. 
Crate,  144  111.  14,  32  N.  E.  481 ;  but  in 
that  case  only  the  penalty,  with  in- 
terest and  costa,  may  be  recovered  in 
an  action  on  the  bond.  Lawton  e. 
Green,  61  N.  Y.  326. 

'**  Louitiana:  Meaux  v.  IHttman,  35 
Ia.  Ann.  360. 

TetmeiMe:  Boyd  t>.  Knox,  S3  8.  W. 


972. 

Washington:  Whit«  p.    Brooke, 
Wash.  99,  39  Pac.  237. 

"United 
Quown,  31  Fed.  138. 


11 


'  Statat:   Ldunan   r.   Mc- 
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Whether  damages  shall  be  assessed  in  the  origitial  suit  or  in 
an  action  on  the  bond  depends  upon  the  Uw  of  the  jiuisdiction, 
or  the  terms  of  the  bond.'*'  If  they  are  legally  assessed  in  the 
original  suit,  the  amount  so  found  ia  conclusive.'**  If  they  are 
not  so  assessed,  they  may  be  found  in  an  action  on  the  bond.'" 

Where  the  injunction  is  immediately  vacated,  no  damages 
can  be  recovered,  since  none  were  suffered,  though  the  suit  it- 
self goes  on; '"  and  if  the  plaintiff  disobeys  the  injunction  from 
the  first,  though  he  is  not  thereby  barred  from  action  on  the 
bond,"'  still  aa  he  suffered  no  damages  he  can  recover  none.'*' 
If  a  preliminary  injunction  was  made  perpetual  on  the  hearing, 
but  upon  appeal  it  was  dissolved,  recovery  can  be  had  on  the 
bond  only  to  the  time  when  the  injunction  was  made  per- 
petual; "*  but  if  at  the  hearing  a  dissolution  is  decreed,  and  an 
appeal  taken,  and  the  decree  affirmed,  recovery  can  be  had  on 
the  bond  for  all  damages,  including  those  accrued  while  the 
appeal  was  pending.'** 

If  the  injimction  was  against  doing  an  illegal  act  the  plaintiff, 

England:  Smith  v.  Day,  21  Ch.  D.  >"  lUinou:  Colcoid  v.  Sylvester,  60 
421,  31  Wkly.  Rep.  187.  lU.  540. 

"  UniUd  StaUt:  Meyera  ».  Block,         Maq/land:  Phcenix  Pad  Co.  t>.  U.S., 


120  U.  S.  206,  30  L.  ed.  642,  7  Sup.  a. 
525  (damages  on  the  bond  by  its 
terms  to  be  recovered  in  action  on 
bond);  West  v.  East  Coast  Cedar  Co., 
113  Fed.  742, 51  C.  C.  A.  416  (damages 
may  be  recovered  in  original  suit). 

ArkantOi:  Blakeney  v.  Ferguson,  18 
Ark.  347  (damages  must  be  so  as- 

Contra,  Alabama:  Bogacki  ».  Welch, 
94  Ala.  429,  10  So.  330. 

"*  Lothiop  f.  Southworth,  6  Mich. 
436. 

■*  IVinoia:  Hibbard  v.  McKindley, 
28  m.  240;  Brown  v.  Gorton,  31  lU. 
416;  Edwards  i>.  Edwards,  31  HI.  474; 
Kdth  0.  Henkleman,  173  Ul.  137,  SO 
N.  E.  662. 

Nea  Hampshire:  Jaclunan  v.  East- 
man, 62  N.  H.  273. 

New  Jertey:  Easton  p.  New  York, 
etc.,  Ry.,  26  N.  J.  Eq.  359. 

■*>  Hyde  v.  Teal,  46  La.  Amt.  645, 
IS  So.  416. 


lllMd.540,  75Atl.394. 

Mittovri:  Van  Hooier  v.  Van  Hooier, 
18  Mo.  App.  19. 

"^MioT^and:  Ph<enix  Pad  Co.  p.  U. 
S.,  Ill  Md.  549,  75  Atl.  394. 

Af  Macmrt:  Van  Hooser  c  Van  Hooier, 
18  Mo.  App.  19. 

■••  Cal^omia:  Webber  p.  Wilcox,  46 
Cal.  301;  Lambert  f.  HaskeU,  80  Cal. 
611,  22  Pac.  327. 

lUinoia:  Milligan  o.  Nelson,  ISS  lU. 
139,  58  N.  E.  938. 

So  where  an  injunction  is  modified 
BO  as  to  permit  the  act  restrained, 
damages  can  be  recovered  only  up  to 
the  time  of  modification.  T^Ier  Min- 
ing Co.  V.  Last  Chance  Miniag  Co.,  90 
Fed.  15,  32  C.  C.  A.  498. 

'*<  Maryland:  Hamilton  c.  State,  32 
Md.  348. 

But  see  Miitovri:  C.  H.  Albem  C. 
Co.  V.  Spencer,  139  S.  W.  321. 
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tilioiii^  entitled  to  recover,  cannot  get  damages  t(x  not  being 
allowed  to  do  the  illegal  act.'"  When  the  injunction  was  am- 
iHguoiis,  the  person  enjoined  is  entitled  to  such  damagee  as 
he  may  have  sustained  by  obeying  it  as  be  reasonably  under- 
stood it.^" 

Upon  an  undertaking  or  bond  entered  into  as  a  condition  of 
granting  a  temporary  restraining  ord^  dunages  cannot  be  al- 
lowed after  the  order  is  superseded  by  an  injunction.'" 


{  M6a.  bijunctioii  preventbig  use  of  land. 

Where  the  injunction  prevented  the  use  ol  land,  the  owno* 
may  recover  on  the  bond  the  value  of  the  use  of  land,  which  in 
the  ordinary  case  would  be  its  reatal  vl^ue,  ttx  the  time  during 
which  he  was  deprived  of  the  use.'**  If  a  crop  was  made  from 
the  land,  or  other  meene  prc^ts  were  realized  by  the  d^end- 
ant  on  the  bond,  the  owner  is  entitied  to  recover  the  value.'** 
If  the  land  is  imder  lease,  the  plaintiff  may  recover  the  rent 
reserved  during  the  period."" 

If  the  defendant  committed  waste  while  the  injunction  was 
in  force,  the  amount  of  the  waste  may  be  recovered  on  tiie 
bond;  •*'  and  so  if  personal  prc^)erty  prepared  for  use  in  con- 
nection with  the  land  and  on  the  land  is  lost  or  depreciates  in 


>*•  Turnpike  Co.  v.  Kelfaqr,  41  Ob. 
St.  144. 

If  th«  quesUon  of  the  l^ality  ttf  the 
ftcts  was  paseed  upon  in  the  origiiud 
action  in  favor  ctf  the  preaent  plain- 
tifT,  their  illegality  cannot  be  set  up 
in  an  action  on  the  bond.  Omaha 
lith.  Co.  V.  Simpoon,  29  Neb.  96,  45 
N.  W.  261. 

'"  Webb  v.  Uird,  62  Vt.  448,  20  AtL 
599, 22  Am.  St.  Rep.  121. 

>"  Houghton  e.  Cortelyou,  208  U.  S. 
149, 28  Sup.  Ct.  234, 52  L.  ed.  432. 

"•Wadreorth  v.  O'DonneU,  T  Ky. 
L.  Rep.  837  (i.  e.,  rental  value  for  any 
purpose;  but  in  Alexander  v.  Coleord, 
85  ni.  323,  the  court  appeara  to  have 
confined  tiie  plaintiff  to  its  value  for 
the  use  he  intended  to  make  of  it}. 

»»  Califomia:  Rice  v.  Cook,  92  Cal. 
144,  38  Pac.  219. 


Gtoryia:  Riohaidson  v.  Allen,  74  Ga. 
719. 

Ittinoia:  Edwards  v.  Edwards,  31  HI. 
474;  Hoamer  v.  Campbell,  98  lU.  572. 

/nduma;  Rutherford  r.  Moore,  24 
Ind.  311. 

New  York:  Hobertfl  o.  Whil«,  73 
N.  Y.  375. 

•^New  York:  Bray  r.  Poillon,  4 
TbompB.  &  C.  663. 

VemtorU:  Stutsea  c.  Kn^qi,  36  Vt. 
439  (railroad). 

"'  GeoTffia:  Hiobaidaon  v.  Allen,  74 
Ga.  719. 

lUxnmt:  Alexander  v.  Coloord,  85 
HI.  323  (cutting  timber). 

Indiana:  Winship  v.  Qendenning, 
24  Ind.  439  (cutting  timber). 

North  CaroUna:  Nansemond  Timber 
Co.  i>.  Rountree,  122  N.  C.  46,  29  S.  E. 
61  (cutting  timber). 
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value,  recovery  may  be  had  for  the  damage."'  So  where  trees 
had  been  fprdled  [ffeparatory  to  bdng  cut  for  timbra  before  the 
Injunction,  and  diuing  the  injunction  they  greatly  deteriorated 
in  value,  the  amount  of  the  deterioration  could  be  recovered."* 
But  where  the  land  at  the  time  of  the  injunction  had  a  purely 
speculative  value,  due  to  the  belief  that  it  contained  oil,  and 
before  the  injunction  was  dissolved  it  had  been  found  that 
there  was  no  oil  in  the  land  and  its  value  fell,  thia  depreciation 
in  value  (in  the  absence  of  evidence  ih&t  a  specific  offer  to  pay 
the  high  i»ice  was  lost  because  of  the  injunction)  is  too  re- 
mote."* 

§  686b.  Injunction  against  taking  a  profit  from  land. 

Where  the  injunction  ia  against  taking  some  profit  from  the 
land,  without  restraining  its  use  for  other  purposes,  the  plain- 
tiff may  recover  the  loss  caused  by  failure  to  get  the  profit  at 
the  time.  So  where  the  injimction  prevented  the  harvesting  of 
an  annual  crop,"*  the  cutting  of  ice,'"  mining,*"  getting  crude 
petroleum,"*  or  cutting  timber,"*  the  measure  of  damages  is 
the  profit  that  might  have  been  realized  from  the  operation. 

Consequential  damages  may  be  recovered  in  a  proper  case; 
as  for  the  expense  of  moving  a  saw-mill  and  machinery  to  an- 
other tract  of  land,  in  order  not  to  lose  the  use  of  it,  and  then 
moving  it  back  agtun.""  But  merely  speculative  damages  can- 
'  not  be  recovered,"'  nor  damages  which  should  have  been 

■*■  /Utnou.-  Alexander  v.  Colooid,  85  So  of  remoring  sand:  Chioago  T.  A 

ni.  323  (materials  for  lenciDg}.  T.  Co.  v.  Chicago,  2W  HI.  172,  70  N.  E. 

TerauMu;  South   Peim  Oil  Co.  o.  672. 

Stone  (Tenn.  Oh.),  67  8.  W.  374  {ma-  "•  Livingston  ir.  Eium,  19  S.  E.  223. 

chineiy  for  oil  wells).  '"South   CaroHna:    Moorer  v.    An- 

1"  DrewB  p.  Willianw,  50  U.  Ann.  draws,  36  S.  C.  427,  17  3.  E.  948. 

679,  2  So.  867.  Texu:  French  v.   McCready  (Tex. 

»"  South    Penn    OU    Co.    v.    Stone  Ov.  App),  57  S.  W.  894. 

(Train.  Ch.),  67  8.  W.  374.  Varmimt;  LiUie  v.  Lillie,  65  Vt.  470. 

i»  Collina  p.  Sinclair,  51  HI.  328.  '"  French  v.  MeCready  (Tex.  Gv. 

»•  Brown  0.  Cunningham,  82  Iowa,  ^p.),  57  3.  W.  894. 

612,  48  N.  W.  1042, 12  L.  E,  A.  583.  '"  United  Stalea:  Coooaw  Min.  Co.  r. 

'"  Vniied  Slatet:  Corsair  M.  Co.  v.  Carolina  Mfg.  Co,,  75  Fed.  860  (phos- 

Carolina  M.  Co.,  75  Fed.  860.  phate  rock  of  fluctuating  value). 

Cotorodo:  Quinn  B.  Baldwin  Star  Coal  lUinoU:  Chicago   T.  &  T.   Co.  v. 

Co.,  19  Colo.  App.  497,  76  Pac.  552.  Chicago,  209  III.   172,  70  N.  E.  572 

Imaa:  Findlay  v.  Carson,  97  Iowa,  (uncertain  fluctuating  depofflts  of  sand 

537,  66  N.  W.  759.  and  gravel). 
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avoided  by  the  plaintiff; '"  and  where  the  injiinction  restrained 
the  plaintiff  from  cutting  timber  on  certain  land,  the  defend- 
ant, in  an  action  on  the  bond,  may  show  that  the  plaintiff  had 
no  title  to  the  land  and  no  right  to  cut  timber  on  it."*  Where 
pending  the  injunction  loss  was  caused  by  act  of  God,  as  by 
flood  or  wind,  damages  cannot  be  recovered  on  the  bond,  since 
they  were  not  caused  by  the  injunction."* 

§  686c.  Other  injunctions  concerning  land. 

■  Where  the  use  of  an  irrigation  ditch  is  enjoined,  and  plaintiff 
could  not  have  obtained  water  elsewhere,  he  may  recover  for 
the  resulting  loss  of  crops.'"  If  water  can  be  procured  else- 
where, the  expense  and  trouble  of  so  procuring  it  may  be  re- 
covered,"' If  an  irrigation  company  is  enjoined  from  cutting 
off  a  water  supply,  it  cannot  recover  on  the  bond  for  the  water 
furnished  during  the  pendency  of  the  injunction,  where  the 
defendant  is  solvent,"'  but  must  enforce  payment  for  the  water 
by  an  ordinary  action. 

Where  one  is  enjoined  from  interfering  with  a  tenant  or  col- 
lecting rents  the  plaintiff  on  the  bond  may  recover  the  amount 
of  the  rent  he  has  lost,"*  which  would  ordinarily  be  nothing 
unless  the  tenant  had  become  insolvent  or  had  vacated  the 
premises  because  of  the  injunction,  or  the  defendant  had  col- 
lected rent. '"  If  the  person  enjoined  was  mortgagee  he  cannot 
recover  so  long  as  the  security  is  ample."" 

In  case  of  an  injunction  against  moving  a  house  the  party 

Kentucky:  Epenbsugh  b.  Gooch,  15  "'/Uiniw*:  Chicago  T.  A  T.  Co.  v. 

Ky.  L.  Rep.  576  (profits  of  cutting  Chicago,  209  lU.  172,  70  N.  E.  572. 

timber).  Keniueky:  atiiens'  T.  A  G.  Co.  t. 

'"  lowt:  Behrenfl  v.  McKenwe,  23  Ohio  VaUey  Tie  Co.,  128  S.  W.  317. 

la.  333,  92  Am.   Dec.  428  (loss  of  ■"  Mock  v.  Jackson,  9  Colo.  536,  13 

moulded  brick  by  nin).  Pac.  542. 

Kentucky:  United  States  F.  &  G.  Co.  "•  Rflhwer  v.  Chadwiok,  7  Utah,  385, 

V.  Jones,  33  Ky.  L.  Rep.  737,  111  S.  W.  28  Pac.  1118. 

298  (lose  of  uee  of  teamH);  Citizena'  T.  '"  Edmison  v.  Sioui  Falls  Water  Co., 

&  G.  Co.  V.  Ohio  Valley  Tie  Co.,  128  14  S.  D.  486,  85  N.  W.  1016. 

S.  W.  317.  ™  Stui^is  IP.  Knapp,  33  Vt.  486  (a 

North  Carolina:  Nanaemond  Umber  railroad  lease). 

Co.  V.  Rountree,  122  N.  C.  45,  29  S.  E.  "•  McDonald  f.  James,  38  N.  Y. 

61  (losa  of  use  of  teams).  Super.  Ct.  .76,  47  How.  Pr.  474. 

1"  Jenkins  v.  Parkhill,  25  Ind.  473.  >"  Schening  v.  Cofer,  97  Ala.  726, 


12  So.  414. 
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enjoined  cannot  recover  for  loss  of  use  of  tools  and  machinery 
used  to  support  the  house,  since  the  injunction  did  not  prevent 
him  from  removing  such  tools  and  machinery  from  the  house.'*' 
And  where  the  injunction  was  to  prevent  the  removal  of  cer- 
tain buildii^  which  could  not  be  removed  as  structures,  but 
would  have  to  be  torn  down,  and  the  material  removed,  it  was 
held  that  the  amount  of  dam^es  was  the  loss  in  the  value  of  the 
buildings  and  material  between  the  time  when  the  injunction 
was  issued  and  the  time  when  it  was  dissolved,  with  interest 
during  that  time.'*' 

§  686d.  Injunctions  against  doing  work. 

Where  one  is  prevented  by  an  injunction  from  doing  work,  he 
may  recover  for  injury  by  the  delay  to  materials  collected  for 
the  work,"*  but  not,  it  has  been  held,  for  loss  of  workmen  '**  or 
for  the  increased  cost  of  doing  the  work  after  the  injunction 
was  dissolved.'*"  For  mere  delay  in  performance,  without  evi- 
dence of  special  damage  by  waste  of  materials  or  labor,  only 
nominal  damages  can  be  recovered.'** 

In  a  ease  where  a  street  railway  was  enjoined  from  repairing 
a  break  in  their  line,  and  after  the  break  passengers  walked 
round  the  obstruction,  and  in  consequence  of  the  injunction  the 
company  ceased  running  cars  beyond  the  break  and  reduced 
fares  because  of  the  shorter  distance  run,  it  was  held  that  the 
company  could  recover  the  decrease  in  tolls  arising  from  the 
decrease  in  travel  caused  by  the  break  in  the  line,  but  could  not 
recover  the  decrease  in  tolls  arising  from  stopping  the  cars 
beyond  the  break  and  reducing  fares.''' 

In  a  case  where  the  plaintiff  was  enjoined  from  doing  certain 
work  on  a  railroad,  it  was  held  that  he  could  recover  interest 
on  money  detained  from  him  on  his  contract  during  the  pend- 
ency of  the  injunction,  from  the  time  when  the  contract  would 
have  been  completed  until  the  dissolution  of  the  injunction; 

"» Hennuui  e.  AUem  (Tex.),  128  S.  *  Moorer  tr.  Andrews,  3B  S.  C.  427, 

W.  115.  17S.  E.948. 

MRidpath  p.  Mori&m,  22  Wash.  '*•  Morgan  r.  Negley,  53  Pa.  153. 

311,  flO  Pao.  1120.  »  Coopo-  v.  Hamra,  93  Ala.  280,  9 

™  Dougherty  t.  Dore,  63  Cal.  170  So.  341. 

(materialB  for  Ending  washed  away).  ■"Hawthorne  v.  McArthur,  8  Ky. 
L.  Rep.  526. 
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and  the  cost  oi  putting  the  work  in  the  same  conditicm  it  was  in 
when  the  injunction  was  served. "" 

§  686e.  Injimctioiis  against  carrying  on  buslims. 

Where  the  injunction  prevents  the  carrying  on  of  a  business, 
the  plaintiff  on  the  bond  can  recover  the  profits  he  was  pre- 
vented from  realizing,  provided  the  busness  was  an  establi^ed 
one  so  that  the  amount  of  prc^ts  can  be  shown  with  sufficient 
certainty.'^  The  profits  expected  from  a  new  business  are  of 
course  too  uncertain  and  conjectural  for  recovery.'"' 

The  plaintiff  may  recover  the  value  of  the  use  of  the  prem- 
ises, and  wages  paid  for  guarding  the  property  and  to  the  em- 
ployees under  contract  of  service."'  Where  the  plaintiff  was 
enjoined  from  working  a  mine,  it  was  held  he  could  recover 
the  value  of  the  time  while  he  was  necessarily  idle;  '**  and  for 
necessary  expense  of  keeping  the  mine  clear  of  water."'  He 
may  recover  for  a  loss  of  property  on  account  of  the  injunc- 
tion."* If  in  spite  of  the  injunction  it  appears  that  the  plain- 
tiff persisted  in  carrying  on  his  business  and  he  cannot  show  the 
loss  of  any  sales  on  account  of  the  injunction,  he  can  recover 
nothii^  for  loss  of  business."" 


"St.  LouiB,  I.  M.  &  8.  Ry.  o. 
Schneider,  30  Mo.  App.  620. 

>»Caiifomia:  Lambert  f.  HaalceU, 
SOCol.  611,  22Pac.  327. 

lUinois:  Landis  n.  Wolf,  206  Ili,  392, 
69  N.  E,  103. 

Viiyinia:  Whitehead  «.  Cafie  Henry 
Syndicate,  HI  Va.  193,  68  S.  £.  263 

WathiTigion;  Sf«el  v.  Gordon,  14 
Wash.  621,  4fi  Feio.  151. 

WUamrin:  Gear  v.  Shaw,  1  Pin.  608. 

In  Schlesiger  v.  Bedford,  [1893] 
W,  N.  57,  fl  T.  L.  Rep.  370,  where  the 
injunction  was  against  producing  » 
play,  the  lost  profits  from  this  particu- 
lar play  were  allowed,  deducting,  how- 
ever, the  earnings  from  another  pUy 
produced  instead  of  it. 

'"  ItUnoU:  Chicago  C.  Ry.  v.  Howi- 
Bon,  86  HI.  215  (ext«nnon  of  raU- 
road). 

New  York:  Manufacturws'  4  Tnidere' 


Bank  v.  C.  W.  F.  Dve  Co.,  67  Hun,  44, 
21  N.  Y.  Bupp.  aoe  (manufacture). 

Virginia:  Whitehead  e.  C^>e  Heniy 
Syndicate,  111  Va.  193,  68  S.  E.  263 
(fiahery). 

ui  Wood  V.  Btat«,  66  Md.  61  (injunc- 
tion against  working  a  Baw-mill). 

^  Muller  V.  Fern,  3S  la.  420.  TV 
burden  is  here  upon  the  plaintiff  to 
show  due  diligence  in  seddng  oth^ 
employment,  for  he  must  show  that 
he  was  damaged;  the  oaae  differs  from 
an  action  on  a  contract  of  service, 
whwe  it  is  for  the  defandant  to  show 
why  he  tiiould  not  pay  tbe  amount 
named  in  the  contract. 

w  Tylw  Minipg  Qo.  «.  Ust  Chance 
Mining  Co.,  90  Fed.  15,  32  C.  C.  A. 

>»•  Hotchkiaa  e.  Plttt,  8  Hup  (N.  Y.), 


46. 

■u  Steel  v. 
45  Pac.  ISl. 


Ooidon,  14  WMh.  t 
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§  681^.  ^jimctions  tgaliut  constructing  a  building  or  other 
work. 

In  caee  ot  injunction  against  constructing  a  building,  the 
owner  may  recover  the  value  of  the  use  during  the  period  of 
delay.""  Where  the  plaintiff  was  enjoined  from  building  a 
stable  he  was  allowed  to  recover  for  injury  to  his  cattle  by  being 
without  shelter,  and  for  the  decreased  supply  of  milk.'"  And 
where  the  injunction  is  against  repairing  and  rebuilding  a  dam, 
he  may  recover  for  the  consequent  loss  of  use  of  his  mill.  "*  He 
may  also  recover  any  increase  in  the  cost  of  construction  due 
to  the  injunction,***  and  any  loss  of  labor  or  materialB  caused 
by  the  interruption  of  the  work.*" 

§  686g.  Injunctions  against  collecting  a  judgment  or  otim 
debt 

When  the  collection  of  a  judgment  or  other  debt  is  enjoined, 
the  bond  is  sometimes  conditioned  on  paying  the  amount  of 
the  debt  if  the  injunction  is  dissolved;  and  upon  such  a  bond  of 
course  the  entire  amount  of  the  debt  may  be  collected,^*  in- 
cludii^  such  costs,  dam^es  and  interest  as  may  have  been  in- 
cluded in  the  judgment.^'  But  on  the  ordinary  form  of  bond 
the  amount  of  the  debt  cannot  be  recovered  unless  for  some 
reason  it  has  ceased  to  be  collectible."'  If  the  statute  of  limita- 
tions has  run  and  the  debt  has  thus  become  barred  pending  the 

"*  Hutchins  e.  Munn,  200  U.  8.  246,  covery  WEia  not  allowed  because  the 

28  Sup.  Ct.  BOi,  52  L.  ed.  776.  bond  did  not  run  to  the  person  entitled 

"'  Longe  «.  Wagner,  52  Md.  310,  39  to  payment. 

Am.  Rep.  3S0.     One  not  himself  a  *"  AId6ama;    Moore    f.    Hsrton,    1 

party  to  the  injunction  cannot  recover.  Port.  15. 

Marengo  County  v.  Matkin,  144  Ala.  Vwyhtia:  Fox  p.  Mountjoy,  0  Munf. 

574,  42  So.  33.  36. 

"•  Webb  P.  Laird,  62  Vt.  448,  20  Atl.  »>  Arkanwi:  Nea!  ».  Taylor,  66  Ark. 

599,  22  Am.  St.  Rep.  121.  521,  20  S.   W.   352   (form   of  bond 

'"  Morgan  t>.   Negley,   53  Pa.   153  changed    since   deciutm    in    Hunt   p. 

(raikoad;  but  not  where  the  premioea  Burton,  supra). 

are  sold  pending  the  htjunetion).  lUinoit:  Roaenthal  v.  Boaas,  27  111. 

•"  Cr«ek  V.  McManus,  17  Mont.  445,  App.  430. 

43  Pae.  497.  Iowa:  Grove  v.  Bush,  86  Iowa,  94, 

■>'  United  Slaita:  ASen  v.  Jtmes,  79  S3  N.  W.  88. 

Fed.  698.  Lmitnam:  Hefner  tr.  Hesse,  29  La. 

Arkanmu:  Hunt  v.  Burton,  18  Ark.  Ann.  149. 

188.  Texfu:   EHIlard   t>.   Stringfellow,  60 

/flirwi*;  Roberts  p.  Faha,  36  111.268.  Tex.  Civ.  App.  410,   111  S.  W.  769 

lo  Ryan  tr.  Anderson,  2S  III.  372,  re-  (injunctioa  against  levy  of  execution). 
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injunction,  the  loss  of  the  debt  thereby  caused  must  be  com- 
pensated.^* If  the  debtor  has  become  insolvent,  pending  the 
injunction,  and  a  part  or  the  whole  of  the  debt  has  thereby 
been  lost,  the  amount  so  lost  may  be  recovered;  "*  but  this 
involves  proof  that  the  debt  could  have  been  recovered  bd'ore 
the  injimction,'"*  and  also  that  at  least  a  portion  of  it  cannot 
be  recovered  after  the  dissolution.'^  So  ^ere  the  enforcement 
of  an  execution  was  enjoined,  and  the  property  which  had 
been  levied  on  was  put  in  the  hands  of  a  receiver  who  sold  it, 
the  amount  recoverable  on  the  bond  after  the  dissolution  of  the 
injunction  was  the  difference  between  the  amount  actually 
obtained  by  the  receiver  and  what  would  have  been  realized 
on  a  sale  by  the  officer.** 

It  is  usually  held  that  interest  on  the  amount  of  mon^  tied 
up  by  the  injunction  may  be  recovered  in  an  action  on  the 
bond;  ^  though  in  a  few  cases  it  is  held  that  inta^st  on  the 
amount  of  the  debt  cannot  be  recovered  unless  for  some  reason 
no  interest  can  be  recovered  from  the  debtor  upon  the  debt,  as 
for  instance  through  his  insolvency,^"*  or  because  he  has  paid 
the  money  into  court  pending  the  injunction.^" 


•"Terrell  o.  Ingersoll,  10  Lea 
(Teim.),  77. 

■"  United  Stoles:  Jones  v.  Allen,  85 
Fed.  523, 29  C.  C.  A.  318,  B6  U.  S.  App. 
S2B. 

TennetMe:  Terrell  v.  IngerBoU,  10 
Lea,  77. 

"  Altibanta:  Ansley  o.  Mock,  8  Ala. 
444. 

Tenneuee:  Terrell  v.  IngersoU,  10 
Lea,  77. 

"  Iltinmt:  Walker  p.  Pritchard,  135 
lU.  103,  35  N,  E.  573, 11  L.  R.  A.  577. 

Ndtrwika:  Stull  v.  Beddeo,  78  Neb. 
119, 112  N.  W.  315, 14  L.  R.  A.  (N.  S.) 
507. 

>"  Dodge  V.  Cohen,  14  D.  C.  App. 
582. 

"  CaHfomia:  Heynum  v.  LandeiB, 
12  CaJ.  107. 

DiMrvi  of  Columbia:  Dodge  v.  Cohen, 
14  D.  C.  App.  582.  In  Grundy  v. 
Young,  11  Fed.  Cas.  No.  5,851,  2 
Cranch  C.  C.  114,  it  was  held  that 


interest  could  not  be  recovered  as 
damages  in  an  action  on  the  bond 
after  the  principal  had  been  paid. 

lUinoie:  Boynton  Strong  Co.  v. 
WilliamB,  57  111.  App.  434. 

Maryland:  Gist  v.  M'Guire,  4  Har.  & 
J.  B;  Wallis  v.  Dilley,  7  Md.  237. 

Miaeittippi:  Weatherby  t>.  Shackle- 
ford,  37  Miss.  559. 

Tennestte:  Staples  v.  White,  88  Tenn. 
30. 

Texa»:  Attowjff  ».  Still,  2  Te*. 
Unrep.  697. 

Virginia:  Washington  v.  Park,  6 
Leigh,  581. 

In  lUchards  r.  Green,  3  Aiii.  227,  32 
Pac.  266,  recovery  of  interest  was  re- 
fused, but  the  decision  turned  on  the 
form  of  the  pleadings. 

'"ffew  Hampakire:  Detry  Bank  v. 
Heath,  45  N.  H.  524. 

South  CaroUna:  Gadsdoi  v.  George 
town  Bank,  5  Rich.  336. 

■"  Bullock  t>.  Ferguson,  30  Ala.  227. 
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When  during  the  pendency  of  the  injunction  the  value  in  gold 
of  legal  tender  notes  depreciated,  it  was  held  that  the  amount  of 
the  depreciation  could  not  be  recovered  in  an  action  on  the 
bond,  since  the  amount  l^ally  due,  that  is,  the  amount  of  the 
debt  in  l^al  tender,  had  not  been  changed.^" 

§  686h.  Injunctioiis  against  a  sale. 

Where  the  injunction  prevented  the  sale  of  property,  the 
plaintiff  may  recover  in  an  action  on  the  bond,  the  depreciation 
in  the  value  of  the  property  between  the  time  oi  obtaining  the 
injunction  and  the  time  of  its  dissolution.*^*  If  the  property 
was  lost  or  destroyed  pending  the  injunction,  its  value  may  be 
recovered;  *"  and  if  it  was  sold  at  a  loss  as  perishable  the 
amount  of  such  loss  may  be  recovered. '^^ 

Where  the  sale  enjoined  was  an  execution  sale  or  a  fore- 
closure aale,  no  dam^es  may  be  recovered  for  loss  of  use  of  the 
property,  rince  the  sdler  was  not  entitled  to  the  beneficial  use 
of  the  property  unless  he  bid  it  in  at  the  sale,  and  it  cannot  be 
proved  that  he  would  have  bid  it  in; '"  nor  upon  depreciation 
in  value,  if  the  security  is  still  sufiicient.^"  Interest  may,  how- 
ever, be  recovered  on  the  money  which  the  plaintiff  would 


■"  Riddleabarger  v.  McDaniel,  38 
Mo.  138. 

^^'CotoTodo:  Slock  c.  Stephens,  19 
Cdo.  App.  538,  76  Pac.  741  {ah&rM  of 

lUimw:  SturgeB  t>.  Hart,  45  HI.  103 
<Uw);  Brandamour  e.  Trant,  45  111. 
372. 

loan:  I^mgworthy  v.  McKelvej,  25 
la.  48  (security). 

Lmdnana:  LalUnde  tr.  TreMTant, 
39  La.  Ann.  830,  2  So.  673  (animals 
injured  by  bad  treatment). 

Maryland:  Levy  v.  Tayk»,  24  Md. 
282. 

Mitriaaippi:  Rubon  t.  Stephan,  26 
Miss.  253. 

Mietom:  MeyBenburg  r.  Schlieper, 
48  Mo.  426. 

The  difference  in  the  value  of  paper 
money  reckoned  in  gold  coin,  cannot  be 
teoovered  ainae  the  amount  in  legal 


tender  is  the  same.  Riddlesbarger  v. 
McDaniel,  38  Mo.  138. 

"•  New  York:  Aldrich  p.  Beynolde, 
1  Barb.  Ch.  S13  (crops  removed). 

WtuMngUm:  White  r.  Brooke,  11 
Wash.  99,  39  Pac  237  (chattels  sold  on 
foreclosure  of  subeequent  mortgago 
and  removed). 

*"  Rhodes  P.  Auld,  5  Kan.  App.  225, 
47  Pac.  170. 

*"  Execution  sale:  Johnson  c.  Mosn, 
72  la.  654,  34  N.  W.  459;  Colby  v. 
Meservey,  86  la.  555,  52  N.  W.  499. 

Forecteeure  sale:  Scbening  v.  Gofer, 
97  Ala.  726,  12  So.  414  (in  absence  of 
evidence  that  on  sale  there  would  have 
been  a  d^ciency  which  rent  might 
have  been  taken  to  make  up);  Curry  «, 
American  F.  L.  M.  Co.,  124  Ala.  614, 
27  So.  464,  S2  Am.  St.  Rep.  311. 

'"  FideLty  ft  Depodt  Co,  v.  Walker, 
158  Ala.  129,  48  So.  600. 
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have  received  from  the  sale,  since  he  has  been  kept  out  of  the 
money.*" 

Consequential  damages  may  be  recovered  in  a  props'  oaee. 
Loes  of  an  advantageous  sale  may  be  recovered  if  it  oon  be 
proved  with  reasonable  ool^ty  that  the  s^  woold  have 
taken  place;  *'*  but  not  where  the  sale  was  not  prevented  by 
the  injunction  itself,**"  but  by  the  cloud  which  the  suit  tiirew 
upon  the  title.**'  The  plaintiff  may  recover  the  amoimt  spent 
for  advertising  the  sale,***  and  the  cost  of  storing  and  insuring 
the  goods  by  the  sheriff  pending  the  injunction  against  an 
execution  sale.**'  Profits  which  the  plfuntiff  expected  to  T«ali>e 
from  the  use  of  the  purchase-money  are  too  speculative,*** 
and  the  plaintiff  cannot  be  called  upon  to  ento*  into  a  speoular 
tion  to  reduce  dam^es.**' 

Tlie  amount  of  the  pl^ntiff's  daim  cannot  be  recovered,**" 
but  only  the  loss  actually  proved.**' 


§  68Si.  lAjunc6oiis  against  oih«r  acts. 

Where  the  injunction  restrained  the  taking  possession  of 


"  lUinoit:  Edwards  b.  Pope,  4  m. 


"*  loiea:  Johoson  e.  Moaer,  72  Iowa, 
654,  34  N.  W.  459  (execution  sale). 

Maryland:  Wood  d.  Fulton,  2  H.  & 
G.  71  (forecloflnre  Bale), 

New  York:  AJdrich  v.  ReynoldB,  1 
Bait),  Ch.  813  (foreclosure  sate). 

Smith  Carolirui:  HiB  v.  Thomas,  19 
8.  C.  230. 

Where  the  mortgage  debt  was  pay- 
able in  Instahnents,  the  recovery  is 
confined  to  interest  on  the  instahiients 
due  at  the  lime  of  the  injunction. 
Cannon  t.  Ubaire,  13  La.  399. 

"•  Dittriet  of  Columbia:  Kemgood  v. 
Gusdoif,  S  Mack.  161  (expected  aver- 
age sale  of  stock  of  goods). 

IlUiurit:  Storges  i>.  Hart,  45  1)1.  103 
(bona  fide  offer  had  been  made). 

Contra,  Weuhinglon:  Donahue  e. 
Johnson,  9  Wash.  187,  37  Pac.  322 
[b<mafide  offer). 

'"Steel  p.  Gordon,  14  Wash.  521, 
45  Pac.  151. 

"'  Sweet  F.  Mowry,  71  Hun,  381, 25 
N.  Y.  Supp.  32. 


MitttfuH:  Alliance  Trust  Co.  *. 
Bt«wart,  115  Mo.  336,  21  S.  W.  793. 

Ntio  York:  TTilIet  i>.  Scovill,  4  Abb. 
Pr.  405. 

•"Fox  p.  Oriel  Oalwnet  Co.,  70  ID. 
App.322. 

"'  Elms  ».  WriiJit^raodgBtt  Co.,  106 
La.  19,  30  Bo.  315. 

"•  O'Coimor  u.  New  York,  etc.,  Land 
Imp.  Co.,  8  Misc.  243,  28  N.  Y.  Supp. 
544. 

»  Alliance  Trust  Co.  p.  Stettart,  115 
Mo.  236,  21  S.  W.  793;  unlev  as  in 
Lockwood  t.  Saffold,  I  Ga.  72,  the 
bond  c^ed  fen*  the  payment  of  the 
debt. 

"  Calarado:  Bebnont  Mining  &  Mill- 
ing Co.  V.  CoBtigan,  21  Colo.  465,  42 
Fac.  6S0,  52  Am.  St.  Rep,  254. 

KenlMky:  Hord  b.  Trinbte,  1  litt. 
413. 
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property,  wbidi  was  destroyed  by  the  possessor  pending  the  in- 
jtindtfon,  it  has  been  held  that  the  value  of  the  property  may 
be  recovered  in  an  action  on  the  bond.***  On  an  injunction 
against  removing  negro^,  the  hire  of  the  negroes  may  be  recov- 
ered in  an  action  on  the  bond  together  with  compensation  for 
any  injury  done  than  by  taking  them  away;  but  loss  of  ex- 
pected crops  for  lack  of  their  services  is  not  recoverable,  unless 
the  crops  were  then  ready  for  harvest.'**  On  a  bond  given  in 
connection  With  an  injunction  agunst  the  use  of  a  machine  in 
manufacturing  it  seems  that  the  plaintiff  may  recover  the  in- 
creaaed  cost  of  manufacture  due  to  hia  not  having  the  ma- 
chine.*" Where  the  injunction  retrtrmned  the  city  from  issuing 
or  disposing  of  its  municipal  bonds  for  the  purpose  of  erecting 
an  electric  lighting  plant,  damages  were  allowed  for  the  de- 
preciation in  the  price  at  which  its  bonds  could  be  sold  during 
the  delay,  but  not  for  the  increased  price  which  it  was  obliged 
to  pay  for  machinery.**'  In  case  of  an  injunction  against 
paying  money,  the  party  entitled  to  receive  it  can  recover  in- 
terest on  the  amount  while  payment  was  delayed."* 

S  686j.  Counsel  fees  incurred  on  account  of  the  Injunction. 

All  counsel  fees  which  resulted  from  the  granting  of  the  pre- 
liminary injunction  may  be  recovered,  and  these  include  at 
least  the  fees  incurred  for  a  successful  motion  to  dissolve  the 
injunction,  before  a  hearing  on  the  merits.**' 

M  Barton  ii.  Fisk,  30  N.  Y.  166;  Gtorgia:  Richardson  v.  Allen,  74  G&. ' 

tontra,  Cunumoga  v.  Mu^e,  94  HI.  186.  719. 

•>  McDaniel  t>.  Cntbtree,  21   Aric.  lUmoU:  Elder  «.  Sabin,  66  111.  126; 

431.  Keith  v.  Henkleman,  173  lU.  137,  EO 

"°Sitn  Jose  Fruit  Packing  Co.  v.  N.  E.  692,  68  ni.  App.  623;  Marka  v. 

Cutting,  133  Cal.  237,  65  Pac.  56S.  Chicago  Yaeht  Club,  121  111.  App.  308; 

•"  Clay  Center  ».  WilKamBon,  79  Kerz  v.  Wold,  131  lU.  App.  387;  Ford- 
Kan.  485, 100  Pac.  59.  ham  t>.  Thompson,  144  III.  App.  342. 

'"JtfiMtmri;  C.  H.  Albera  C.  Co.  v.  Indiana:  Binford  v.  Grimes,  26  Lid. 

Spenoer,  139  S.  W.  321  (agunst  pay-  App.  481,  59  N.  E.  1085. 

ing  out  money  deposited).  Kentucky:  Fidelity  &  D.  Co.  v.  l^ns- 

Tenntuee:  Heck  v.  Bulkley,  1  8.  W.  ley,  100  S.  W.  272,  30  Ky.  L.  R.  lOflS. 

612  (against  paying  a  dividend).  Louinana:  Porgoud  e.  Morgan,  2  La. 

"  Alabaina:  Holmes  v.  Weaver,  52  99;  Gamard  v.  Hart,  4  La.  Ann.  603. 

Ala.  516;  Boiling  d.  Tate,  66  Ala.  417,  Minnesota:  Neilson  v.  Albert  Lea, 

39  Am.  Rep.  5,  (including  fees  in  the  87  Minn.  285,  91  N.  W.  1113. 

Supreme  Court  made  necessary  by  the  Mwgwippi;  Allen  v.  I^ore  County, 

injunction).  80  Miss.  208,  31  So.  815. 
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Id  the  Federal  courts,  according  to  the  doctrine  there  pre- 
vailing, counsel  fees  cannot  be  recovered  in  an  action  on  the 
bond,  even  if  tltey  are  fees  for  securing  a  diseduticm  of  the  in- 
junction; and  this  doctrine  is  applied  to  all  actions  on  bonds 
{pven  in  the  Federal  courts,  even  though  action  on  the  bond  is 
originally  brought  in  the  State  court.*'*  And  in  a  few  States  it 
is  held  that  no  counsel  fees  can  in  any  case  be  recovered  in  an 
action  on  the  bond.**' 

Where  an  appeal  is  taken  from  the  order  on  the  motion  for 
dissolution,  and  the  temporary  injunction  is  finally  dissolved 


Miuotin:  Wtbtufa  R.  R.  «.  McCabe, 
118  Mo.  640,  24  S.  W.  217  (diBtrnguiBb- 
ing  earlier  caaoa  as  baaed  on  a  different 
and  unusual  statute);  Helmkampf  v. 
Wood,  86  Mo.  App.  227. 

Montana:  Helena  e.  Brule,  16  Mont. 
420,  39  Fac.  466,  852;  Mont^mery  v. 
Gilbert,  24  Mont.  121,  60  Fac.  1038. 

Nebnuica:  Camefl 
Neb.  364,  63  N.  W.  8 
waa  made  in  this  respect  between  an 
undertaking  given  on  a  ten}t>oraiy 
restraining  order  and  a  bond  on  an 
injunction);  Gytfx  o.  Courtney,  59 
Nd).  666,  81  N.  W.  437;  Jameaon  e. 
Bartlett,  63  Neb.  638,  88  N.  W.  86a 

Smn  Jeney:  Cook  c.  Cbi4)inan,  41 
N.  J.  Eq.  152. 

New  York:  Roae  v.  Fost,  £6  N.  Y. 
603;  Sargent  d.  St.  Mary's  O.  B. 
Asylum,  100  N.  Y.  394,  83  N.  £.  38; 
Fitspatrick  p.  Flagg,  12  Abb.  Vr.  189; 
Aldrich  0.  Reynolds,  1  Barb.  Ch.  613; 
Coatee  v.  Coatea,  1  Duer,  664;  London 
A  B.  Banlc  b.  Walker,  74  Hun,  395,  26 
N.  Y.  Supp.  844;  Ten  Eyck  ir.  Bayera, 
76  Hun,  37,  27  N.  Y.  Supp.  588;  Ed- 
wards p.  Bodine,  11  Faige,  223. 

Ohio:  Noble  v.  Arnold.  23  Oh.  St. 
264. 

TFoaMnj^on:  Steel  ir.  Gordon,  14 
Wash.  521,  45  Fac.  161. 

Wat  Virginia:  State  v.  Medrord,  34 
W.  Va.  633,  12  S.  E.  864;  State  v. 
Corwin,  51  W.  Va.  19,  41  S.  E.  211. 

Wiactmnn:  Wisconsin  M.  &  F.  I.  Co. 


Bank  v.  Dumer,  114  Wn.  369, 00  N.  W. 
436. 

Such  fees  may  be  reoovered  even 
thou^  the  court  which  grant«d  the 
injuncticM)  was  without  jurisdietaMi. 
littletoo  B.  BursBSB,  16  Wyo.  58,  91 
Fac.  832,  16  l!.  R.  A.  (N.  S.)  49. 

***  United  Slates:  Tullock  p.  Mulvan^ 
184  U.  S.  497,  22  Sup.  372,  46  L.  ed. 
657  (iCTcrang  Mulvane  p.  TuUoc^  68 
Kan.  622,  60  Fac.  897) ;  Miaaouri,  K.  A 
T.  Ry.  p.  ElUott,  184  U.  S.  630,  22 
Sup.  Ct.  447,  46  L.  ed.  673  (reversing 
Elliott  P.  Minouri,  K.  A  T.  Ry.,  77 
Mo.  App.  652);  Browning  p.  Porter,  12 
Fed.  460, 2  McCrary,  681;  Lindcberg  p. 
Howard,  146  Fed.  467,  77  C.  C.  A.  23; 
Sullivan  v.  CarUer,  147  Fed.  222,  77 
C.  C.  A.  44S. 

Ariama:  Richards  p.  Green,  3  Arii. 
227,  32  Fac.  286. 

New  York:  National  Society  of  U.  8. 
Dau^teis  of  1812  v.  American  Surety 
Co.,  107  N.  Y.  Supp.  S20,  56  Misc. 
627. 

"*  Miatitaippi:  Canadian  A  A.  M.  A 
T.  Co.  V.  Rtipatrick,  71  Miss.  347,  16 
So.  877  (atatutory). 

OklaJtoma:  Revell  p.  Smith,  26  Okla. 
508,  106  Pao.  863  (bond  given  in 
Indian  Territory,  where  Arkansas  law 
l»evailed,  which  did  not  allow  counsel 
fees). 

Tennesaee:  Stringfield  p.  Hiiscb,  94 
Tenn.  425,  29  S.  W.  009,  45  Am.  St 
Rep.  733. 


^.y  Google 


§  6S5k  COUNSEL  FEB8  1421 

on  appeal,  counsel  fees  on  the  appeal  as  well  as  on  the  origiQal 
motion  may  be  recovered."* 

Where  the  injuDotion  is  the  final  rehef  asked  in  the  suit,  it  is 
held  in  several  jiirisdlctionB  that  counsel  fees  incurred  on  the 
hearing  may  be  recovered,  on  the  ground  that  the  question 
whether  the  temporary  injunction  shall  be  dissolved  involves 
a  trial  of  the  whole  case.^"  But  in  other  jurisdictions  it  is  held 
that  in  such  a  case  no  counsel  feee  can  be  recovered,  since 
the  l^al  services  neceasary  to  secure  a  final  decree  for  the  de- 
fendant were  not  in  any  way  increased  by  Uie  granting  of  the 
temporary  injunction.*" 


§  688k.  Counsel  fees  In  ttie  entiie  UtigatioiL 

Since  the  bond  secures  the  pajment  of  the  damages  caused 
by  the  issuance  of  the  injunction  only,  and  not  those  caused 
by  the  entire  litigation  in  the  course  of  which  the  injunction  is 
issued,  the  counsel  fees  incurred  in  the  general  coiu-se  of  the 
litigation  cannot  be  recovered  in  an  action  on  the  bond,  at 
least  where  the  injunction  is  not  the  principal  relief  sought,  but 
merely  ancillary  to  the  principal  relief,***  since  in  such  a  case 


'^Alabama:  Cooper  v.  Hunea,  93 
Ala.  280,  g  So.  341;  Jene  French  n*&o 
&  Oigu)  Co.  V.  Porter,  134  Ak.  802, 32 
So.  67,  92  Am.  St.  Bep.  31. 

Mimoari:  Lewis  v.  Leahay,  14  lio. 
App.  564. 

Contra,  Ne»  York:  Guilford  b.  Cor- 
neU,  4  Abb.  Pr.  220. 

"<  louia:  Colby  b.  MMsrvey,  85 
la.  555,  52  N.  W.  400;  Willianu  v. 
BalUnger,  125  la.  410,  101  N.  W.  130. 

In  LntiMana:  Elms  v.  Wnght- 
Blodgett  Co.,  106  La.  19,  30  So.  316,  it 
is  said  that  the  recovery  of  counael 
fees  in  such  caae  depends  upon  the 
particular  facts  c€  the  case. 

Miatittippi:  Jameaoii  v.  Dulaaey,  74 
Miss.  890,  21  So.  972. 

Mimouri:  Hollo  way  v.  Hollo  way, 
103  Mo.  274,  15  S.  W.  636. 

Ohio:  DweUe  o.  Wilson,  14  Ohio  Cir. 
Ct.  551,  7  Ohio  Cir.  Dec.  611. 

»«  Alabama:  Buah  v.  Kirkbride,  131 
Ala.  406,  30  So.  780. 


CaHfomia:  San  IKego  Water  Co  c 
Padfic  Coast  Steamship  Co.,  101  Cai. 
216,  35  Pac.  651. 

Kentutiv:  New  National  Turnpike 
Co.  v.  Dulaney,  86  Ky.  516,  S  S.  W. 
590, 9  Ky.  L.  Rep.  697;  Chicago  S.  L.  & 
N.  O.  H,  B.  V.  SulUvan,  26  Ky.  L.  Rep. 
46,  80  S.  W.  701 ;  Shepherd  p.  GambiU, 
06  S.  W.  1104,  29  Ky.  L.  Rep.  1163. 

Or«0on:  Olds  t>.  Caiy,  13  Ore.  362, 10 
Pac.  7S«. 

"'Alabama:  Robertson  n,  Robert- 
son, 58  Ala.  68. 

Ca^amia:  Porter  v.  Hopkins,  63 
Cal.  324;  San  Diego  Water  Co.  v. 
Pacific  C.  8.  8.  Co.,  101  Cal.  216,  35 
Pac.  661. 

Colorado:  Tabor  v.  Claric,  16  Cdo. 
434,  25  £ac.  181;  Baldwin  S.  C.  Co.  v. 
Quian,  46  Colo.  590,  105  Pac.  1101. 

lUinait:  I^ndiB  v.  Wolf,  206  lU.  392, 
69  N.  E.  103;  McQuown  v.  Law,  18  111. 
App.  34;  Duniung  v.  Young,  67  HI. 
App.  668. 
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all  such  feea  would  have  been  pud  if  the  temporaiy  injuDctioQ 
had  never  issued.^*"  On  this  ground  counsel  fees  paid  for  re- 
sisting the  motion  for  a  temporary  injunction  are  not  recover- 
able ill  an  action  on  the  bond,  since  they  were  not  caused  by 
the  issuance  of  the  injtmction,  but  would  have  been  the  same 
even  though  it  had  been  refused.**'  If  it  is  impossible  to  show 
what  portion  of  an  entire  fee  for  the  services  of  coimsel  was 
paid  on  accoimt  of  the  motion  to  dissolve  and  what  portion  is 
ascribed  to  the  defence  of  the  whole  action,  nothing  can  be 

Iowa:  BulUrd  v.  Harkneaa,  83  la. 
373,  49  N.  W.  855;  Ady  v.  Freeaian, 
90  la.  402,  £7  N.  W.  879;  Leonard  v. 
Capital  Ins.  Co.,  101  lo.  482,  70  N.  W. 
629. 

Kent\idcy:  Thapnel)  v.  McAfee,  3 
Met.  34,  77  Am.  Dec.  152;  Green  v. 
Quuenberry,  118  S.  W.  361. 

Lmtiwiana:  Lemeunier  v.  McCleaiiey, 
41La.  Ann.  411,6So.  33S. 

Maine:  Thuraton  r.  Haakell,  81  Me. 
303,  17  Atl.  73;  Barrett  v.  Bowers,  87 
Me.  185,  32  Atl.  871. 

Miasouri:  Brown  v.  Baldwin,  121 
Mo.  126,  25  S.  W,  863;  Louiwille 
Banking  Co.  v.  M.  V.  Monarch  Co., 
68  Mo.  App.  603. 

Nebraska:  Trrater  v.  Pike,  60  Neb. 
510,  S3  N.  W,  676;  Darling  t>.  McBride, 
86  Neb.  481,  125  N.  W.  1088. 

y«to  York:  Newton  v.  RuaaeU,  87 
N.  Y.  627;  Strong  t>.  De  Forest,  IS 
Abb.  Pr.  427;  Allen  ■>.  Brown,  5  Lans. 
511;  McDonald  c.  James,  38  N.  Y. 
Super.  Ct.  78,  47  How.  Pr.  474;  Whito- 
nde  V.  Cottage  Aaaoc.,  04  Hun,  557, 
32  N.  Y.  Supp.  725;  Phoenix  B.  Co.  v. 
Keyatone  B.  Co.,  10  App.  Div.  176,  41 
N.  Y.  Supp.  891. 

Ohio:  Itiddle  e.  Cheadle,  25  Oh.  St. 
278;  Tarbell  v.  Ennia,  10  Ohio  S.  A  C. 
PI,  Dec.  346,  7  Ohio  N.  P.  416. 

Soulh  Carolina:  Gadsden  o.  George- 
town Bank,  5  Itich.  336;  DaHington  e. 
CopeUnd,  43  S.  C.  389,  21  S.  E.  317. 

Texas:  Brown  v.  Tyler,  34  Tex.  168. 

Virgima:  Wiflecarvra' 
97Va.452,34S.E.56. 


Waikittiflon:  Donahue  t 
9  Wash.  187,  37  Fac.  322;  Andoaon 
D.  Philadelphia  P.  L.  Co.,  26  Wash. 
192, 66  Pao.  415;  CoUiiw  v.  Huffman,  48 
Wash.  184,  93  Pac.  220. 

We*t  Virginia:  State  v.  Taylor,  68 
8.  E.  379. 

In  Montana,  Mike  p.  Edwards,  6 
Mont.  180,  9  Pac.  814,  it  was  held  that 
plaintiff  could  recover  the  attoraey'a 
fees  for  dissolving  the  temporary  order 
and  aim  fees  for  redsting  a  final  injunc- 
tion even  though  the  attorney's  aerv- 
ioea  were  rendered  after  the  time  when 
the  temporary  injunction  e^ired. 

On  an  injunctjon  bond  given  in  an 
action  to  nvtiain  a  suit  at  law,  counsel 
feea  incurred  in  the  action  restrained 
cannot  be  recovered.  Allport  v.  Kelby, 
2  Mont.  343. 

'*>  MinnMofa:  Lamb  r.  Shaw,  43 
Minn.  607,  45  N.  W.  1134. 

Ohio:  Itiddle  o.  Cheadle,  25  Oh.  St. 
278. 

"^  Calif  oTTtia:  Alaaka  Imp.  Co.  ». 
Hiraeh,  119  Cal.  251,  47  Pac  124. 

Colorado:  Quinn  c.  Silka,  19  Colo. 
App.  507,  76  Pac.  655. 

New  York:  Youngs  i>.  McDonald,  56 
App.  Div.  14,  67  N.  Y.  Supp.  376  (af- 
Bnnad,  166  N.  Y.  639,  60  N.  E.  1123); 
Whibeeide  v.  Assoc.,  84  Hun,  555,  32 
N.  Y.  Supp.  734. 

Vermonl:  Sturgee  v.  En^>p,  33  Vt. 
486. 

Contra,  Ittdianaf  Swan  «.  Tlmmono, 
81  Ind.  243;  Robertson  v.  Smith,  129 
Ind.  422, 28  N.  E.  587, 16  L.  R.  A.  273. 
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recovered  on  the  bond.***  So  where  a  gross  fee  was  ^reed 
upon  for  the  whole  litigation  nothing  can  be  recovered  on  the 
bond,*"  and  where  the  plaintiff  on  the  bond  was  a  dty  and 
the  services  were  performed  by  the  city  attorney,  who  was 
paid  an  annual  salary,  nothing  can  be  recovered  on  account  of 
attorney's  fees;  "*  but  if  be  reasonably  ranployed  assistant 
counsel  for  the  purpose  of  securing  an  injunction,  the  cost  may 
be  recovered.*** 


§  686L  Coonsel  fees  not  chargeable  to  defendant. 

Counsel  fees  which  are  recoverable  on  the  bond  do  not  include 
the  expense  of  an  unsuccessful  attempt  to  secure  a  dissolution 
of  the  injunction,  even  though  on  the  final  hearing  it  was  dis- 
solved; apparently  because  it  is  regarded  as  the  fault  of  l^e 
party  or  his  counsel  that  the  dissolution  was  not  obtained.**" 
If,  however,  the  court  itself  continue  the  injunction  not  be- 
cause it  so  decides  upon  the  merits  as  the  motion  presents 
them,  but  because  it  deems  it  desirable  not  to  consider  the 
merits  of  the  preliminary  injimction  until  hearing,  the.costs  of 
the  motion  may  be  recovered.'*^  But  when  the  injunction  is 
not  dissolved  by  the  coiu^,  but  is  superseded  or  modi&ed  by 


'"Colorado:  Church  o.  Baker,  18 
Colo.  App.  369,  71  Pao.  SSS. 

lUinou:  IiBmbcrt  v.  Aloom,  144  HI. 
313,  33  N.  E.  53,  21  L.  R.  A.  611. 

KerOveky:  Boyd  v.  Chsmben,  9  Ky. 
L.R.fi6. 

Montana:  Campbdl  v.  Metcalf,  1 
Mont.  378;  Creek  v.  McManus,  17 
Mont.  445,  43  Fac.  497. 

South  Carolina:  mi  r.  Thomas,  19 
8.  C.  230;  Darlington  f.  Copeland,  43 
S.  C.  389,  21  8.  E.  317. 

But  in  Jeeee  French  P.  A  0.  Co.  v. 
Porter,  134  Ala.  302,  32  So.  67,  it 
seems  to  haTe  been  bekl  that  such 
portion  of  the  whole  fee  as  is  reason- 
able for  the  srarioes  in  securing  dis- 
solution oould  be  reeoyexed.  And  see 
Hyatt  V.  Washington,  20  Ind.  App.  148, 
60  N.  E.  402,  67  Am.  St.  B«p.  248. 

■**  Buatam^ite  v.  Stewart,  55  Cal. 


US;  MitcheU  v.  Hawley,  79  Cat.  301, 
21  Fac.  833. 

^"IlUnou:  Eerz  v.  Wold,  131  lU. 
App.  387;  Fordham  t>.  Thompson,  144 
111.  342. 

Mitxi»4ippi:  Nixon  v.  Biloxi,  76 
mm.  810, 25  So.  664. 

luFwdham  p.  Thompson,  144  111. 
App.  342. 

•^Caiifontia:  Curtiaa  v.  Bachman, 
110  Cal.  433,  42  Pao.  910,  62  Am.  St. 
Rep.  111. 

Mirmaota:  Lamb  v.  Shaw,  43  Minn. 
607,  45  N.  W.  1134. 

NOradca:  FoUofk  o.  Whipple,  57 
Neb.  82,  77  N.  W.  355;  Cunningham  e. 
Finch,  63  Neb.  189, 88  N.  W.  168. 

New  York:  Randall  ir.  Carpenter,  88 
N.  y.  293;  Langdon  n.  Gray,  22  Hun, 
511 ;  Childa  v.  Lyons,  3  Rob.  704. 

"I  Andrews  v.  Glraiville  Woolen  Co., 
60  N.  Y.  282. 
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agreement  of  the  parties,  no  counsel  fees  can  be  recovered.'** 
And  if  the  injunction  is  not  dissolved  but  modified  the  wh<de 
fee  at  least  cannot  be  recovered.*"  Where  the  injunction  did 
no  harm  so  that  a  motion  for  a  diascdutioa  was  needless,  it 
would  seem  that  the  e3q>eQ8e  of  such  an  unneoessary  moti(Hi 
could  not  be  recovered  on  the  bond.""  And. no  counsel  fees 
can  be  recovo^d  which  were  incurred  in  defending  plaintiff 
from  an  attachment  for  contempt  for  violating  the  injunction, 
since  it  was  the  fault  of  the  plaintiff  himself.*'^ 

§  68lbn.  Amount  ot  ccmiuel  few  lecoreiable— Bmhrtant 
charges. 
Tlie  amount  recovmcd  cannot  exceed  a  reasonable  unount,*^* 
and  must  not  be  swelled  by  unneceasuily  employing  several 
counsel.*'*  Exorbitant  charges  cannot  be  allowed;  and  it 
seems  that  where  the  defendant  is  himsdf  a  lawyer  and  acts 
ae  counsel  for  himself,  he  can  recov^  nothing  on  this  ground, 
as  it  costs  him  nothing.**^  If  there  was  no  agreement  upon  the 
amount  of  the  fee,  a  reascmaUe  amount  may  be  recovered;  *'' 
but  if  there  was  an  agreement  upon  the  amount,  no  jmae  can 
be  recovered.*"  Where  counsd  fees  were  paid  in  the  caiffuai 
suit,  as  where  after  dissolution  of  an  injimction  against  a  fore- 

'*•  Itmia:  Ady  v.  Freeman,  90  !&.  402,  oi  Benoett  e>.  lAinbert,  100  Ey.  737, 

57  N.  W.  870.  30  6.  W.  419,  18  Ky.  L.  Rep.  1057,  66 

VermotU;  Bture  Watw  Co.  v.  Camee,  Am.  St.  Rep.  370. 

68  Vt.  23,  33  Atl.  898.  "*  Aiabama:  Jwe  French  P.  ft  O. 

Contra,  Aiabaiiia:  JaokaDD  c.  Uills-  Co.  ■>.  Porter,  134  Ala.  302,  32  So.  «7, 

paugh,  100  Ala.  285,  14  So.  44,  where  92  Am.  St.  Rep.  31. 

it  was  continued  by  agreement.  Flari4a:  Wttich  v.  O'Neal,  22  F1&. 

••Foiii  V.  Loomia,  62  U.  «86,  16  592. 

N.  W.  103,  17  N.  W.  910.    Tbt,  eourt  >"CoUuie  P.  Snclair,  51  Dl.  328. 

intimated  that  part  of  tlie  fee  mi^t  "•  Jevne  v.  Osgood,  67  111.  340,  347; 

perhaps  be  recovered.  Stinnett  v.  Wilson,  19  Dl.  App.  38. 

^Coiorodo:  Grove  r.  Wallaee,    11  *"  Flarida:  TTittiob  ■>.   O'Neal,   22 

Colo.  App.  160,  52  Pae.  639.  Fla.  592. 

MUrittippi:  Wynne  v.  MaMHi,  72  Kantat:  NimookB  b.  Wellea,  42  Kan. 

Miw.  424, 18  So.  422.  39,  21  Pac.  787. 

Contra,  Alabama:  Bosaer  t>.  Timbw-  Mmima:   Codi   v.    Greenough,    14 

lake,  78  Ala.  162,  on  the  ground  that  Mont.  352,  36  Pac.  35. 

it  does  not  lie  in  the  mouth  of  the  de-  Weal  Virginia:  State  v.  Medford,  34 

fendant  to  say  that  the  injunction  ob-  W.  Va.  633, 12  S.  E.  864. 

tuned  by  him  was  of  no  detriment  ■"Steele  v.  Thatcher,  56  HI.  257; 

to  the  other  party.  Lomax  c.  Ragor,  85  HI.  App.  679. 
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closure  sale  the  Bale  took  place  and  counsel  fees  were  paid  out 
of  the  proceeds  as  part  of  the  costs,  they  could  not  ^ain  be 
recovered  on  the  bond.^"'  In  California  it  is  held  that  liability 
to  pay  the  fees  is  not  sufficient  to  justify  recovery;  no  compensa- 
tion being  allowed  on  that  ground  unless  the  fees  have  actually 
been  paid."*  But  in  other  jurisdictions  a  different  view  is 
taken,  and  it  is  held  tliat  if  the  liability  has  been  incurred  there 
may  be  a  recovery  of  the  amount  of  it,  though  it  is  as  yet  un- 
paid.*" A  party  personally  liable  (or  the  fees  may  recover 
thou^  he  was  actii^  in  a  repreaentative  capacity,^  or  was 
only  one  of  aeva-al  parties."' 

§  68bi.  Other  eiq>eiise8  of  litigatloii. 

Other  necessary  expenses  of  the  motion  to  dissolve  t^  in- 
junction may  be  recovered;  sucb  as  the  value  of  the  party's 
time  lost  in  consulting  counsd  or  attending  the  hearing;  *** 
and   his  personal   expenses,^*   including   his   travelling  ex- 


■>  Bkylia  r.  Scudder,  a  Hud  (N.  Y.}, 
300. 

">  BtiboDck  V.  Reeves,  149  Ala.  665, 
43  So.  21. 

"*  MUaouri:  Skrainka  o 
Mo.  App.  474;  Helmkampf 
Mo.  App.  227. 

Mmbma:  Campbdl  v.  Metcalf,  1 
Mont.  378. 

ffem  York:  Edwards  v.  Bodine,  11 
Puge,  223. 

Contra,  lOinoit:  Denach  v.  Soott,  58 
Ili.  App.  33  (time  at  court  and  procur- 
ing vitnesBeB). 

Nfw  Jertaj/:  Cook  o  ~ 
N.  J.  Eq.  152. 

■*'  llMnoiU:  Tunatroa  i 
Dl.  Noraial  Univenity,  64  lU.  334. 

MvauntTi:  Wabaah  H.  R.  v.  MoCabe, 
118  Mo.  040,  24  S.  W.  217. 

New  York:  Lyon  c.  Hereey,  32  Hun, 


*"  Curry  V.  American  Freehold  ImoA 
Mortg.  Co.,  124  Ala.  614,  27  Bo.  454, 
82  Am.  St.  Rep.  211. 

"•  Wilaon  t>.  McEvoy,  25  Cal.  170; 
Prader  o.  Grimm,  28  Cal.  11;  Roubsid 
V.  Stewart,  33  Cal.  208;  Biutomente  v. 
Stewart,  55  Cal.  115;  Hooper  t.  Pattei^ 
son  (Cal.),  32  Pae.  514. 

In  Corder  v.  Martin,  17  Mo.  41,  the 
aame  doctrine  was  asserted. 

•"Atoftoma:  Miller  v.  Garrett,  35 
Ala.  90. 

PUmda:  WitUoh  e.  O'Neal,  22  Fla. 
S«2. 

/Otnoii.-  Steele  tr.  Thatcher,  66  111. 
2S7;  Reee  i>.  Pdtier,  1  111.  App.  315; 
Patteiaon  ».  Rioard,  81  111.  App.  80. 

KatMu:  tJnd^iill  r.  Spencer,  25 
Kan.  71. 

Kmhieky:  Shults  f .  Momnn,  3  Met. 


:.-  McRae  tr.  Brown,  12  La. 
Ann.  181;  Mewix  v.  IHttman,  36  La. 


Oertel,  14 
».  Wood,  85 


253. 

<"  Ahbama:  Boiling  o.  Tate,  65  Ala. 
417,  39  Am.  Rep.  5. 

iVeuj  York:  Crounse  it,  Syracuse  A 
R.  R.  R.,  32  Hun,  497  (speciBl  train). 
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§  8860.  Bonds  for  Tacating  injuuctioa. 

When  a  tempoiaty  injunction  is  vacated  or  modified  upon  a 
bond  being  given  by  the  defendant,  the  plaintiff  in  an  action  on 
the  bond  recovers  the  loss  to  him  caiised  by  the  defendant  doing 
the  act  enjoined  after  the  injunction  was  so  modified  or  vacated 
as  to  allow  it."^  So  where  the  defendant,  the  owner  of  a  con- 
trolling interest  in  the  stock  of  a  corporation,  was  enjoined  at 
suit  of  a  stockholder  from  removing  property  of  the  corpora- 
tion from  the  State,  and  after  the  injunction  was  vacated  he 
removed  the  property  the  measure  of  damages  was  not  the  value 
of  the  property,  removed,  but  the  diminution  in  value  ci  the 
plaintiff's  stock  caused  by  the  removal.*** 

§  688.  Bail  bonds. 

In  an  action  upon  a  bail  bond  in  a  dvil  suit  given  to  the 
sheriff  to  secure  the  release  of  a  debtor,  the  measure  of  damages 
is  the  amount  of  the  judgment  upon  the  debt,**'  but  the  de- 
fendant may  show  that  at  the  time  of  the  breach  the  debtor  was 
insolvent.***  In  i  suit  upon  a  poor  debtor's  bond,  the  damages 
will  be  the  amount  of  the  judgment  and  the  costs  of  the  action 
in  which  it  was  given,  wiUi  the  interest  thereon.***  The  same 
is  the  measure  on  a  prison-bounds'  bond,*^  and  a  voluntary  re- 
turn by  the  prisoner  will  not  mitigate  the  damages.  *''    In  an 

"<  De  Camp  v.  Bunu,  33  App.  VHv.  Canada:  Kerr  e.  FuUuton,  10  Up. 

S17,  93  N.  Y.  Supp..l03fi.  Can.  C.  P.  250;  M'K^uie  9.  Manh, 

"•  Moultmi  c  lUchardaoD,  49  N.  H.  2  Kerr  (N.  B.),  629. 

76.  "*  Maine:  Ri<dtaKla  o.  Moiae,  3$  Me. 

'"ArkoTMH:  Leacb  v.  t^rani,  5  Ark.  240;  Hou^tra  v.  Lyford,  39  Me.  287; 

118.  Call  V.  Foster,  62  Me.  2S7. 

ComMdictU:  New  Haven  Bank  v.  Ohio:  Imbm  v.  Philips,  4  Ohio,  172. 

Milee,  6  Coim.  587.  IiuolTency  of  the  Mitor  cannot  be 

lUinoit:  Mun^y  ■>.  Sommerville,  7  abown  in  mitjfiation  of  damages.    Kier- 

lU.  300,  43  Am.  Dec.  58.  sted  v.  State,  IGUIAJ.  (Md).  231. 

*^  Maine:  Sareent  d.   Pomroy,  33  '^  New   York:  Smith  v.  J&nsen,  8 

Me.  388.  Johns.  Ill;  Sprague  d.  Seymour,  15 

NeiD    York:  Kellogg   b.    Manro,   9  Johna.  474. 

Johns.  300.  Vifeinia:  MeGuire  v.  Vi&tx,  9  Gmtt. 

Canada:  Brown  tr.  Pazt«n,  19  Up.  167.    ' 

Can.  Q.  B.  426.  ■"  Comuetiail:  BeTmour  ».  Harr^, 

Contra,  ComteeHaO:  Hall  «.  White,  S  Conn.  03. 

27  Conn.  488.  Indiana:  Spader  e.  Eteot,  4  Blackf. 

Indiana:  Rooksby  v.  State,  92  Ind.  190. 

71.  New  York:  Flynn  v.  Union  S.  A  G, 
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action  upon  a  bail  bond  in,  a  criminal  proceeding  the  penalty 
may  be  recovered,"*  but  without  interest."* 

§  866a.  Bcoids  for  arrest 

When  a  bond  is  given  to  secure  the  arrest  of  a  person  he  may 
recover  on  the  bond  only  such  special  damages  as  he  can  prove; 
which  do  not  include  any  damages  which  would  have  been  suf- 
fered if  the  action  had  been  b^im  without  an  arrest."*  Com- 
pensation m^  be  recovered  for  counsel  fees  and  other  expenses 
incurred  in  seciuiog  discharge  from  the  arreet,  and  for  loss  of 
time,  but  not  for  Hie  personal  injury  and  false  imprisonment."* 

§  687.  Arbitratitni  tKOids. 

In  an  action  upon  a  bond  to  abide  the  award  of  arbitrators, 
the  measure  of  dam^es  is  the  amount  of  the  award,  if  a  pecun- 
iary award  was  made,"*  even  though  the  authority  of  the  arbi- 
trators was  revoked  by  the  defendant,  one  of  two  debtors, 
after  the  testimony  was  in  and  pending  the  decision."'  Where 
the  award  required  security  to  be  given  at  once,  and  the  money 
paid  in  instalments,  the  phuntiff  upon  a  failure  to  give  security, 
may  at  once  recover  the  whole  amount  of  the  award."*  When 
the  bond  was  to  abide  an  award  as  to  a  disputed  boundary  line, 
it  was  held  that  the  plaintiff  could  recover  the  expenses  incurred 
in  defending  a  suit  in  equity  brought  by  the  defendant  to  set 
aside  the  award.*"  In  such  a  case,  the  damages  recoverable 
for  violation  of  the  award  are  such  only  as  are  personal  to  the 
party.** 

Co.,  61  App.  Div.  170,  70  N.  Y.  Supp.  reoorer  duDogee  for  mental  tud  physi- 

403.  csl  sufiering  caused  by  the  aireet  uid 

■"Stdiibocktr.EvAUB,122N.  Y.661,  impriaooment,  and  attorneys'  fees  in 

26  N.  E.  929.  procuring  the  discharge. 

»» United  States  v.  Broadhead,  127  "*  DOatoare:    Stewart    v.    Orier,    7 

U.  S.  212,  8  Sup.  Ct.  1191,  32  L.  ed.  Houst.  378,  32  At).  328. 

147;  contra,  Sitaabock  e.  Evans,  122  Indiana:  Shroyer  v.  Bash,  57  Ind. 

N.  Y.  fi61,  25  N.  E.  929.  349,  26  Am.  Rep.  57. 

ct  Wallis  V.  Keoiey,  SS  ID.  370.  ■"  Hatheway  v.  CM,  2  All.  {S.  B.) 

"'Bamberger    ».    Kahn,    43    Hun  267. 

(N.  Y.),  411;  Krauae  c.  Rutherford,  "•  Bond  t>.  Bond,  16  Up.  Can.  C.  P. 

45  App.  DiT.  132,  60  N.  Y.  Supp.  1047.  3^. 

But  in   Vandetfoo^  n.    Connoly,    18  ^  Henry  v.  Davis,  123  Mass.  346. 

Utah,  112,  64  Pao.  1097,  the  plaintiff  "•  Webb  d.  Fish,  4  N.  J.  L.  371. 
was  allowed  in  an  action  on  the  bond  to 
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In  New  York,  when  there  is  a  revocation  of  the  8ubmis«oD, 
dam^es  are  limited  by  statute  to  costs  and  expmsee,  fuid  all 
damages  incurred  in  preparing  for  the  arbitration,  and  in  con- 
ducting the  proceedings  to  the  time  of  revocation.*' 


§  688.  Appeal  and  supersedeas  bonds. 

The  appeal  or  supersedeas  bond  in  the  United  States  courts 
and  in  several  of  the  states  binds  the  obligors  to  pay  the  amount 
of  the  judgment,  up  to  the  p^ialty  of  ibe  bond;  "*  while  in 
other  States  the  amount  of  the  judgment  itself  cfumot  be  re- 
covered in  an  action  on  t^e  bond.***  If  the  unount  of  the  judg- 
ment is  ordinarily  recoverable,  nominal  dam^es  only  can  be 
recovered  when  the  judgment  has  in  fact  been  paid,  ev&i  thoufi^ 
there  has  been  a  technical  breach  of  the  bond;  ^  and  so  ^ere 
for  any  other  reason  the  appellant  has  nothing  to  pay  on  the 


"'  Code  Civ.  Pro.,  {  2384;  Allen  v. 
WBtaon,  16  John.  204;  UnioD  loa.  Co. 
V.  Central  Tniat  Co.,  157  N.  Y.  633, 
62  N.  E.  671. 

M'  UnUed  Slala:  Seatioiu  v.  Hotatd, 
18  How.  106,  15  L.  ed.  298;  Tur  r. 
Roeeiutein,  63  Fed.  112,  3  C.  C.  A.  466; 
Wood  V.  Brown,  104  Fed.  203,  43  C.  C. 
A.  474. 

Colorado:  Dye  c.  Dye,  12  Colo.  App. 
206.  55  Pac.  206. 

Florida:  Rwiey  o.  Baron,  1  Fla.  327, 
46  Am.  Dee.  346. 

lOinoii:  Stelle  v.  Lovejoy,  126  HI. 
332. 

Indiana:  Opp  v.  Ten  Ey<A,  99  Ind. 


345. 

MUMgan:  Healy  e.  Newton,  96 
Mich.  228,  66  N.  W.  666. 

New  York:  Doaovan  v.  Cl&rk,  76 
Hun,  339,  27  N.  Y.  8upp.  686. 

Virginia;  McChing  v.  Beime,  10 
Leigh,  410,  34  Am.  Dec.  739. 

Of  course  this  is  true  only  in  case  of 
a  money  judgment;  in  case  of  a  non- 
pecuniary  judgment  there  is  no  amount 
to  recover.  So  on  appeal  from  a  decree 
of  foreclosure  of  a  montage  of  land 
the  amount  of  the  mortgage  debt  can- 
not be  recovered  on  the  bond. 


Uniltd  Slate*:  SuperriaoiB  >.  Kenni- 
cott,  103  U.  8.  554,  26  L.  ed.  486. 

Kentvcky:  Graham  *.  Swigert,  12 
B.  Mon.  522. 

If  the  judgntant  is  partly  for  the  pay- 
ment of  money  reoovery  may  be  had  on 
the  bond  for  that  portion  of  the  judg- 
ment.   Rice  V.  Rice,  13  Ind.  562. 

Tlie  recoTery  is  limited  to  the  poi- 
alty  of  the  bond,  though  by  mistake 
that  is  too  small.  Sears  v.  Seattle  Con- 
solidated St.  R.  R.,  7  Wash.  286,  34 
Pac.  018. 

*"  Marj^and:  Keea  v.  Whitlingtoa, 
40Md.489. 

Trnmutee:  Bmith  v.  Erwin,  5  Yerg. 
296. 

In  New  Yodc  the  bond  is  condi- 
tioned on  paying  the  damages  of  ap- 
peal, which  means  the  sum  awarded 
a8  daniagee  in  the  appellate  court. 
Poet  D.  DoKimua,  60  N.  Y.  871;  Ondffl- 
donk  t.  Emmons,  9  Abb.  Pr.  187. 

■"/Utnota:  George  v.  Biaehoff,  68 
III.  236. 


148  Mass.  562,  20  N.  E.  184. 

Mi'nneMfa;    FoA    Not.    Bank    *. 
Rogers,  13  Minn.  407,  97  An.  Dee. 
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judgment."'  Costs  on  theappeal  are  recoverableon  the  bond, ^* 
though  not  usually  costs  in  the  original  action;  ^  so  are  coun- 
sel fees  on  appeal.*"" 

Where  an  appeal  ia  taken  to  an  intermediate  coiui;  and  a 
bond  given,  and  a  second  appeal  is  then  taken  to  a  hi^er 
court  and  a  second  bond  given,  the  execution  of  the  second  bond 
does  not,  by  the  better  opinion,  release  the  parties  to  the  first 
bond  from  liability  on  it  for  the  entire  lees  caused  by  both  ap- 
peals.*" In  New  York,  however,  this  is  not  always  true.  If 
the  judgment  is  reversed  in  the  intermediate  court,  and  on  a 
second  appeal  the  original  judgment  ia  restored,  the  parties  to 
the  first  bond  are  bound  for  the  loss  caused  by  both  appeals;  '*" 
but  if  the  judgment  is  affirmed  successively  in  bot^  courts,  the 
execution  of  the  second  hood  relieves  the  parties  to  the  first 
bond  from  liability  to  further  damages,  to  tixe  extent  to  which 
compeDsatioD  is  recovatible  on  the  second  bond.**' 


§  688a.  Recovery  of  damages  from  the  appeaL 

Besides  the  j.udgment  and  costs,  recovery  may  be  had  on  the 


■"  Alabama:  Luoafoni  i 
Ala.  £12  (judsmuit  «Kutiat  executor; 
eatato  iuaolveDt). 

^^eu>  York:  Mariroe  v.  AmericaD 
guKty  Co.,  44  App.  Div.  28£,  60  N.  Y. 
Supp.  674  (decree  payable  only  out  of 
a  trust  fund).  But  in  Yate«  v.  fiureh, 
87  N.  Y.  409,  the  Bureties  on  the  boad 
were  held  liable  for  the  amount  of  the 
judgment,  though  it  was  agwnst  an 
executor,  and  the  aaeet*  of  \iiia  estate 
were  iDsuffi<»ent. 

'"AliAama:  Sbowa  p.  PoDdiy,  93 
AU.  248,  9  So.  462. 

MoMoeKvuetU:  Swan  v.  Ficquat,  4 
Pick.  465. 

MicAigon;  Dunn  c.  Sutliff,  1  Mich. 
24;  Kennedy  v.  Nima,  £2  Mich.  163, 
17  N.  W.  786. 

New  York:  Buidett  v.  Low«,  85  N.  Y. 
241. 

■^  JV«p  York:  Burdett  ■>.  Love,  85 
N.  Y.  241. 

I.*  Dmton  V.  Wood's  Adm'r, 


11  Lea,  505.  See  DawBon  v.  Holt,  12 
Lea,  27. 

Contra,  Midtigan:  Day  n.  Litchfield, 
11  Mich.  497;  ProBser  v.  Whitney,  46 
Mich.  405,  9  N.  W.  449. 

»  Zhake  r.  Webb,  63  AU.  596;  but 
tee  Swan  v.  Hcquet,  4  I^ck.  (Mass.) 
465. 

■"  Ct^oTodo:  ShonnoD  r.  Dodge,  13 
Colo.  164,  32Pac.  61. 

imnau:  Becker  v.  People,  164  lU. 
267,  46  N.  E.  500. 

kettlwky:  Aflhby  v.  Shatp.  1  Litt. 
156. 

MieMgm:  Marquette  County  *. 
Ward,  50  Mich.  174,  45  Am.  Rep.  30. 

North  Carolina:  State  c.  Bradshaw, 
10  Ired.  L.  22B. 

>°  Robinson  v.  FUmpton,  2S  N.  Y. 
484;  Smith  v.  Crouse,  24  Barb.  433. 

»•'  Hinckley  b.  Kreiti,  58  N.  Y.  583; 
Cheater  v.  Broderick,  131  N.  Y.  649, 
30  N.  £.  507.  But  see  Mackellar  v. 
Farteil,  57  N.  Y.  Super.  Ct.  398,  8 
N.  Y.  Supp.  307. 
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appeal  bond  for  dam^es  suffered  by  the  appeal.***  Of  course 
damages  suffered  prior  to  the  appeal  cannot  be  recovered,*"  nor 
damages  suffered  from  failing  to  take  advantage  of  the  judg- 
ment, if  the  appeal  did  not  suspend  its  operation.*** 

When  the  payment  of  money  is  delayed  by  the  appeal,  in- 
terest on  the  money  pending  the  appeal  may  be  recovered.'*^ 
And  BO  where  a  judgment  for  the  sale  of  property  was  appealed 
from,  the  plaintiff  in  an  action  on  the  bond  may  recover  in- 
terest on  the  amount  that  would  have  been  realized.***  And 
where  the  debtor  haa  become  insolvent,  pending  the  appeal, 
the  plaintiff  may  recover  compensation  for  dami^  to  his 
chance  of  collecting  the  debt,  to  be  determined  by  proof  of 
amount  of  the  appellant's  property  from  the  time  of  the  appeal 
to  final  judgment.*" 

When  the  judgment  is  for  the  recovery  of  property,  the  dam- 
age suffered  from  the  temporary  or  permanent  loss  of  the  prop- 
erty may  be  recovered.  So  where  a  judgment  for  the  recovery 
of  land  is  appealed  from,  the  measure  of  damages  in  an  action 
upon  the  appeal  bond  includes  the  value  of  the  use  of  the  prem- 
ises pending  the  appeal.  *** 

poBeded  does  not  bear  inUacBt,  Bime 
can  be  recovered  on  the  bond.  Louis~ 
vUle  4  N.  R.  R.  n.  Com.,  89  Ky.  531, 
12  S.  W.  lOM. 

"Kmtueki/:  HargiB  v.  M&yeo,  20 
Ky.  L.  Hep.  1965,  60  8.  W.  844. 

Maryland:  JeniinB  v.  Hxy,  28  Md. 


"■  Uniltd  Slalt»:  Supervisoia  c.  Ken- 
nicott,  103  U.  S.  654,  26  L.  ed.  486. 

lUinoit:  Shieffler  n.  Nadelboffer,  133 
in.  536,  25  N.  E,  630,  23  Am.  St.  Rep. 
626. 

» lUinoii:  Mix  v.  Sin^eton,  86  111. 
194. 

NtV)  York:  Roeenqueet  v.  Noble,  21 
App.  Div.  583,  48  N.  Y.  Supp.  398. 

•"Shows  V.  Pendpy,  93  Ata.  248,  9 
So.  462. 

»*  Alabama:  Drake  v.  Webb,  63  Ala. 
696. 

lUinoit:  Nat.  Bank  of  lU.  b.  Baker, 
68  lU.  App.  343. 

Karuaa:  Kansas  B.  P.  Co.  c.  Unitod 
States  F.  &  G.  Co.,  106  Fac.  45. 

Kenlveky:  Bmgham  c.  Vanbuskirk, 
6  B.  Mod.  197. 

Tennt9tee:  Gholaon  r.  Brown,  4 
Ymg.  198. 

Contra,  VermotU:  Roberta  c  Wamer, 
17  Vt.  46. 

Where,  however,  tbe  judgment  bu- 


647. 

"  Indiona:  Babesia  a,  Lovitt,  13 
Ind.  App.  281,  41  N.  E.  65^  55  Am. 
St.  Rep.  224. 

Ketiwkj/:  Mahlman  v.  WlUiama,  89 
Ky.  282,  12  8.  W.  336. 

Minnttola:  Vent  e.  Duluth  Trust 
Co.,  77  Minn.  623,  80  N.  W.  640. 

Texat:  Trent  t.  Rhombetft  66  Tex. 
249,  18  S.  W.  610. 

Vermont:  McGregor  ».  Balch,  17  Tt. 
562. 

■"  United  Slatet:  Kountze  v.  Omaha 
Hotel  Co.,  107  U.  S.  378,  27  L.  ed.  609, 
2  Sup.  Ct.  911;  Woodworth  v.  North- 
westem  M.  L.  1.  Co.,  185  U.  S.  354, 46 
L.  ed.  945,  22  Sup.  Ct.  676. 
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Where  po^onat  property  has  deteriorated  durii^  the  appeal, 
the  amount  of  the  deterioration  may  be  recovered;  ^  and  if 
real  estate  affected  by  the  judgment  has  stiffered  phydcal  de- 
terioration or  waste,  though  without  fault  on  the  part  of  the 
appellant,  the  amount  of  the  waste  may  be  recovered,'"*'  but 
not  a  decrease  in  value  for  other  reasons  than  physical  dete- 
rioration.*** Where  an  carder  appointing  a  receiver  of  property 
was  appealed  from,  and  the  owner  sold  the  property  pendii^ 
the  appeal,  the  value  of  the  property  at  the  time  of  the  appeal  is 
the  measure  of  damages."**  The  plaintiff  brought  an  action  of 
quo  warranto  ^funst  the  defendant,  who  had  usurped  an  office 
to  which  the  plaintiff  was  elected.    Ju(^^ent  havii^  been 


Abtbama:  Caball  v.  CHisena'  M.  B. 
Assoc.,  74  Ala.  539. 

lUinoit:  Shimick  v.  Thompeon,  25 
m.  App.  619. 

IruHma:  Opp  v.  Ten  Eyck,  99  lad. 
345;  Hays  c  Wibtach,  101  Ind.  100. 

MataackuMU*:  Bmoan  v.  Peiry,  12 
Pick,  118;  Davis  v.  Alden,  .2  Gray, 
309. 

Neia  York:  Shankland  v.  Hfuniltoii,  1 
T.  A  C.  239. 

OMo:  Curry  v.  Homer,  62  Oh.  St. 
233,  56  N.  E.  870. 

Pentuyhania:  Johnson  v.  Heesel,  134 
Pa.  315,  19  Atl.  700,  19  Am.  St.  Rep. 
700. 

Utah:  Taipey  o.  Sharp,  12  Utah, 
383,  43  Pae.  104. 

Where  it  appeared  that  the  defend- 
ant was  entitled  to  reimbuisement  for 
valuable  improvements,  the  recovery 
on  the  bond  was  limited  to  the  value 
of  the  uee  of  the  land  without  the  im- 
provements. Hentig  v.  Collins,  1  Kan. 
App.  173,  41  Pac.  1067. 

When  a  lease  of  the  premises  was 
renewed  during  appeal,  recovery  on 
the  bond  would  include  rent  on  the  re- 
newed lease  as  well  as  on  the  original. 
Pray  v.  Wasdell,  146  Mass.  324,  16 
N.  E.  286. 

The  value  of  the  use  oannot  be  re- 
covered on  a  bond  ^ven  in  the  form 
required  io  the  United  States  courts,  if 


not  recovered  in  the  ori^al  action. 
Burgeaa  v.  Doble,  149  Mass.  256,  21 
N.  E.  438.  And  on  any  bond  the  pe- 
culiar form  of  the  condition  mqr  pre- 
clude the  recovery  of  rent.  McWil- 
Uama  c.  Morgan,  70  III.  62. 

Where  the  ^peal  stayed  the  sale  of 
mortgaged  premises,  the  rente  can  be 
recovered  only  if  the  amount  finally 
realized  on  the  sale  is  insufficient  to 
satisfy  the  debt.  Utica  Bank  v.  Finch, 
3  Barb.  Cb.  293,  49  Am.  Dec.  175. 

■"  United  SUtUe:  Kountte  v.  Omaha 
Hotel  Co.,  107  U.  8.  378,  27  L.  ed.  609, 
2eup.  Ct.  911. 

Diatria  of  Columbia:  Fulton  v. 
Fletcher,  12  D.  C.  App.  Cas.  1. 

lUiwit:  Cook  v.  Matsh,  44  111.  178. 

Indiana:  Hinkle  v.  Holmes,  85  Ind. 
405. 

Kantaa:  Kansas  B.  P.  Co.  v.  United 
States  F.  &  G.  Co.,  106  Pac.  45. 

Kentucky:  Welch  v.  Welcli,  20  Ky.  L. 
Rep.  1990,  50  S.  W.  697, 22  Ky.  L.  Rep. 
1259,  60  S.  W.  409. 

'^Kanaaa:  Hu^ian  v.  Grimes,  62 
Kan.  258,  62  Pac.  326. 

Afa««achu«eUa.-  Davis  v.  Alden,  2 
Gray,  309  (burning  of  building}. 

■■■  Kansaa:  Hughan  v.  Grimes,  62 
Kan.  258,  62  Pac.  326. 

Kentueky:  Buckner  c  Terrell,  8  Ky. 
L.  Rep.  701. 

*"  Everett  c.  State,  28  Md.  190. 
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given  for  the  plaiatiff,  the  defendant  appealed  and  gave  bcmd. 
In  an  action  upon  the  bond,  after  the  appeal  had  heax  dia- 
miased,  it  was  held  that  the  plaintiff  in  an  action  upon  ti»  bond 
could  recover  the  amount  of  salary  received  by  the  defendant 
pending  the  appeal.""  When  the  appeal  delayed  the  cnwBiiig 
of  the  defendant's  railroad  by  the  plaintiff's  railroad,  the  plain- 
tiff was  allowed  to  recover  on  the  bond  the  loss  of  [Vofitfi  suf- 
fered by  not  being  allowed  to  make  the  croeaiug.*'* 


§  689.  Replevin  bonds. 

A  replevin  bond,  given  by  the  plaintiff  in  the  replevin  suit,  is 
conditioned  on  a  return  of  the  property  if  the  plaintiff  does  not 
maintain  his  claim.  If  his  -claim  is  abandoned  for  any  reason 
and  the  suit  discontinued  without  going  to  judgment,  and  the 
property  is  not  returned,  the  condition  is  broken  and  action 
will  Ue  on  the  bond.****  If  the  case  proceeds  to  judgment,  and  a 
judgment  is  rendered  in  favor  of  the  defendant  for  a  return,  this 
judgment  is  conclusive  in  an  action  on  tiie  bond,  against  all 
parties  to  the  bond,  including  the  sure^ee.*"*  In  such  a  case 
the  jury  should  find  and  the  court  award  damages;*"  but  if 
the  jury  fails  to  assess  damages  in  the  replevin  suit,  damages 
may  nevertheless  be  recovered  for  the  unlawful  taking  in  an 
action  on  the  bond."" 

•M  United  State*:  U.  8.  c  Addison,  6 
Wall.  291,  18  L.  «d.  919. 

ATmo  York:  Nicbc^  *.  MacLean,  101 
N.  Y.  M6;  Poopk  t.  Nolan,  101  N.  Y. 


•^Kantae:  McKey  c  Uuflia,  48 
Kan.  581, 30  Pac.  10;  little  v.  Btiaa,  56 
Kan.  94,  39  Pac.  102S. 

Maim:  Pettygiove  v.  Hoyt,  11  Me. 

ee. 

But  aee  Mattaekuttte:  Whitvdl  v. 
Wells,  24  Pick.  34. 

If  the  property  is  redeliTered,  the 
condition  is  not  broken  and  there  can 
be  no  recovery  on  the  bond.   Larabee  ». 
ICook,  8  Kan.  App.  776,  61  Pac.  815. 
c  liable  onl^  when  there  is 


a  judcment  for  a  retnin. 
Banwe,  124  lU.  346, 16  N.  E.  251;  New 
Entfaad  FumiUire  A  Can>et  Oo.  t. 
Biyant,  64  Minn.  256,  66  N.  W.  974. 

•"  Indiana:  Smith  «.  Moaby,  9S  Ind. 
445. 

Ohio:  RichardKHi  v.  Pecqrie'a  Nat. 
Bank,  S7  Oh.  St.  299. 

Ttxai:  Wandek>hr  v.  Graynn  Coun^ 
Nat.  Bank,  102  Tex.  20,  106  S.  W. 
1154  (unleea  fraud  b  shoim). 

Vtrmont:  Miltimoie  *.  Bottom,  66 
Vt.  168,  28  Atl.  872. 

'"  la  Vermont  damagea  are  not  aa- 
ecOBCd  when  the  plaintiff's  action  fails 
for  any  other  reason  than  the  tnecita  of 
the  esse.  Collamer  v.  Page,  35  Vt. 
387. 

»  UttUed  Slalee:  Boley  tr.  Griawold, 
20  Wall.  486,  22  L.  ed.  375. 
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§  689a.  Measure  of  recovery. 

In  debt  on  a  replevin  bond  conditioned  to  pay  all  such  dam- 
ages as  the  defendants  in  the  action  should  recover,  the  measure 
of  damages  is  the  judgment  in  the  replevin  suit.*"*  But  a  com- 
moner form  of  replevin  bond  is  conditioned  to  pay  the  value  of 
the  property  replevied.  The  measure  of  damages  in  a  suit  upon 
such  a  bond  is  the  value  of  the  property,""  wiUi  interest.*" 


Colorado:  Cox  p.  Saivukt,  10  Colo. 
App.  1,  SOPac.  201. 

CmrnKtieut:  Fersse  v.  Watroua,  30 
Conn.  139. 

ImDa:  Hall  r.  Smith,  10  la.  45,  74 
Am.  Dec.  370. 

Karuiu:  Little  ir.  Blim,  56  Kan.  94. 

Mamt:  Washington  Ice  Co.  v.  Web- 
ster, 62  Me.  341. 

MattacimttiU:  Smith  d.  Whiting,  100 
Mssi.  122. 

MUiouri:  Woodbuni  v.  Cogdal,  39 
Mo.  222. 

New  Jeney:  Lutes  v,  AlpMigh,  23 
N.  J.  L.  165. 

Permtybxmia:  Pittabui^  Nat.  Bank 
p.  Hall,  107  Pa.  583. 

Rhode  Idand:  G&rdiner  o.  McDer- 
mott,  12  R.  L  206. 

Contra,  however,  in  CaHSomxa,  where 
the  suretiee  at  least  are  not  liable  on 
the  bond  for  the  value  of  the  property 
unless  it  is  found  by  the  jury  in  the 
replevin  suit.  Clary  v.  Holland,  24 
Cia.  147. 

"  Arhantat:  Mwrill  t>.  Daniel,  47 
Ark.  316,  1  S.  W.  702. 

Indiana:  M'Coy  o.  Elder,  2  Blackf. 
183. 

Kenttuikii:  Keok?  v.  Commonwealth, 
6  B.  Mon.  583. 

Maryland:  Karthaus  v.  Owings,  6  H. 
ft  J.  134,  14  Am.  Dec.  261. 

NeiB  Hampahire:  Ctaggett  e.  Rich' 
ards,  45  N.  H.  360. 

Peimtyltiania:  Hicks  v.  McBiide,  3 
Phila.  377;  Ingram  f.  Cox,  6  Pa.  Dist. 
Rep.  617. 

"» Alabama:  Ward  p.  Hood,  124  Ala. 
570,  27  So.  246,  ^  Am.  St.  Rep. 
205. 


,  Davie, 


Collins, 


Cormeelieul:  Ormsbee 
Conn.  555. 

Dtlaware:    HaltDon    i 
Pennew.  36,  45  Atl.  541. 

Illinoit:  Pace  ».  Neal,  92  III.  App. 
416. 

iKliana:  Peffley  v.  Kenrick,  4  Ind. 
App.  610,  31  N.  E.  40. 

Indian  TerrUory:  McAlestMTP.  Suchy, 
1  lod.  Ty.  666,  43  S.  W.  952. 

Kaiwxt:  Citiiens'  State  Bank  v. 
Morse,  60  Kan.  526,  57  Pac.  115. 

Kentacky:  Kentucky  L.  A  L  Co.  v. 
Crabtree,  116  Ky.  395,  SO  S.  W.  1161. 

ManachuteUa:  Kafer  v.  Harlow,  5 
All.  348;  Leighton  v.  Brown,  98  Mass. 
615;  Maguire  v.  Pan  Amencati  Amuse- 
ment Co.,  205  Mass.  64,  01  N.  E. 
136. 

Neto  Uexioo:  Butts  v.  Woods,  4  N. 
M.  187, 16  Pac.  617  (plaintiff  bound  by 
value  stated  in  his  affidavit). 

New  York:  Pettit  v.  Alien,  64  App. 
Div.  579,  72  N.  Y.  Supp.  287. 

Pennayfomiio:  Gibbs  e.  Bartlett,  2  W. 
AS.  29. 

Texa*:  Jacobs  t.  Daugherty,  7S  Tex. 
682,  16  S.  W.  160. 

See  Piano  Manuf.  Co.  r,  Downey, 
100  111.  App.  36  (the  actual  value,  and 
not  the  value  to  the  plaintiff,  which 
was  affected  by  contracts  made  by 
him).  Schrader  v.  Wolflin,  21  Ind.  238 
(the  actual  value,  and  not  the  amount 
for  which  defendant  may  have  sold). 

>■'  Alabama:  Ward  p.  Hood,  124  Ala. 
570,  27  So.  215,  82  Am.  St.  Rep.  205. 

Cormecticut:  Ormsbee  t.  Davis,  18 
Conn.  565. 

lUitwit:  Hopkins  v.  Ladd,  35  lU.  178; 
Walls  E>.  Johnson,  16  Ind.  374. 
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The  plaintiff  may  also  recover  his  costa  in  the  replevin  suit,*" 
and  his  counsel  fees  in  that  suit."*  Consequential  damages 
may  also  be  recovered;  as  for  dam^e  to  the  goods,*"  or  de- 
preciation in  value,*"  or  for  loss  of  a  ^wcial  use.*" 

§  690.  Value  of  property  when  to  be  estimated. 

Under  the  judgment  for  a  return  the  same  question  arises, 
which  we  have  already  examined,  as  to  the  time  when  the  value 
should  be  computed :  whether  at  the  time  of  the  original  wrong- 
ful taking,  the  time  of  the  replevin,  <ar  the  time  the  return 
should  be  made.*''  In  some  cas^  the  time  of  replevin  is  to 
furnish  the  rule;  "*  in  other  cases  the  actual  value  of  the  prop- 
erty at  the  time  of  the  demand  made  under  the  writ  of  restitu- 
tion is  to  be  recovered,"'  provided  that  if  the  goods  have  been 
used  or  destroyed,  or  have  deteriorated  in  value,  the  value  at 


Karuaa:  Swsrti  b.  Engliali,  4  Ksn. 
App.  600,  44  Pac.  1004. 

KaUudcj/:  Kentucky  L.  &  1.  Co.  p. 
Crabtree,  118  Ky.  395,  80  S.  W.  1161. 

JVeiD  York:  Emerson  t>.  Booth,  61 
Bait>.40. 

See  Maine:  Howe  v.  Handle)',  28 
Me.  241  (right  of  plaintiff  ceased  during 
the  pendency  of  the  proceedingB  by 
reason  of  a  fiat  in  banlcruptcy:  he  is  en- 
titled to  interest  up  to  that  time). 

*"  DtlatBart:  Harmon  o.  CoUina,  2 
Pennew.  36,  45  Atl.  541. 

Indiana:  Eellar  e.  Carr,  110  Lid.  127, 
21  N.  E.  463. 

Katuas:  Swarti  ».  Engliah,  4  Kan. 
App.  600,  44  Pae.  1004. 

Maine:  Hovey  v.  Coy,  17  Me.  266. 

Nea  York:  Tibbies  v.  O'Connor,  28 
Barb.  638. 

Oregrm:  Carlon  r.  Dixon,  14  Ore.  293, 
12  Pac.  304;  Jordan  v.  La  Vme,  15  Ore. 
329,  16  Pac.  281. 

Peimsylvania:  Tibbal  v.  Cahoom,  10 
Watte,  232. 

SaiJh  Carolina:  Rhodes  e.  Buriuut, 
28  S.  C.  156,  5  S.  E.  347. 

Contra,  Brock  v.  Bolton,  37  S.  C.  40, 
16  S.  £.  370  (by  statute  and  (orm  of  the 
bond)). 

And  see  J/otMcAuceUc;  Maguire  v. 


Pan-American  Amuaement  Co.,  205 
Mass.  64,  91  N.  E.  135. 

•"  Harts  P.  WendeU,  26  UI.  Ami.  274; 
Paoe  IT.  Neal,  92  111.  App.  416. 

Contm,  Davis  t>.  Crow,  7  Blackf. 
(Ind.)  129. 

*■•  Newton  p.  Sound,  109  Iowa,  286, 
80  N.  W.  391. 

"•  CanMctieul:  Bradley  o.  Reynolds, 
61  Conn.  271,  23  Atl.  028. 

New  York:  Howley  v.  Gibba,  14 
Jcdms.  385. 

i"  Miltimore  v.  Bottom,  66  Vt.  168, 
28  Atl.  872. 

•"  Ante,  j  633. 

"•  Uniud  Slatet:  Washington  Ice  Go. 
c.  Webater,  125  U.  S.  426,  31  L.  ed.  709, 
8  Sup.  Ct.  947. 

Kan»a»:  Union  Stove  A  Machine 
Works  V.  Brddenstein,  SO  Ean.  53,  31 
Pac.  703. 

Neut  York:  Briasee  t>.  Mt^iee,  21 
Wend.  144. 

*<*  Indiana:  Lindaey  f,  Hewitt,  42 
Ind.  App.  673,  86  N.  E.  446. 

Maine:  Washington  Ice  Co.  ■>,  W^ 
8t«r,  62  Me.  341,  16  Am.  Rep.  462. 

MatiaekuaelU:  Leighton  t.  Brown, 
98  Mass.  515;  Swift  s.  Barnes,  16  Kck. 
194. 
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the  time  of  replevin,  with  interest,  Bhould  be  allowed.'"  Where 
the  property  reidevied  was  grain  it  appeared  that  the  plaintiff 
in  the  reidevin  suit  had  thre^ed  and  marketed  the  grain.  In 
an  action  on  the  bond  it  was  s^d  that  ordinarily  the  measure 
of  damages  was  the  vaiue  of  the  property  at  the  time  the  re- 
turn was  crdered,  but  in  UtoB  case  the  coat  of  threshing  and  mar- 
keting would  be  deducted  in  the  absoioe  of  evidence  that  the 
plaintiff  did  not  set  in  good  faith.*** 

§  691.  Destnicti<Hi  of  property  before  payment. 

In  a  case  in  New  York,  it  was  decided  in  a  suit  on  the  replevin 
bond,  that  the  non-return  of  the  pn^^erty  was  excused  by  its 
inevitable  destxuetion  before  judgment.***  This  decision  was 
based  on  the  old  rule  that  if  the  condition  of  a  bond  becomes 
impossible  by  the  act  of  Giod,  the  penalty  is  saved.***  The  case 
has  been  expressly  disapproved.  •**  But  in  Walker  v.  O^ood  *** 
it  appeared  that  the  property,  a  horse,  had  been  replevied  by 
one  who  cUumed  to  be  owner  from  a  sheriff  who  seised  it  as  the 
property  of  another.  In  an  action  upon  the  replevin  bond  by 
the  sheriff,  who  had  succeeded  in  the  replevin  suit,  the  claim- 
ant was  held  excused  by  showing  tiiat  the  horee  had  died  with- 
out his  fault;  for,  the  court  said,  he  bad  as  good  right  to  lit^te 
his  clum  as  the  attaching  creditor.  And  in  a  similar  case  on  a 
forthcoming  bond  to  deliver  a  slave,  the  death  of  the  slave  be- 
fore forfeiture  was  held  a  defence.'**  Where  under  a  statute  a 
Uceaise  was  replevied,  which  was  in  force  at  the  time  the  judg- 
ment for  a  return  was  issued,  but  had  expired  before  a  demand 
was  made,  it  was  bdd  that  the  vaiue  of  the  license  at  the  time 
of  the  judgment  could  be  recovered  on  the  bond.*" 

Whwe  the  property  accidentally  becomes  worthless,  as  by 
the  death  of  an  animal,  without  the  fault  of  anyone,  the  con- 
clusion would  seem  to  be  either  (1)  that  the  old  view  that  the 


■"/wKana:  liodecy  c.  Hewitt,  42 

"•  2  Black.  Com.  341. 

iDd.  App.  573,  86  N.  E.  446. 

•"Suydam    v.    Jenkinir,    3    Sandf. 

(N.Y.)614.   See  HinkBon  e.  MorrtKM, 

MM.  306,  41  Am.  Dec.  497. 

47  Iowa,  167. 

•*'  Cleawnt  v.  Duffy,  54  Iowa,  632,  7 

'»  53  Me.  422. 

N.  W.  85. 

"»  Philipi  V.  Capell,  38  Ala.  S75. 

•"Carpenter  t.  Stevens,  13  Wend. 

(N.  V.)  689. 

butb,  74  Conn.  392,  50  AU.  1023. 
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condition  has  become  impossible  through  an  act  of  God,  settles 
the  matter,  or  (2)  that  for  this  purpose,  the  loss  of  the  propwty 
is  to  be  considered  as  one  of  the  necessary  perils  which  existed 
in  the  fact  that  questions  of  possessory  right  cannot  be  lit^ted 
and  decided  without  delay,  and  that  this  is  an  exposure  to  risk 
to  be  imputed  to  the  law  itself,  or  (3)  that  the  loss  should  fall 
upon  the  person  who  turns  out  to  have  been  wrong  in  the  orig- 
inal assertion  of  title.  Were  the  question  a  new  one,  we  should 
be  inclined  to  think  the  third  view  the  correct  one.  While  it 
is  true,  as  Kent,  J.,  in  Walker  v.  Osgood '"  points  out,  that  one 
side  has  as  much  ri^t  as  the  other  to  litigate  the  first,  the 
very  object  of  the  bond  is  to  compel  the  person  in  possession 
to  give  security  for  the  benefit  of  the  party  out  of  possesaon, 
and  he  should  therefore  be  held  responsible  for  the  consequences 
of  the  delay  caused  by  his  mistake,  however  honest.  Of  course, 
if  it  can  be  proved  that  the  property  was  actually  worthless 
at  the  time  of  the  replevin  through  some  inherent  defect,  the 
case  is  different,  for  the  property  then  never  had  anything  but 
a  nominal  value. 

§  691a.  Reduction  of  damages. 

Though  the  suit  was  not  entered  in  court,  the  defendant,  in 
an  action  upon  the  bond,  may  show  that  the  title  to  the  prop- 
erty replevied  was  in  himself;  and  in  that  case  only  nominal 
damages  can  be  recovered."*  So  it  may  be  shown  that  the 
action  of  replevin  failed  merely  because  it  was  prematiu*dy 
brought.*'"  Even  if  judgment  was  given  for  a  return,  that  does 
not  necessarily  bar  the  defendant  in  an  action  on  the  bond  from 
showing  bis  title.  Replevin  is  a  possessory  action,  and  the  issue 
may  have  been  found  in  favor  of  a  return  without  the  title 
having  been  Utigated.  In  that  case  the  defendant  is  not  con- 
cluded by  the  judgment,  and  may  show  in  reduction  of  dam- 

">  53  Me.  422.  MataaekiaeOs:  Easter  v.  Foetez,  173 

*»  lUinoia:  Schweer  v.  Schwabachcr,  Mass.  39, 53  N.  E,  132,  73  Am.  St.  Rep. 

17  HI.  App.  78.  257. 

Indiana:  Wallace  v.  Oark,  7  Blackf.  Michigan:  Pearl  v.  Gatbck,  61  Mich. 

298.  419,  28  N.  W.  156,  1  Am.  St.  Rep. 

Kansan:  Little  v.  Bliss,  55  Kan.  94,  603. 

39  Pac.  1025.  >»  Davis  o.  Harding,  3  AU.  (Maes.) 

Maine;  Jones  o.  Smilb,  79  Mc.  452.  302. 
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ages  that  he  owned  the  property  '"  or  an  interest  in  it."^  If, 
however,  title  was  put  in  issue  in  the  replevin  suit,  the  question 
cannot  agfun  be  raised  in  an  action  on  the  bond.*'* 

So  if  the  property  itself,  or  a  part  of  it,  or  its  proceeds  have 
come  to  the  plaintiff  in  the  action  on  the  bond,  his  recovery 
will  be  reduced  by  the  property  or  value  that  has  come  to 
him.***  And  any  other  matter  which  may  properly  be  shown  in 
reduction  will  have  the  same  effect.*** 

§  691b.  Limitations  of  plaintiff's  title. 

The  fact  that  the  plaintiff  has  a  limited  or  parti^  title  only 
cannot  be  set  up  by  the  defendant  to  defeat  a  full  recovery, 


'"  Connteiicut:  Fielding  v.  Silrer- 
Btein,  70  Conn.  606,  40  Att.  454. 

lUirurit:  Hancbett  v.  Qudner,  138 
111.  571, 28  N.  E.  78S;  O'Doimell  o.  Col- 
by, 153  lU.  324,  38  N.  E.  1067;  Fareon 
».  Gilbert,  85  lU.  App.  364;  Mageratadt 
0.  Harder,  95  Ul.  App.  303. 

Indiana:  Stockwellv.  Byrne,  22  Ind.6. 

Ioum:  Buck  c.  Rhodes,  11  la.  348. 

KuTUas:  Little  c.  Btisa,  66  Kan.  94, 39 
Pac.  1025. 

Maryland:  Crabbs  n.  Koonte,  69  Md. 
59,  13Atl.  591. 

'"  lUinmt:  Kingo.Hamsey,  13IU.619 
(general  title  subject  to  attachment}. 

Indiana:  McFadden  t.  Rom,  108  Ind. 
512,  8  N.  E.  161  (lien);  Ringgenberg  v. 
Hartman,  124  Ind.  186,  24  N.  E.  987 
(in«»tgage);  Consolidated  T.  L.  Co.  o. 
Bronaon,  2  Ind.  App.  1,  28  N.  E.  156 
(mcM-tgage). 

MaryUmd:  Walter  v.  Waifield,  2  Gill, 
216  (agent  of  ownor). 

Mattaehuaetit:  Leonard  D.  Whitney, 
109  Mass.  266  (part  owner). 

North  Carolina:  Hall  v.  Tillman,  115 
N.  C.  500,  20  S.  E.  726  (contract  of 
purchase). 

**'  I-ndiana:  Denny  v.  Reynolds,  24 
Ind.  248. 

Iowa:  Eawley  p.  Warner,  12  Iowa,  42. 

***  ConmOicut:  Vinton  v.  Mansfield, 
48  Conn.  474  (property  Bold  and  pro- 
ceeds paid  to  pluntiff). 

Indiana:  Story  v.  O'Dea,  23  Ind.  326 


(pluntiff  had  fordbly  taken  the  prop- 
erty from  defmdant). 

loaa:  Harrow  n.  Ryan,  31  la.  156 
(plaintiff  obtained  property  by  l^al 
proceedinp);  Stuart  b.  Trotter,  76  la. 
96,  39  N.  W.  212  (judgment  for  value 
pud  to  plaintiff). 

Kania»:  Boyd  v.  Hu&aker,  39  Kan. 
525, 18  Pac.  508  (property  sold  pending 
proceedinp  and  proceeds  delivered  to 
present  plaintiff). 

Kenlucky:  Board  e>.  Moore,  12  Ky.  L. 
Rep.  682  (part  of  property  returned; 
recovery  for  value  of  remainder  only). 

Nthra^M:  Barton  v.  Sholl,  62  NdD. 
570,  87  N.  W.  322  (plaintiff  obtained 
property  by  levy  on  execution) ;  Rinker 
V.  Lee,  29  Neb.  783,  46  N.  W.  211 
(property  replevied  from  present  de- 
fendant pending  proceedinp  and  re- 
turned to  present  pliuntiff). 

Pemw]^oan,ia:  Pure  Oil  Co.  ».  Terry, 
209  Pa.  403,  68  Atl.  814  {property 
bought  by  present  pluntiff  at  sale). 

See  Af awwAuaeOt:  Flagg  t>.  lyier,  6 
Mass.  33,  4  Am.  Dec.  76  (owner  be- 
came  bankrupt;  goods  given  to  his  as- 
signee). 

*"  ConnetHeul:  Bradley  p.  Reynolds, 
61  Conn.  271,  23  Atl.  928  (tender 
after  breach). 

lainoii:  Harts  v.  Wendell,  26  III. 
App.  274  (tender  after  breach). 

Permtybiania:  Snyder  v.  Frankfield, 
4  Pa.  Dial.  Rep.  767  (set-off). 
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when  the  defendant  does  not  himself  own  a  part  interest  in  it."* 
But  if  the  defendant  can  shor  not  only  that  the  plaintiff  owns 
a  part  interest  only,  but  also  that  he  himself  owns  the  ronain- 
ing  interest,  the  plaintiff's  recovery  is  limited  to  the  value  (tf  bis 
interest.'" 

§  691c.  Detinue  bonds. 

A  detinue  bond  is  similar  to  a  replevin  bond,  and  damages 
are  assessed  on  the  same  principles.  Damages  may  be  lecovered 
thou^  not  assessed  in  the  deUnue  action,**^  and  inidnde  dam- 
ages actually  sustained  by  the  seizure,  but  not  for  loss  of  time 
and  iu>tel  hills  paid  in  j»t}c\uing  sureties  on  the  bond,  and  in 
attending  the  trial  of  the  case.'"  Counsel  fees  paid  by  the 
plaintiff  may  be  recovered.'"  The  defendant  may  show  in  re- 
duction of  damages  that  he  was  the  owner  of  the  property  sued 
for.'*'  Where  part  of  the  property  was  burned  after  the  bond 
was  given,  the  measure  of  recovery  in  an  action  on  the  bond 
was  the  value  of  the  property  destroyed  as  found  by  the  jury 
and  the  tunount  of  d^nage  to  the  other  propoty;  for  prima 
facie,  the  injtiry  is  the  result  of  the  detention.*** 


"•  lUinou:  Atkins  t>.  Moon,  83  HL 
240,  26  Am.  R^.  313. 

Maine:  Famham  v.  Moor,  21  Me. 
508  (attochii^  Hberiff). 

MtcAtiran.'  WilliamB  t>.  Vail,  9  Mich. 
162,  80  Am.  Dec.  76;  Ryan  p.  Akeiej, 
42  Mich.  616,  4  N.  W.  207  (attachi&c 
sherifF). 

Mitaouri:  Fallon  p.  Maanini,  36  Mo. 
271  (part  owint);  Frei  v.  Vogd,  40  Mo. 
149  (attaching  Bheriff). 

'"Cotorado.-  Imel  e.  Van  Derm,  8 
Cob.  90,  5  Pac.  803  (attaching  AeriS 
and  enmer). 

Cmnedieia:  Hannon  t>.  O'Dell,  71 
Com).  698,  43  Atl.  147  (partnere). 

Georgia:  Hobne*  e>.  laOEihin,  110  Ga. 
861,  36  S.  E.  261  (pledgee  and  pled^r). 

lUmoU:  Kine  b.  Ramsey,  13  III.  619 
(attaching  AaiS  and  owner);  Wanier 
0.  Matthews,  18  111.  83;  Jackmrn  v.  foy, 
3  III.  App.  586  (mortgagor  and  mort- 
gagee); TaaUm  e.  Slydei,  93  HI.  App. 
455  (owner  and  sberiff  leryiog  by  virtue 
of  executiona) 


lotea:  Hawley  v.  Warner,  12  la.  42; 
Hajden  v.  Anderson,  17  la.  158  (at- 
taching aheri£F  and  owner). 

Maine:  Haoker  v.  Jobnaon,  66  Me. 
21,  22  Am.  Rep.  547  (partno-). 

MaryLatd:  Maoon  ».  Sirnm^,  22  Md. 
312  (landlord  and  tenant). 

Michigan:  Henry  v.  FerguBcm,  55 
Mich.  399,  31  N.  W.  381  (attaching 
ahariff  and  owati  of  judgraeat). 

MiMovri:  Dilwotth  n,  McKolvy,  30 
Mo.  149. 

New  York:  Rum^  ■>.  Bnttofield,  21 
W^u).  300  (mcrtgagor  and  mortgagee). 

•»•  Hudaon  v.  Young,  25  Alii.  376. 

w  Foster  «.  Napier,  74  Ala.  393. 

'•"FergiMon  ■>.  Baker,  24  Ala.  402; 
Miller  «.  Garrett,  36  Ala.  96;  Foster  t>. 
Napier,  74  Ala.  303. 

■•■Savage  t>.  Gunter,  32  Ala.  467; 
Emat  p.  Hogue,  86  Ala.  502,  6  So. 
738. 

'"  Heani  p.  Hioka,  101  Ala.  102,  13 
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§  69id.  Other  judicial  bonds. 

A  sequestration  bond  is  eeeurity  far  damages  caused  by  the 
seizure  of  the  property  and  does  not  eover  counsel  fees  incident 
to  the  defense  of  the  suit.'**  'Hie  plaintiff  in  an  action  on  the 
bond  may  recover  toss  of  rents  and  compensation  for  the  ex- 
pense and  inconvenienoe  erf  ronoval.*'' 

In  an  action  on  a  bond  to  contest  a  "claim  of  ezemptions/' 
the  plaintiff  may  recover  the  legal  and  oti^r  expenses  incurred 
in  meeting  the  contest.'*' 

In  an  action  on  a  bond  given  to  secure  the  appointment  of  a 
receiver  for  plaintiff's  business,  she  may  recover  the  value  of 
the  property  sold  by  the  receiver,  and  damages  for  injury  to 
the  business.'* 

C. — Ofpicul  Bonds 
S  692.  Official  bonds  in  general. 

The  questions  examined  in  the  chapter  upon  the  measure  of 
dunages  in  suits  against  puUic  ofiScers  may  arise,  as  in  the  in- 
stances which  we  have  considered,  in  suits  bnmght  by  the  ag- 
grieved party  against  the  officer  directly;  or  otherwise,  on  the 
b<md,  given  by  him  for  the  faithful  dischaige  of  his  duty;  or 
t^aln,  they  may  be  brought  (gainst  the  sureties  of  the  officer. 
In  the  case  of  the  suit  bdng  brought  on  the  bond,  much  depends 
on  Uie  form  of  the  instrument  and  the  statute  under  which  it 
is  given.  The  statute  must  be  substantially  complied  with.'" 
If,  however,  the  penalty  is  larger  than  the  statute  pennits,  the 
bond  is  valid  up  to  the  legal  amount,  and  judgment  may  be 
given  for  the  poialty,  execution  bong  limited  to  the  le^al 
amount;  ***  and  if  t^e  bond  does  not  o<unply  witb  the  statute 
it  may  be  good  as  a  common-law  bond.'** 

"•  BtwiSer  t.  OaiTMon,  61  Min.  07.  (Mo:  Cnswcll  v.  Neobitt,  16  Oh.  St. 

■M  Blum  V.  Gainee,  67  Tex.  136.  iS. 

*«•  Eiibr  «.  Foffoes,  141  A1&.  2M,  37  "■  Ptntuybiama:  MoCaraher  e.  Com- 

8o.  411.  monwMltb,  6  W.  A  S.  21,  30  Am.  Dec. 

•«  HftTCtly  p.  laiiott,  3»  VA.  aOl,  67  106. 

N.  W.  1010.  8euA  Dakola:  State  *.  Taylor,   10 

*«  Miawiaaippi:  Bmtm  ■>.  PhipiM,  6  8.  D.  182,  72  N.  W.  407,  65  Am.  St. 

Sm.  ft  M.  51  (cannot  be  extended  to  Rep.  707. 

cover  other  caaet  than  those  intended  "  Maine:  Scarborough  v.  Parker,  63 

by  the  act).  Me.  262. 

North  Carolina:  State  Bank  v.  I^odce,  JV«tD  York.-  Allegany  County  tr.  Van 

4  Dev.  629.  Cbrnpen,  3  Wend.  49. 
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The  bond  js  usually  given  to  the  State,  but  is  for  the  bene- 
fit of  any  person  injured  by  the  official  misfeasance. "°  The 
commonest  practice  is  to  give  judgment  for  the  amount  of  the 
penalty,  and  issue  execution  for  the  damages  found  by  the  jury, 
as  in  the  case  of  an  ordinary  bond,**^  and  the  judgment  then  re- 
mains as  security  for  further  recovery  by  other  persons  in- 
jured.*'* When  the  penalty  has  been  exhausted,  either  by  one 
recovery  or  by  successive  proceedings,  no  further  recovery 
may  be  had  on  the  bond;  "*  and  all  suits  pending  at  one  time 


Jforth  CaroHna:  State  t.  Perkiiu,  10 
Ired.  L.  333. 

OkU>:  DavuBon  v.  BurfesB,  31  Oh. 
St.  7S,  27  Am.  Rep.  496. 

Penniylvttma:  Forsyth  *.  DiclcBOn,  1 
Grant,  26. 

Termtute:  Qoodrum  r.  C&rrall,  2 
Humph.  490,  37  Am.  Deo.  664. 

"°  MattachuieUi:  Skimier  v.  Ffaillips, 
4  Mobs.  68. 

New  York:  People  v.  Hohnee,  2 
Wend.  281. 

South  Carolina:  Mitchell  v.  IjwrenB, 

7  Rich.  109. 

TentuMte:  Governor  c.  Allen,  8 
Humph.  176,  47  Am.  Dec.  601  (to  the 
governor). 

No  individual  can  recover  for  an  in- 
jury to  another  individual.  Wilson  v. 
Cuitrel,  19  Ala.  642. 

'"  Arkanatu:  Byrd  t>.  State,  15  Aik. 
176. 

Iowa:  Nelaon  v.  Gray,  2  Greme,  397; 
Cameron  c.  Boyle,  2  Greene,  154. 

Kentudcy:  Wells  v.  Commonwealth, 

8  B.  Mon.  459,  48  Am.  Dec.  401. 
Pentuylixmia:  Scarborough  e.  Thorn- 
ton, 9  Pa.  451;  Com.  v.  Sayrcs,  1  Miles, 
235. 

There  can  be  no  reoovery  beyond  the 
penalty,  with  interest. 

Conneciieut:  Obnatead  v.  Olmstead, 
38  Conn.  309. 

KeiUtuAy:  Woods  o.  Com.,  8  B.  Mon. 
112. 

But  see  Prnjuylxmia:  Hughes  v. 
Hughes.  64  Pa.  240. 

In   Georgia  and   Pimngylvania  by 


statute  judgment  is  entered  only  for 
the  amount  of  the  damages  proved,  and 
further  judgments  may  be  ^ven  in  sub- 
sequent actions. 

Oeorgia:  Taylor  o.  Johnson,  17  Ga, 


Wolverton  t>.  Com- 
monwealth, 7  S.  ft  R.  273;  CampbeU  e. 
Commonwealth,  8  S.  ft  R.  414;  With- 
rowti.  Commonwealth,  10  S.  ft  R.  231. 

In  New  York,  under  the  old  practice, 
debt  on  the  bond  must  be  brouf^t  in 
the  name  of  the  State,  for  the  penalty; 
but  an  individual  mi^t  sue  in  cove- 
nant and  get  judgment  for  the  injury 
to  him.  I^wtonE.  Erwin,  9Wend.  233; 
O'Connor  «.  Such,  9  Bosw.  318. 

In  IlUtunt,  in  the  ease  of  executor's 
bond  only,  succearive  auits  might  be 
brought  on  the  bond  and  separate 
judgments  bad.  People  t>.  Randolph, 
24111.324. 

In  Maine  and  Pennsylvania  dam- 
ages are  to  be  assessed  by  the  court  and 
rkot  by  the  jury,  at  the  actual  damage 
BUBtuned  by  the  breach. 

Maine:  Oifford  v.  Kimtnll,  39  Me. 
413. 

Permtj/bxmia:  Com.  s.  Allen,  30  Fa. 
49,  72  Am.  Dec.  685. 

"•  Cobtrado:  Taylor  v.  Blyth,  9  Colo. 
App.  81,  47  Pac.  662. 

New  York:  Fellows  v.  Oilman,  4 
Wend.  414. 

North  Carolina:  State  tr.  McAIinn,  6 
Ired.  347. 

**■  IlUturia:  People  v.  Summers,  16 
ni.  173. 
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should  be  consolidated,  and  if  the  a^r^ate  of  the  damages 
exceeds  the  amount  of  the  penalty  (or  the  amount  still  due  on 
the  bond)  all  the  plaintiffs  should  recover  ratably.  *^^ 

The  amount  recovered  is  the  actual  dam^e;  and  therefore 
if  a  statute  gives  a  penalty  for  official  misfeasance  the  amount 
of  the  penalty  cannot  be  recovered  on  the  bond,  but  only  the 
actual  loss.*"  Nor  can  exemplary  damages  be  recovered  on  the 
bond.*''  But  where  interest  at  a  high  rate  is  fixed  by  statute 
as  recoverable  for  failure  by  a  public  officer  to  pay  over  money, 
this  is  not  regarded  as  penalty,  and  interest  at  the  statutory 
rate  may  be  recovered  on  the  bond.*" 

Actual  compensation  for  the  injury  is  the  measure  of  recov- 
ery on  the  bond.  Thus,  where  a  conunissioDer  to  construct  a 
drain  filed  a  bond,  and  collected  the  assessment  for  building  it, 
but  failed  to  complete  the  drain,  in  an  action  on  the  bond  it 
was  held  that  the  measure  of  damages  was  the  amount  re- 
quired to  complete  the  drain.'"  But  where  a  receiver  of  public 
moneys  neglected  tlie  duties  of  the  office,  it  was  held  that  the 
government  could  not  pay  an  extravagant  sum  for  the  perform- 
ance of  the  labor  neglected  by  the  receiver,  and  chaise  his 
sureties  with  such  sum;  it  could  only  recover  what  would  be 
a  reasonable  compensation  for  the  labor  perfonned.*** 

§  692a.  Acts  outside  official  duty. 

Parties  on  an  official  bond  are  liable  only  for  such  acts  as  are 
violations  of  official  duty;  and  their  habiUty  therefore  does  not 
extend  to  any  act  not  within  the  scope  of  such  duty.*"   So,  for 

/n<itana.'Statei).  Ford,5B1ackf.  392.  Kerdvckj/:  Johnson  v.  Williams,  23 

»"  /ndwna:  Moody  v.  SUte,  84  Ind.  Ky.  L.  Eep.  658,  63  8.  W.  759, 64  L.  R. 

433.  A.  220;  United  States  F.  &  G.  Co.  p. 

loan:  Edmonds  v.  Edmonds,  73  la.  MilBt«&d,  33  Ky.  L.  Rep.  186,  109  8. 

427,  63  N.  W.  505;  Hooks  v.  Erans,  68  W.  875. 

la.  52,  25  N.  W.  92S.  Oklahoma:  Hixon  p.  Cupp,  5  Okla. 

Miaaowi:  State  v.  Rugglee,  20  Mo.  54S,  49  Pac.  927. 

99.  ">  Georgia:  Wyche  v.  Myrick,  14  Ga. 

South  CaroUtia:  Mitchell  t>.  Laurens,  584. 

7  lUch.  100.  Kenlveky:  Sandera  v.  Bank  of  Ken- 

"■  Mittissippi:  Foote  v.  Van  Zandt,  tucky,  2  Met.  327. 

34  Miss.  40.  »■  Smith  v.  State,  117  Ind.  167. 

South  Ctavlina:  TreasureTB  c  Buck-  '"  United  Statee  p.  Wann,  3  McLean, 

ner,  2  McMuU.  323.  179. 

"•  Indiana:  Peelle  p.  State,  118  Ind.  "     •"  Dislrid  of  Columbia:  United  Statea 

512,  21  N.  E.  288.  p.  West,  8  D.  C.  App.  69,  67. 
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instance,  if  it  is  not  the  duty  of  an  office  to  collect  mon^,  his 
bondflmen  are  not  liable  for  money  collected  and  ax^Deuled 
by  him.**>  And  if  aiter  the  bond  is  executed  new  duties  of  a 
different  sort  ai¥  put  upon  the  officer,  sutdi  as  tije  duty  of  col- 
lecting money  on  a  mere  clerical  office*,  tJtie  bond,  while  it 
coDtiaues  to  cover  the  original  duties,**'  does  not  cover  acts 
done  in  pursuance  of  the  newly  assumed  duties.**'  And  so  if  & 
county  treasurer  has  placed  upon  faim  also  the  duty  of  coUecttH* 
of  school  funds  he  oevertbeleBS  does  not  collect  them  in  his 
capacity  as  treasurer;  and  the  parties  to  tus  treasurer's  bond  are 


Ilhttoii:  BuriingtoQ  Ins.  Co.  v.  Jofm- 
am,  lao  lU.  622, 12  N.  E.  20S;  People  v. 
FoKLer,  133  111.  496,  23  N.  E.  615. 

So  where  one  employed  to  sell  nuv- 
cbiuea  bought  one  himself  &nd  failed 
to  pay  for  it  the  BuretieB  on  his  bond 
were  not  liable  for  the  ptioe,  maoe  tbe 
purchABe  waa  not  within  the  aoope  of  hia 
employment.  Weed  Sewing  Machine 
Co.  ».  Windid,  107  Ind.  260,  7  N.  £. 
881. 

"'Alabama:  Dean  v.  Governor,  13 
Ala.  626  (eheriff  embeuUng  money  col- 
lected after  return  day). 

Catijomia;  Heidt  v.  Minor,  80  Col. 
115, 26  Pac.  627  (notary  public  borrow- 
ing money  on  forged  deed). 

Georgia:  Mason  v.  Com.,  104  Ga. 
35,  48,  30  8.  E.  513  (county  treasurer 
embeiiling  money  received  on  a  void 
loan). 

Iltinoit:  People  r.  Moon,  4  Ul.  123 
(county  treasurer  embeuling  mtmey 
dqxieited  by  State,  with  oounty). 

Indiana:  Jraikina  e>.  Lemonds,  29  Ind. 
294  (clerk  of  court  embexiting  money 
recdved  from  counsel);  Salem  v.  Mc- 
Clintock,  16  Ind.  App.  666, 46  N.  E.  39, 
S9  Am.  St.  Rep.  330  (Buperintendcat  of 
waterworks  embezzling  rente  collected 
by  him). 

Kentiiekj/:  Commonwealth  v.  Cole,  7 
B.  Mon.  260  (constable  embeiiling 
money  voluntarily  paid  him  by  debt- 
ors); Hardin  «.  Carrico,  3  Met.  289,  77 
Am.  Dec.  174  (cleric  of  court  embez- 
lUng  money  paid  into  court). 


Ma»»aehvaeU»:  BoettHi  r.  Moore,  3 
Allm,  126  (ccmstable  embeuling  money 
votuntadly  paid  him  by  debtors). 

MiwiviypC:  Matthews  v,  Mtmt- 
gomery,  26  Min.  ISO  (dak  ot  court 
embesiliog  feea  paid  to  othu-  officen). 

iV«l>raska:  State  r.  Moore,  66  Neb. 
82,  76  N.  W.  474  (auditor  embesihng 
teee  collected  from  ittsuinnce  com- 
panies}; StqihenB  V.  Hendee,  80  Neb. 
754, 116  N.  W.  283  (oounty  judge  t«kM 
eetate  prior  to  tyipointmeiit  of  admiDis- 
trator}. 

ffeto  York:  People  v,  Pennock,  60 
N.  Y.  436  (town  superviagr). 

North  Carolina:  Mills  if.  Ailen,  7 
Jones,  564,  78  Am.  Dec.  265  (eberiff 
embeailing  money  collected  without 
procem). 

A  justice  of  the  peace  collects  a  note 
in  his  offidal  c^Mcity;  his  bondsmen 
are  holden  if  he  embeaalcB  the  tncmey 
collected.  Widener  v.  StMe,  46  Ind. 
244;  aee.,  Boeley  v.  Smith,  3  Himiph. 
(Tenn.)  406  (money  odlected  by  con- 
stable without  prooem). 

•"  Mayor  v.  Kdly,  98  N.  V.  467,  60 
Am.  Rep.  699. 

»'  New  Jeneji:  Kellogg  c.  Scott,  68 
N.  J.  Eq.  344,  44  Atl.  190. 

New  York:  Mayor  v.  Kdly,  98  N.  Y. 
467,  60  Am.  Bep.  699. 

PemuylDama:  Shackamaxon  Bank  «. 
Yanl,  150  Pa.  351,  24  Atl.  636,  30  Am. 
St.  Rep.  807;  RarrisburK  S.  A.  L.  Assoc. 
V.  United  States  F.  &  G.  Co.,  197  Pa. 
177,  46  Atl.  910. 
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not  liable  if  he  embezzles  money  so  collected."*  So  where  a 
chief  of  police  made  an  arrest  under  color  of  office,  but  quite 
beyond  Us  official  duties,  the  sureties  on  his  bond  were  not 
liable. ''^  And  where  a  sheriff  was  not  given  the  duty  of  col- 
lecting taxes  in  arrear,  due  to  his  predecessor,  his  bondsmen 
were  not  liable  for  his  embezzlement  of  taxes  so  collected.^ 

The  duties  for  the  performance  of  which  the  sureties  are 
liable  are  such  as  may  be  defined  by  law;  and  for  all  duties  so 
defined  at  the  time  the  bond  is  raiecuted  the  sureties  must  an- 
swer.^  The  duties  may  be  defined  after  the  execution  of  the 
bond;  but  in  that  case  they  cannot  be  extended  beyond  the 
ordinary  duties  of  such  an  office. ''^ 

If  the  officii  is  transferred  to  a  different  office,  his  old  bond 
does  not  cover  the  duties  of  the  new  office; '"'  and  it  has  been 
held  that  where  an  official  held  two  offices  and  gave  a  single 
bond  to  cover  both,  and  the  offices  were  afterward  divided  and 
he  continued  to  hold  one  of  them,  the  bond  did  not  cover  his 
acts  thereafter,  because  the  radie^  alteratitm  in  his  duties  dis- 
charged his  sureties.^ 

$  6B3b.  Liability  for  acts  before  or  after  regular  term  of  bond. 

Since  the  term  of  a  public  officer  ordinarily  extends  until  his 
successor  is  elected  and  qualified,  it  is  not  tmcommon  for  a 
term  to  be  prolonged  by  reason  of  the  failure  of  the  successor 
to  qualify  promptly.     The  official  bond  sometimes  expressly 

■**  Miimuota:  State  t>.  Young,  23  63;  ate..  Governor  ■>.  Pearce,  31  Ala. 

Minn.  551.  465. 

North  Carolina:  County  Board  of         "•  Middleton  v.   CaldweU,  4  Buah 

Education  u.  Bateman,  102  N.  C.  62,  (Ky.),  392. 
8  S.  E.  862,  1 1  Am.  St.  Rep.  708.  ■"  Richland  County  d.  Owen,  68  S.  E. 

And  see  to  the  same  ^ect:  753. 

CaHfomia:   People  v.   Gardoer,   65         •"  Lafayette  t>.  James,  92  Ind.  240, 47 

Cal.  304  (same  peison  being  Surveyor  Am.  Rep.  140. 

General   and    FLegjatrar  of  Land  Of-         "•  Marj/Umd:   Firet    Nat.    Bank   p, 

fice).  Gerke,  OS  Md.  449,  13  Atl.  35S. 

Kenttieky:  And^son  f.  Thompson,  10         New  York:  National  M.  B.  Assoc,  p. 

Bush,  132  {sherifr  also  acting  as  col-  Conkling,  90  N.  Y.  116,  43  Am.  Bep. 

lector  of  taxes).  146. 

Ohio:  State  v.  Corey,  16  Oh.  St.  17         North  CaroHrut:  Sun  L.  I.  Co.  b. 

(township    treasurer    acting    also    as  United  States  F.  4  O.  Co.,  130  N.  C. 

school  treasurer).  129,  40  S.  E.  976. 

•"  State  p.  McDonough,  9  Mo.  App.         »  King  v.  Herron,  |1903|  2  Ire.  474. 
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covers  defaults  durii^  this  period;  "'  and  even  when  there  is  no 
express  provision  the  bond  is  sometimes  held  to  cover  such  de- 
faults."* But  by  the  prevailing  view  the  bond  does  not  cover 
defaults  after  the  expiration  of  the  term  for  which  it  was  giv^L'^' 
In  Iowa  the  bond  covers  defaults  while  the  officer  is  holding 
over  pending  the  qualification  of  a  successor,  but  not  where  he 
holds  office  for  several  terms  without  newly  qualifying."* 

The  liability  on  the  bond  ceases  at  the  end  of  the  original 
term  though  during  the  tenn  the  legislature  increases  the  length 
of  it;  *"  and  on  the  other  hand  it  continues  throughout  the 
original  term  though  the  l^slature  by  an  unconstitutional  act 
attempts  to  shorten  the  term.''*  And  if  the  term  of  office  lasts 
for  more  than  a  year  the  original  bond  continues  in  force  during 
the  term,  though  a  statute  requires  a  new  bond  to  be  given  an- 
nually, and  this  was  not  done.^ 

The  bondsmen  are  not  generally  responsible  for  defaults  bc- 


496. 


"  Jnditma:  State 


.  Bmy,  fiO  Ind. 
Ward,  67 


New  Jertey:  Camdat 
N.  J.  L.  558,  52  Atl.  392. 

New  York:  Ulster  County  Savings 
Institution  n.  Young,  161  N.  Y.  23,  55 


N.  ] 


'  CaUfomia:  Placer  Co.  v.  Dicker- 
45  Cat.  12. 

People  D.    Beach,   77  Ul. 


lUi 
52. 

Iowa:  Ptymouth  Co.  n.  Kersebomi, 
108  la.  304,  79  N.  W.  67,  65  Am.  St. 
Rep.  257. 

Kentucky:  Rodee  i>.  Commonwealth, 
6  B.  Mod.  359  (statutory). 

Munttippi:  Thompeoa  n.  State,  37 
Miss.  518. 

Mitaovri:  State  v.  KurtKeborn,  78 
Mo.  98. 

Nortk  Carolina:  State  v.  Daniels,  6 
Jones,  444. 

See  Tuley  t>.  State,  1  Ind.  500  (do 
provision  for  officer  holding  over  till 
successor  qualified:  sureties  not  liable 
for  defaults  after  expiration  of  term). 

"'  Indiana;  Rany  v.  Governor,  4 
Blackf.  2;  Steinback  v.  State,  38  Ind. 


Kantaa:  Riddel  v.  School  IMstriet,  15 
Kan.  168. 

MattachiuetU:  Bigelow  o.  Bridge,  8 
Man.  274,  5  Am.  Dec.  105. 

NeiB  Hampshire:  Dover  n.  Twombly, 
42  N.  H.  59. 

New  Jertey:  Rohway  ■>.  Crowell,  40 
N.  S.  L.  207,  29  Am.  Rep.  224. 

NoriK  CoTuiina:  Thomas  v.  Summ^, 
lJoneB,554. 

South  Carolina:  South  Carohna 
Society  v.  Johnson,  1  McCoid,  41,  10 
Am.  Dec.  644;  CommissioneiB  p.  Green- 
wood, 1  Desaus.  450. 

"*  Wapello  u.  Bighorn,  10  la.  39,  72 
Am.  Dec.  370,  explained  in  Plymouth 
Co.  v.  Kerseborm,  IDS  la.  304, 70  N.  W. 
67,  65  Am.  St.  Rep.  257. 

"•  Catifomia:  Brown  v,  Lattimore, 
17  Cat.  93. 

Indiana:  Mulliken  p.  State,  7  Blackf. 
77. 

WoMngton:  King  County  v.  Feny,  5 
Wash.  536,  32  Pac.  538,  34  Am.  SI. 
Rep.  880,  19  L.  R.  A.  500. 

"•  People  V.  Foote,  10  Johns.  (N.  Y.) 
68. 

•"  Kelly  V.  Moody,  12  Ky.  L.  RqK 
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fore  the  execution  of  the  bond.'^^  But  if  a  default  is  discovered 
during  the  term  the  bondsmen  are  responsible  tmless  they  prove 
that  the  default  occurred  before  the  execution  of  the  bond.'" 
And  where  an  executor's  bond  was  conditioned  on  obeying  all 
orders  of  the  court  touching  the  administration  of  the  estate, 
the  sureties  were  liable  for  money  lost  before  the  bond  was 
executed,  but  broi^t  into  the  account  and  ordered  to  be  paid 
over  while  the  bond  was  in  force.*" 

§  692c.  Uabilily  on  cumulatiTe  bonds. 

It  sometimes  happens  that  officers  are  ordered  to  file  addi- 
tional bonds;  and  the  question  may  then  arise  as  to  the  liability 
on  the  successive  bonds.  It  is  usually  held  that  the  second  bond 
covers  defaults  before  it  is  given  as  well  as  after,  since  the  lia- 
biUty  to  accoimt  exists  after  the  givii^;  of  the  second  bond.**'  If 
the  first  bond  is  discharged  upon  the  approval  of  the  second, 
recovery  may  still  be  had  upon  it  for  all  defaults  prior  to  the 
discharge.**' 

The  sureties  on  the  two  bonds  are  entitled  to  have  thar  re- 
spective rights  adjusted  in  equity.  In  the  ordinary  cage  they 
will  contribute  equally.***  But  where  the  sureties  on  a  subse- 
quent bond  become  liable  for  a  default  which  really  occurred 

■"  Fairor  p.  United  SUUe,  S  Pet.  Mamaehuaeiig:  Choate  0.  Arrington, 

373,  8  L.  ed.  373;  United  States  c.  IlSMaae.  652;  Lorinei^.  Balter.aCuah. 

Spencer,  2  McLean,  405.  465. 

"  United  States  v.  Dudley,  21  D.  C.  Missouri:  State  v.  Rnn,  23  Mo.  App. 

337.  2g0. 

•"Scofield  V.  Churchill,  72  N.  Y.  Oreum:   Thompeon  p.    Dekum,   32 

665.  Ore.  506,  56  Pac.  517,  755. 

*"  Arkantas:  Dugger  v.  Wri^t,  51  rennea«ee.MiIlern.  Moore,  3  Humph. 

Ark.  232,  11  S.  W.  213,  14  Am.  St.  189. 

Rep.  48.  *"  MamackMett*:  McKim  p.  Bfut- 

lUiiMie:  Ammons  t>.  People,  11  111.  lett,  129  Mass.  226. 

6  (additional  surety  on  same  bond);  Mutouri:  WolS  v.  Schoefer,  74  Mo. 

Pinkstaff  P.  People,  59  111.  148;  Mould-  164;  State  v.  Benung,  74  Mo.  87,  41 

ing  V.  Wilharti,  169  lU.  422,  48  N.  £.  Am.  Rep.  305. 

189.  "*  MaaaaetaiMltt:  Cboate  0.  AiTing< 

Iowa:  DougluB  e.  Keesler,  67  la.  63,  ton,  116  Maaa.  552. 

10  N.  W.  313  (but  see  Besnnger  v.  North  CaroKna:  Bright  v.  Lennon,  83 

Dickeraon,  20  la.  260;  Thompeon  d.  N.  C.  183. 

DickeTaon,22Ia.360);Knoxp.KearnB,  Oregon:  Thompeon  ».    Ddcum,  32 

t3  la.  286,  34  N.  W.  861.  Ore.  506,  56  Pac.  517,  765. 


Katuat:  Brown  e.  SUte,  23  Kan.  236. 
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before  their  bond  was  executed,  they  are  entitled  to  reunburse- 
ment  from  the  sureties  on  the  eariier  bond,  who  are  pnmanly 
liable** 

Where  separate  bonds  are  given  to  cover  different  things,  as 
for  instance  to  cover  tJie  managemgit  of  separate  funds,  or 
where  a  general  bond  is  given  and  also  a  separate  bond  for 
a  special  duty,  the  liabilities  of  the  bondsmen  are  distinct,  each 
being  liable  only  for  defaults  covered  by  his  own  bcmd.*"' 

§  692d.  Successive  bonds  to  cover  successive  tarms  of  office. 

Where  a  bond  is  given  in  each  of  several  successive  terms, 
each  bond  covers  the  defaults  of  that  term  only  for  which  it  is 
given;  and  the  bondsmen  are  not  liable  either  for  defaults  be- 
fore their  term  began  *"  or  for  defaults  after  their  term  was 
completed.*"  It  is  often  the  case,  however,  that  an  officer  is 
called  upon  during  his  tenn  to  perform  an  act  which  cannot  be 
completed  before  the  expiration  of  the  term,  and  the  law  pro- 
vides that  his  authority  and  duty  shall  continue  until  full  pei^ 

'*'Corrigan  n.  Foster,  fil  Oh.  St. 
225,  37  N.  E.  263. 

*"  Milwaukee  County  e.  Ehlers,  45 
Wis.  281.  And  where  a  bond  ia  pvai 
for  the  management  of  one  of  two  sep- 
arate funde  held  by  the  officer,  and  he 
embexzlee  from  both  funds  in  an  un- 
known proportion,  the  boDdameo  will 
be  Uable  tor  a  pro  rata  proportion  of  the 
entire  amouat  embeasled.  Britton  v. 
Fort  Worth,  78  Tex.  227, 14  S.  W.  686. 

»  [/ntted  SCaUt:  Meyers  t>.  United 
States,  1  McLean,  493. 

Ittiiunt:  Coons  c  People,  76  Dl.  383; 
Schoenemann  v.  Mtulyn,  68  111.  App. 
412. 


'.  I«ciey,  ; 


Iowa:  Mahaska  County  v.  Ingalls,  16 
la.  81 ;  Wairen  County  ».  Ward,  21  la. 
86. 

MataaehvtelU:  Rochester  v.  RandaU, 
lOS  Mass.  295,  7  Am.  R^.  519. 

MKhigan:  Grand  Haven  v.  United 
States  F.  &  G.  Co.,  128  Mich.  106,  87 
N.  W.  104,  92  Am.  St.  Rep.  446. 

MUaowi:  State  c.  £lUott,  167  Mo. 
609.  57  S.  W.  1087,  80  Am.  St.  Bep. 
043- 


North  CanKiM:  State  ■> 
Ire.  L.  26. 

*'U«iUd  Statu:  United  States  r. 
Kirkpatrick,  9  Wheat.  720, 6  L.  ed.  199; 
United  States  v.  Eekford,  1  How.  260, 
11  L.  ed.  120. 

CoKMiJieui:  WilUwns  ■>.  Miller,  Kii^ 
by,  189. 

New  Hampihm:  Dover  tr.  Twombly, 
C  N.  H.  69. 

North  Carolina:  Governor  v.  Cobb,  2 
Dev.  480. 

South  CaroUna:  State  v.  Bird,  2  Ridi. 
99. 

Vtrwtont:  first  Nat.  Bank  e.  Briggs, 
69  Vt.  12,  37  AU.  231,  60  Am.  St.  Rep. 
922,  37  L.  R.  A.  845. 

Virginia:  Oommonwealtli  r.  Fairfax, 
4  Hen.  ft  M.  206;  Musford  «.  Sice,  6  ' 
Munf.  81. 

Bimtand:  Lord  Ariington  v.  Menicke, 
2  Saund.  411;  liverpooi  Water  Works 
V.  Atkiaaon,  6  East,  £07;  Hasaell  t. 
Long,  2  M.  A  S.  363;  Pqtpin  v.  Cooper, 
2B.  ft  Aid.  431. 

CaTtada:  Waterford  Scbool  Trustees 
c.  Clarkson,  23  Ont.  App.  213. 
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formance.  In  such  a  case  the  liability  .on  the  bond  given  for 
the  term  durii^  which  the  act  was  begun  will  continue  until  it 
is  comi^ted.^  And  a  bond  may  by  ite  express  provisionB  con- ' 
tinue  beyond  the  term.*^  Where  a  default  continues  through 
two  terms  (as  where  it  k)  a  failure  to  collect  money  which  the 
officer  was  at  all  times  under  a  duty  to  collect)  both  sets  of 
bondsmen  are  liable."" 


§  692e.  Default  in  payment  of  money  at  end  of  last  term. 

Where  a  default  occurs  in  the  payment  of  money,  those 
bondmnen  alone  are  accountable  witiiin  whose  term  the  money 
was  received  and  not  paid  over.  So  where  it  appears  that  iJl 
moneys  received  during  tiie  first  term  were  either  properly 
expended  or  actually  on  hand  at  the  beginnit^  of  the  second 
term,  the  bondsmen  during  the  first  term  will  not  be  liable  for 
a  subsequent  defalcation:  ^'  and  on  the  other  band,  the  bonds- 
men cm  the  second  bond  toe  not  liable  for  money  misapplied 
during  the  first  term,  and  never  actually  coming  to  their 


>«CotonKlo;  Feeble  v.  Kendall,  M 
Colo.  App.  17S,  59  Poc.  409  (sttoch- 
menC  during  fint  term,  judpsent, 
Iat«r). 

mtioa:  Eakin  V.  Pe<^>Ie,  4  HI.  207, 36 
Am.  Dec  541  (sheriff  bcUb  had  during 
term,  recdves  moiie]r  to  redeem  later); 
McOmtiiek  o.  Moaa,  41  III.  362  (ex- 
ecution received  during  first  term, 
levied  later). 

ManadtuMtU:  Lamed  n.  AHen,  13 
Mass.  395  (warrant  tor  detection  gtren 
duriog  tenn,  collection  completed 
Iat«r). 

JVusouri:  Mamey  v.  State,  13  Mo.  7 
{sheriff  sells  oa  executiwi  during  first 
term,  collects  later). 

NeiD  York:  People  *.  McHenry,  18 
Wend.  4S2  (executioii  levied  duiiog 
first  term;  proceeds  embeuled  latn, 
tembU). 

VirginUi:  Tyre  v.  Wilson,  fi  Qratt.  89, 
1S8  Am.  Deo.  21  (sheriff  levies  during 
term,  sells  lat«r). 

In  a  few  such  eases,  however,  the 
boudsmea  during  the  first  term  were 


hdd  not  liable  for  a  default  after  the 
expiration  of  the  term. 

Cal^antia:  Wood  v.  Lowdm,  117  Cal. 
232,  49  Pac.-132  (attachment  during 
first  term,  property  injured  by  n^lect 
Uter). 

MaryUmd:  Robey  ti.  Turner,  8  Gill 
A  J.  126  (execution  received  during  first 
term,  failure  to  levy  later). 

Tennessee:  Terrell  b.  Goodrum,  3 
Humph.  419. 

"  Fink  V.  Farmere'  Bank,  178  Pa. 
IM,  3S  Atl.  036,  66  Am.  St.  Rep.  746. 

'^  Mitsitnppi:  MoWilUams  v.  Nor- 
floet,  63  Misa.  183. 

Miumai:  Ingram  o.  McComb,  17 
Mo.  658. 

NorOt  Carolina:  State  v.  Wall,  9  Ired. 
L.20. 

"■  iftMourj;  State  t>.  Paul,  21  Mo. 
61. 

Ndinaka:  Paxton  v.  State,  59  Neb. 
460, 476,  81  N.  W.  383,  80  Am.  St.  Rep. 
689. 

New  York:  Oveiscre  p.  Oarrett,  5 
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hands."'  And  though  the  account  at  the  end  of  the  first  year 
shows  the  correct  balance  carried  over,  the  bocdamen  for  the 
second  year  are  not  concluded  by  the  recitals  of  the  account, 
but  may  show  that  no  balance  was  in  fact  carried  orer;  "'  nor 
does  the  account,  though  showing  a  correct  balance,  operate  to 
dischai^  the  first  boml.***  The  presumption  is  nevertheless 
sgfunst  the  last  bondsmen;  and  they  will  be  held  liable  for  a 
default  discovered  during  their  term  unless  they  can  prove 
that  the  d^ault  took  place  In  a  previous  term."' 

When  income  recdved  during  the  second  year  is  to  be  ap- 
plied either  to  a  deficiency  of  the  first  year  or  to  one  in  the 
second  year,  a  difficult  question  is  presented  as  to  the  I^al 
rules  for  application  of  payments;  and  there  is  some  difFeacnce 
in  the  authorities.  If  the  officer  himself  applies  the  payment  to 
the  deficit  of  the  first  year,  the  application  is  either  legal,  or,  if 
ill^al,  is  itself  a  default  for  which  his  bondsmen  of  the  second 
year  are  liable."*  If  no  application  is  directed  by  the  d^ault- 
ing  officer,  the  money  will  by  the  weight  of  authority  be  ap- 
pUed  on  the  earUest  debt,  and  the  second  bondsmen  will 
therefore  be  held  for  the  default."^    It  would  seem  that  the 


"■  lotca:  Independait  School  Diat.  ». 
McDonald,  39  la.  564. 

KerUuckj/:  Newman  p.  Metoslf,  4 
Buafa,  67;  Paducah  p.  Cully,  9  Buah, 
323,  15Aiii.It«p.  711. 

Wiwtruin:  Vivian  v.  Otie,  24  Wis. 
filS,  1  Am.  Rep.  199. 

■*■  Indiana:  Goodwine  v.  State,  81 
Ind.  109. 

Mittiatippi:  Mann  p.  Yaioo,  31 
MiM.  574. 

New  Jeney:  Froet  p.  Mindl,  38  N. 
J.  Eq.  588. 

■*<  Miller  t.  Maooupin  Coontjr,  7  ID. 

eo. 

>"  VnHed  8tate»:  Bruce  p.  United 
Statee,  17  How.  437,  443,  IG  L.  ed. 
129;  Alvord  >.  United  Statn,  13 
Blatchf.  279. 

Col^orma:  Heppe  ■>.  Johnaon,  33 
Cal.2e5. 

lUitwU:  Moulding  v.  Wilharti,  169 
m.  422,  48  N.  E.  189,  61  Am.  St.  Rep. 


Maiae:  Readfield  ■>.  Sharer,  50  Me. 
36,  79  Am.  Dec.  592. 

Minnuota:  Boaid  of  EducatkMi  p. 
Robinson,  81  Minn.  305,  84  N.  W.  106, 
83  Am.  St.  'Rep.  374. 

Okio:  Eelley  p.  State,  25  QHao  St. 
667. 

Tenneaaet:  AnderBon  Conntj'  p.  Haja, 
99  Tenn.  542,  42  3.  W.  286. 

M/nduma;  Cook  ■>.  State,  13  Ind. 
154. 

Iowa:  Independent  School  IKat.  p. 
McDonald,  39  la.  564. 

MosMuAusetto:  Odenin  v.  Bell,  9 
Met.  499. 

Mirmtiaa:  Kne  Count;  p.  WiUaid, 
39  Minn.  126,  39  N.  W.  71,  12  Am.  St. 
Itf^.622. 

Venwml:  "Lyvdaa  v.  Miller,  36  Vt. 
329. 

Vtrffteta;  Chapman  d.  Common- 
wealth,  26  Gratt.  721. 

■"  ConnediCul:  Hartf^d  p.  Fnaey, 
47  Conn.  76,  36  Am.  Rep.  51. 
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creditor  cannot  determine  the  application  so  as  to  exonerate 
the  suretiee  on  one  of  the  bonds.***  If  the  income  can  be  traced 
and  shown  to  be  tiie  proceeds  of  a  defalcation  in  either  term,  it 
will  be  applied  in  discharge  of  it.*" 

§  692f.  Bonds  of  financial  officers. 

Treasurera  are  usually  held  to  be  debtors  for  the  money  re- 
ceived by  them,  and  not  mere  bailees,  and  are  therefore  liable 
on  their  bond  for  a  loss  of  the  money  even  though  it  was  de- 
posited in  an  apparently  solvent  banlc  and  lost  by  failure  of  the 
bank,*"  or  in  a  bank  or  other  safe  place  and  lost  by  robbery,*^ 


Indiana:  Qoodwine  t>.  State,  81  Ind. 
109;  Rogera  o.  State,  99  Ind.  218. 

Maine:  Readfield  v.  Shaver,  fiO  Me. 
36,  79  Am.  Dec.  592. 

MauaehiuetU;  Sandwicb  v.  Puh,  2 
Gray,  298. 

iV«ti>  Jene]/:  Frost  r.  Minell,  38  N.  J. 
Eq.  586. 

New  York:  Seymour  v.  Van  Slyck,  8 
Wend.  403. 

In  Miattruri  there  appeon  to  be  no 
presumption,  though  if  it  can  be  shown 
that  the  payment  was  made  on  account 
of  charges  for  one  year  it  will  be  applied 
to  that  year.  DrafFen  v.  Boonville,  8 
Mo.  395;  State o.  Smith,  26  Mo.  226,  72 
Am.  Dec.  204;  St.  Joeeph  v.  Merlatt,  26 
Mo.  233,  72  Am.  Dec.  207. 

■•  Porter  o.  Stanley,  47  Me.  515,  74 
Am.  Dec.  501. 

There  is  an  intimation  to  the  con- 
trary in  State  t>.  Smith,  28  Mo.  226,  72 
Am.  Dec.  204.  And  aee  United  States 
■r.  January,  7  Cronch,  572,  3  L.  ed.  443. 

"  Rogera  V.  State,  09  Ind.  218. 

*"  Georgia:  Lamb  v.  Dart,  108  Ga. 
602,  34  S.  K  160. 

lOinoU:  Oeltjen  t.  People,  160  111. 
409,  43  N.  E.  610,  56  lU.  App.  138; 
Ramsay  e.  People,  197  111.  672,  64 
N.  E.  549,  90  Am.  St.  Rep.  177. 

Kan»a»:  Roae  v.  Douglasa  Township, 
52  Kan.  451,  34  Poc.  1046,  39  Am.  St. 
Rep.  354. 

Mittiitippi:  Griffin  v.  Levee  Com., 
71  MiflB.  767,  15  So.  107. 


Miaiouri:  State  t>.  Moore,  74  Ho. 
413,  41  Am.  R^.  322. 

ffebradca:  Thomsaen  ».  Hall  County, 
63  Neb.  777,  89  N.  W.  3B3,  57  L.  R.  A. 
303. 

JV«tp  roT*:  llllinghaat  v.  Meirill,  161 
N.  Y.  135,  45  N.  £.  375,  56  Am.  St. 
Rep.  612,  34  L.  R.  A.  678. 

North  Carolina:  Havena  v.  Lathene, 
75  N.  C.  506. 

Texae:  Wileon  ■>.  Wichita  County,  67 
Tex.  647. 

'^'Uniied  Stales:  United  States  i>. 
Preecott,  3  How.  578,  11  L.  ed.  734; 
Boyden  v.  United  Statee,  13  Wall.  17, 
20  L.  ed.  527. 

Indiana:  Halbert  v.  State,  22  Ind. 
12S;  Moibeck  v.  State,  28  Ind.  86. 

loira:  Taylor  v.  Morton,  37  la. 
550. 

Mattachumlie:  Hancock  v.  Hauanl, 
12  Cnsh.  112,  59  Am.  Doc.  171. 

Mwuiemla:  Board  of  Education  p. 
JeweU,  44  Minn.  427,  46  N.  W.  014,  20 
Am.  St.  Rep.  586. 

Miumtri:  State  v.  Gatiweiler,  49  Mo. 
17  (taken  by  military  force). 

Montana:  Com.  v.  Lin^Mrger,  3 
Mont.  231,  35  Am.  Rep.  462. 

Nevada:  Slate  tr.  Nevin,  19  Nev.  162, 
7  Pac.  650,  3  Am.  St.  R^.  873. 

New  Jeney:  New  Providence  p.  Mo 
Eachron,  33  N.  J.  L.  339,  aff'd  35 
N.  J.  L.  528. 

Nem  Mexico:  United  States  e.  Watts, 
1  New  Mez.  553. 


itizecy  Google 


>-rrr..v»  —^i:t 


■r  ^   -*  i  r-:-:'-**i  ""    r  _a 


»3P— :r*rt  i  -h^i»  ■•at  i  iacill"  t*  jcc.aar  :-_-r  j  j 


•L-t  *;.  3"  ■».  T«».  T»  . 


-.      ITS   1^  Jb.  -s-   i    =   --r. 


1^  m 


"~  :lu-  JVv  s  ^  1-  i 

?ir-.   "^-  =  :».  3.  i.  = 


Jnm  4»  T  i. 


itizecy  Google 


§  692f  BONDS  OF  FINANCIAL  OFPICEBS  1451 

ov»  a  tax  warrant  the  bondsmen  are  liable  for  the  amount  o! 
taxes  thereby  lost.**  For  failure  to  caned  a  paid  warrant, 
whereby  it  got  into  circulation  again  and  had  to  be  paid  a 
second  time,  the  dunages  are  the  amount  of  the  warrant.^" 
For  failure  to  render  accounts  *"  or  to  make  annual  reports  *" 
only  so  much  may  be  recovered  as  the  plaintiff  can  prove  to 
have  been  lost  by  reason  of  the  failure.  For  receiving  securities 
in  payment  instead  of  cash,  the  bondsmen  are  holden  for  the 
amount  of  the  caah.^" 

The  approval  of  the  officer's  accounts  does  not  release  his 
bondsmen  from  liabillty,^^^  nor  does  negligence  of  the  official 
board  which  examined  and  passed  the  accoxmts.^'*  But  the 
accounting  may  be  so  acted  on  as  to  amount  to  a  full  discbarge. 
So  in  an  action  on  a  state  treasiuer's  bond,  it  appeared  that  in 
turning  over  his  account  to  his  successor  the  treasurer  turned 
over  a  large  balance  evidenced  only  by  certificates  of  deposit 
of  certain  banks.  The  total  amount  of  the  certificates  of  de- 
posit was  the  amount  for  which  the  treasurer  was  accountable, 
less  a  small  amount  paid  in  cash.  The  treasurer's  successor 
accepted  these  certificates  as  cash  and  opened  a  running  ac- 
count with  the  banks  in  question  to  the  same  amount.  It  was 
held  that  this  was  such  a  tottJement  with  the  preceding  treas- 
urer as  would  discharge  him  and  charge  his  successor,  even 
thoi^  such  successor  was  unable  to  reaUze  money  on  these 
accounts  owing  to  subsequent  failure  of  the  banks.*"  Pay- 
ment of  the  claim  by  tiie  officer,  in  whole  or  in  part,  after  defaidt 
will  reduce  the  amount  of  recovery  on  the  bond.*"   But  do  re- 

oOIean  p.  mug,  IIS  N.  Y.  366,  22  Count)',  4S  Neb.  1,  66  N.  W.  1023,  5 

N.  E.  559.  Am.  St.  Rep.  373. 

'■•Johnsoni'.  Hughes,  12^360.  New  York:  Superrisora  ».  Otis,  62 

111  Bocud  t.  8Ut«,  79  Ind.  270.  N.  Y.  88. 

iiiJemiBoa    e.   Governor,    47    Ala.  •■•State  p.  Hill,  47  NA.  456,  66 

390.  N.  W.  541. 

*"  Boaid  of  Jufltlcee  v.  Feni^on,  1  '"  Morris  Bldg.  Absoc.  No.  2  p.  Alt- 

N.  J.  L.  242.  maier,  10  Pa.  Co.  Ct.  645.    But  where 

"*  ffdmaka:      Bush     v.     Johnson  money  was  retained  by  a  public  officer 

County,  48  Neb.  1,  66  N.  W.  1023,  6  on  f^se  vouchers,  application  of  it  to 

Am.  St.  Rep.  373.  the  benefit  of  the  government  but  in 

New    York:   Richmond    Countjr   v.  an  unauthorized  way  would  not  dimin- 

Wandd,  6  Lans.  33.  ish  the  amount  recovered.    Ewing  v. 

"■  Nebra^ca:     Budi     ■>.     Jtdmsoa  United  States,  11  Arii,  1,  89  Pac  COS. 
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ductlon  will  be  made  because  of  failure  to  prove  the  clfum 
against  the  estate  of  the  bankrupt  officer  and  receive  a  dividend, 
dnce  there  is  a  right  to  rely  upon  the  bond  for  the  entire  claim.*" 
The  amount  of  the  compensation  due  the  officer  may  be  with- 
held, and  will  then  be  deducted  from  recoveiy  on  the  bond;  *" 
but  not  if  the  officer  has  made  up  and  r»idered  his  accounts 
without  ttiftTriiig  any  chum  for  compensation.^* 

S  693g.  Bonds  of  judicial  officers. 

A  judge  is  liable  on  his  bond  for  malfeasance  in  any  minis- 
terial duty.**^  Thus  he  is  liable  for  refusal  to  issue  a  license  *" 
or  an  execution,**'  or  for  the  embezzlement  of  money  paid  to 
him  by  an  executor  in  discharge  of  an  account.***  A  commis- 
sioner in  equity  who  accepts  an  irregular  injunction  bond  is 
liable  on  his  official  bond  for  the  amoimt  of  damages  sufTo^ 
by  the  parties  restrained  in  the  injimction  suit.**'  Where  a 
notary  public  takes  an  acknowledgment  of  a  foiled  deed,  his 
bondsmen  are  liable  for  the  value  of  the  property  which  was 
supposed  to  pass  by  the  deed.*"  If  the  deed  was  a  mortgage 
deed,  it  is  commonly  said  that  the  amount  of  the  loan  may  be 
recovered  on  the  bond;  *"  but  it  is  more  correct  to  say  that  the 
amount  recoverable  is  the  value  of  the  property,  unless  t^t 
exceeds  the  amount  of  the  loan.*" 

Where  a  probate  judge  was  also  the  officer  to  r^jister  con- 
veyances, and  he  Delected  to  index  a  deed  properly,  it  was  held 

•■I  Board    o!    County    Com'ra    tr.  '^  Gridex  v.  TaOy,  77  Ala.  422,  54 

Seeuritjr  Bank,  75  Minn.  174,  77  N.  W.  Am.  Rep.  65. 

816,  74  Am.  St.  R«p.  447.  «»  Noel  >.  State,  6  Bkckf.  (Ind.}  523. 

*■*  Brunswick  r.  Snow,  73  Me.  177.  The  insolvency  of  the  execution  de- 

"*  Independent  School  Dist.  v.  Mo-  (endant  may  be  shown  in  mitigation. 

Donald,  39  la.  664.  «"  Wright  v.  Harris,  31  Iowa,  272. 

«*>  Uniitd  Slata:  Branch  v.  Dana,  29  *"  Treasurere  o.  Qowney,  2  McMuU. 

Fed.  888  (failure  to  issue  proper  proceea  (S.  C.)  510. 

for  levy  of  tax  to  pay  plaintifTs  claim;  "•  Joost  v.  Craig,  131  Cal.  504,  63 

plaintiff  get«  not  entire  amount   of  Poc.  840,  82  Am.  St.  Rep.  734. 

judgment,  but  damages  for  delay  unless  *"  Michigan:  Doran  o.   Butira',   74 

it  has  become  imposmble  to  secure  pay-  Mich.  643,  42  N.  W.  273. 

ment).  MUgouri:  State  r.  Inland,  163  Mo. 

North  Carolina:  SUte  v.  Windley,  DO  280,  63  8.  W.  819. 

N.  C.  4,  5  S.  E.  14  (fulure  to  require  «  Heidt  B.  Minor,  89  CaL  115,  26 

sufficient  bond  from  guardian ;  plaintiff,  Pac.  627. 
the  ward,  recovers  amount  received  and 
embeEiled  by  guardian  with  interest). 
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that  a  purchaser  of  the  land  who  was  injured  thereby  could  re- 
cover on  the  bond  the  amount  of  his  Iobs.**" 

§  692h.  Bonds  of  clerks  of  courts. 

Where  a  clerk  of  court  has  the  duty  of  acknowledgmg  or 
recording  deeds  or  of  indexing  the  records,  his  bondsmen  are 
liable  for  damage  caxised  by  a  mistake.  **"  So  where  he  took  an 
acknowledgment  of  a  foiled  mortgage  the  mortgagee  may  hold 
the  bondsmen  for  his  loss;  *"  when  he  enters  a  forged  cancella- 
tion of  mortgage,  the  purchaser  may  recover  on  the  bond  the 
amount  paid  to  discharge  the  mortgage;  *"  and  where  he  made 
a  mistaken  reference  to  a  mortgage,  a  grantee  could  recover 
his  loss  from  the  bondsmen."'  Where  it  is  the  duty  of  a  cl^k 
to  receive  money  his  bondsmen  are  liable  for  the  embezzle- 
ment of  it.*'*  As  in  other  cases,  no  recoveiy  can  be  had  for 
consequences  which  are  not  proximate  results  of  the  wrong.  So 
where  a  clerk  failed  to  record  plaintiff's  mortgage  on  land,  but 
plaintiff  was  at  the  time  he  lent  the  money  chai^^ble  with 
notice  that  the  title  was  not  in  the  mortgagor,  no  damages 
can  be  recovered  on  the  bond.*" 

§  6921.  Bonds  of  sheriffs  and  constables. 

In  an  action  on  the  bond  of  a  sheriff  only  the  actual  damages 
may  be  recovered.  If  a  statute  provides  a  penalty  or  treble 
damages  against  a  sheriff  for  misconduct  in  office,  the  penalty 
cannot  be  recovered  in  an  action  on  the  bond;  *"  and  the  bond 
covers  only  breaches  of  official  duty.  A  breach  of  an  obligation 
undertaken  by  the  sheriff  outside  his  official  duty  is  not  cov- 

•»  Norton  v.  Kumpe,  121  Ala.  446,  •"  Vniled  StaUi:  Gwin  v.  Barton,  e 

25  So.  841.  How.  7,  12  L.  ed.  321. 

*»  Strain  v.  Babb,  30  S.  C.  342,  0  CtJifomia:  Glascock  v.  Ashmaii,  52 

S.  E.  271,  14  Am.  St.  Sep.  906  (fulure  Cal.  493. 

to  enroll  lien;  plaintiff  recovers  value  of  Colorado:  State  Bank  P.  Br^man,  7 

lien).  Colo.  App.  427,  43  Pac.  1050. 

•"  People  *.  Bartels,  138  lU.  322,  27  Kfrdndty:  Commonwealtli  o.  Brsd- 

N.  E.  1091.  ley,  1  litt.  48,  13  Am.  Dec.  214. 

<"  Appleby  D.  State,  46  N.  J.  L.  161.  Saulk  CarolMa:  TreasureiB  v.  Hil- 

«>  Howe  V.  Taylor,  9  Ore.  288.  liaid,  S  Rich.  412. 

"'  SUte  0.  Boone,  108  N.  C.  78,  12  Texiu:  De  la  Oona  e.  Booth,  28  Tex. 

8.  E.  897.  478. 

»•  TareH  v.  McLean,  130  Ga.  633, 
61  S.  E.  486. 


itizecy  Google 


1454 


ACTIONS  UPON  BONDS 


eted  by  the  bond,  as  failure  to  pay  compensation  to  a  custodial) 
of  attached  property,"'  or  failure  to  return  to'  a  dsbtor  secu- 
rities which  the  creditor  refused  to  receive;  *"  and  so  vime 
a  sheriff  who  had  no  writ  of  execution  pretended  to  seize 
and  sell  land  on  execution,  there  was  no  liability  on  the 
bond.*" 

For  a  wrongful  arrest,  or  for  ill^al  force  used  in  Tnali-Tng  ar- 
rest, the  bondsmen  are  liable,  though  it  was  in  excess  of  official 
duty,  since  the  act  was  done  under  color  of  office.**  But  where 
the  arrest  is  not  apparently  legal,  the  act  is  not  done  under 
color  of  office,  and  the  bondsmen  are  not  liable;  as  where  the 
arrest  was  made  outside  the  State,**'  or  on  a  warrant  obviously 
ill^al.***  Where  imprisonment  is  resorted  to  as  a  means  of 
enforcing  liabihty,  in  an  action  upon  the  officer's  bond  for  an 
escape,  the  measure  of  damages  is  prima  facie  the  amount  cS 
the  judgment;  and  the  insolvency  of  the  prisoner  cannot  be 
shown  to  mitigate  the  damages ;  periiaps,  as  has  been  suggested, 
because  to  allow  it  would  nullify  Hie  coercive  nature  of  im- 
prisonment for  debt.***  A  later  rearrest  of  the  prisoner  may 
be  shown  in  mitigation.**' 

For  failure  to  levy  an  execution  on  property  the  limit  of  re- 
covery is  the  value  of  the  property,  though  that  may  be  less 


•"  WiboD  V.  State,  18  Ind.  341. 

•"  Brown  V.  Mo«dy,  11  8m.  ft  M. 
(MiH.)354. 

•"  Eaton  o.  KeDy,  72  N.  C.  110. 

*»  Indiana:  8taU  v.  Dnily,  3  Ind. 
431. 

lotea:  Clancy  v.  Keaworthy,  74  la. 
740,  35  N.  W.  427,  7  Am.  St.  Rep.  508 
(ill-treatment  Eifter  umt). 

Keniveky:  Johnson  r.  WilHanu,  111 
Ky.  289,  23  Ky.  L.  Rep.  658,  63  S.  W. 
759,  98  Am.  St.  Rop.  41fl,  54  L.  R.  A. 
220  (wrong  perBon  shot);  Growbarger 
V.  United  Statea  F.  ft  G.  Co.,  126  Ky. 
118,  102  9.  W.  873  (amateil  penoa 
killed  after  awert  by  sheriff). 

Mimmippi:  Brown  ».  Weaver,  76 
Miss.  7,  23  8o.  388,  71  Am.  St.  Rep. 
612,  42  L.  R.  A.  423  (escaping  miade- 
meanant  shot). 

Nebnuka:  Kendal]  v.  Aleshire,  28 


NA.  707,  4fi  N.  W.  107,  26  Am.  St. 
Rep.  367  (illegal  imprisonment). 

The  damages  include  damages  for 
mental  Buffering.  Toong  v.  Carney,  91 
la.  569,  60  N.  W.  114. 

«'  Kendall  v.  Alaihire,  28  N*.  707, 
45  N.  W.  167,  26  Am.  St.  R«i>.  367. 

«u  Alliron  v.  People,  6  Colo.  Am>.  80, 
39  Pac.  903. 

***  Indiarui:  Lines  e.  State,  6  Blsckf . 
464;  Uktn  v.  State,  89  Ind.  68  (but 
me  State  v.  JohnsDn,  1  Ind.  158). 

Maryland:  State  v.  I^wson,  2  Gill, 


Earch  tr.  Common- 
wealth, 3  Pa.  269. 

Contra,  Virginia:  Peikins  ».  Giles,  fi 
Leigh,  397. 

See  ante,  (  554. 

***  State  D.  Newcomer,  109  Ind.  243, 
8  N.  E.  920. 
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than  the  amount  of  the  execution.*"  It  may  be  shown  in 
mitigation  that  the  property  in  question  was  not  subject  to 
levy/"  or  that  the  same  or  other  property  of  the  debtor  is  still 
subject  to  execution,  so  that  the  debt  is  not  lost.**^  In  an  ac- 
tion for  failure  to  return  an  execution  the  plaintiff  may  I'ecover 
the  entire  value  of  the  property  sold,  where  the  failure  to  return 
the  execution  has  invalidated  the  sale;  **^  otherwise  interest  on 
the  debt,  the  payment  of  which  was  delayed,*"  or  if  the  failure 
resulted  in  the  loss  of  the  judgment,  the  amount  of  it.*'*  When 
the  sheriff  took  a  forthcoming  bond  which  after  htigation  was 
adjudged  void,  the  expense  of  the  Utigation  was  held  recover- 
able on  the  sheriff's  bond.*"  For  taking  an  insufficient  bond 
the  measure  of  damages  is  the  amount  that  would  have  been 
recoverable  on  a  good  bond.*^*  And  for  other  defaults  the 
actual  damage  only  may  be  recovered.*^'   For  failure  to  collect 


"*  Kmtuekt/:  JohnBon  p.  Gwftthiiey, 
2  Bibb,  186,  4  Am.  Deo.  694. 

OMo:  Bute  v.  Myers,  14  Ohio,  S38. 

But  aee  Oeargia:  Crawford  v.  Word,  7 
Ga.  446,  where  it  waa  held  that  it  could 
not  be  shown  that  the  property  was  in- 
cumbered to  iU  full  value. 

In  Harris  p.  Murfree,  54  Ala.  161,  it 
was  pointed  out  that  the  property 
would  not  realise  its  full  value  on  an 
execution  sale,  and  that  the  reooray 
should  be  limited  to  what  would  be 
realised  at  such  sale. 

*^  Snoddy  e.  Ftmter,  1  Met.  (Ky.) 
160. 

•o  /ndiana:  State  v.  Dixon,  80  Lid. 
150. 

Kmtutkji:  Ancdd  o.  Commonwealth, 
8  B.  Mon.  109. 

4<iDunphy  v.  Whipple,  2B  Mich. 
10. 

*«  Morris  p.  StaU,  22  Aric.  ^4.  See 
ante,  {  092. 

^"'In  Robertson  v.  County  Com'ra, 
10  m.  560,  the  amount  of  the  judgment 
was  held  recoverable  although  the  de- 
fendant was  wholly  insolvent  from  the 
lime  of  ite  iesue;  but  this  appean  to 
be  based  on  the  form  of  the  statute.  It 
ii  UBuaQy  held  that  the  inaolTeocy  of 


the  judgment  creditor  may  be  shown, 
irith  other  circumstances  bearing  on 
the  amount  of  damages;  but  the  de- 
fendant must  show  the  non-«ol]eot- 
ibility  at  the  time  of  execution  or  its 
ooIleetibiUty  later,  the  burden  being 
upon  him. 

South  Carolina:  Treasurers  c.  Hil- 
liaid,  8  Rich.  412. 

Texas;  Griswold  v.  Chandler,  22  Tex. 
637. 

«"  Bums  V.  Geoige,  119  Ala.  504,  24 
ao.  718. 

<"  Magnus  v.  Woolly,  14  Wash.  43, 
44  Pae.  IX.  Bo  no  raoovery  can  be 
had  for  taking  a  void  replevin  bond 
irfiere  the  plaintifTfl  cUm  was  proved 
of  no  value.  Shull  v.  Barton,  67  Neb. 
311,  93  N.  W.  132. 

«"  Un*t«d  SUOm:  Gwin  p.  Barton,  6 
How.  7,  13  L.  ed.  321  (failure  to  levy 
execution);  nnit«d  States  p.  Moore,  2 
Brock.  317  (failure  to  serve  process). 

CataueHad:  Swan  v.  Bridg^wrt,  70 
GcHin.  143, 30  All.  1 10  (failure  to  return 

MUmmH:  SUte  «c  rW.  Bolster  c. 
Miles,  149  Mo.  App.  638, 129  S.  W.  731 
(false  return;  at  least  nominal  dam- 
ages). 
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a  debt  when  collection  is  witiiin  the  duty  of  the  officer,  the  re- 
covery is  printa  fade  the  amount  of  the  debt,  subject,  however, 
to  reduction.*'* 

The  bondsmen  are  liable  for  a  wrongful  attachment  of  pa- 
sonal  property  of  a  third  party  as  property  of  the  d^t<H',*^ 
but  the  sheriff  may  show  in  reduction  delivery  to  the  owno*  or 
to  a  mortgagee. *''  So  where  property  beloi^ing  to  the  judg- 
ment debtor  himself  is  wrongfully  sold,  he  may  recover  on  the 
bond  the  value  of  the  property,**'  or  if  he  has  bought  it  back 
the  amount  he  had  to  pay  for  it.*"  If  the  writ  was  void,  or 
was  not  l^ally  executed,  the  act  was  nevertheless  done  undo' 
color  of  office,  and  the  bondsmen  are  liable,*''  unless  it  is  ap- 
parentiy  void  on  its  face.*" 

For  failure  to  pay  over  money  collected  by  the  officer  witliin 
the  scope  of  his  office,  the  bondsmen  axe  liable  for  the  amount 
collected,  with  interest.*"  If  eecurities  are  taken  instead  of 
currency,  the  value  of  the  securities  may  be  recovered.**  If, 
however,  tiie  money  was  collected  outside  his  official  duty,  it 
cannot  be  recovered  on  the  bond.*" 


"*  State  r.  Eekridge,  5  Ire.  (N.  C.) 
411;  State  v.  Mangum,  9  lie.  (N.  C.) 
210. 

•"  .Alabama:  Ellis  p.  ADeo,  80  Ala. 
615,  2  So.  676. 

MoMtuAuxtU:  Turntf  v.  Ssbod,  137 
Man.  191. 

Virgima:  San^ter  p.  ConuDcmirealth, 
17  Gratt.  124, 

•"  /litiwit:  People  p.  Crowe,  130  lU. 
App.  349. 

Indiana:  McDaniel  v.  State,  118  lod. 
239,  20  N.  E.  730  (mortgaged  property 
sold;  may  ahow  in  mitigation  that 
mortgage  still  binds  the  property). 

MoMoelautaa:  Lowell  v.  Paker,  10 
Met.  300,  43  Am.  Dec.  436  (eetttonent 
with  mortgagee). 

*"  Indiana:  Butler  p.  State,  20  Ind. 
169  (constable  sells  note  pledged  to 

MUtouri:  State  p.  Finn,  13  Mo.  App. 
285  (sheriff  makes  false  return,  result- 
ing in  judgment). 

»*Caiifomia:  Blewett  p.  Miller,  131 


CftL  149,  62  Pac.  157,  82  Am.  St.  Rep. 
338  (property  exempt  from  execution). 

Mittoari:  State  ex  rel.  Schrciber  p. 
Diokmann,  124  Mo.  App.  653,  1Q2 
S.  W.  44  (exempt  land  aold;  reooven 
0o«t  ci  suit  to  set  amde  dterifTs  deed). 

"*  MataaehvtelU:  Turner  o.  Siason, 
137  Maw.  191. 

Mimmi:  Rollins  p.  Stat«,  13  Mo. 
437,  S3  Am.  Dec  ISl. 

<"  State  p.  Tlmmons,  90  Md.  10,  44 
Atl.  1003. 

<•■  Arkanmu:  Faulkner  v.  State,  9 
AA.  14. 

Oeorgia;  Governor  p.  Ralcy,  34  Ga. 
173. 

Jtfinouri:  State  p.  Cayoe,  85  Mo.  456. 

North  Carolina;  State  v.  Fool,  5  bed. 
105. 

Okio:  King  d.  Nichols,  16  Oh.  St.  80. 

*■  Kenludej;:  Fowlo-p.  Com.,  3  Dana, 
135  (bank  notes). 

Ohio:  Griffin  p.  Underwood,  18  (A. 
St.  389. 

**/JIinM«;    Hesoklw    «.    Ooun^ 
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§  692j.  B<aids  of  executors  and  administrators. 

Recovery  may  be  had  on  an  administration  bond  for  the 
amount  of  assets  of  the  estate  embezzled,  wasted,  or  lost  by 
the  executor  or  administrator.**^  Since  a  debt  owed  to  the 
testator  by  an  executor  or  administrator  is  regarded  by  the  law 
as  paid  to  the  estate  at  the  moment  of  appointment,  the  bonds- 
men are  responsible  for  the  amount  of  such  a  debt  as  well  as 
for  the  other  assets  of  the  estate,**'  even  though  at  the  time  of 
his  appointment  the  executor  or  administrator  was  in  fact  in- 
solvent.** In  an  action  upon  the  bond  of  an  administrator 
de  hotm  nan  it  appeared  that  he  was  himself  one  of  the  sureties 
on  a  bond  of  a  previous  admimstrator.  As  surety  on  the  bond 
of  the  previous  administrator  be  was  liable  at  the  moment  of 
his  appointment  for  d^ault  of  the  previous  administrator,  and 
although  that  bad  not  been  settled  by  a  decree,  it  became  as- 
sets of  the  estate  upon  his  appointment  and  his  sureties  were 
liable  for  it.  It  was  bis  duty  as  admimstrator  to  ascertain  the 
amount  and  to  charge  himself  with  it,  and  the  siu^ties  on  his 
bond  were  held  liable  for  the  amount.**'  In  a  few  States,  how- 
ever, the  harshness  of  the  common-law  rule  is  modified,  and  the 
bondsmen  are  liable  only  for  the  appraised  value  of  the  debt,  in 
view  of  the  insolvency  of  the  debtor.***    In  Gfdifomia  the 

Court,  27  m.  39,  79  Am.  Dec.  393  (col-  for  the  eatire  value  of  property  re- 

lectioa  without  proceea}.  moved  from    the  State.     Bridges  v. 

North  CaroliTia:  Governor  v.  Barr,  1  Maxwell,  34  Miss.  309. 

Dev.  66  (collection  of  taxes).  No  prior  judgment  agmnst  the  ad- 

Okio:  Webb  t>.  Anapack,  3  Oh.  St.  miaistrator  is  necessary.    Churman  ir. 

622  (sale  of  property  by  agreement  of  Moore,  2  Murph.  (N.  C.)  22. 

parties,  not  on  execution).  <"  Alabama.'  Wright  u.  Lang,  60  Ala. 

In  New  York:  People  v.  Faulkner,  389. 

107  N.  y.  477,  14  N.  E.  415,  1  Am.  St.  ConiuOicul:  Davenport  v.  Richards, 

Rep.  851,  recovery  was  refused  because  16  Conn.  310. 

the  default  did  not  come  within  the  Ohio:  Foster  c.  Wise,  46  Oh.  St. 

language  of  the  bond.  20,  16  N.  £.  687,  IS  Am.  St.  R^. 

•"AbAoTna:  Thomson  v.  Searcy,  6  642. 
Port.  393. 

Neic  York:  Gottd>eiger  d.  Smith,  6 
Duer,  566. 

Okio:  Sla^e  v.  Entrekin,  44  Oh.  St. 
637,  10  N.  E.  675. 

Tenntmee:  Horton  e.  Cope,  6  Lea, 
155. 

In  atiitutippi  recovery  znay  be  had  Mo.  263  (statutory). 


89P8C.  20. 

«  Choate  p 

.  Thomdike,  138  Man. 

871. 

•"/ndiona; 

State  v. 

Oregoiy,   119 

Ind.  503,  22  h 

I.  E.  1. 

Mwxmri:    McCarty 

0.  FraKT,  62 
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common-law  rule  applies  to  executors,  but  not  to  administra- 
tors, who  are  ch^geable  only  with  the  appraised  v^ue  of  tiieir 
debts  to  the  estate.^ 

The  estate  for  which  the  executor  or  administrator  must 
account  in  any  State  includes  money  rec^ved  aa  ancillary  ad- 
miniatrator  in  another  State  and  ordered  transmitted  to  the 
first  State,*™  or  otherwise  brought  into  the  domestic  aciKHmt; "' 
but  it  does  not  include  a  balance  left  from  the  aaie  of  land  in 
anoth^  State  after  paying  the  debts  there,  since  such  balance 
belongs  to  the  heirs  tha%,  and  does  not  form  part  of  the  gen&Bl 
personal  estate.*'* 

The  executor  or  administrator  remains  liable  as  such  for  a 
portion  of  tiie  estate  set  apart  by  orda*  of  court  for  a  special 
purpose,  as  the  payment  of  an  annuity  or  of  a  deferred  I^acy.*^' 
And  where  he  is  ordered  to  sell  laud  to  pay  debts  he  is  re- 
sponsible as  such,  and  his  bondsmen  are  therefore  held  for  the 
proper  disposition  of  t^e  proceeds,  since  it  is  a  part  of  his  offi- 
cial duty.*'*  But  when  money  comes  to  the  executor  not  as 
assets  of  the  estate,  but  in  some  otha*  way,  his  bondsmen  are 
not  liable  for  the  misuse  of  it.  So  if  the  will  gives  him  power  to 
sell  land  to  pay  debts  or  trades,  he  sells  the  land  and  receives 
the  proceeds  as  devisee  in  trust,  and  his  bondsmen  are  not 
held,*''  but  he  should  give  a  bond  as  trustee  if  the  administrar 
tion  of  the  devise  is  to  be  seciured;  *"  and  so  generally  if  money 
is  given  to  him  by  the  will  in  trust  for  any  purpose.*"  So  his 
bondsmen  are  not  liable  for  money  received  upon  a  policy  of 

Tennestte:    lUder   v.    Yeugiii,    85  **  Iowa:  EUyson «.  Lord,  124  la.  126, 

Tarn.  486,  3  S.  W.  178.  99  N.  W.  682. 

"•Id  SancheE  v.  Forat«r,  133  Cal.  Mauaehuaettt:  Hall  «.   Cudung,  9 

614,  6fi  Pftc.   1077,   an   wimiiuBtrstor  Pick.  395. 

with  the  will  annexed  was  eatitled  to  a  *"  Even  though  an  additiona!  bond 

legacy  under  the  will;  the  debt  being  be  given; 

collectible  to  that  extent,  at  least,  his  Alabama.-  Clarice  v.  West,  5  Ala.  117. 

sureties  were  chargeable  for  the  debt  Indiana:  Salyera  v.  Rosa,  IS  Ind- 130. 

he  owed  to  the  amount  of  the  legacy.  Ohio:  Wade  v.  Graham,  4  Ohio,  128. 

<"  Probate    Judge    o.    Heydock,    8  •"  /IWww;  People  v.  Huffman,  182 

N.  H.  491.  111.  390,  398,  65  N.  E.  B81. 

<"  Strong  V.  White,  19  Conn.  238,  48  Kentaeky:  Shields  v.  Smith,  8  Bush, 

Am.  Deo.  158.  601;  Clay  f.  Hart,  7  Dana,  1. 

*'■  Snodgraas  ■>.  Snodgraaa,  1  Baxter  *~  State  v.  Thresher,  77  Conn.  70,  5S 

<Tcnn.),  157.  Atl.  460. 

•"  Hinds  V.  Hinds,  86  Ind.  312. 
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insurance  payable  to  the  estate,^"  or  for  income  of  the  real  es- 
tate collected  by  him,*"  or  for  any  other  money  collected  by 
him  which  does  not  l^ally  form  part  of  the  estate.**" 

For  other  defaults  of  the  executor  or  administrator  the  bonds- 
men are  liable  for  the  actual  damage  only.  Thus  for  failure  to 
file  an  inventory  the  dam^es  are  nominal,  unless  actual  dam- 
age is  shown;  ***  but  if  the  omitted  assets  were  converted  to 
the  use  of  the  administrator,  their  value  may  be  recovered  on 
the  bond.***  The  rule  is  the  same  where  the  breach  alleged 
was  failure  to  render  an  account.*'*  For  failure  to  pay  debts 
the  amount  of  any  particular  dd3t  may  be  recovered,  as  fixed 
by  a  judgment  in  favor  of  the  creditor,***  or  if  the  estate  is  in- 
solvent the  percentage  of  the  debt  which  was  paid  to  other 
creditors.***  For  failure  to  distribute  the  bondsmen  are  re- 
sponsible for  the  amount  ordered  by  the  court  to  be  paid 
over;  ***  or  if  no  order  of  court  has  been  obtained,  then  an 
amount  based  on  the  balance  l^t  in  the  estate,*^  eetimating 
this  amount  either  by  taking  the  appraised  value  of  the  estate 
with  intact  or  the  actual  value  at  the  time  for  distribution,  at 
the  election  of  the  distributee.*** 

If  a  special  bond  is  given  the  general  principles  are  the  same. 
When  upon  judgment  b^ng  given  against  an  administrator  he 
gave  a  special  bond  to  comply  with  the  order  of  court,  and  the 
court  ordered  the  payment  of  the  judgment  out  of  assets,  and 
there  were  no  assets  found,  the  sureties  were  liable  for  costs 
only,  the  amount  of  the  judgment  not  comii^  within  the  order 


"  People  tr.  Petrie,  191  ID.  497,  61 

N.  E.  4W,  SS  Am.  St.  Rep.  268  (affirm- 

24 Ark.  20. 

ing  94  111.  App.  662). 

MatMkum*:  Choate  o.  Arrington, 

«  Denton  v.  Crouch,  101  Ky.  386, 41 

116  Maaa.  652. 

S.  W.  277. 

«*  Connecteut:  WiUey  v.  Paulk,  6 

«  Pace  r.  Pace,  IS  FU.  438. 

Conn.  74. 

<"  ConneeUeut:  Edwards  t>.  White,  12 

North  Carolina:  Waahington  p.  Hunt, 

Conn.  28. 

1  Dev.  476. 

Ddmeore:  State  v.  Bloxom,  1  HouBt. 

••  Wanen  f.  Powera,  6  Conn.  373. 

446. 

<M  Scofield  V.   ChurohiU,  72  N.   V. 

Indiana:  State  ».  Oresf^,  119  Ind. 

665. 

503,  22  N.  E.  1. 

«>  Rowland    0.    laaacs,    15    Conn. 

« Cmnedind:   Minor  v.    Mead,   3 

115. 

Conn.  289. 

«  Burch  V.  State,  4  GiU  A  J.  (Md.) 

Ohio:  DawKjn  v.  Dawson,  26  Oh. 

444. 

St.  443. 
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of  the  court.**  In  an  action  on  a  bond  given  by  an  adminis- 
trator upon  obtaining  a  license  to  sell  real  estate,  the  measure 
of  damages  is  the  amount  of  the  proceeds  of  the  sale  not  ac- 
counted for  by  the  administrator,  and  the  costs  of  proceedings 
to  compel  him  to  accoimt,  but  not  counsel  fees  paid  in  such 
proceedings."* 

Where  there  are  two  executors  and  they  give  a  joint  bond, 
both  principals  are  liable  for  the  default  of  either."' 

§  692k.  Bonds  of  guardians. 

In  a  suit  on  a  guardian's  bond,  the  actual  loss  suffered  by  tbe 
plaintiffs  furnishes  the  measure  of  damages.  By  suit  on  the 
bond  the  guardian  may  be  called  upon  to  pay  over  any  balance 
found  due  from  him,  with  interest."*  Such  a  suit  is  in  several 
jurisdictions  not  allowed  until  the  court  of  probate  or  of  chan* 
eery  has  called  upon  the  guardian  to  render  an  account,  and 
has  found  a  balance  due  from  him."*  Into  this  account-must 
be  brought  all  property  received  by  the  guardian  in  another 
State  on  accoimt  of  the  appointment  for  which  the  bond  was 
given."*  So  where  a  guardian  in  Massachusetts  was  appointed 
ancillary  guardian  in  Missomi  and  collected  money  there,  which 
she  included  in  her  account  in  Massachusetts,  but  had  not  yet 
secured  a  dischat^e  in  Missouri,  and  upon  h»  resignation  as 
guardian  she  was  ordered  to  hand  over  the  balance,  but  claimed 
that  she  could  not  safely  hand  it  over  until  her  accounts  in 
Missouri  were  approved  by  the  Missouri  court,  it  was  held  that 
since  she  had  voluntarily  brought  the  Missouri  money  into  the 
Massachusetts  court  of  probate  and  had  not  appealed  from  its 
decree  she  was  bound,  and  her  refusal  to  hand  over  the  money 
was  a  breach  of  her  bond  for  which  she  was  liable."*  Such 
charges  as  the  guardian  is  entitled  to  make  may  be  deducted 

<*  Banks    t>.     McDovel,     1    Cold.  KentwAy:  Carter  o.  Thorn,  18  B. 

(Tenn.)  S4.  Mon.  613. 

••  Mann  r.  Everto,  M  Wia.  372,  26  » Ituiiana:  Hunt  e.  White,  1  lad. 

N.  W.  209.  105.    (See  Stat«  o.  Strange,  1  Ind.  538.) 

•■■  Overton  V.  Woodson,  17  Mo.  453.  New  York:  Stilwell  v.  Mills,  19  Johu. 

••>  Georgia:  Ray  v.  The  Justices,  6  Ga.  304. 

303.  ••McDonald  v.  Meadows,  1  Met. 

Indiana:  Peelle  v.  Stat«,  118  Ind.  512,  (Ky.)  507. 

21  N.  E.  2SS.  ••  Brooks  e.  Tobin,  136  Haw.  00. 
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from  the  recovery  ou  the  bond;  but  not  expenses  of  maiatain- 
ing  the  ward  where  they  could  not  form  the  subject  of  a  siiit.^ 

For  other  breaches  of  the  guardian's  duty  such  damages  may 
be  recovered  on  the  bond  as  the  breach  caused.  For  a  mere  fail- 
ure to  render  an  account,  the  damages  are  nominal  only;  *"  and 
the  same  is  true  for  a  m«%  failure  to  file  an  inventory,^  unless 
it  has  resulted  in  a  loss  of  the  property,  in  which  case  the  value 
of  the  property  may  be  recovered.  "•  For  improper  investments 
the  bondsmen  are  liable  for  the  amount  invested  and  lost,  with 
interest;  "^  for  failure  to  collect  a  claim  of  the  ward's  estate 
they  are  liable  for  the  value  of  the  claim  lost  by  the  failure;  **" 
and  for  wrongfully  incumbering  the  ward's  estate,  for  the 
amount  of  the  incumbrance."* 

Where  a  guardian  obtains  authority  to  sell  real  estate  of  the 
ward,  this  is  not  part  of  his  regular  official  duty;  a  special  bond 
is  given  to  account  for  the  proceeds,  and  the  sureties  on  his 
general  bond  are  not  liable."*  A  fortiori  the  bondsmen  are 
not  liable  for  real  estate  sold  wrongfully  without  proper  au- 
thority from  the  court."*  Where,  however,  the  real  estate  is  not 
sold  by  the  guardian,  but  in  the  course  of  proceedings  for  parti- 
tion, the  guardian  receives  the  proceeds  as  part  of  the  estate 


"•()«■  p.  Han,  117  N,  Y.  131,  22 
N.  E.  M3,  15  Am.  St.  Rep.  497. 

•"  Probate  Court  «.  Slasoo,  23  Vt. 
306. 

<"  Indiana:  Buchanan  n.  State,  106 
Iiid.251,6N.  E.614. 

Maint:  FuUer  v.  Wmg,  17  Me.  222. 

"*  Blakeman  v.  Sherwood,  32  Conn. 
324. 

^  State  V.  Waahbun,  67  Conn.  187, 

34  Atl.  1034. 

«"  Ames  V.  Williams,  74  Misa.  404, 20 
So,  877. 
•"  State  E.  Uttmann,  134  Mo.  162, 

35  S.  W.  679. 

*"  Indiana:  Lowiy  v.  State,  64  bid. 
421. 

lotoa:  Madiaon  County  v.  JohnEton, 
51  la.  152,  50  N.  W.  492;  Bunoe  «. 
Bunce,  65  la.  106,  21  N.  W.  205. 

Kanaai:  Morria  c  Cooper,  35  Kan. 
166, 10  Pbo.  688. 


Maitu:  ^lUiams  p.  Morton,  38  Me. 
47,  61  Am.  Dec.  229. 

MaMiaeku*ett»:  Lyman  n.  Conkey,  1 
Met.  317,  35  Am.  Dec.  374. 

Missouri:  State  v.  Peterman,  66  Mo. 
App.  267. 

Neeada:  Henderson  v.  Coover,  4  Ner. 
429. 

Nea  York:  AUen  v.  KeUey,  55  App. 
Div.  464,  67  N.  Y.  Supp.  97. 

Contra,  MonUma:  Hughes  v.  Goodale, 
28  Mont.  93,  66  Pac.  702,  91  Am.  St. 
B«p.  410  (tetnhU). 

And  if  a  epedal  bond  is  given  to  se- 
cure the  muiagement  of  a  particuhu 
fund,  even  if  it  comes  within  the  scope 
of  the  guardians'  geno'al  bond,  the 
sureties  od  the  special  bond  are  priou^ 
rily  hable.  Findley  v.  Flndley,  42  W. 
Va.  372,  28  S.  E.  433. 

■o*  Johnson  v.  Chamberiain,  18  App. 
Dir.  496,  46  N.  Y.  Supp.  132. 
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for  which  he  is  accountable,  and  his  boodsmen  are  liable  for 
misapplication  of  the  proceeds.'*" 


§  693.0  Bonds  of  coun^  and  town  « 

The  general  principle  of  compensation  applies  to  bonds  of 
county  and  town  officers.  So  where  the  mayor  under  cc^or  of 
his  office  caused  a  person  to  be  illegally  arrested,  his  bondsmen 
were  liable  for  damages  for  the  false  imprisonment.^  Where  an 
auditor  drew  a  warrant  for  payment  of  an  illegal  claim,  his 
sureties  claimed  that  the  treasurer  should  not  have  paid  it;  but 
it  was  held  that  the  treasurer  was  justified  in  paying  a  regulariy 
audited  claim  and  the  amount  of  it  could  be  recovered  on  the 
bond.*"  Where  a  recording  officer  by  an  error  recorded  a  $500 
mortgage  as  $200,  he  was  held  liable  on  his  bond  for  the  dif- 
ference.^ And  where  a  school  commissioner  sold  land  at 
auction,  and  upon  the  purchaser  refusing  to  take  it  sold  it  again 
for  a  smaller  sum,  he  was  held  hable  for  failure  to  compel  tiie 
first  purchaser  to  take  the  land;  and  the  measure  of  dunages 
on  the  bond  was  the  difference  between  the  purchase  price  at 
the  two  sales,  with  interest  from  the  time  he  should  have  ecA- 
lected  the  amount  from  the  first  purchaser.  **>* 

In  an  action  on  the  bond  of  a  city  clerk  to  recover  a  balance 
due  from  him,  where  it  appeared  he  was  entitled  to  salary,  but 
he  also  owed  the  city  for  a  claim  not  covered  by  the  bond,  the 
city  was  held  entitled  to  set  the  salary  off  against  the  unsecured 
claim,  and  the  bondsmen  could  not  demand  that  the  claim  on 
the  bond  be  reduced  by  the  amount  of  the  impaid  salary.*** 

§  694.  Bonds  of  officers  of  corporations. 

The  same  general  principles  apply  to  the  nieasure  of  damages 
on  bonds  of  officers  of  corporations  which  we  have  found  to 

'  For  E  993  of  the  eighth  ed.,  see  where  a  lecistrar  of  deeda  failed  to  in- 

{  681a-  dex  a  mortgage,  he  is  reaponsible  for 

"x  Hooka  v.  EvBss,  68  Iowa,  52,  25  the  amount  lost  by  a  peraon  who  lent 

N.  W.  926.  money  aubaequently  on  a  mortgage. 

•■  State  V.  MacDaniel,  78  Miaa.  1,  27  Title  G.  &  8.  Co.  v.  ComoKHiwesltli, 

So.  904,  60  L.  R.  A.  118,  84  Am.  St.  141  Ky.  570,  133  S.  W.  677. 

Rep.  618.  ■<*  Fraxier  e.  Lau^iliii,  fl  DI.  347. 

w  Graham  v.  State,  M  Ind.  386.  "*  Lowe  v.  Guthrie,  4  Okla.  287,  44 

M  State  V.  Davia,  96  Ind.  639.    So  Pac.  19S. 
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exist  on  bonds  of  public  oflScers.  The  limit  of  recovery  is  the 
penalty  of  the  bond,*"  with  interest.*"  The  measure  of  re- 
covwy  ifl  the  actual  Iobb.  Where  the  default  is  an  embezzle- 
ment of  money,  the  amounts  embezzled,  with  interest  on  each 
amount  from  the  time  of  embezzlement,  may  be  recovered.^^* 
If  the  corporation  still  owes  salary  to  the  officer,  the  amount  of 
it  may  be  set  off,  and  the  balance,  with  interest,  recovered;  "* 
but  the  sureties  cannot  claim  to  have  the  amount  reduced  by 
salary  or  other  credits  of  the  officer  which  might  have  been 
applied  to  the  reduction  of  the  deficit,  but  were  not  so  applied."* 
Where  the  officer  wrongfully  changed  the  security  held  for  a 
debt  due  to  the  corporation  the  measure  of  damages  is  not  the 
amount  of  such  debt,  but  the  actual  loss  caused  by  the  differ- 
ence in  value  of  the  securities.*'*  Where  the  officer  failed  to 
protest  a  note  the  face  of  tike  note  is  prima  fade  the  measure  of 
damages,  but  the  damages  may  be  reduced  by  showing  the 
insolvency  of  the  parties  on  the  note.*"  Where  an  assistant 
cashier  failed  to  prevent  or  connived  at  a  misappropriation  of 
money  by  the  cashier,  his  sureties  are  liable  for  the  amount  of 
the  defalcation  with  interest.*" 

Defaults  before  the  bond  was  given  are  not  usually  covered 
by  it.*"  Where  the  officer  took  money  before  the  bond  was 
executed,  but  falsified  his  accounts  after  the  bond  was  in  force, 
it  was  held  that  the  bondsmen  were  liable  only  for  the  loss 
caused  by  the  falsification  of  accounts,  which  was  nominal.*^ 
Where  there  is  a  regular  term  of  office,  and  the  incumbent  is 
elected  for  successive  years,  his  bond  may  be  indefinite  in  dura- 
tion, and  thus  cover  his  conduct  during  his  successive  terms;  **> 
but  it  is  ordinarily  limited  to  cover  a  single  term  only,  in  which 

■"  state  Bank  v.  Johnflon,  1  Mill.  *"  Union  Bank  v,  Thotnpsoa,  8  Rob. 

Const.  (S.  C.)  404,  12  Am.  Dec.  645.  (L&.)  227. 

">  Bank  of  Brighton  r.  Smith,  12  •"  Fiala  v.  Ainsworth,  63  Neb.  1,  88 

AUen  (Mass.),  243,  80  Am.  Dec.  144.  N.  W.  135,  M  N.  W.  153,  93  Am.  St. 

>■•  McShane  o.  Howard  Bank,  73  Md.  Rep.  420. 

136,  20  AU.  776.  *»  State  Treasurer  e.  Mann,  34  Vt. 

■■'  Muiniy  V.  Aiken  Mining  Co.,  39  371,  80  Am.  Dec.  688. 

S.  C.  457,  IS  S.  E.  5.  *«>  State  v.  Atherton,  40  Mo.  209. 

'"McShaoef.  Howard  Bank,  73  Md.  '"Amherst  Bank  v.  Root,  2  Met. 

135,  20  Atl.  ne.  (Ma<«.)  522. 

■■*  Barrington  v.  Waahingbia  Bank, 
14  Se^.  &  R.  (Pa.)  405. 
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case  the  bondfimen  are  liable  for  such  defaults  only  as  occur 
during  the  term/*^  or  at  most  for  a  reasonable  time  thereafter 
for  the  qualification  of  a  successor.^**  If  when  a  defalcation  is 
discovered  it  is  impossible  to  detennine  in  which  term  it  oc- 
curred, the  presumption  is  that  it  occurred  during  the  current 
term,  and  the  sureties  on  the  last  bond  are  therefore  li^Ie 
unless  they  can  show  that  the  defalcation  happened  before  that 
term.'" 

•"Cronn«clicu(;Wel<:hn.  Seymour,  28  •"  Chelmsford  Co.  ».  Demoot,  7 

Cono.  387.  Graj  (MaBS.),  1. 

New  York:  Ulater  County  Saving  *"  McMullen  v.  Winfield  Building  & 

iDBtitution  V.  Ostraudei,  163  N.  Y.  430,  Low  Abboc.,  64  Kan.  298,  67  Pac  892. 

57  N.  E.  627.  91  Am.  St.  Rep.  236;  ante,  1 692fl. 

AnU,  f  6826. 
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1 095.    The  face  value  recoT^able. 
696a.  Partial  payment. 
eSSb.  Application  of  payments. 
68&C.  Attorney's  fees. 
Interest. 

Interest  by  the  civil  law. 
Interest  not  formerly  allowed. 
Now  uniTenally  allowed. 
Foreign  bills — Cost  of  prot«at 
and  rfr«zohange. 
700a.  R&«]tchange    i 

notes  and  inland  bills. 


(701.    Costs    of     protest    and    r^ 
exchange,  when  not  allowed. 

702.  Acoommodation  paper. 

703.  Pledged  paper. 

704.  Measure  of  liability  of  an  in- 

705.  Costs  of  prior  suits. 

706.  Indoiaer's  damages. 

707.  Damages  for  failure  to  accept 

or  pay. 

708.  Damages  in  cases  of  fraud  and 

estoppel. 


§  698.  The  face  value  recoverable. 

*  The  subject  of  n^otiable  paper  is  so  amply  discussed  in  the 
various  treatises  devoted  to  this  particular  branch  of  the  law, 
that  it  will  only  be  necessary  for  us  in  this  place  to  take  a  brief 
view  of  the  general  principles  regulating  the  compensation 
awarded  for  the  breach  of  contracts  of  this  clasa.** 

When  recovery  can  be  had  upon  a  n^otiable  instrument,  the 
amount  of  recovery  is  the  face  value  of  the  instrument,  with- 
out r^ard  to  the  amount  actuaUy  paid  for  it  by  the  bona  fide 
holder.'    This  is  usuaUy  and  correctly  held  to  be  true  even 

Mickiaim:  Vinton  v.  Peck,  14  Mich. 
87. 

Banta,  27 


.  BuU,  72  111. 
App.  76  (legal  hold^  not  ben^cial 

Indiana:  Murphy  c  Lucas,  £8  Ind. 
360;  Harvey  c.  Baldwin,  124  Ind.  69,  24 
N.  E.  347,  19  Am.  St.  Rep.  73;  Farber 
V.  National  Forge  &  Iron  Co.,  140  Ind. 
54,  39  N.  E.  2W. 

Iowa:  Nat.  Bank  o.  Green,  33  la. 
140. 

Kanaat:  St.  Louis,  F.  S.  &  W.  R.  R. 
V.  Chenault,  36  Kan.  51,  12  Pae.  303 
(bolder  is  treasurer  of  company  that 
made  the  note). 


Neto  Jtrtey:  Durant  t 
N.  J.  L.  624. 

New  York:  Murray  f.  Judah,  6  Cow. 
484;  Deas  e.  Harrie,  2  Barb.  Cb. 
448. 

Wiseonain:  Croft  r.  Bunster,  9  Wis. 
503. 

A  purebaso-  who  has  piud  only  part 
of  the  amount  agreed  upon,  and  then 
receives  notice  of  fraud  or  lack  of  con- 
sideration, can  recover  only  the  amount 
be  advanced  before  notice.    Dresser  v, 

1465 
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though  the  maker  might  have  a  complete  defence  against  tiie 
original  payee;  *  but  in  several  jurisdictions  the  holder  is  lim- 
ited, in  such  a  case,  to  the  amount  he  paid  for  it.*  The  case  of 
a  pledgee  presents  an  exception  to  this  general  rule,  which  vill 
be  considered  later.* 

In  Massachusetts  the  anomalous  doctrine  prevails  tiiat  in  a 
suit  between  the  original  parties,  if  the  consideration  of  a  note 
is  inadequate,  or  fails  in  part,  the  amount  equitably  due  ma; 
be  recovered  in  an  action  upon  the  note.*  So  where  a  note  was 
given  for  the  purchase  of  a  horse,  which  proved  to  be  unsound, 
the  court  deducted  from  the  amount  of  the  note  the  difference 
in  value  of  the  horse  if  he  had  been  sound  and  as  he  actually 
was.*  This  peculiar  doctrine  is  to  be  distinguished  from  the 
well-established  principle  allowing,  in  the  proper  case,  recoup- 


MiMouri  &.  I.  R.  R.,  93  U.  S.  92,  23  L. 
ed.  SIS. 

Id  California,  in  aoootdMioe  with  the 
proviaionB  of  the  Code,  the  meaaure 
of  dunages  for  failure  to  pay  a  certifi* 
cat«  of  deposit  ia  the  value  of  the  certif  • 
icate  (whidi,  aa  has  been  aeen  (ante, 
i  266)  ia  taken  aa  against  the  maker  to 
be  the  face  of  the  certificate,  with  due 
allowance,  of  coutse,  for  eitchange). 
Dollar  D.  International  Banking  Corp., 
10  Cal.  App.  791,  lOB  Fac.  490. 

■  United  Statas:  Cromwell  v.  County 
of  Sac,  96  U.  S.  51,  24  L.  ed.  68t. 

ConnedieiU:  Biaeell  c.  Dickeraon,  64 
Conn.  61,  73,  29  Atl.  226. 

/mm.-  Sully  V.  Goldamith,  32  la.  397. 

Maine:  Hobart  v.  Fenny,  70  Me. 
248. 

Marj^nd:  Williams  i>.  Huntington, 
68  Md.  590, 13  Aa.  336, 6  Am.  St.  Rep. 
477. 

MauaduueOt:  Woodiuff  v.  Hill,  116 
Man.  310. 

Ohio:  Heller  v.  Mem,  2  Qn.  287;  Tod 
V.  mck,  36  Oh.  8t.  370. 

Oregon:  Idsaaa  v.  McCarty,  47  Ore. 
474,  84  Pac.  76. 

Penngj/hania:  Moore  v.  Baird,  30  Pa. 
138. 

Texaa:  Denton  Lumber  Co.  v.  Plrst 
Nat.  Bank,  18  8.  W.  962;  Petri  v.  First 


Nat.  Bank,  83  Tex.  424,  18  S.  W.  752, 
2B  Am.  8t.  Rep.  667,  84  Tes.  212,  30 
8.  W.  777;  Fiwt  Not.  Bank  b.  OUver, 
16  Tex.  Qv.  App.  428,  41  S.  W.  414. 

WaMngton:  McNamara  r.  Joae,  23 
Wash.  461,  68  Pac.  903. 

Wieeontin:  Bange  v.  Flint,  25  Wis. 
644. 

*  Conneetiaa:  Roe  e.  Jerome,  18 
Conn.  138  (New  York  law}. 

NOmuka:  Faulkner  t>.  White,  33  Neb. 
199,  50  N.  W.  328. 

ffeu>  Jeney:  Holoomb  s.  Wyckoff,  35 
N.  J.  L.  35, 10  Am.  Rep.  219;  De Ka; ;. 
~    "  ■    Water  Co.,  38  N.  J.  Eq. 


NeiB  Yori:  Moore  v.  Ryder,  SB  N.  Y. 
438;  Fint  Nat.  Bank  v.  Haulenbeefc,  65 
Hun,  M,  19  N.  Y.  Sumi.  567;  Ferry  v. 
Council  Bluffs  City  Waterwotke  Co., 
67  Hun,  456,  22  N.  ¥.  Supp.  151,  51 
N.  Y.  St.  326;  Hyman  v.  Americao 
Electric  Fo;^e  Co.,  18  Misc.  381,  41 
N.  Y.  SuHi.  665, 

Tmneteee:  Oppenbeimer  v.  Bank,  07 
Tenn.  19,  56  Am.  St.  Rep.  778,  33 
h.  R.  A,  767,  36  8.  W.  705. 

*  Poet,  i  703. 

*  Sanger  o.  Qereland,  10  Mass.  415; 
Daggett  0.  Daggett,  8  Gush.  520. 

*  Davia  v.  Elliott,  IS  Gray  (Mms.), 
90. 
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ment  of  damages  arising  out  of  the  transaction  in  which  the 
note  was  given.^ 

§  696a.  Partial  payment 

Where  a  payment  has  been  made  on  the  note,  the  amount  of 
the  payment  is  to  be  deducted  from  the  face  of  the  note  to  ar- 
rive at  the  damages.'  Where  the  paymait  was  made  in  goods, 
the  value  of  the  goods  at  the  time  and  place  of  payment  is  de- 
ducted, if  the  parties  did  not  agree  on  a  price.*  If  the  note  was 
secured  by  a  mortgage  and  the  mortgage  was  foreclosed,  the 
price  realized  at  the  foreclosure  sale,  and  not  the  real  value  of 
the  mortf;aged  property,  is  to  be  deducted,  even  if  it  was  bought 
in  by  the  holder  of  the  note."*  Where  the  maker  of  a  note  had 
made  payments  on  it,  but  was  entitled  to  recover  them  back  on 
the  ground  of  usury,  it  was  held  that  a  surety  on  the  note  could 
not  avail  hinMelf  of  the  payments." 


§  696b.  Application  of  payments. 

The  general  rale  for  the  application  of  payments  on  a  note  is 
that  a  payment  will  first  be  applied  to  the  payment  of  interest, 


*  CnHJomia:  fieese  o.  Gordon,  19  Cal. 
147. 

lOmoia:  Cupotter  v.  First  Nat. 
B&nk,  119  m.  352,  10  N.  E.  18. 

Petmtvlamia:  FeaBler  r.  Love,  43 
Pa.  313. 

Vermont:  Bidurdson  f.  Sanborn,  33 
Vt.  75. 

See  S1050. 

'Indiana:  Henderson  v.  Reeves,  6 
Blackf .  102. 

Mitaouri:  Buah  v.  Braodecker,  123 
Mo.  App.  470,  100  S.  W.  48. 

Tesat:  Houston  v.  Morrison,  10  Tex. 
1. 

Contra,  Kenhiekj/,  where  promiswry 
notes  are  not  negotiable.  Phelps  v. 
Taylor,  4  J.  J.  Mon.  170. 

*  Phillips  V.  Commercial  Bank,  1 
Sm.  &  M.  (Miss.)  636. 

"  Wnt  V.  St.  Paul  Nat.  Bank,  54 
Minn.  466,  66  N.  W.  54. 

Where  mortgaged  cattle  hod  been 
taken  in  replevin  by  the  mortgagee, 


but  the  mortgagor  had  secured  them 
by  giving  a  bond,  and  the  re)Jevin  suit 
was  still  undeeided,  in  an  action  on  the 
note  against  an  indorsee  it  was  held 
that  the  amount  of  recovery  would  not 
be  reduced  on  account  of  the  caiik,  but 
if  finally  the  plaintiff  defaulted  and  got 
the  cattle  or  the  proceeds  of  them,  the 
defendant  would  have  a  claim  on  him 
for  that  amount.  Trower  Bros.  Co.  e. 
Hanson,  110  Fed.  611. 

Where  a  note  was  transfeRcd  to 
plaintiff  in  fraud  of  defendant  (the 
maker),  and  security  was  given  by  the 
transferor,  and  after  learning  of  the 
fraud  plaintiff  surrendered  the  security, 
it  was  held  that  he  should  have  kept 
it,  until  after  notice  of  the  fraud,  to 
protect  the  defendant,  and  he  was  en- 
titled to  recover  only  the  amount 
actuidly  paid  by  him  lees  the  value  of 
the  security  surrendered.  Campbell  c 
Brown,  100  Tenn.  246,  48  8.  W.  970. 

"  Savage  t>.  Fox,  60  N.  H.  17. 
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and  the  balance  will  be  applied  on  the  principal.'*  Where 
several  claimB  exist,  it  is  usually  said  that  a  payment,  in  the 
absence  of  directions  by  the  debtor,  should  be  applied  to  the 
earliest  claim,"  unless  there  is  an  agreemeDt,  understanding,  or 
custom  to  the  contrary,'^  which  a  court  ia  prone  to  find  in  faw 
of  the  sureties  on  a  preferred  claim."  There  are  authorities, 
however,  which  in  such  a  case  hold  that  in  the  absence  of  direc- 
tions to  the  contrary  the  creditor  may  apply  the  payment 
where  he  pleases,  as  to  an  unsecured  as  against  a  secured 
claim." 


§  69fic.  Attorney's  fees. 

Promissory  notes  often  include  provimons  for  an  attorney's 
fee  in  case  of  collection  by  suit.  In  some  States  this  is  held  in- 
valid; and  in  a  jurisdiction  so  holding  no  such  fees  can  be  col- 
lected, though  the  stipulation  was  valid  where  made,  since  the 
allowance  is  regarded  as  contrary  to  public  policy."  If  the 
stipulation  is  allowed,  it  is  not  allowed  where  the  fee  is  unrea- 
sonable; but  it  is  usually  held  that  the  stipulated  fee  will  be 
r^arded  as  reasonable  in  the  absence  of  evidence  to  the  con- 
trary. "   The  fees  are  to  be  reckoned  upon  the  entire  amount  of 


■■  Alabama:  McQueei  i 
127  Ala.  417,  30  So.  548  (etatutory). 

MtMoun;  Riney  ir.  HiU,  14  Mo.  500, 
6S  Am.  Dec.  119;  CaU  s.  MoU,  89  Mo. 
App.  386. 

"  Alabama.'  Stickney  e.  Moore,  106 
Ala.  SOO,  19  So.  76  (tembU). 

Midiigan:  Graeeer  A  Brand  B.  Co.  v. 
Ro^n,  112  Midi.  112,  70  N.  W.  445, 
67  Am.  St.  Rep.  389  (where  the  creditor 
has  Qot  himself  made  the  a|^Ucation). 

"  AlabaTna:  Stickney  f.  Moore,  108 
Ala.  SOO,  19  So.  76. 

lUinou:  Drake  v.  Shennan,  179  HI. 
362,  53  N.  E.  628. 

"  Drake  d.  ShermoD,  170  Ht.  362,  63 
N.  E.  628. 

"  Miehigtm:  Graaser  &  Brand  Brew- 
ing Co.  c  Rogere,  112  Mich.  112,  70 
N.  W.  445,  67  Am.  St.  Rep.  389  (tem- 
bU). 

RhoCe  ttUmd:  Burt  v.  Butt«rworth, 
19  R.  1. 127. 


"  Eixchaoge    Bank    i 
Und  A  Lumber  Co.,  128  N.  C.  193, 38 
S.  E.  813. 

"Alabama:  Ste^Aenaon  v.  AlliscA, 
123  Ala.  439,  26  So.  290. 

Indiana:  Stames  v.  Schofield,  5  Ind. 
App.  4, 31  N.  E.  480;  Rouyer  v.  Miller, 
16  Ind.  App.  519,  44  N.  E.  51,  45  N.  E. 
674. 

New  Mexico:  Dallas  Exch.  ■>.  Tuttle, 
B  N.  M.  427,  23  Pac.  241,  7  L.  R.  A. 
445  (unlesB  the  atipulated  fee  is  so 
large  as  to  seem  unreasonable  on  ita 
face). 

Texat:  Carver  v.  J.  8.  Mayfidd  Lum- 
ber Co.  (Tex.  av.  App.),  68  S.  W.  711. 
[explaining  land,  etc.,  Co.  v.  Robert- 
son (Tex.  Civ.  App.),  85  S.  W.  10E(i; 
DaahieU  v.  Moody  (Ter.  Civ.  App.),  97 
S.  W.  843. 

Contra,  that  the  plunttff  must  imot« 
the  reasonable  fee  and  can  tecovef 
only  that. 
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the  damages,  interest  as  well  as  principal."  The  fee  is  not  due 
unless  the  lit^tion  was  reasonable;  "^  and  can  be  coUected 
only  for  services  in  the  trial  court,  not  on  appeal.'^ 

§  896.  Interest 

*  In  actions  brought  on  promises  to  pay  a  liquidated  sum  of 
money,  as  on  promissory  notes  or  bills,  where  no  question  arises 
as  to  the  currency  or  rate  of  exchange,  the  rule  of  damages  is  a 
fixed  and  arbitrary  one.  It  is  identical  with  the  rate  of  legal 
interest.  The  actual  damages  may  be  much  greater;  the  non- 
performance of  the  obligation  may  have  occasioned  the  great- 
est distress,  nay,  even  extreme  positive  loss;  it  may  have 
produced  actual  insolvency.  These  remote  results  the  law, 
however,  does  not  investigate.'*  It  takes  the  rate  of  interest  as 
the  measure  of  damages;  and  so,  says  Fothier,  "as  the  different 
damages  which  may  result  from  the  failure  to  perform  this 
kind  of  obligation  vary  infinitely,  and  as  it  is  as  difficult  to  fore- 
see as  to  excuse  them,  it  has  been  found  necessary  to  regulate 
them  as  by  a  species  of  penalty,  and  fix  them  at  a  precise 


§  697.  ^terest  by  the  citO  law. 

•  With  this,  the  general  language  of  the  modem  civil  law 
accords.  The  damages  resulting  from  the  non-performance  of 
contracts  to  pay  money  are  limited  to  the  infliction  of  interest. 
"Interest,"  says  Domat,'*  "is  the  name  applied  to  the  compen- 

AbAajna:  Camp  v.  lUndle,  81  Ala.  Tenn.  306,  47  S.  W.  424  {miil  for  umir- 

240,  2  So.  287  (of  Geor^a  law).  ious  interest). 

Mitmeiota:  Campbell  p.  Worman,  58  If  the  maker  is  garnished  but  does 

Mian.  S6I,  60  N.  W.  668.  not  pay  the  amount  of  it  inUi  court,  he 

Where  the  provtmon  is  for  attorney's  will  be  liable  for  the  attorney's  fee  if 

fees  "up  to  10%"  it  must  be  proved  neceaeaiy  to  collect.    Brahan  v.  Clarks- 

what  the  services  were  and  what  th^  ville  first  Nat.  Bank,  72  Mise.  %6,  16 

were  worth.    Patillo  v.  Alexander,  96  So.  203. 

Ga.  60,  22  S.  E.  646,  29  L.  R.  A.  616.  >>  McCormick:  t>.  Foils  CSt?  Bank,  fi7 

-Owrgia:  Morgan  v.  Kieer,  106  Ga.  Fed.  107. 

104,  31  S.  E,  46.  *■  Lewis  c.  Lee,  16  Ind.  499.     Bee 

Texas:   Hopkins  tr.   Halliburton,  6  {e22b. 

Tex.  dv.  App.  451,  25  8.  W.  1005;  "Traits  des  Oblig.,  part  i,  oh.  ii. 

Carver  v.  J.  8.  Mayfield  Lumber  Co.,  art.  3, 170.   See  Heyman  s.  Landen,  12 

29  Tex.  Civ.  App.  434,  68  S.  W.  711.  Gal.  107. 

«e:  Tyler  v.  Walker,  101  "  liv.  iii,  tit.  v,  {  1. 
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satioQ  which  the  law  gives  to  the  creditor  who  is  entitled  to  re- 
cover a  sum  of  money  from  his  debtor  in  default."  So,  too,  the 
Roman  law:  In  boruEjldei  contracHbus  usurtc  ex  rnord  debentur.** 

These  principles,  equally  recognized  by  our  system,  are  em- 
bodied in  the  French  Code  by  a  positive  provision,**  the  cor^ 
rectness  of  v^ch  is  thus  supported  and  expounded  by  one  of 
the  ablest  commentators  on  that  law: 

"It  is  certain  that  the  non-payment  of  money  when  due  may 
cause,  and  often  actually  causes,  the  creditor  loss  much  beyond 
the  legal  interest  on  the  sum.  For  want  of  the  funds  on  the 
receipt  of  which  his  calculations  are  made,  he  may  have  been 
compelled  to  borrow,  himself,  and  to  submit  to  the  exactions  of 
the  tiBurer.  He  may  have  been  prosecuted,  in  a  manner  calcu- 
lated to  destroy  his  credit.  He  may  have  been  ejected  from  his 
property;  have  become  bankrupt;  his  house  may  have  gone  to 
ruin  for  want  of  repair.  He  may  have  lost  highly  advantageous 
bargains. 

"  But  how  are  we  to  distribute  these  losses  according  to  thdr 
real  cause,  and  fix  on  those  which  should  be  imputed  to  the 
party  in  default?  How  is  any  equitable  valuation  to  be  made  of 
them?  Add  to  this,  that  the  non-payment  of  money  is  the  most 
common  of  all  cases  which  give  rise  to  dunages,  and  we  shall 
perceive  that  the  peace  of  society  would  be  harassed  by  this 
infinite  multitude  of  settlemente,  and  the  litigation  that  would 
result  from  them. 

"The  law  prevents  this,  by  declaring  that  the  damages  shall 
never  exceed  l^al  interest  from  the  day  that  payment  becomes 
due;  and  this,  which  is  a  species  of  forfeiture,  may  often  be  ad- 
vantageous to  the  creditor. 

"Whatever  may  be  the  damage  that  he  has  suffered  by  the 
delay  in  receivit^  his  funds,  whether  the  debtor  was  animated 
by  maUcious  or  even  fraudulent  motives,  the  creditor  cannot,  it 

"L.  32,   {2,  Ff.  DeUBur.;  propter  parlietdiint  an  commeree  «1  au  emit- 

moram.    Ij.l7,i3,infineaodtm.  mxemaU. 

X  Dam  fes  MigfOUma  qui  te  homent         Cet  dommaset  et  tnUrttt  tonl  dw, 

au  potemenl  if une  cerfoine  lomme,  lea  aant  que  le  erianeier  ioit  (enu  de  jTUU- 

dommoQe*  et  inlirlts  riauiiarUt  du  re-  fier  d'aueune  perte. 
lard     dan*     I'exicuiion    tie     amsulenl  lU  ne  sont  dti*  que  du  jour  de  la  dt^ 

jamait  que  dan»  la  amdamnalion  aux  vumde,  excepU  dans  lea  ca*  ml  In  lot 

inlirtit  fixia  par  la  Un,  aavj  lea  rigles  lea  fail  antrir  de  plein  droit-    Code  C, 
Art.  U53. 
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\a  true,  demand  aoy  other  compeosation  than  legal  interest  on 
his  demand.  But,  on  the  other  hand,  he  is  not  required  to 
prove  the  damages  that  the  delay  may  have  caused.  And  thia 
provision,  which  fixes  the  measure  of  damages  for  non-payment 
of  money  at  legal  interest,  is  founded  on  a  principle  of  equity. 

"In  cases  of  the  non-performance  of  other  contracts,  the 
party  in  default,  as  the  lessee  who  violates  his  contract  of  let- 
ting, or  the  architect  who,  by  his  Diligence,  causes  the  de- 
struction of  a  house,  must  be  f  uUy  apprised  of  the  nature  of  the 
loss  that  may  result  from  the  noo-performance  of  his  duty; 
whereas  with  money  it  is  different. 

"On  the  contrary,  the  engagement  to  pay  a  sum  of  money  has 
no  precise  relation  to  any  particular  damage;  it  is  impossible  to 
know  what  will  result  from  its  non-payment;  it  is  impossible  to 
see  what  the  creditor  will  lose,  or  how  much  he  will  lose; 
whether  he  will  be  compelled  to  borrow — whether  he  will  be 
driven  from  his  house  and  reduced  to  bankruptcy — whether 
his  business  or  hia  credit  will  suffer;  it  is  impossible  to  predict 
any  one  event  among  the  thousand  which  are  possible,  and 
which  depend  upon  the  situation  of  the  creditor's  affairs. 

"Money  being  the  common  measure  of  all  things,  has  not, 
like  other  things,  any  peculiar  function.  It  takes  the  place  of 
am  other  things.  The  loss  experienced,  then,  by  those  who  are 
not  paid  at  maturity  is  as  diversified  as  the  use  that  they  might 
make  of  the  money,  and  as  unforeseen  as  the  wants  from  which 
the  injury  might  arise.  They  are,  in  regard  to  the  debtors,  like 
fortuitous  cases,  impossible  to  foresee,  and  which  for  this  rea- 
son their  obligation  does  not  embrace."  " 

And  it  should  be  borne  in  mind,  as  Pothier  also  well  remarks, 
that  if,  on  the  one  hand,  the  creditor  cannot  recover  anythii^ 
beyond  the  legal  interest,  so,  on  the  other  hand,  he  is  not  put 
to  any  proof  of  damage  whatever.**  It  is  an  arbitrary  assess- 
ment of  damages,  in  the  nature  of  the  Lex  A^iUa  of  the  Roman 
system.  He  can,  It  is  true,  recover  but  the  legal  rate  of  interest ; 
but  then,  on  the  other  hand,  he  might,  in  fact,  not  have  been , 

"  TouiUier,  vol.  vi,  liv.  3,  tit.  3,  ch.  money,  are  called  intereet.  The  credit- 
iii.    De  I'Effet  des  Obligatums,  230  et  leq.      or  is  entitled  to  thefle  damAgea  without 

■*  So  says  the  civil  code  of  Louisiana,  proving  any  loaa,  and  whatever  loes  he 
"The  damages  due  for  delay  in  the  may  have  suffered,  he  can  recover  no 
performanOB  of  an  obligation  to  pay     more."    Art.  1935. 
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able  to  gain  any  interest  whatever  during  the  time  he  haa 
been  deprived  of  his  funds.** 

§  698.  Interest  not  fonnerly  allowed. 

*  "It  is  a  dictate  of  natural  justice  and  the  law  of  every 
civilized  country,  that  a  man  is  botmd  in  equity  not  only  to 
perform  his  engagements,  but  also  to  repair  all  the  damages 
that  accrue  naturally  from  their  breach.  Hence,  every  nation, 
whether  governed  by  the  civil  or  the  common  law,  has  estab- 
lished a  certain  common  measure  of  reparation  for  the  deten- 
tion of  money  not  paid  according  to  contract,  which  is  usually 
calculated  at  a  certain  and  l^al  rate  of  interest."  ^  Such  is 
the  language  of  the  Supreme  Court  of  the  United  States;  but 
is  to  be'  taken  with  much  allowance.  The  thunders  of  the 
early  church  *"  were  levelled  against  interest  and  usury  indis- 
criminately: and  up  to  the  time  of  Henry  VIII.,  as  we  are  told 
by  Lord  Mansfield,*'  "all  interest  on  money  lent  was  prohibited 
by  the  common  law,  asit  is  now  in  Roman  Catholic  countries."'* 
This  statute  dmply  provided  that  none  should  take  for  any  loan 
or  commodity  above  the  rate  of  ten  pounds  for  one  hundred 
pounds  for  one  whole  yeaj,  which  rate  was  reduced  to  five  per 
cent  by  a  subsequent  statute,  passed  in  the  reign  of  Queen 
Anne.'*  **  The  tendency  of  enlightened  modem  opinion  is  in 
favor  of  leaving  the  whole  matter  to  be  regulated  by  contract, 
and  this  has  led  in  England,  Massachusetts,  and  elsewhere  to 
the  repeal  of  the  old  statutes  against  usury;  the  law  merely 
providing  a  rate  to  be  applied  in  the  absence  of  express  con- 
tracts. 

§  699.  Now  universally  allowed. 

Interest  is  now  everywhere  regarded  as  the  proper  measure 
of  damages  for  the  non-payment  of  bills  and  notes.  In  the 
United  States  it  seems  that  a  jury  should  be  instructed  to  ^ve 

>  Curtia  v.  Innerarity,  6  How.  146, 


154,  12  L.  ed.  380.  The  hoatibty  of  the  church  was  founded 

"  See  Voltaire's  article, /nWrti,  in  the  on  the  prohibition  in  the  Old  Terta- 

DictionnAire  Philoaophique,  where  he  ment,  "Thou  ahalt  not  lend  upon  uauiy 

represeota  &  Janaeniat  Abh6  remon-  to  thy  brother."    Deut.  sxii,  19,  20. 

BtratiDK  with  »  Dutch  merchant  agaiiut  "  Lowe  v.  Waller,  Doug.  736,  740. 

taking    hit«reet:    Prenet    garde;    voua  "  See  alao  BobioBon  v.  Bland,  2  Burr. 

vrntt  damnez;  I'argerU  ne  peut  produire  1077,  1086. 

dt  Vargejit — ite  petit  produire  de  I'ar-  "  12  Anne,  Stat.  2,  c.  xvi. 
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interest,  on  the  same  principle  on  which  they  are  instructed  to 
give  the  market  value  of  goods  or  the  market  price  of  the  hire 
of  an  article,  for  interest  is  the  market  price  of  the  hire  of  the 
use  of  money;**  and  that  is  in  fact  the  rule  uciversallyadopted.'* 

§  700.  Foreign  bills — Cost  of  protest  and  re-exchange. 

*In  regard  to  foreign  bills  of  exchange,  the  general  rule  is,  that 
the  holder  of  a  bill  protested  for  non-payment  is  entitled  to  the 
amount  of  the  bill,  re-exchange,  and  chaises.** 

"Re-exchange,"  says  Mr.  Chitty,"  "is  the  exchange  incurred 
by  the  bill  being  dishonored  in  a  foreign  country  in  which  it  is 
payable  and  returned  to  the  country  in  which  it  is  made  or  in- 
dorsed, and  there  taken  up.  The  amount  of  it  depends  on  the 
course  of  the  exchange  between  the  countries  through  which 
the  bill  has  been  negotiated.  It  is  not  necessary  for  the  plain- 
tlET  to  show  that  he  has  paid  the  re-exchange;  it  suffices  if  he  be 
liable  to  pay  it;  but  if  the  jury  find  that  there  was  not  at  the 
time  any  course  of  re-exchange  between  the  two  foreign  places, 
then  no  re-exchange  is  recoverable."  " 

"By  re-exchange,"  says  Mr.  Justice  Story,  "is  meant  the 
amount  for  which  a  bill  can  be  ptn-chased  in  ^e  coimtry  where 
the  acceptance  is  made,  drawn  upon  the  drawer  or  indorser,  in 
the  country  where  he  resides,  which  will  give  the  holder  of  the 
original  bill  a  sum  exactly  equal  to  the  amount  of  that  bill  at 
the  time  when  it  ought  to  be  paid,  or  when  he  is  able  to  draw 
the  re-exchai^  bill,  together  with  his  necessary  expenses  and 
interest,  for  that  is  precisely  the  sum  which  the  holder  is  en- 
titled to  receive,  and  which  will  indemnify  him  for  its  non- 
payment." *• 

The  question  of  re-exchange  usually  arisra  in  r^^ard  to  the 
drawers  and  indorsers;  for  the  acceptor  is  not,  upon  non- 

**  See,  per  Spencer,  Sen&tor,  Hens-  ooet  recovered.    PeanoD  s,  Crallan,  2 

selaer  Glus  Factory  v.  Reid,  S  Cow.  Smith,  404. 

587,  610.  "  Billa,  684. 

"See  ante,  |301.  "See,  also,  De  Taatet  c  Boring,  11 

-In  re  Gilleepie,  16  Q.  B.  D.  702.  Egut,  286,  where  the  origiii  and  priod' 

j4cc,  Pavenstedt  e.  New  York  L.  L  Co.  pie  of  the  ri^t  to  redraw  ia  gone  into 

(N.  Y.),  96  N.  E.  104.  at  large.     Melliah  v.   Simeon,  2  H. 

Whenneceasaiy,  notice  of  prot«flt  may  Black.  378,  379;  PoUaid  v.  Heiriea,  3 

be  sent  by  a  special  messenger,  and  the  B.  d  P.  S 


"Story  on  Bills,  {400. 
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payment  of  the  bill,  ordinarily  liable  to  the  holder  for  anything 
more  than  the  principal  sum,  and  the  expenses  of  tiie  protest, 
with  interest."  But  if  he  has  expressly  or  impliedly  agreed 
with  the  drawer,  or  with  any  indorser,  for  a  valuable  considersr 
tion,  to  pay  the  bill  at  its  maturity,  and  has  failed  to  do  so,  and 
the  drawer  or  indorser  has  been  compelled  to  take  up  the  bill, 
and  pay  damages  and  other  expenses  necessarily  incurred 
thereby,  he  may,  perhaps,  be  compellable  fully  to  indemnify 
the  drawOT  or  indorser  for  all  the  damage  and  expense  so  paid 
by  him,  on  account  of  the  breach  of  his  contract.*' 

The  subject  of  re-exchange  is  very  differently  treated  in 
England  and  in  the  United  States,  llie  rate  which  the  holder 
is  entitled  to  recover  depends  in  the  fonner  country  on  the 
actual  course  of  exchange,  as  proved  at  the  trial;  while  in  this 
country,  with  that  leaning  to  a  fixed  rule,  which  we  shall  have 
occasion  again  to  notice,  when  speaking  of  the  subject  of  in- 
surance, the  amount  of  re-exchange  is  generally  regulated  by 
positive  statutory  provision. 

To  obtain  a  correct  appreciation  of  this  branch  of  our  law,  it 
is  necessary  to  consult  those  treatises  which  are  specially  de- 
voted to  it;  it  will  be  enough  here  to  make  a  brief  examination 
of  a  few  of  the  cases  which  have  been  decided  in  this  country, 
and  a  reference  to  the  statutory  provisions  of  the  various 
States;  in  making  which  it  should  be  borne  in  mind  that  these 
statutes  have  no  extra-territorial  operation.  Thus  it  has  be^ 
held  in  Massachusetts,  that  the  statute  of  Maine,  which  enacts, 
that  in  an  action  on  a  bill  of  exchange  drawn  or  indorsed  in 
that  State,  but  payable  out  of  it,  and  protested  for  non-pay- 
ment, the  holder  shall  recover  three  per  cent  damages  in  addi- 
tion to  the  contents  of  the  bill  and  interest — does  not  entitle  the 
holder  to  recover  those  damages  in  a  suit  ^lunst  the  acceptor 
in  the  courts  of  Massachusetts.*^ 

« Bowen  v.  Stoddard,  10  Met.  375,  Cranch,  GOO;  Bowen  n.  Stoddud,  10 

43  Am.  Dec.  442;  Newman  a.  Go£a,  2  Met.  37G;  Pothier  de  Change,  llfi,  117. 

La.  Ann.  642.  It  haa  been  dedded  in  Peoneylvania 

*>  Stoty  on  Billa,  S  398;  Chitty  on  that  the  acceptor  ia  not  liable  for  n- 

KUa,  part  2,  ch.  vi,  684  to  687;  Wool-  exchange.     Watt  tr.  Riddle,  8  Watt^ 

•ey  0.  Crawford,  2  Camp.  445;  Napier  545. 

V.  Schneider,  12  East,  420;  Baytey  on  •'  Fiake  v.  Foetcr,  10  Met.  507,  43 

Bills,  ch.  ix,  353;  Riggs  v.  Lindsay,  7  Am.  Dec.  450. 
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The  desire  to  establish  a  fixed  rule  in  the  matter  of  re- 
exchan^e  manifested  itself  in  this  country  at  an  early  period  of 
our  colonial  history.  In  Pennsylvania,  as  far  back  as  the  year 
1700,  the  legislature  enacted,  that  if  any  person  within  that 
province  should  draw  or  indorse  any  bill  of  exchange  upon  any 
person  in  England,  or  other  parts  of  Europe,  and  the  same 
should  be  returned  unpaid,  with  a  l^al  protest,  the  drawer 
and  all  concerned  should  pay  the  contents  of  the  bill,  with 
twenty  per  cent  advance  for  the  damage  thereof,  in  the  same 
specie  as  the  bill  was  drawn,  or  current  money  of  that  province, 
equivalent  to  that  which  was  first  paid  to  the  drawer  or  in- 
dorser.**  So  in  Massachusetts,  the  old  rule,  founded  on  usage 
(since  modified  by  the  statute),  was  to  allow  on  all  foreign  bills 
drawn  on  England,  and  probably  also  upon  any  part  of  Europe, 
ten  per  cent  as  damages  in  lieu  of  re-exchange.** 

In  New  York,  the  original  usage  was  to  allow  twenty  per  cent 
damages,  in  lieu  of  re-exchange,  on  all  bills  drawn  on  England 
or  any  part  of  Europe.  In  an  action  brought  in  New  York,  on 
a  bill  drawn  by  the  defendant  on  a  Liverpool  house,  indorsed 
to  the  plaintiff,  and  protested  for  non-payment,  the  phiintiff 
cldmed  twenty  per  cent  damages  and  interest,  together  with 
two  per  cent  for  the  difference  of  exchange,  it  being  two  per 
cent  above  par  when  the  defendant  was  notified  of  the  non- 
payment of  the  bill.  But  the  claim  for  this  difference  was  re- 
fused, notwithstanding  reliance  was  placed  on  a  usage  of  the 
Chamber  of  Commerce.    Spencer,  J.,  said: 

"The  right  to  recover  damages  on  the  protest  of  a  foreign  bill 
of  exchange  rests  with  us  on  immemorial  commercial  usage, 
sanctioned  by  a  long  course  of  judicial  decision.  ...  It  is  pre- 
sumed that  our  rule  to  allow  twenty  per  ceqt  on  the  protest  of 
a  foreign  bill,  was  originally  co-extensive  with  the  rule  estab- 
lished in  Pennsylvania,  and  that  the  same  reasons  induced  both 

**See  Francia  v.  Rudcer,  Ambler,  161,  162.     In  Maine,  the  mercantile 

672,    twd   Ee&drickH   o.    Franklin,    4  usage  ie  the  aoine.   Wood  v.  Wataon,  53 

Johns.  119.    Iq  lUuNle  Island,  aa  early  Me.  300.    Such  a  rule  of  damages  eo- 

aa  1743,  an  act  of  aimilsr  purport  was  tablished  by  long  uaagfi  has  the  force  of 

passed,  fixing  the  damages  at  ten  per  law.    It  must  be  taken  as  part  of  the 

cent.     Brown  c  Van  Braam,  3  Doll,  contract  of  indoraement,  and  cannot  be 

344,  346,  1  L.  ed.  629.  changed  by  the  court,  whatever  mone- 

"  Grimshaw  v.  Braider,  6  Mass.  157,  tary  etim  may  occur. 
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rules.  The  twenty  per  cent  was  in  lieu  of  damflges,  in  caae  of 
r&*xchange,  and  because  there  was  no  course  of  exchange 
from  London  to  New  York,  and  to  avoid  the  constant  fluctua- 
tion and  uncertainty  of  exchange." 

After  saying  that  the  usage  of  the  Chamber  of  Commerce 
was  too  recent  to  alter  the  rule  of  law,  he  closed  by  stating: 

"  In  my  opinion,  the  twenty  per  cent  is  in  lieu  of  all  claims  for 
damages  in  such  cases;  and  the  clum  for  the  difference  in  the 
price  of  the  bills  cannot  be  supported,  and  therefore  it  must  be 
deducted  in  this  case."  *' 

In  a  subsequent  case,  however,  in  the  Court  of  Errors," 
though  the  twenty  per  cent  was  allowed,  the  rule  in  r^ard  to 
the  sum  on  which  it  was  assessed  was  altered.  The  court  de- 
cided that  the  holder  of  a  bill  of  exchange,  drawn  here  on  Eng- 
land, and  protested  there,  was  entitled  to  recover  the  contents 
of  the  bill  at  the  rate  of  exchange  on  England  at  the  time  of  there- 
turn  of  the  dishonored  bill  and  notice  given  to  the  drawer,  and 
that  the  twenty  per  cent  damages  and  interest  were  to  be  cal- 
culated on  this  amount,  as  the  principal  sum,  and  not  upon  the 
fixed  par  of  exchange.  The  judgment  of  the  Supreme  Court 
was  reversed,  but  no  reasons  were  assigned." 


**  Hendrioka  c  fVanklin,  4  Johns. 
119. 

*  Graves  t>.  Daab,  12  Johns.  17. 

"Ace.,  Denston  v.  Hendenon,  13 
Johns.  322.  But  the  holder  of  a  bin  of 
exchange  remitted  to  pay  an  anteced- 
ent debt  is  not  entitled  to  reooTW  the 
tweDty  per  cent.  Kenworthy  v.  Hop- 
kins, 1  Johns.  Cas.  106;  Tbompaon  v. 
Robertson,  4  Johns.  2^.  The  AtaeT' 
lean  Jurist  for  July,  1829,  vol.  ii,  p.  79, 
contains  an  interesting  article  on  the 
subject  of  Damages  on  Bills  of  Ex- 
change. It  states  the  difference  be- 
tiveen  the  system  of  re-exchange  in 
force  in  Great  Brittdn  and  France,  and 
that  of  arbitrary  damages  adopted  in 
the  United  Stat«e,  and  discusses  various 
questions, — whether  the  European  or 
American  HyHt«in  is  the  beet;  whether 
the  want  of  a  uniform  law  on  the  sub- 
ject in  the  different  States  is  an  evil; 


and  if  so,  in  what  manner  it  should  be 
redreseed.  An  able  report  was  made 
on  the  subject  by  Mr.  Verplaack  t« 
the  House  of  Repreeentativee  of  the 
United  States,  in  March,  1826,  main- 
taining the  rig^t  of  CongresB  to  control 
the  subject,  ui^ng  the  importanoe  of 
establishing  a  uniform  rule,  and  Btraug- 
ly  contending  for  the  rule  of  actual  re- 
exchange  as  opposed  to  that  of  ait»- 
tnuy  damages.  "In  fact,"  says  the 
report,  "this  prindple  is  the  only  one 
which  can  perfectly  and  under  all  cir- 
cumstances and  fluctuations  ot  ex- 
change, secure  anything  like  a  fair 
oompensation  of  the  loss  sustiuned  by 
the  holder  of  a  dishonored  bill,  without 
the  haiaid  of  one  party  being  some- 
times but  partially  paid  or  the  other 
oppressed  with  the  payment  of  'ittMyi 
and  ruinous  damages.  ...  If  *hi« 
principle  be  adopted,  no  valid  reason 
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We  have  thus  far  considered  the  dfimages  and  re-exchange 
on  bills  protested  for  non-payment.  The  same  general  prin- 
ciples govern  the  case  of  bills  protested  for  non-acceptance. 
"On  failure  of  the  performance  of  the  engagement  that  the 
drawee  will  accept,"  says  Mr.  Chitty,**  "the  drawer  of  a  bill  will 
immediately,  and  before  the  time  specified  in  the  bill  for  pay- 
ment, be  liable  to  an  action,  not  only  for  the  principal  sum,  but 
also  in  certain  cases  for  interest,  re-exchange,  and  costs,  as  a 
consequence  of  the  bill  not  being  honored."  This  was  decided 
as  early  as  the  year  1765,**  and  again  by  Lord  Mansfield,  *"  on 
the  ground  that  what  the  drawer  had  undertaken  has  not  been 
performed,  the  drawer  not  having  given  the  credit  which  was 
the  ground  of  the  contract;  and  the  same  point  was  held  in  an 
action  by  the  indorsee  against  the  indorser,"  each  indorser 
beii^  considered  as  a  new  drawer.  It  had  been  decided  in  bank- 
ruptcy to  the  same  effect  at  an  eariier  day;  '^  and  the  rule  in 
this  country  is  the  same.*'  **  In  New  York,  the  damages  in 
cases  of  protest  for  non-acceptance  are  by  statute  fixed  at  the 
same  rate  as  for  non-payment.  This  was  the  rule  before  the 
statute.**    In  Maine,  in  the  absence  of  a  statutory  provision. 


^pean  why  arbitrary  damages  ahould 
be  added.  If  provision  be  made  for  the 
■ubBtantJal  fulfilment  of  the  engage- 
ment of  the  Beller  of  the  bill,  and  if  he 
acted  in  good  faith,  the  requiiing  any 
additional  sum  as  a  mulct  or  penalty 
for  the  failure  of  some  other  penon  is 
useless  and  unjust,  and  as  recent  ex- 
amples in  some  <^  our  dties  have 
proved,  may  be  of  the  most  dangerous 
ocmsequences,  and  overtuni  the  credit 
of  many  a  fur  trader  who  had  made  the 
D  meet  all  his 


«  Bills,  IM. 

■  Blight  V.  Punier,  Bull.  Nisi  Prills, 
260. 

"  Milford  r.  Mayor,  1  Doug.  U. 

•■  BallingallB  v.  Glostcr,  3  East,  481. 

"  Macorty  r.  Barrow,  2  Strange,  949, 
of  which  a  full»  report  is  ^ven  in 
Chilton  u.  Whifiin,  3  Wile.  13,  16. 

"  Mason  v.  Franklin,  3  Johns.  202; 
and  ag^n  in  Weldon  p.  Buck,  4  Johns. 


144.  In  France  the  rule  appeon  to  be 
diSerent.  On  the  protest  for  non- 
acceptance,  the  obligation  of  the  par- 
ties indebted,  says  Fardessus,  Coure  de 
Drrat  Conunercial,  part  ii,  tit.  iv,  ch.  iv, 
sec.  7,  vol.  2,  p.  424,  U  rather  to  pay,  to 
deposit  the  amount,  or  to  ^ve  security. 
And  there  are  traces  of  some  similar 
or  analogous  custom  in  England.  In 
Bright  B.  Furrier,  Bull.  N.  P.  269,  the 
defendant  offered  to  prove  a  commer- 
dal  usage  not  to  pay  till  protest  for 
payment;  and  ih  BuUer'e  Nisi  Frius, 
p.  271,  it  is  said:  "When  the  bill  is  rft. 
turned  protested,  the  party  that  draws 
the  bill  is  obliged  to  answer  the  money 
and  damages,  or  to  giee  tecuriiy  to  on- 
suw  the  tame  beyond  tea,  within  double 
the  time  the  Erst  bill  ran  for." 

>*  See  reviser's  notes  to  the  22d  sec- 
tion, 1  R.  S.  771.  The  point  was  ex- 
pressly decided  in  Weldon  b.  Buck,  4 
Johns.  144;  and  the  same  is  the  rule  in 
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damages  for  protest  are  not  allowed  in  a  suit  on  a  promissory 
note,  though  brought  by  an  indorsee  against  an  indorser,  and 
payable  in  another  Stat«.''  In  Kansas,  where  the  general 
statutes  provide  that  "drawers,  indoisers,  makers,  and  ob- 
l^ors"  shall  be  liable  for  protest  charges,  it  is  held  that  gua^ 
antors  are  not  iacluded." 

§  700a.  Re-ezchange  on  promissory  notes  and  inland  bills. 

No  allowance  for  re-exchange  is  usually  made  in  the  case  of 
promissory  notes  or  inland  bills  in  the  absence  of  statute;  such 
allowance  is,  however,  very  commonly  authorized  by  statute." 
Such  a  statute  covers  bank  checks.** 

§  701.  Costs  of  protest  and  re-«zchanget  when  not  allowed. 

Costs  of  protest  are  not  allowable  unless  protest  is  necessary 
to  fix  the  liability  of  the  indorsers."  They  are  not  allowed 
when  there  are  no  indorsers,"  nor  unless  notice  is  given  to  the 
indorsers."  Where  a  bill  of  exchange  is  only  nominally  a 
foreign  bill,  and  is  sent  abroad,  not  that  funds  may  there  be 
used,  but  that  they  may  be  there  obtained  and  remitted,  there 
can  be  no  recovery  of  re-exchange.'* 

§  702.  Accommodation  paper. 

*  "In  general,"  says  Mr.  Chitty,  "between  the  or^pinal  pai<- 
ties,  or  a  holder  who  has  not  given  full  value,  the  defendant  is  at 
liberty  to  show  that  he  drew,  accepted,  indorsed,  or  made  the 
bill  or  note  for  the  accommodation  of  the  plaintiff,  or  of  one  of 
them,  or  of  a  person  for  whom  he  is  a  trustee,  who  either  ei- 
pressly  or  impliedly  engaged  to  provide  for  the  bill;  or  the  de- 
fendant may  show  that  he  received  no  consideration,  or  ncme 
that  was  in  point  of  law  adequate,  and  thus  may  entirely  de- 
feat the  action  or  reduce  the  claim."  •'    Therefore,  where  the 

"  Loud  ir.  Merrill,  47  Me.  3fil.  "  Woolkiy  o.  VaD  Volkcmburgh,  16 

"  Woolley  V.  Van  Volkenburgh,  16  Kan.  20. 

Kan.  20.  •>  Cnma  v.  Eagle  M.  Co.,  23  Eu. 

"  MUtiatippi:    Buck   v.    Little,    24  399. 

Miaa.  463.  «i  Curtia  t>.  Buoklt^,  14  Ean.  446. 

Penntt/lvama:  Wood  p.  Kebo,  27  Pa.  •»  milana    p.   Aysn,  3   A^p.  Cm. 

241.  133. 

•»  German   Nat.   Bank  v.    Beatrice  •■  Chitty  on  Bilb,  70. 
Nat.  Bank,  63  Neb.  246,  88  N.  W,  480. 
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defendant  accepted  the  bill  for  the  accommodation  of  the  plain- 
tifr,  except  as  to  a  part;  and  where  the  plaintiff,  as  indorsee,  had 
only  advanced  a  part  of  the  money  made  payable  by  the  bill 
accepted  for  the  indorser's  accommodatioD,  neither  was  al- 
lowed to  recover  more  than  he  had  advanced. "  But  as  against 
any  other  party  the  accommodation  maker  is  of  course  obliged 
to  pay  the  full  amount,  even  if  the  real  principal  has  been  dis- 
chai^ed  in  whole  or  in  part."  But  the  consideration  of  this 
subject,  in  truth,  appertains  more  properly  to  the  right  of  re- 
covery than  to  the  measure  of  damages.** 

§  703.  Hedged  paper. 

The  pledgee  of  negotiable  paper  gen^idly  recovers  the  whole 
amount  at  maturity.**  But  if  the  defendant  had  a  valid  defence 
against  the  plec^or,  recovery  can  be  only  for  the  amoimt  of  the 
pifuntiff's  interest. '^  So  where  the  note  was  given  originally 
to  secure  the  defendant's  debt,  the  measure  of  recovery  in  an 
action  by  the  mskst  is  the  amoimt  of  the  debt  secured; "  and 
the  same  is  true  where  the  plaintiff  is  an  indorsee  with  notice.** 
So  an  insiu'ance  company  can  recover  upon  a  premiiun  note 
only  the  premitmis  already  earned.^  And  the  bona  fide  holder 
of  fraudulently  issued  warehouse  receipts  (if  the  issuer  is  es- 

M  DaraeU  tr.  Williama,  2  Stark.  166;  MaaaachvetU:  Ftdiet  v.  Fidmr,  98 

mffen  V.  Roberts,  1  Eap.  261.  Mems.  303. 

But  where  the  d^endant  made  A  note  Minnetola:  St.  Paul  Nat.  Bank  e. 

to  the  plointiff'i  mder  and  the  plaintiff  Cannon,  46  Minn.  95,  48  N.  W.  526,  24 

indorsed  it  for  the  defendant's  aecom-  Am.  St.  Sep.  189. 

modation,  who  negotiated  it,  the  plain-  Nevi  Jersey:  Allaire  i>.  Havtahonie,  21 

dff,  haTing  taken  up  the  note  at  its  N.  J.  L.  665,  47  Am.  Dec.  175. 

maturity  by  paying  half  its  face  value,  "  CaUfontia:  Vogan  p.  Caminetti,  65 

was  allowed  lo  recover  the  whole  face  Cal.  438. 

value.    Fovlw  v.  Strickland,  107  Mass.  fftm  York:  WilliBfflB  k.  Smith,  2  Hill, 

552.    The  plaintiff  in  other  words  was  301 ;  Rogen  v.  Smith,  47  M.  Y.  324,  7 

treated  as  an  ordinaiy  purchaaer  of  the  Am.  Rep.  450. 

note.  Pennij/Ioanui.'  Davis  v.  Funk,  39  Pa. 

"Chafoin  o.  lUch,  92  Gal.  471,  28  243,  80  Am.  Dec.  519. 

Fac  488.  WUctmsin:    Union    Nat.    Bank    v. 

"  Rdd  tr.  Fumival,  1  C.  ft  M.  538.  Roberta,  45  Wis.  373. 

"  UmUxl  StaU»:  Cromwell  t>.  County  ••  Atlas  Bank  ».  Doyle,  9  R.  I.  76,  98 

of  Sac,  96  U.  S.  60,  24  L.  ed.  681.  Am.  Dec.  368. 

lUuwia:  Steen  v.  Benson,  2  Bradw.  ^  Maine  M.  M.  Ina.  Co.  v.  Famr,  06 

660.    -  Me.  133;  Maine  M.  M.  Ins.  Co.  v. 
Stockwdl,  67  Me.  3^. 
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topped  to  deny  their  validity)  recovers  the  amount  of  the  loan 
they  were  issued  to  secure  and  not  their  face  value.^' 

§  704.  Measure  of  liability  of  an  indotser. 

Id  an  action  by  the  indorsee  agunst  the  indorser  of  a  promis- 
soiy  note,  the  measure  of  damages  is  the  amoimt  paid  by  the 
indorsee,  with  interest,  subject  to  the  limitation  that  the  re- 
covery must  not  exceed  the  sum  due  on  the  face  of  the  note.^* 
So  also  where  the  law  permits  the  assignment  of  a  non-negoti- 
able promissory  note,  and  owing  to  the  insolvency  of  the  maker, 
or  other  sufficient  cause,  the  asdgnee  has  failed  to  recover  the 
amount  from  him ;  in  an  action  against  the  assignor,  the  meas- 
ure of  the  assignee's  damages  is  the  amount  of  the  consideration 
paid  by  him  and  interest.'*  So  where  a  claim  on  the  govern- 
ment had  been  assigned  for  a  valuable  consideration,  but  was 
not  pud  in  consequence  of  its  having  been  paid  before  under 
an  authority  previously  given  by  the  assignor,  the  assignee  was 
held  entitled  to  recover  only  the  consideration  paid  with  in- 
terest from  the  time  of  presentiog  the  claim  to  the  govern- 
ment.'^ The  amount  paid  by  the  indorsee  or  assignee  is,  how- 
ever, presumably  the  face  value  of  the  note.'* 

This  rule  rests  upon  the  ground  that  the  consideration  for  the 
payment  of  the  purchase-money  by  the  indorsee  or  i 


"  Com  Exchange  Bank  v.  AmericaB  Colo.  385;  Cook  d.  Clark,  4  E.  D.  ^nitli, 

D.  &  T.  Co.,  163  N.  Y.  332,  57  N-  E.  213. 

477.  "  Arkaruuu:  Jones  V.  State,  40  Ark. 

"  VwUxd  Slate*:  In  re  Many,    17  344  (_iembh). 

N.  B.  R.  614.  Coiorado;  Jones  v.  H&yden.  3  Colo. 

Alabama:  Cook  i>.  Cockrill,  1  Stew.  App.  305,  33  Pac.  76  (ooiint;  wairaot). 

475,  18  Am.  Dec.  67;  Hutching  v.  Mo-  Indiana:  Foust  d.  Gregg,  68  Ind.  399; 

Csjin,  7  Port.  94;  Noble  v.  Walker,  32  Schmied  v.  Frank,  86  Ind.  250. 

Ala.  456.  KerUuekg:  Davis  e.  Harrison,  2  J.  J. 

Georgia:  Bethune  v.  McCrary,  S  Ga.  Marsh.  189. 

114.  JVuaoHri.'Muldrowti.  Agnew,  11  Mo. 

lUinoU:  Hawkinaon  v.  Olaon,  48  III.  616;  Whisler  c.  Bragg,  31  Mo.- 124. 

277:  Shaeffer  v.  Ho.^es,  64  lU.  337;  Wat   Virginia:  Goff  p.   MiUer,   41 

Short  V.  CofFeen,  76  lU.  245,  20  Am.  W.  Va.  683,  24  S.  E.  643,  86  Am.  St 

Rep.  243.  Rep.  886. 

Maine:  French  v.  Grindle,  16  Me.  '*  Eaton  «.  Melius,  7  On.y,  666. 

183-  "  Foust  V.  Gregg,  68  Ind.  S90;  Fei- 

New  York:  Braman  v.  Heas,  13  Johns,  ton  v.  Smith,  88  Ind.  149,  45  Am.  Rq>. 

52;  Muna  P.  Commission  Co.,  15  Johns  454. 
43.     But  amtra,  Watson  i>.  Halm,  1 
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has  failed,  and  the  amount  of  it  is  therefore  the  measure  of  re- 
covery. The  reasoning  does  not  apply  to  the  case  of  an  ao 
cotmnodation  indorser,  and  the  whole  face  value  of  the  instru- 
ment may  therefore  be  recovered  from  him.^ 

§  706.  Costs  of  prior  suits. 

*  Some  other  decisions  have  been  made  upon  the  subject  of 
the  amount  of  recovay,  which  it  may  be  proper  to  notice.  An 
indorser  1^0  is  sued  on  his  indorsement,  and  subjected  to 
costs,  cannot  recover  tiiose  costs  against  the  maker.  He  can 
only  have  the  amount  of  the  note  and  interest; "  because,  says 
the  Supreme  Court  of  New  York,  "if  the  indorser  of  a  note  be 
duly  fixed,  he  ought  to  pay  it  without  being  sued;  but  if  be 
finds  it  more  convenient  to  delay  takit^  up  the  note  until  he 
is  prosecuted  to  judgment  and  execution,  the  drawer  ought 
not  to  pay  for  that  convenience.  .  .  .  The  mere  fact  of  draw- 
ing the  note  does  not  imply  a  promise  to  save  the  payee  harm- 
less from  all  costs  and  chaises  that  he  may  be  subjected  to  as 
indorser.  There  must  be  a  special  promise  to  save  harmless 
before  the  payee  can  call  upon  the  drawer  for  costs  accrued  by 
the  default  of  the  payee  (indoiser)  himself."  In  a  suit  against 
the  indorser,  tiie  fees  of  protest  are  a  proper  chai^."  And  an 
indorser  who  has  paid  the  note  can,  it  seems,  recover  the  costs 
of  protest  against  the  maker." 

On  the  same  principle,  it  has  been  held,  in  Expand,  where  an 
accommodation  acceptor  was  sued  by  a  txma  fide  holder,  that 
as  he  ought  to  have  paid  it  when  demanded,  he  could  not  re- 
cover the  costs  against  the  party  who  had  improperly  indorsed 
it  to  the  holder."*  So,  also,  the  acceptor  of  a  bill  with  funds  who 
has  failed  to  pay,  is  not  liable  for  the  costs  of  a  suit  against  the 
drawer."'  And  the  indorser  of  a  bill  is  not  liable  for  the  costs  of 
a  suit  by  the  holder  against  the  acceptor,  nor  for  commissions 

"  Ingalla  v.  Lm,  9  Baib.  647.  n  Meiiitt  i>.  Bentoa,  10  W«od.  116. 

"  Mimmtri:   Feim   e.    Dugdole,   31  "  Moisan  d.  Rcintsel,  7  Ct«Dch,  273. 

Mo,  680.  *■  Bleaden  o.  Ch&iies,  7  Biiig.  246. 

New    York:  Simpsoii  v.   Griffin,   0  See  this  case  <!ominaited  on  in  Aefitey 


Jobna.  131.  «.  Levy,  16  M.  ft  W.  861;  Roaoh  v. 

South  Carolina:  Steele  e.  Sawyer,  2  ThompecHi,  M.  ft  M.  487. 
McCk>rd,  469;  Ridurdaon  ir.  Prosnall,         ■■  Barnwell    v.    Mitchell,   3    Conn. 

I  McCord,  192.  101. 
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paid  on  the  collection  of  the  money.'*  In  like  manner  the  in- 
dorser  of  a  regular  bill  who  has  been  sued  by  an  indorsee,  is  not 
entitled  to  recover  from  the  acceptor  his  costs  in  such  action.** 
But  a  party  who  makes  or  indorses  or  accepts  an  aecommodar- 
tion  bill  or  note  is  r^arded  as  a  surety,  and  can  charge  the 
party  for  whose  benefit  his  signature  is  given  witii  the  costs  of  a 
suit  for  the  collection  of  such  note  or  bill  if  he  be  compiled  to 
pay  it.  So  the  accommodation  acceptor  of  a  bill  who  is  sued, 
can  recover  his  costs  of  the  drawer.'*  And  so  it  haa  been 
held  between  the  accommodation  indorser  of  a  note  and  the 
maker.'*** 

Where  an  indorsee  of  a  promissory  note  sues  the  maker,  idio 
defends  on  account  of  f^ure  of  consida^tion,  and  after  notice 
the  indorser  does  not  take  up  the  case,  and  the  indorsee  con- 
tinues it,  it  is  held  that  he  may  recover  of  the  indorser  the  costs 
and  expenses  of  the  suit." 

§  706.'*  Indor8er*6  damages. 

An  indorser  being  a  surety  for  the  mako*,  his  poatioD  cannot 
be  altered  by  the  holder,  without  the  latter's  making  himself 
liable.  Thus  when  the  holder  of  an  indorsed  note  exchanged 
collateral  security  held  to  secure  the  note  without  the  indoiser's 
consent,  the  measure  of  the  latter's  damages  was  held  to  be 
the  difference  in  value  between  the  original  and  the  substituted 
security." 

§  707.  Damages  for  failure  to  accept  or  pay. 

We  have  seen  that  for  breach  of  a  ■promise  to  pay  money,  Hva 
face  of  the  paper  furnishes  the  measure  of  damages.  But  the 
rule  is  otherwise  if  the  contract  is  a  contract  to  accept  or  pay 
in  the  future.  Here  the  pltuntiff  can  recover  substantial  dam- 
ages."   In  Boyd  v.  Fitt,"  the  defendant  failed  to  meet  a  draft 

■  For  {  700  of  the  eighth  ed.,  see  potl,  dtxp.  xxxvi.  Of  OmtraetB  <rf  Id- 

chsp.  lix.  demnity. 

"  Bangor  Bank  v.  B.ook,  6  Me.  174.  "  Daskam  o.  UUman,  74  Wis.  474, 43 

(diaapproved  in  Hargoua  o.  I^ena,  3  N.  W.  321. 

Sandf.  (N.  Y.)  213|.  •>  Nelson  0.  Firat  Nat.  B«ik,  69  Fed. 

•>  Dawson  p.  Morgan,  9  B.  &  C.  618.  798,  32  U.  S.  App.  554, 16  C.  C.  A.  425. 

**  J<MU<8  V.  Brooke,  4  Taunt.  464.  "  Manetti  t>.  Wiliains,  1  B.  &  A.  415; 

»  Hubbly  o.  Brown,  16  Johns.  70;  Bolin  v.  Stewtutd,  14  C.  B.  595. 

Baker  t>.  Martin,  3  Baib.  634;  and  see  "  14  Ir.  C.  L.  43. 
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of  the  plaintiffs,  whereby  the  plaintiffs'  business  in  Glasgow  was 
suspended,  their  business  in  Dublin  much  injured,  and  they 
lost  Uie  agency  of  an  Australian  firm.  The  jury  having  given 
damagee  on  each  of  these  three  heads,  the  verdict  was  austained, 
the  court  holding  that  the  suspension  of  the  Glasgow  trade  was 
within  both  branches  of  the  rule  in  Hadley  v.  Baxendale,  and 
that  the  damages  sustained  under  the  other  two  heads  of  loss 
were  within  the  rule  in  Rolin  v.  Steward,*"  ihe  natural  result 
of  the  defendant's  breach  of  contract.  The  extent  of  these 
damages  it  was  for  the  jury  to  determine.  In  Prehn  v.  Royal 
Bank  of  Liverpool  *'  the  defendants,  bankers  at  Liverpool, 
bad  agreed  to  accept  the  drafts  of  bankers  at  Alexandria.  The 
defendants  notified  the  plaintiffs  that  they  could  not  meet  their 
engagements.  The  latter  were  allowed  to  recover  the  commis- 
sion they  were  obliged  to  pay  another  house  to  take  up  their 
bills,  and  also  the  expense  of  protestii^  the  bills  at  liverpool 
and  Alexandria,  and  the  expense  of  tel^rama  which  they  had 
despatched.  In  Larios  v.  Bonany  y  Gurety,*^  a  case  appealed 
from  the  Supreme  Court  of  Gibraltar,  the  plaintiffs  had  been 
allowed  in  that  court  to  recover  for  the  defendant's  failiire  to 
accept  a  draft :  1 .  The  expense  of  protest ;  2.  Loss  on  some  pork 
which  he  had  been  obliged  to  sell  to  get  money;  3.  Expenses 
of  journeys  to  the  place  of  trial,  and  expenses  while  at  the  trial; 
4.  General  damages  for  injury  to  his  personal  credit,  and  for 
other  loss.  On  appeal  it  was  held  that  the  plaintiff  could  not 
recover  item  2,  because  that  was  too  remote,  such  loss  not  being 
a  natural  consequence  of  the  breach  of  contract.  He  was  not 
allowed  to  recover  item  3,  for  costs  are  a  full  indemnity.  He 
was,  however,  allowed  to  recover  items  1  and  4."  In  Isley  v. 
Jones,'*  an  action  for  failure  to  accept  a  draft  for  the  plaintiff's 
accommodation,  it  was  held  that  the  measure  of  damages  was 
the  inconvenience  and  loss  which  the  plaintiff  sustained  from 
the  defendant's  offer  to  accept,  and  faUure  to  do  so. 

§  708.  Damages  in  cases  of  fraud  and  estoppeL 
In  an  action  by  the  maker  of  a  negotiable  promissory  note, 

"  14  C.  B.  6ft5.  "  Aee.,  Urquhart  r.  Mclver,  4  Johnjs 

•'  L.  R.  5  En.  92.  (N.  Y.)  103. 

"  L.  R.  5  P.  C.  346.  "  12  Gray  (Mass.),  280. 
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against  one  who  has  wrongfully  n^;otiat>ed  it,  so  as  to  rendo' 
the  maker  liable  upon  it,  the  measure  of  damages  is  the  amount 
of  the  note,  and  proof  that  the  plaintiff  has  already  paid  the 
note  is  unnecessary.*^  So  where  defendant,  as  plaintiff's  agent, 
wrongfully  issued  bonds  of  the  plaintiff,  the  market  value  of  the 
securities  could  not  be  shown.  The  d^endant  was,  however, 
allowed  to  show  the  plaintiff's  inability  to  pay  the  bonds.**  In 
an  action  to  recover  the  damages  sustained  by  the  plaintiff  by 
the  act  of  the  defendant  in  fraudulently  transferring  to  him  a 
promissoiy  note,  as  a  valid  and  subdsting  demand,  when  it  had 
been  in  fact  previously  paid  and  cancelled,  the  measure  of  dam- 
ages is,  prima  facie,  the  amount  of  the  note  and  interest.  The 
ability  of  the  maker  to  pay  the  note  will  be  presiimed,  until 
the  contrary  is  proved.*^  Where  one  is  estopped  from  den3dng 
his  signature  to  a  note,  as  where  he  has  adopted  the  s^nature 
knowing  it  to  be  a  forgery,  the  gener^  rule  will  apply,  and  the 
measure  of  the  damages  will  be  the  whole  amount  of  the  note.** 

••  D«4ra-    t.    Mathewa,    12  N.  Y.  Nmo  York:  Nell  v.  Chite,  12  Barb. 

313.  466. 

"W«tem  a.  H.  c.  Bayne,  76  N.  Y.  "  Caaoo  Bank  p.  Koene,  53  Me.  103; 

1.  BO  in  caae  of  the  signAture  of  aa  id- 

"  Indiana:  Foust  v.  Gregg,  68  Ind.  doner.    Fall  River  Nat.  Bank  D.  Bof- 

399.  finton,  97  Man.  498. 
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CONTRACTS  OF  INSURANCE 

I. — Mabimb  Ikbuhahcx 

{ 700.    Marine  inaunmee  a  eontnct  E  714.  PMtial  Iom. 

of  indemnity.  71fi.  One-third  new  for  old. 

710.  Total  loes.  716.  Exceptions  to  rule  of  indem- 

711.  Constiuctive  total  losa.  nit)'. 

712.  Measure  of  loos  on  <q)en  policj.  717.  General  Average. 

712a.  Recovery  by  owner  ctf  a  limited         718.    Proximate   cuue   and   oodbo- 
interest.  quential  Iom. 

713.  Valued  polii^.  719.    Reduction  of  damage. 

II.— FiBii  Inbukancz 
I  720.    Pire  inaunuce  a  contnct  of      S  723a.  Proximate  cauae. 
indemnity.  724.     Consequential  lose. 

721.  Measure  of  losa.  725.    Recovery    by    owner    of    a 

722.  Actual  value  of  the  property  limited  interest. 

lost.  726.    Clauses  limiting  liability. 

722a.  Valued  policies.  727.    Breach  of  contract  to  issue 

723.  Election  of  insurer  to  rebuild:  policy. 

— Alternative  contract.  728.    Re-insuranoe, 

III.— Lira    iNBtJKAKCIl 

i  729.    life  insurance  not  a  contract      {  731.    Acd^oit  insurance, 
of  indemnity.  732.    Anessment  polides. 

730.    Refussl  to  issue  or  continue  a 

I. — Marine  Insurance 

§  709. — Marine  insurance  a  contract  of  indemnity. 

*  Marine  insurance  is  defined  to  be  a '' contract  of  indeinnity 
in  which  the  insurer,  in  consideratioD  of  the  payment  of  a 
certain  premium,  agrees  to  make  good  to  the  assured  all  losses, 
not  exceedii^  a  certain  amount,  that  may  happen  to  the  sub- 
ject insured,  from  the  ri^  enumerated  or  impUed  in  the  policy, 
during  a  certain  voyage  or  period  of  time."'**   Themorecom- 

'  Duer  on  Marine  Insurance,  vol.  i,     p.  58;  Hamilton  r.  Mendes,  2  Burr, 
1108,  1210. 
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mon  subjects  of  such  policies  are  the  vessel  outfits,  the  cargo, 
fraght,  and  profits. 

*  In  EnglEuid  this  contract  retains  more  nearly  its  original 
and  proper  character  as  a  contract  of  indemnity  measured  by 
the  actual  loss;  but  in  the  United  States  it  has  been  very  ma^ 
terially  modified  by  the  introduction  of  various  arbitrary  rules, 
among  which  the  most  prominent  are  the  deduction  of  "one- 
third  new  for  old," '  the  doctrine  of  abandonment  for  con- 
structive total  loss,  and  the  principles  adopted  in  the  settlement 
of  general  averages.  There  is  no  branch  of  the  law  in  which 
the  rule  of  compensation  has  been  made  so  much  to  yield  to 
that  of  arbitrary  remuneration,  if  it  may  be  so  called — in  other 
words,  the  principle  analogous  to  that  of  the  Lex  Aquilia  of  the 
Roman  law,  by  which,  instead  of  an  inquiry  into  the  exact 
circumstances  of  the  particular  case,  a  fixed  rate  or  proportion 
is  determined  by  which  the  recovery  in  all  instances  is  governed. 

The  losses  for  which  the  insurer  becomes  liable  fall  under  one 
of  these  three  heads:  partial  loss;  total  loss;  or  general  average.** 

$  710.  Total  loss. 

*  A  total  loss  occurs  vhete  the  thii^  insured  is  phyacally  de- 
stroyed or  rendered  valueless; '  or  where,  under  the  doctrine  of 
constructive  losses,  the  deterioration  is  so  great  as  to  authorize 
the  insured  to  abandon  to  the  underwriters  and  demand  pay- 
ment as  for  an  actual  physical  total  loss.** 

In  some  of  the  early  cases  adual  destmctum  was  siud  to  be 
necessary  to  enable  the  insured  to  recover  for  a  total  loss;  *  but 
the  rule  now  is  as  just  stated.  Hence  where  a  vessel  is  so  dam- 
aged by  perils  insured  against  that  its  sale  by  the  master  » 
justifiable  there  is  a  total  loss  without  abandonment.^  So,  if 
goods  are  by  perils  of  the  sea  reduced  to  such  a  condition  that 
they  cannot  be  restored  to  the  assured  in  their  ori^nal  char- 

*  This  IB,  however,  common  to  Um  England:  Navone  o.  Haddon,  9  C.  B. 
En^ish  system.  30. 

■  United   SUUtt:    losuronce    Go.    tr.         '  Maine:  Stephouon  v.  Kacataqiu 

Pogaity,  19  WaU.  640,  22  L.  ed.  216.  F.  &  M.  Ins.  Co.,  M  Me.  55. 

Nao  York:  Walleratein  f.  Columbiao  MaryJand:  Mutual  Safety  Ins.  Co.  w. 

Im.  Co.,  44  N.  Y.  204,  4  Am.  Rep.  664.  Cohen,  3  GUI  459,  43  Am.  Dec.  341. 

*  WeiD  York:  Depeyat«r  o.  Sun  M.  I.  Nem  York:  McCall  e.  Sun  Mut.  Ins. 
Co.,  17  Baib.  306.  Co.,  66  N.  Y.  505. 
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acter,  at  the  origiDal  place  of  their  destination,  this  is  a  total  loss 
of  cargo."  So  too,  where,  though  the  goods  arrive  in  specie, 
they  are  so  damaged  as  to  be  unmerchantable  in  their  original 
character,  there  is  a  total  lose.^ 

It  would  seem  to  follow  that  if  the  cai^o  cannot  be  carried 
to  its  destination  in  merchantable  condition  there  is  a  total 
loss  of  fraght.'  But  it  is  gen«^y  held  that  if  the  goods  can 
be  carried  in  specie  there  can  be  no  recovery  for  a  total  loss  of 
freight  though  the  goods  when  so  carried  would  be  valueless.* 
The  rule  applies  though  the  goods  are  surrendered  to  the  ship- 
per or  abandoned  by  him  as  a  total  loss.*"  Where  the  vessel  is 
a  total  loss  and  no  freight  pro  rata  itineris  has  been  earned  and 
expense  of  forwarding  cargo  on  another  vessel  equals  or  ex- 
ceeds the  whole  amount  agreed  upon  there  can  be  recovery  for 
total  loss  of  freight  without  abandonment." 

Where  there  is  an  entire  loss  of  any  separate  part  of  the  cargo 
there  is  a  total  loss  of  that  portion  of  the  cargo;  so  whoc  a 
number  of  mules  were  insured,  and  some  of  them  were  tost,  the 
recovery  was  for  a  total  lose  of  that  portion  of  the  property  in- 
sured, and  the  case  being  that  of  a  valued  policy  the  recovery 
was  of  a  proportionate  amount  of  the  whole  valuation.** 

§  711.  Constructive  total  loss. 

Where  there  is  not  an  actual  total  loss  it  has  been  settled  that 
in  many  cases  the  assured  may  abandon  to  the  underwriters 

•  Navone  c.  Haddon,  9  C.  B.  30;  "  Maryfand:  Merchants'  M.  I.  Co.  p. 
Roux  V.  Salvador,  3  Bii^.  N.  Caa.  266,      Butter,  20  Md.  41. 

2  Hodges,  21B,  7  L.  J.  Exch.  328,  4  Nm>  York:  Qrifiwold  v.  New  YaA  I. 

Scott,  t,  32  E.  C.  L.  130.  Co.,  3  Johns.  321,  3  Am.  Dec.  490. 

'  Asfar  v.  Blumdell,  S  Aspin.  106,  66  "  Nw  York:  Robertson  e.  Atlantic 

L.  J.  Q.  B.  138.  73  L.  T.  Rep.  (N.  8.)  M.  I.  Co.,  68  N.  Y.  102. 

648,   44  Wkly.   Rep.    130;   Parry  v.  Bnifimd:  Trioder  v.  Thames  M.  I. 

Aberdeen,  9  B.  &  C.  411,  7  L.  J.  K.  B.  Co.,  8  Aspin.  373,  67  L.  J.  Q.  B.  666, 78 

O.  S.  260,  4  M.  &  R.  343,  17  E.  C.  L.  L.  T.  Rep.  (N.  S.)  485,  46  WUy-  Rep- 

ISA.     But  see  Williams  «.  Kennebec  £61. 

Mut.  Ina.  Co.,  31  Me.  455.  "  Lmtuiano:  Brooke  v.  Louisiana  S. 

■Bee  Asfar  p.  Blumdell,  miprn.  I.  Co.,  16  Mart.  640,  061. 

•  UnaedSlale»:lordaxiv.  Warren  Ins.  Nan  York:  Harris  o.  Eagle  Fire  Co., 
Co.,  1  Story,  342,  13  Fed.  Cas.  No.  5  Johns.  368. 

7,524.  Btttiand:  WiOaiuon  o,  Hyde,  3  a  B. 

Maiaadtutttta:  Lord  ».  Neptune  Ins.  (N.  S.)  30, 4  Jur.  (N.  S.)  482, 27  L.  J.  C. 
Co.,  10  Gray  109.  P.  116,  91  E.  0.  L.  80. 
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and  clfum  payment  of  the  sum  injsured.  A  constructive  total 
loss  is  one  whidi  as  a  matter  of  physical  fact  is  but  partial,  but 
which  as  a  matter  of  law  gives  the  assured  an  option  to  treat 
it  as  total.  The  doctrine  was  not  introduced  into  the  law  of 
insurance  until  long  after  the  contract  was  familiarly  known  to 
commerce  and  is  very  differently  applied  in  different  countries. 

Capture  is  everywhere  treated  as  constructive  total  loss  ne- 
cessitating abandonment.  By  the  American  authorities  the 
fact  that  the  vessel  is  released  after  the  abandonment  will  not 
defeat  the  recovery  for  a  technical  total  loss."  The  Knglish 
rule  seems  otherwise."  If  the  vessel  was  in  fact  released  or 
recaptured  at  the  time  of  abandonment,  there  can  be  recovoy 
for  partial  loss  only,  although  the  assured  was  ignorant  of  the 
rescue.'* 

In  the  United  States  wherever  the  thing  insured  is  damaged 
by  a  peril  insured  against,  more  than  half  its  value,  the  assured 
can  abandon  to  the  underwriters  and  claim  a  total  loss.  Instead 
of  compensation  for  the  actual  damage  sustained  he  may  re- 
cover the  whole  value  of  his  interest  at  risk.  Thus,  when  perils 
of  the  sea  have  caused  a  deterioration  of  cargo  exceeding  half 
its  value  or  when  the  expense  of  sfdvage  would  exceed  that 
amount,  tbere  is  a  constructive  total  loss, "  but  a  total  loss  of  a 
distinct  portion  of  the  cargo  amounting  to  more  than  half  is 
not  a  constructive  total  loss  of  the  whole."  In  determining 
whether  or  not  the  cost  of  repuring  a  vessel  amounts  to  half  its 
value,  the  actual  value  of  the  vessel  at  the  port  of  repairs  and 

"  United  Slalei:  RhinelsnderD.  Penn-  696  (but  contra,  Rumford  r.  Churdi,  1 

■ylvaitia  Ina.  Co.,  4  Cranch,  29,  2  L.  ed.  Johtu.  Cai.  147). 

540.  Nau  York:  Churcli  v.  Bedient,  I  Cni. 

New  York:  Bordee  v.  HaUet,  1  Cai.  Caa.  21. 

444.  u  Miehigtm:  Harvey  e.  Detroit  F.  A 

PeRTMyEtwna:  Dutilh  ».  Gatliff,   4  M.  I.  Co.,  120  Mich.  601,  79  N.  W. 

DaU.  446,  I  L.  ed.  903.  898. 

"  Brotheraton  ir.  Barber,  5  M.  ft  8.  New    York:    Devitt    e.    Providaiee 

418, 17  Rev.  Rep.  378.    But  <^.  Ruya  i>.  Washington  Ina.  Co.,  61  App.  Div.  390, 

Royal  Excb.  Asmir.  Corp.,  8  Aspin.  70  N.  Y.  Supp.  6S4. 

294,  66  L.  J.  Q.  B.  634,  77  L.  T.  Rep.  South  CoroUna:  Mordecai  r.  Rre- 

(N.  S.)  23;  Bainbridge  0.  Nielaon,  1  man's  Ins.  Co.,  12  lUch.  612. 

Camp.  237,  10  East,  329, 10  Rev.  Rep.  "  United  Statei:  Bet«ii  o.  Ddaware 

316.  Ins.  Co.,  21  Fed.  Caa.  No.  12,675. 

>*  Untied  States:  Marshall  «.  Dela~  Mastaehueetle:  Forbes  d.  Manf.  Ins. 

wan  Ins.  Co.,  4  Crancb,  202,  2  L.  ed.  Co.,  1  Gr^,  371. 
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not  its  value  at  destination  or  the  valuation  in  the  policy  is  the 
basis  of  calculation."  But  the  policy  may  make  the  agreed  val- 
uation the  criterion."  The  cost  to  be  estimated  is  what  it  would 
take  to  repair  the  vessel  completely,  not  merely  what  it  would 
take  to  make  her  seaworthy.**  The  cost  of  getting  a  stranded 
vessel  off  a  beach  and  to  a  place  of  safety  *'  and  the  cost  of  tem- 
porary repairs  at  the  port  of  necessity  are  to  be  added  to  the 
probable  expense  of  additional  repairs  at  the  port  where  the 
vessel  would  be  repaired  in  full.'*  Items  of  general  average 
cannot  be  included  in  estimatii^  the  amount  of  loss,  nor  ex- 
penses of  ascertainii^  the  extent  of  loss,  nor  wages  and  provi- 
sions of  crew  while  the  ship  is  uudei^oing  repairs."  The 
amotmt  due  the  shipowner  in  contribution  for  general  average 
from  owners  of  freight  and  cargo  must  be  deducted  from  the 
cost  of  repfurs.**  By  weight  of  authority  the  rule  of  a  deduction 
of  one-third  new  for  old  is  not  applied.**  That  the  unfitness 
of  a  vessel  to  be  repaired  is  partly  due  to  previous  defective 
condition  is  no  ground  of  deduction  in  computing  the  d^ree  of 
injury."  If  at  the  time  the  abandonment  was  made  it  reason- 
ably seemed  that  the  vessel  could  not  be  saved  for  less  than  half 
its  value,  the  fact  that  it  was  subsequently  saved  and  repaired 
for  a  less  sum  wilt  not  reduce  the  amoxmt  of  recovery  to  that 
for  partial  loss." 

>■  UmUd  Slalet:  Bntdlie  d.  Mairland  '*  Unittd  Statt*:  BradUe  t>.  MaryUnd 
Ins.  Co.,  12  Pet.  378.  »  L.  «d.  1123;  Ins.  Co.,  12  Pet.  378,  9  L.  ed.  1123; 
Peabod7  Ina.  Co.  v.  Memphis  Packet  Wallace  v.  Thames,  etc..  Ids.  Co.,  22 
Co.,  5  Am.  L.  Rec.  409  (eanfra,  Howell  Fed.  66;  Memphis  Packet  Co.  p.  Pea- 
p.  Philo.  M.  I.  Co.,  12  Fed.  Csb.  No.  body  Ins.  Co.,  1  Cine.  L.  Bui.  42. 
6,781).  Contra,  UawadititelU:  Orrok  v.  Corn- 
New  York:  American  Ins.  Co.  v.  Og-  monwealth  Ina.  Co.,  21  Pick.  456,  32 
den,  20  Wend.  2S7.  Am.  Dec.  271;  Deblois  v.  Ocean  Ins. 

"  Orrok  V.  Conunonwealth  Ins.  Co.,  Co.,  16  Pick.  303,  28  Am.  Dec.  245. 

21  Pick.  (Mass.)  466,  32  Am.  Dec.  271.  New  York:  Center  v.  American  Ins. 

"Lincoln  d.  Hope  Ins.  Co.,  8  Gray  Co.,7Cow.fie4;  Muirayv. Great  West- 

(Man.),  22.  era  Co.,  7fi  Hun,  282,  2S  N.  Y.  Supp. 

tt  Young  V.  Union  Ins.  Co.,  24  Fed.  414. 

279.  "Taber  o.  China  M.  I.  Co.,   131 

■>  American  Ins.  Co.  p.  Center,  4  Ma».  239. 

Wend.  (N.  Y.)  4fi.  "  UniUd  Slatta:  Orient  M.  I.  Co.  v. 

«  Hall  p.  Ocean  Ins.  Co.,  21  Pick.  Adams,  123  U.  S.  67,  8  Sup.  Ct.  68,  31 

472,  32  Am.  Deo.  271.  L.  ed.  63. 

■*Pesant  e.  National  Ina.  Co.,  Ifi  lUivoU:  Norton  e.  Lexington  F.  I, 

Wend.  (N.  Y.)  453.  Co.,  16  lU.  236. 
94 
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Tha«  IS  a  constructive  total  loss  ot  pfofits  irtmi  more  than 
half  in  value  <rf  the  subject  has  beat  lost" 

The  Amoicao  rule  in  modified  form  iwevaila  in  Ftanoe  and 
generally  on  the  continent,  but  the  Knglinh  rale  firmly  maintftinii 
the  mttfe  salutary  doctrine  that  no  abandonmoit  can  be  sus- 
tained unless  the  thing  is  injured  to  its  full  value. 

Abandonment  must  be  made  mthin  a  reasonable  time  afto- 
notice  of  loss  and  must  state  the  true  cause  thaeof.  If  ihe  un- 
derwriter does  not  seasonably  reject  the  abandonment,  he  will 
be  taken  to  have  accepted.  If  abandonmait  is  accq>ted  it  is 
immatetial  that  the  loss  does  not  exceed  fifty  pa  cent  <rf  the 
value  and  recovery  Ib  not  ther^y  reduced  to  that  for  partial 
loBB.**  If  abandonment  is  justifiably  rejected,  but  the  und«^ 
writtf  takes  the  vessel  to  repair  ha  and  fails  to  return  her  in  a 
reasonable  time  properly  repaired,  thne  can  be  recovery  for 
constnictive  tot^  loss;**  but  where  the  vessel  is  so  repaired  and 
returned,  acceptance  by  assured  does  not  bar  recovery  for  sub> 
sequently  discovcved  deficieninaa  in  her  repairs  as  a  partial 
loss." 

Alter  abandonment  is  accepted  the  propsty  is  that  (tf  tiie 
underwriter  who  is  liable  for  all  expeuses  connected  therewith 
and  entitied  to  all  proceeds  arising  ther^rom. 

§  712.  Measure  of  loss  on  open  policy. 

The  measure  of  loss  on  an  open  marine  policy  is  the  actual 
value  of  the  property  lost.  Thus  where  an  insured  vessd  is 
lost,  the  value  and  not  the  cost  of  the  vessel  is  recoverable;  " 
and  where  the  mu-ket  value  was  depressed  throu^  temporary 
causes  it  was  held  that  the  jury  was  not  restricted  to  sudi 
market  value,  but  might  find  a  higher  actual  value.'*  But 
where  the  owner  of  the  vessel  is  also  the  owner  of  the  cargo 
any  amount  due  from  the  cargo  as  general  average  must  be 

Ketaadet:  LouiaviDe  Underwriten  v.  "  Copelin  «.  I%anix  Ins.  Co.,  4S  Uo. 

Pence,  93  Ky.  96,  19  8.  W.  10,  14  Ky.  211,  2  Am.  Rep.  G0«. 

L.  Rep.  21,  40  Am.  St.  Rep.  176.  "  Reynolds  v.  Oc^  Ins.  Co.,  22 

••  Abbott  V.  S^Mir,  3  Johns.  Gas.  Pick.  (Maw.)  191,  33  Am.  Dm.  727. 

(N.  Y.)  39,  2  Am.  Dec.  139.  »'  SneU  v.  DelaWRre  Ina.  Co.,  4  DiD. 

"  NorthweBtcm     Transp.     Co.     u.  430,  1  L.  ed.  896. 

Thames,  etc.,  Ina.  Co.,  59  Mich.  214,  "  MeCuaig  c.  Quaker  City  Ina.  Oot, 

28  N.  W.  336.  18  Up.  Can.  Q.  B.  130. 
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deducted  from  the  loss  od  the  ship.'*  Id  amving  at  the  value 
of  a  cargo,  the  insuraace  premium,  commissions  and  charges 
are  to  be  added  to  the  invoice  price  at  the  loadit^  port.'^  The 
value  at  the  place  of  destination  is  not  the  criterion.**  Under 
an  open  policy  on  fraght  the  measure  of  recovery  is  the  gross 
amount  to  be  received  on  the  bill  of  lading  without  deducting 
expenses,"  and  where  the  owner  of  the  vessel  himself  supplies 
the  cargo  the  recovery  in  a  policy  on  freight  is  the  amount  he 
might  have  obtained  under  the  usual  rate  of  freight  on  the 
voyage  at  the  port  of  departure." 

The  recovery  upon  an  open  policy  is  not  restricted  to  the 
actual  value  of  the  property  lost;  the  owner  may  also  recover 
the  necessary  expenses  of  laboring  for  the  safety  and  recovery 
of  the  vessel."  Where  a  vessel  meets  with  a  partial  loss,  is  re- 
paired, proceeds  on  her  voyage,  and  meets  with  a  total  loss,  not 
only  the  value  of  the  vessel,  but  also  the  expense  of  the  repairs 
may  be  recovered,  even  though  the  amount  of  both  losses  will 
exceed  the  amount  named  in  the  policy.^  A  general  custom  to 
pay  the  gross  and  not  the  net  amount  of  freight  on  an  open 
policy  has  been  held  good,  though  it  affords  more  than  com- 
plete indenmity."  A  statement  of  the  amount  of  loss  in  the 
proofs  of  loss  does  not  estop  the  assured  from  claiming  a  larger 
amount.** 


**  Potter  e.  I^videnoe  Waahington 
Ina.  Co.,  19  Fed.  Cu.  No.  11,336,  4 
MoBon,  298. 

"  Kentucky:  LouiBvOle  M.  4  F.  I. 
Co.  V.  BUnd,  0  D&na,  143,  157. 

New  York:  Mintum  v.  Columbian 
Lis.  Co.,  10  Johna.  75. 

England:  Usher  tr.  Noble,  12  East 
639. 

Contra,  SSattachutttta:  Warren  v. 
Ft«DkUn  Idb.  Co.,  104  Mats.  518,  6 
Am.  Rep.  281  (market  value  at  incep- 
tion of  risk). 

"  Wolf  B.  National  M.  4  F.  I.  Co., 
20  Ia.  Ami.  5S3. 

"  Lockwood  V.  Atlantic  M.  I.  Co.,  47 
Mo.  60. 

"Pandiae  >.  Sun  M.  I.  Co.,  6  La. 
Ann.  696. 


"  McBride  r.  Marine  Ina.  Co.,  7 
Johna.  431 ;  a«,  in  caae  of  a  capturad  Tea- 
eel,  legal  expenaee  in  the  priie  courts, 
Lawrence  v.  Van  Home,  1  Cai.  276,  or 
expensee  of  travel  to  obtain  release  of 
property,  Wataon  c.  Marine  1dm.  Co.,  7 
Johns.  S7. 

<•  United  States:  CbmtJe  o.  Buckeye 
Ina.  Co.,  5  Fed.  Caa.  No.  2,700. 

MauaeKuaetU:  Matheson  v.  Equi- 
table Mar.  Ina.  Co.,  118  Mass.  209, 19 
Am.  B«p.  441. 

England:  Le  Chemioant  v.  Paaraon,  4 
Taunt.  367. 

*'  Palmer  v.  Blackburn,  1  Bing.  61. 

*■  American  Ins.  Co.  v.  Giiawold,  14 
Wend.  (N.  Y.)  390. 
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§  712b.  Recovery  by  owner  of  a  limited  interest 

Where  the  pecuniary  value  of  a  limited  interest  cannot  be 
precisely  determined,  the  owner  of  such  an  interest  may  recover 
the  full  value  of  the  property  under  a  marine  policy  thereon. 
Thus  an  unpaid  vendor  may  recover  the  value  of  the  vessel,  not 
being  limited  to  the  price  at  which  he  contracted  to  sell,"  and  a 
mortgagor's  interest  is  not  restricted  to  such  proportion  of  the 
value  of  the  vessel  bs  the  surplus  after  paying  the  debt  bears  to 
the  whole.  ^*  But  when  the  value  of  the  interest  can  be  ac- 
curately measured,  the  rule  is  otherwise.  The  recovery  of  a 
mortgagee  is  limited  to  the  amount  of  the  debt,*'  and  that  of  a 
part  owner  to  the  value  of  his  interest,^  or  where  t^e  policy  is 
valued  such  proportion  of  the  valuation  as  liis  interest  bears  to 
the  whole  actual  value.  *^ 

§  718.  Valued  policy. 

The  open  marine  policy  has  been  almost  superseded  by  tiie 
valued  policy,  in  which  the  amount  to  be  paid  upon  tot^  loss 
is  liquidated.^  The  agreed  venation  is  recovered  upon  a  total 
loss,  notwithstanding  the  market  value  has  risen  or  fallen  be- 
tween the  valuation  and  the  loss,**  or  that  after  the  issuance  of 
the  policy  but  before  total  loss  the  insured  vessd  was  greatly 
damaged  by  a  peril  not  insured  against.  **>  Where  a  carrier  in- 
sures its  Utility  on  cargo  under  a  valued  policy,  the  measure 
of  the  insurer's  liabiUty  is  the  face  of  the  policy  irrespective  of 
the  amount  paid  by  the  shipowners  to  the  owners  of  the  cargo.*' 
But  if  the  overvaluation  is  fraudulent  the  policy  is  voidable.'* 

"Stuart  V.  Columbia  Ins.  Co.,  2  but  which  v&luea  the  km,  and  is  eqniva- 
Cranch  C.  C.  442.  lent  to  an  ai 


"  Lasoius  V.  Com.  Ina.  Oj.,  19  Kck.  event  of  a  loss."    Agnew,  J.,  in  Lycom- 

(Masa.)  81.  ing  Ins.  Co.  r.  MitcheU,  48  Pa.  367, 

o  Irving  v.  lUchaidaon,  1  M.  ft  R.  372. 

153.  **  Portsmouth  Ina.  Co.  v.  Braie^  16 

••  Hebner  v.  Sun  Ins.  Co.,  157  IH.  Oh.  81. 

144,  41  N.  E.  627.  "  Woodside  p.  Globe  M.  I.  Co.,  8 

"  AffuaocAuMtte:  Tiaaty  v.  Warren  Asjan.  118,  65  L.  J.  Q.  B.  117,  73  L.  T. 

Ins.  Co.,  1  Met.  16,  36  Am.  Dec.  343.  Rep.  (N.  S.)  626,  44  Wkly.  Rep.  187. 

Ohio:  Knight  v.  Eureka  Ins.  Co.,  26  •■  UrsuU  I.  Co.  v.  Amonck,  115  Fed. 

Oh.  St.  664,  20  Am.  Rep.  778.  242. 

""A  'valued  policy'  ia  not  under-  "New  York:  Voimn  c.  Commnctal 

stood  to  be  one  which  estimates  the  Mut.  Ins.  Co.,  62  Hun,  4,  16  N.  Y. 

value  of  the  property  insured  merely,  Supp.  419. 
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Where  there  is  a  vdued  policy  on  profits,  loss  of  the  cai^  en- 
titles the  assured  to  the  amount  of  the  policy  without  proof 
that  some  profits  would  have  arisen.^*  A  valued  policy  on 
freight  at  and  from  A  to  B  and  at  and  from  B  back  to  A  covers 
freight  to  the  full  amount  of  the  valuation  on  both  outward 
and  homeward  voyages,  and  where  the  cargo  is  a  total  loss  on 
the  homeward  voyage  the  full  valuation  is  recoverable  without 
deduction  for  freight  earned  on  the  outward  voyage.  ^^  Nor 
are  the  expenses  of  completing  the  voyage  to  be  deducted.** 
In  case  of  a  valued  policy  upon  cargo  or  frei^t,  there  is  some- 
times a  total  loss  before  the  cargo  has  been  entirely  loaded,  or 
after  part  has  been  discharged.  Where  a  valued  policy  is  is- 
sued on  cargo  it  has  finally  been  decided  to  mean  that  cargo 
which  the  vessel  is  intended  to  carry,  not  such  goods  as  may 
form  the  whole  load  at  a  particular  moment;  consequently 
when  a  total  loss  happens  after  part  of  the  cai^o  has  been  taken 
on  or  discharged  the  valuation  is  not  recoverable,  but  only  such  ■ 
proportion  thereof  as  the  value  of  the  cargo  loaded  bears  to 
that  intended  to  .be  covered  by  the  valuation  *•  So  where 
there  is  a  valued  insurance  on  frei^t,  and  only  part  of  the  cargo 
has  been  taken  on  at  the  time  of  loss,  there  will  be  a  pro  rata 
recovery  though  it  be  proved  that  a  full  return  cargo  would  have 
been  secured."  Hie  same  rule  applies  to  insurance  upon 
profits." 

Snffiand:  Haigh  p.  De  la  Cour,  3  ladii^  for  an  amount  of  goods  greater 

Gampb.  319,  13  Rev.  Rep.  813.  than  wbb  sbipped.    A  purchae^  of  the 

**  FaULpflco  Ina.  Co.  ».  Coulter,  3  bill  of  lading  insured  the  goods  under  a 

Pet.  222,  7  L.  ed.  059.  valued  policy.    Hdd,  that  recovery  is 

**  Davy  tr.  Hallett,  3  Cai.  16,  2  Am.  limited  to  that  proportion  of  the  valu- 

Dec.  241;  Insuiaace  Co.  c.  Mordecai,  ation  which  the  amount  of  goods  ao- 

22  How.  Ill,  16  L.  ed.  329.  tually  shipped  bore  to  that  represented 

**  Lockwood  r.  Atlantic  M.  I.  Co.,  47  to  have  been  ahii^»ed  and  forming  the 

Mo.  GO.  basis  of  valuation). 

••  Tolun  f.  Harford,  13  C.  B.  (N.  S.)  "  Williams  v.  North  China  Ins.  Co., 
791,  17  C.  B.  N.  S.  528,  overruling  1  C.  P.  D.  757,  3  Aspin.  342,  36  L.  T. 
Shawe  V.  Felton,  2  East,  109.  Cf.  Wol-  Rep.  (N.  S.)  884;  Fort>e8  tr.  Asfrinall,  13 
oott  e.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  East,  323.  But  the  court  added  that 
429  (valuation  excluded  goods  not  the  valuation  could  have  been  re- 
covered by  policy).  covered  if  the  whole  cargo  had  been 

In  Voisin  ».  Providence  Washington  shipped,  though  the  voyage  had  not 

Ine.  Co.,  51  App.  Div.  553,  65  N.  Y.  yet  begun. 

Supp.  333,  the  master  of  the  vessel  and  ■*  Alaop  v.  Commerdal  Ins.  Co.,  1 

the  conrigoor  oonqHred  to  issue  bills  of  Fed.  Cas.  No.  262, 1  Sumn.  461. 
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§  714.  Partial  loss. 

Partial  loss  is,  aa  its  name  implies,  a  partial  destruction  of  the 
thing  insured.  In  adjusting  a  partial  loss  on  goods,  the  ratio 
of  deterioration  is  estimated  by  the  relative  value  of  sound  and 
damaged  goods  at  the  port  of  deliveiy.  This  ratio,  in  case  of  an 
open  policy,  is  then  applied  to  the  invoice  price  of  the  goods  at 
the  port  of  lading  without  reference  to  the  rise  and  fall  of  the 
market.^  A  proportionate  amount  of  the  premium  is  also  to 
be  included.*"  Under  a  valued  poUcy  the  recovery  should  be 
that  fraction  of  the  agreed  valuation  proportionate  to  the  de- 
preciation," but  there  are  decisions  that  a  valued  pohcy  is 
opened  where  the  loss  is  partial.'*  Return  duties  rec^ved  by 
the  owners  of  the  goods  from  the  customhouse  should  not  be 
deducted  from  the  amount  to  which  the  insurers  are  to  con- 
tribute." 

Where  the  insured  vessel  is  so  atruned  that  repairs  do  not 
put  her  in  her  ori^ual  condition,  the  insurer  is  liable  for  the 
diminution  in  value  as  well  as  for  expenses  of  repurs.**  But 
where  a  total  loss  occurs  by  an  excepted  peril,  there  can  be  no 
recovery  for  repairs  necessitated  by  a  previous  partial  loss 
within  the  pohcy  if  such  repairs  have  not  yet  been  made.'* 
There  can  be  no  recovery  for  expenses  of  the  crew  during  delay 
of  the  vessel  for  repairs,  nor  for  commissions  piud  to  secure  an 
advance  for  repairs.** 

It  is  a  rule  peculiar  to  marine  insurance  that  where  the 

■*  Nmt  York:  Lawrenoe  r.  New  York  ManaduueOs:  CiaA  o.  United  M.  & 

Ids.  Co.,  3  Johns.  Csa.  217.  P.  Co.,  7  Man.  366,  6  Am.  Dm.  50. 

Engiand:  Usher  v.  Noble,  12  East,  [But  <^.  Fay  v.  AUianoe  Inn.  Co.,  16 

639.  Gr&y,  455,  77  Am.  Deo.  410,  valwd 

<°  Louuville  M.  t  F.  I.  Co.  e.  Blond,  policy  on  frd^t]. 

ft  Dana  (Ky.),  143.  ••  Coiy  o.  Boyhtoa  In«.  Co.,    107 

•>  UniUd  Stale*:  Griswold  o.  Union  Maae.  140,  9  Am.  Bep.  14. 

Mut.  Ina.  Co,,  11  F«d.  Csa.  No.  5,840,  -  Uaiw:  Hagar  v.  Eng.  M.  M.  I. 

3  Blatchf.  231.  Co.,  69  Me.  460,  8  Am.  Bep.  428. 

England:  Pitman  c  Univenal  Mar.  MataadauetU:  Giles  v.  Eagle  Ins. 

Ina.  Co.,  9  Q.  B.  D.  192,  4  Aapin.  544,  Co.,  2  Met.  140. 

St  L.  J.  Q.  B.  561,  46  L.  T.  Rep.  (N.  S.)  **  livie  t>.  Janaon,  12  Eaat,  648,  11 

863,   30  Wkly.   Rep.   906;   Lewis  r>.  Rev.  Rep.  513. 

Rucker,  2  Burr.  1167.  ^Ohio:  Webb  t.  Protection  Ins.  Co.. 

•*  UniUd  Slalet:  Watwn  u.  Inauranoe  0  Ohio,  466. 

Co.  of  N.   Am.,  20  Fed.   Caa.   No.  England:  Shetbounie  v.  Iaw  I&nrt- 

17,286,  3  Waah.  1.  ment  &  Ins.  Corp.,  [18981  2  Q.  B.  636. 
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actual  or  agreed  value  of  the  subject-matter  of  the  policy  ex- 
ceeds the  total  amount  of  insurance,  the  assured  is  a  coinsurer 
as  to  such  uninsured  part.  Hence  any  underwriter  ia  liable  only 
for  such  proportion  of  the  loss  as  the  amount  subscribed  bears 
to  the  value  of  the  interest  covered.*'  But  upon  an  open  policy 
the  whole  amount  of  the  risk  may  be  recovered  upon  a  partial 
loss,  if  the  actual  loss  reaches  that  amount." 

§  716.  One-third  new  for  old. 

*  Id  r^ard  to  partial  losses,  the  allowance  of  (me~third  new  for 
old  is  the  most  important  ubitrary  limitation  of  the  amount  of 
rehef  which  usage  has  engrafted  on  the  policy.  In  case  of  a 
partial  loss  on  the  ship,  the  underwriters  are  nominally  liable 
on  the  face  of  their  contract  to  pay  for  the  actual  damage  sus- 
tained. But  it  is  considered  that  where  old  timbers  or  other 
materials  are  replaced  by  new,  the  vessel,  when  repaired,  is 
better  than  she  was  before  the  damage  was  sust^ned.  And,  ac- 
cordingly, it  is  held  that  the  assured  must  himself  bear  a  part  of 
the  expense  of  the  repairs."  Mr.  Justice  Story  has  said  that  if 
the  difference  between  the  value  of  the  vessel  before  tiie  dam- 
age and  after  the  repairs,  "were  to  be  ascertained  in  every  par- 
ticular case  by  actual  inspection  and  estimates,  there  woxild  be 
no  end  to  controversies;  and,  therefore,  general  usage,  which 
the  law  follows  as  founded  on  public  convenience,  has  applied  a 
certain  rule  to  all  cases."  "  This  rule  is  "that  the  assured  shall 
pay  one-third  part  of  the  expense  of  labor  and  materials  req- 
uisite to  make  the  repairs,  and  shall  recover  only  two-thirds 
of  the  underwriters,  it  being  considered  that  in  general  the  ship 

'  Untied  States:  Western  Aasur.  Co.  En^nd:  Etches  v.  Aldan,  1  M.  ft  R. 

B.  Southwestern  Transp.  Co.,  68  Fed.  166. 

923, 16  C.  C.  A.  65;  Chicago  Ins.  Co.  v.  But  see  Mason  v.  Marine  Ins.  Co., 

Graham,  etc.,  Co.,  lOS  Fed.  271.  110  Fed.  452,  49  C.  C.  A.  106,  64  L.  R. 

ItHrunt:  EffM  v.  British  M.  I.  Co.,  A.  700. 

193IU.  296,61  N.E.  1061,  86  Am.  St.  ■  Am.Ins.Co.  p.  Griswold,  14  Wend. 

Rep.  342.  399,  458. 

Maine:  Thomas  v.   Rockland  Ins.  **  Phillips  on  Inaurance,  2cl  ed.,  vol. 

Co.,  4S  Me.  116.  ii,  p.  197. 

Mar^and:  Phillips  v.  St.  Louis  Per-  ^  Peele  if.  Merchants'  Ins.  Co.,  3  Ma- 

petual  Ins.  Co.,  IS  Md.  297.  son,  27,  73. 

MamatfttiaeUt:  Brewer  v.  American 
Ins.  Co.,  123  Mass.  78, 25  Am.  Rep.  24. 
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is  better  by  the  amount  of  one-third  of  the  expense  of  the  re- 
pairs. This  allowance  is  called  the  deduction  of  one-third  new 
Jor  old."  " 

The  Supreme  Court  of  Massachusetts,  speaking  of  this  rule, 
have  said  that  it  "is  arbitrary,  and  opoates  in  some  cases  un- 
justly, giving  to  the  insured  more  or  less  than  a  full  indemnity, 
to  which  he  is  entitled  by  the  poUcy,  and  to  no  more.  The  rule 
originated  from  the  usages  among  merchants  and  underwriters, 
probably  from  the  great  difficulty  of  ascertaining  the  actual 
loss  without  first  repairing  the  damage  done  or  estimating  the 
cost  of  repairs."  '*  **  The  rule  applies  thou^  the  advantage  of 
the  new  materials  over  the  old  is  much  more  than  a  third  of  the 
expenditure,"  but  in  England  it  does  not  apply  to  a  first  voy- 
age.'* This  distinction  is  not  taken  in  the  United  States.'* 
llie  rule  applies  only  to  those  expenses  from  which  the  assured 
derives  an  enhanced  value  beyond  the  loss,  and  not  to  such 
items  as  towage.'*  The  deduction  is  made  from  the  balance  of 
the  cost  of  repairs  after  first  deducting  thra^rom  the  value  oi 
old  materials  saved  and  not  from  the  gross  cost.'' 

§  716.  Ezcepti<nis  to  rule  of  indemnity. 

The  American  policies  on  vessels  frequently  contain  a  dec- 
laration, that  "no  partial  loss,  or  particular  average,  shall  in 
any  case  be  paid  unless  amounting  to  five  per  cent"  or  some 
similar  clause,  often  limiting  liability  to  cases  of  total  loss;  and 
the  cargo  policies  have  an  analogous  provision,  defining  tiie 
extent  of  the  underwriters'  liability.  By  these  clauses  it  will  be 
seen  that  in  a  laige  class  of  cases  no  partial  loss  whatever  is  to 
be  paid,  and  in  others,  none  unless  amounting  to  a  certain  por- 

"  PhillipB  OD  Insuraace,  2d  «d.,  vol.         "  Maiaadaudta:    Nickela  v.    Maina 

ii,  p.  107;  Poingdestre  v.  Royal  Ex-  F.  A  L.  Ins.  Co.,  11  Maes.  253. 
change,  Ry.  k  M.  378.  New  York:  Dunham  tr.  Commercial 

'■  Biinley  v.  National  Ina.  Co.,  11  Ina.  Co.,  11  Johns.  315,  Q  Am.  Doc 

Met.  (Man.)  105.  374. 

"  AitduBon  e.  Lohre,  4  App.  Cao.         "  Potter  v.  Ocean  Ins.  Co.,  9  Fed. 

7fi5, 4  Aspin.  168,  49  L.  J.  Q.  B.  123, 41  Caa.  No.  11,335,  SSiunn.  27.    Seeafao, 

L.  T.  Rep.  (N.  S.)  323,  28  Wily.  Rep.  De  Coita  tr.  Newnham,  2  T.  R.  407. 
1-  "  AfoModhMeU*;  Eas»  ».  Atlas  Ins. 

"  Fenwick  v.  RobinBon,  3  C.  &  P.  Co.,  14  Pwi.  141,  25  Am.  Dec  363 
323;  Pirie  i..  Steele.  8  C.  *  P.  200,  2  M.         JVw  Fort:  Bynwa  b.  National  Ina. 

4  Rob.  49,  34  E,  C.  L.  689.  Co.,  1  Cow.  265. 
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tion  of  the  whole  value  insured.  In  the  former  case,  to  found  a 
claim  for  recovery,  the  subject  at  risk  must  be  totally  lost. 
And  as  to  what  constitutes  a  total  loss,  many  very  interesting 
cases  have  been  decided.  But  this  inquiry  is  foreign  to  our 
present  subject.  Unless  the  injury  comes  up  to  the  hmit  fixed 
by  the  policy,  the  insured  can  claim  no  damages;  he  can  have 
no  remuneration  or  compensation  for  any  lose  less  than  that 
required  by  the  contract.'"  The  valuation  in  the  policy  is  to 
be  taken  as  the  basis  of  determining  ^e  percentage  of  loss  '*  and 
there  must  be  a  deduction  of  one-third  new  for  old."*  A  par^ 
ticular  average  cannot  be  combined  with  a  general  avenge  to 
make  up  the  required  percentage."'  The  expense  of  salvage 
may  be  added  to  the  actual  depreciation  of  the  property."^  In 
the  United  States  distinct  losses  during  the  same  voyage  can-^ 
not  be  added  together."  The  rule  is  otherwise  in  England,  but 
losses  occurring  in  more  than  one  voyage  cannot  be  taken  to- 
gether under  a  time  policy.'* 

In  an  English  case,  a  time  policy  contained  a  warranty  "free 
from  averse  under  three  per  cent."  During  the  voyage  the 
vessel  sustained  damage  which  was  not  discovered  until  the 
end  of  the  voyage.  The  voyage  havii^  been  completed,  and 
the  vessel  put  into  dock  for  repairs  other  than  those  covered 
by  the  policy,  the  injury  was  for  the  first  time  discovered.  The 
ship  was  in  port  eight  days.  Had  it  not  been  for  the  injury 
covered  by  the  policy  she  would  have  been  there  but  three 
days.  The  repairs  of  that  injury  alone  would  have  taken  the 
whole  eight  days.  If  the  dock  chaiges  for  the  last  five  days 
only  where  added  to  the  cost  of  repairs,  there  was  not  a  loss 

"  The  Irish  Court  of  Admiralty  has  5S  L.  J.  Q.  B.  269,  61  L.  T.  Rep.  (N.  S.) 

ofipUed  this  rule  to  the  dwna  of  ge»-  278,  27  Wldy.  Rep.  666. 

men  for  clothing  lost  by  a  mnrine  ool*  "  Hall  v.  Bisiiig  8mt  Ins.  Co.,  1  Disn, 

Mon.    The  Cumberland,  S  L.  T.  R.  (Ohio)  308,  12  Ohio  Deo.  630. 

^6.  *•  Haear  v.  England  M.  M.  I.  Co.,  60 

>*  Riley  ■>■  Oeeon  Ins.  Co.,  11  Rob.  Me.  460,  8  Am.  Rep.  428.     But  see 

(N.  Y.)  255.  Donnell  v.  Columbian  Ins.  Co.,  7  Fed. 

■>  Diitriet  of  Columbia:  Sanduson  v.  Caa.  No.  3,087,  2  Sumn.  366. 

Columbian  Ins.  Co.,  21  Fed.  Caa.  No.  **  Kackett  v.  Royal  Exch.  Assur.  Co., 

12,206,  2  Cranch  C.  C.  218.  2  Cromp.  &  J.  244,  1  L.  J.  Exch.  101, 

MUamiri:  Keir  t>.  Quaker  City  Ina.  2  Ti'rw.  266;  Stewart  n.  Merchants' 

Co.,  33  Mo.  158.  M.  I.  Co.,  16  Q.  B.  D.  QIB,  5  Aapin. 

"  Price  D.  Ships  Small  Damage  Ins.  60S,  SS  L.  J.  Q.  B.  81,  63  L.  T.  Rep. 

Aasoc.,  22  Q.  B.  D.  580,  6  Aspin.  436,  (N.  S.)  802,  34  Wkly.  R^.  208. 
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of  three  per  cent.  But  it  was  held  that  the  dock  charges  tm 
the  first  three  days  ought  to  be  attributed  partly  to  the  injury 
insured  against,  and  partly  to  the  ordinary  repairs;  and  one- 
half  the  chaises  should  be  attributed  to  the  injury.'' 

§  717.  General  average. 

*  General  average  or  contribulaon  in  general  average,  is  that 
sum  vhich  on  any  voluntary  sacrifice  of  a  part  of  the  interests 
at  risk  for  the  joint  benefit  of  all,  becomes  due  from  the  otho* 
parties  to  the  adventure  to  make  up  for  the  sacrifice.**  Casual 
and  inevitable  toss  is  not  a  subject  of  general  average,"*  ncH* 
can  there  be  recovery  on  a  marine  policy  as  for  general  av^Bge 
when  part  of  a  caigo  is  thrown  over  to  take  on  board  the  crew 
of  another  sinking  vessel.*'  In  the  United  States  wi^es  and 
provisions  of  the  crew  during  detention  in  an  intermediate  port 
for  repairs  necessitated  by  a  sacrifice  for  the  common  benefit 
are  recoverable  as  general  average.**  The  TJ^ngHsh  rule  is  other- 
wise.** Unless  a  custom  in  a  particular  txade  is  otherwise,  there 
can  be  no  recovery  for  the  jettison  of  goods  carried  on  deck.** 

•  The  intereate  generally  in  jeopardy  in  these  cases  are  the 
vessel,  freight,  and  cai^;  and  when  the  sacrifice  is  to  be  made 
good  in  general  aver^^,  the  values  of  these  subjects  are  to  be 
arrived  at  as  forming  the  basis  of  contribution.  Although  tha« 
has  until  recently  been  some  want  of  preciaon  in  the  rule  on 
the  subject  of  contribution  by  the  cargo,  owing  chiefly  to  the 
false  assumption  that  "prime  cost, "  "invoice  price,"  and  "mar- 
ket value"  were  synonymous  and  convertible  teims,*'  it  is  now 

■*  Marine  Ins.  Co.  p.  Chma  Tnns-  But  see  Smilh  Cardina:  m^tnun 

paofic  Steamship  Co.,  II  App.  Caa.  v.  Macadam,  2  Brev.  230. 

573,  e  Aspin.  68,  57  L.  J.  Q.  B.  100,  65  **  Powo-  v.  Whitmore,  1 M.  A  S.  141. 

L.  T.  Rep.  (N.  S.)  Ml,  36  Wkly.  Rep.  But  see  De  Casta  p.  Newnham,  3 

169.  T.  R.  407. 

■•  sua  V.  Louimana  S.  1.  Co.,  6  Mart.  *>  Unibd  Stales:  Wood  e.  Phoenix  loa. 

(U.),  N.  S.  629.  Co.,  1  Fed.  236. 

"  Debaey  r.  New  England  M.  M.  I.  ETtglemd:  Millra'  p.  LeUunngbm,  6 

Co.,  14  AUen,  300.  H.  *  N.  278,  7  C.  B.  (N.  S.)  954. 

"  Untied  SlaU*:  Hobson  e.  Lord,  92  Id  Gould  r.  Oliver,  4  Bing.  N.  C.  134, 

U.  S.  397,  23  L.  ed.  613.  cuatom  of  the  trade  entitled  the  owner 

Louitiarm:  Hanae  r.  New  Orleans  M.  of  goods  shipped  on  deck  to  contribu- 

&  F.  I.  Co.,  10  La.  1,  29  Am.  Dec.  456.  tion  for  their  jettison. 

ilatsachutelis:  PadeUord  v.  Board-  "  Gahn  v.  Broome,  IJohns-Caa.  120; 

man,  4  Maas.  648.  MarahaU  on  Ins.,  Gth  ed.,  pp.  602,  603- 
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practically  settled  in  the  United  States,  that  in  estimating  a 
loss  under  an  open  policy,  the  rule  of  damages  or  insurable  in- 
terest is  the  market  value  of  the  vessel  or  goods  at  the  beginning 
of  the  risk,  ascertained  according  to  the  rate  of  exchange  at  that 
time,  together  with  the  premium  of  insurance,  and  in  the  case 
of  goods,  the  expenses  necessarily  incurred  upon  them  at  the 
time  of  shipment.*^  **  Where  a  cargo  jettisoned  had  no  market 
value  at  the  port  of  departure  the  valuation  in  the  bill  of  lad- 
ing was  taken,  and  the  court  said  that  in  the  absence  of  such 
valuation  the  cost  price  including  shipping  charges  would  be 
the  valuation.'*  In  England  the  insurable  interest  under  open 
policies  is  now  said  to  be  its  worth  to  the  assured  at  the  outset 
of  the  risk,  with  the  expenses  of  insurance.**  *  Tlie  vessel  and 
freight  are  of  more  fluctuating  and  uncertain  value.  The  actual 
worth  of  the  vessel  diminishes  during  the  voyage  with  each 
day's  wear  and  tear;  and  the  value  of  the  freight  is  also  dimin- 
ishing by  reason  of  the  wages,  provisions,  and  expenses,  which 
are  in  a  constant  state  of  disbursement  to  earn  it.  In  New 
York,  to  arrive  at  the  value  of  the  vessel,  one-fifth  of  its  value 
at  the  time  of  sailing  is  deducted;  and  the  freight  contributes 
on  one-half,  and  is  contributed  for  on  the  whole.**  And  this 
principle  of  arbitrary  valuation,  though  the  rate  or  proporiion 
may  differ,  prevails,  we  believe,  universally  throi^out  the 
United  States.**  **  Where  tha*  is  a  total  loss  of  part  of  Gie 
freight,  as  in  the  case  of  a  ship  being  too  damaged  on  the  voy- 
age to  return,  the  loss  must  be  estimated  on  the  value  of  the 
ship  and  freight,  and  not  that  of  the  freight  only.*^ 
Goods  contribute  on  their  actual  net  value;  that  is,  on  their 

Coffin  V.  Newburyport  Mar.  Ins.  Co.,  9  673,  utd  has  been  acted  on  ever  ainoe. 

Mass.  436.  The    principle    has    been    somewhat 

*<  2  PhU.  on  Ins.,  H  1221, 1222, 1229,  shaken  by  Judge  Betta  in  the  Dis- 

1231;  Cuson  v.  The  Marine  Ins.  Co.,  2  trict  Court  of  the  United  SUtes.    The 

Wash.  C.  C.  468;  Warren  v.  Franklin  Mutual  Safety  Ins.  Co.  v.  The  George, 

Ins.  Co.,  104  Mass.  618,  6  Am.  Rep.  Olcott,  1G7,  to  which  here,  however,  it 

261;  Cox  V.  Charleshxi  Fire  &  Mar.  is  only  neceasary  to  call  attention  tltus 

Ins.  Co.,  3  Rich.  331, 46  Am.  Dec.  771.  briefly. 

**  Tudor    V.    Mooomber,    14    Pick.  "  So  It  is  held  that  the  contributory 

(Mass.)  34.  value  of  freight  in  general  average  ia  to 

*•  1  Amould  on  Mar.  Ins.  (6th  ed.),  be  aocerttuned  by  a  deduction  of  one- 

p.  318.  Uiird  of  the  Erose  freight.    Humphreys 

**  This  was  the  rule  laid  down  in  the  e.  Union  Ine.  Co.,  3  Mason,  429. 

ease  of  Leavenworth  «.  Delafield,  1  Cai.  "  Moss  f.  Smith,  9  C.  B.  94. 
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market  price  at  the  port  of  adjustment,  free  of  all  charges  for 
frei^t,  duty,  and  expenses  of  landing.  But  in  a  case  wboe 
the  goods  brought  at  the  intermediate  port  more  than  they 
would  have  done  at  the  port  of  destination,  the  court,  per  Ab- 
bott, C.  J.,  refused  to  set  aside  the  valuation  which  had  beeo 
adopted,  which  was  the  price  actually  obtained."  Where  the 
insured  has  been  forced  to  make  contribution  in  re^>ect  of  an 
average  loss,  the  insiucra  are  held  for  that  proportion  of  the 
contribution  which  the  value  of  bis  interest  as  assured  beais 
to  its  value  as  estimated  for  the  purposes  of  contribution. 
There  may  be  recovery  by  the  owner  of  jettisoned  goods  tfl 
their  full  value  without  first  collecting  the  contribution  to 
which  he  is  entitled  from  the  owners  of  the  ship  and  caigo." 
But  where  ship,  freight,  and  cai^  belong  to  the  same  person, 
the  owner  cannot  recover  of  the  insurers  on  the  vessel  the  whole 
general  average  but  can  recover  only  the  portion  chargeable 
to  the  vessel.""*  An  insurer  is  liable  to  pay  the  amount  of 
general  average  as  adjusted  in  a  foreign  port  though  ^%ater 
than  if  it  had  been  adjusted  in  the  domestic  port.'*" 

*  It  may  be  proper  to  add,  that  the  American  rule  of  arln- 
trary  remuneration  has  been  greatly  ext^ided  by  the  general 
adoption  in  this  country  of  the  practice  of  valuation.  It  has 
become  habitual  to  value  the  thing  assured  in  the  policy;  and 
these  valuations  fix  the  basis  of  recovery,  and  forbid  inquiry  into 
the  actual  damage  sustained,  tmless  the  overestimate  is  so 
great  as  to  induce  a  bdief  of  fraud."'*  ** 

••  Richardson  v.  Nourse,  3  B.  &  Aid.  New  Tori:  Strong  v.  N.  Y.  flieDien'a 

237.  Ins.  Co.,  U  Johns.  323. 

"  Dickenson  v.  Jordine,  L.  R.  3  C.  P.  Bngl(md:  Dent  p.  Smith,  L.  R.  4  Q. 

ess,  37  L.  J.  C.  P.  321,  18  L.  T.  R«p.  B.  414,  3S  L.  J.  Q.  B.  144,  20  L.  T. 

(N.  S.)  17,  16  Wkly.  Rep.  1169.  Rep.    (N.   S.)   868,    17    Wkly.   Rep. 

See,  also,  Uniied  Staies:  International  646. 

Nav.  Co.  V.  Atlantic  M.  I.  Co.,  100  Fed.  Cmada:  Avon  M.  I.  Co.  v.  Bateaui, 

304  (ship).  2  Nova  Scotia  Dec.  195. 

MauackuteUt:  Lord  v.  Neptune  Ins.  But  see  Maine:  Thornton  p.  U.  S. 

Co.,  10  Gray,  109  (freight).  Ins.  Co.,  12  Me.  150. 

™  Jumel  r.  Mar.  Ins.  Co.,  7  Johns.  New  York:  Lenox  v.  Unit«d  Ins.  Co., 

412,  5  Am.  Dec.  283.  3  Johns.  Css.  178. 

"■  United  SUitea:  Otwhan  c.  Ins.  Co.  ■**  Irving  r.  Manning,  6  C  B.  391; 

of  N.  Am.,  60  Fed.  604.  Lamar  Ins.  Co.  e.  McGla^en,  54  III. 

MatiaehiieelU:   Loring  v.    Neptune  513,  S  Am.  Rep.  162.    See  as  to  adjnst- 

Ine.  Co.,  20  Pick.  411.  ment  of  goieraJ  avenge  in  varioua 
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§  718.  Proximate  cause  and  consequential  loss. 

The  law  of  Marine  Insurance,  which  in  the  plan  of  this  book 
iB  touched  on  but  lightly,  is  full  of  nice  questions  both  as  to 
consequential  damages  and  proximate  cause,  the  latter  gen- 
erally involving  the  right  of  action,  the  former  the  limits  of 
recovery.  Where  a  vessel  is  injured  by  a  peril  of  the  sea,  and 
further  injury  occurs  from  the  master's  ne^ect  to  have  her 
repaired;  where,  in  the  case  of  an  insurance  on  cai^o,  the  ship 
is  lost  and  the  goods  are  saved,  but  are  afterwards  partially 
lost  in  consequence  of  the  master's  neglect  to  tranship  them; 
and  generally,  where  the  master's  neglect  is  the  immediate 
cause  by  which  the  injury,  although  arising  from  a. peril  insured 
against,  produces  the  damage,  the  insm^rs  are  not  liable.*"*  So 
where  the  vessel  was  wrecked  in  time  of  war,  and  the  cargo 
would  have  been  saved  but  for  the  interference  of  hostile  troops, 
the  loss  was  held  to  be  due  to  war,  and  not  to  a  peril  insured 
against."*^  But  if  the  loss  was  a  remote  consequence  only  of 
the  negligence  of  the  master  or  crew,  but  a  direct  one  of  a  peril 
insured  against,  the  underwriters  are  not  discharged.  *"'  So  a 
collision  is  a  peril  within  a  policy  insuring  against  the  perils  of 
the  sea,  and  the  insured  may  recover  the  damage  which  was 
the  immediate  consequence  of  it,  although  the  vessel  was 
brought  within  the  peril  by  the  fault  of  the  master  or  crew."* 
But  the  underwriters  in  such  a  case  are  not  hable  to  pay  the 
owners  of  the  insured  vessel  the  damages  which  the  latter  have  ' 
been  compelled  to  pay  the  owners  of  the  other  vessel  to  avoid 

caws,  Medcer  v.  Klemm,  11  La.  Ann.  ■^'Americui  Ins.  Co.  v.  Bryan,  26 

104;  Or«eIy  v.  The  Tremont  Insurance  Wend.  563,  583. 

Company,  9Cu8h.(Ma88.)  415;  Nelson  "•  [/nitoiStotat;  General  M.  I.  Co.  b. 

V.  Belmont,  5  Dubt  (N.  Y.),  310;  Lee  c.  Sherwood,  14  How.  361,  14  L.  ed.  362. 

Grinnell,  Ibid.  400;  Nimick  p.  Holmee,  New  York:  Mathewa  v.  Howard  Ins. 

25  Pa.  386,  64  Am.  Dec.  710.  Co.,  11  N.  Y.  9. 

™  [fntteti  Statee;  Ha«ard  p.  New  Eng-  S(nith  Carolina:  Street  e.  Augusta 

land  M.  I,  Co.,  1  Sumn.  218.  Ins.  Co.,  12  Rich.  13. 

JfouQcAiueUa:  Cleveland  r.  Union  These  oases  establish   the   present 

Ins.  Co.,  8  Mass.  308;  Copelsnd  v.  New  rule  on  the  point,  and  those  of  Peten  f. 

En^and  M.  I.  Co.,  2  Met.  432.  Warren  Ins.  Co.,  14  Petem,  99,  10  L. 

New  York:  Schieffelin  v.  New  York  ed.  99;  Hale  p.  The  Washington  Ins. 

Ins.  Co.,  9  Johns.  21.  Co.,  2  Story,  176;  Nelson  v.  The  Suf- 

■"  lonides  v.  UniTersal  M.  I.  Co.,  14  folk  Ins.  Co.,  8  Cush.  477,  which  are  in 

C.  B.  (N.  S.)  259,  32  L.  J.  C.  P.  170,  8  conflict  with  it,  can  no  longer  be  re- 

L.  T.  Rep.  (N.  S.)  706.  gorded  as  of  general  authority. 
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being  sold.'"  And  where  a  policy  on  a  boat  excepts  from  the 
perils  insured  against,  perils  and  misfortunes  arising  from  a 
want  of  ordinary  care  and  skill  in  lading  or  navigating  her, 
the  fact  that  the  master  placed  her  in  a  dangerous  position  for 
bang  towed,  is  material  in  determining  the  insurer's  liability. '* 
A  boat  insured  struck  a  rock  and  sank.  The  insurers  were 
sued.  The  wages  and  provisions  of  the  crew,  during  the  de- 
tention, were  not  allowed  to  be  estimated  as  a  part  of  the  dam- 
ages.'" In  Massachusetts,  the  plaintiff  is  allowed  to  recover 
on  his  insurance  policy  the  damages  paid  to  another  vessel  for 
injury  by  the  collision.  The  plaintiff's  vessel  having  been  held 
liable  in  a  fore^  court  of  admiralty  for  the  injury,  the  plaintiff 
and  the  owner  settled  the  damages  between  themselves.  Al- 
though the  insurers  had  no  notice  of  the  suit,  they  were  held 
liable  for  this  amount,  but  not  for  interest  for  time  previous  to 
fihng  the  writ.""  The  obligation  of  the  insurer,  in  cases  of 
partial  loss,  is  umply  to  pay  such  loss.  It  does  not  extend  to 
consequential  losses,  nor  to  loans  obtained  in  a  foreign  port  for 
repairs,  thoi^  the  expense  of  raising  the  money  on  bottomry 
is  part  of  the  partisl  loss  which  he  must  pay."' 

§  719.  Reduction  of  damage. 

*  We  have  already  had  occasion  to  notice,  that  though  the 
plaintiff's  loss  had  been  made  good  by  charitable  contributions, 
bis  claim  for  legal  rehef  is  not  thereby  prejudiced;  and  there  are 
other  cases  where  he  has  been  allowed  remuneration  beyond  his 
positive  loss.  So,  it  is  no  defence  to  an  action  for  a  partial 
loss  on  a  policy  of  marine  insurance,  that  the  expense  of  the 
repairs  for  the  amount  of  which  the  loss  is  claimed  was  covered 
by  a  loan  made  by  the  coTrespondent  of  the  owner  on  a  bot- 
tomry of  the  vessel,  and  that  the  bottomry  loan  was  realized 
by  such  correspondent,  after  the  subsequent  total  loss  of  the 
vessel,  out  of  an  insurance  effected  by  him  on  his  bottcnniy  in- 
terest, and  that  no  part  of  the  loan  was  ever  paid  by  the 

""  Mathews  o.  Howard  Ina.  Co.,  11  >»  JfoaaocAuaeUt:  Thwing  p.  Great 

M.  Y.  B.  Wertem  Ins.  Co.,  Ill  Mav.  93. 

"*  Savage  c.  Com  Exehange  Ins.  Co.,  Contra,  New  York:  Mathews  v.  Bow- 

4  Bo«w.  1.  ard  Ids.  Co.,  11  N.  Y.  S. 

™  Mi^  p.  Delaware  Ins.  Co.,  19  Pa.  "■  Bradlie  r.  Maryland  Ins.  Co.,  12 

312.  Pet.  378,  9  L.  ed.  1123. 
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owner."*  **  But  where  a  loss  occurs  under  a  valued  policy, 
the  plaintiff  can  only  recover  the  difference  between  the  amount 
he  has  received  from  other  insurances  and  the  agreed  value."' 
And  where  upon  an  actual  total  loss  the  sale  of  the  hulk  pro- 
duced a  certain  sum,  that  sum  is  to  be  deducted  from  the  valua- 
tion.'" So  too,  where  the  owner  of  a  ship  furnishes  the  cargo 
and  on  damage  to  the  ship  abandons  the  same  to  the  under- 
writer, the  latter  may  deduct  from  the  valuation  of  the  vessel 
the  freight  from  the  point  where  the  ship  was  abandoned  to  the 
port  of  destination.'" 

II. — Fire  Insurance 
§  720.  Fire  insurance  a  cimtract  of  indemnity. 

•  When  we  turn  to  the  subject  of  fire  insurance,  we  find  that 
the  policy  retains  much  more  nearly  its  original  character  as 
a  contract  of  indemnity.  In  this  branch  of  the  great  business 
of  insurance,  the  practice  of  valuation  is  less  common  than  in 
other  branches  of  insurance;  the  doctrine  of  abandonment  has 
never  been  introduced;  and  the  right  to  recover  depends,  in  all 
cases,  on  the  actual  loss  Bustfuned,'"  to  be  proved  in  the  par- 
ticular instance."^  ** 

Any  evidence  conducing  to  show  the  loss  less  than  that 
claimed,  is  admissible.  The  doctrine  relative  to  reduction  of 
damages  has  no  application  to  such  a  case.'"  A  fire  iosurance 
company  which  insured  goods,  and  the  govemmeot  tax  on 
the  same,  has  been  held  liable  for  the  amount  of  that  tax,  al-  . 
thou^  not  paid,  where  the  government  had  entered  judgment 
and  the  insured  had  given  bonds  for  payment.  These  bonds 
were  given  in  Kentucky,  where  they  operate  under  the  stat- 
utes as  satisfaction  of  the  judgment.    It  was  held  not  to  be  an 

■"  Read  V.  MutuEil  Safety  Ina.  Co.,     fire,  will  be  found  in  the  opinion  of 

3  Sandf.  (N.  Y.)  54.  Jonee,  C.  J.,  in  Laurent  v.  Chatham  F. 
"•  Bruce  v.  Jones,  1  H.  A  C.  769.  I.  Co.,  1  HaU  (N.  Y,),  41. 

'"  Smith  II.  Manufacturers'  Ins.  Co.,  '"  lUincit:  lUinoia  M.  F.  I.  Co.  v. 

7  Met.  (Maaa.)  448.  Andes  Ina.  Co.,  67  111.  362, 16  Am.  Rep. 

"•  Miller  v.  Woodfall,  8  E.  &  B.  493,  620. 

4  Jut.  (N.  S.)  302, 27  L.  J.  C.  6. 120,  92  Pennaj/bania:  Ellmaker  t>.  Franklin 
E.  C.  L.  493.  F.  I.  Co.,  5  Pa.  183. 

<"  An  interesting  dieeusmon  of  soma         '"  Franklin  F.  I.  Co.  v.  Hamill,  6 
important  points  on  the   measure  of      Gill  (Md.),  87. 
damages  in  cases  of  insurance  against 
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answer  to  say  that  the  government  could  not  have  collected 
the  tax  if  the  iosurerB  had  refused  to  defend  the  suit.'" 

On  a  fire  insurance  policy  the  whole  amount  of  the  loss  is 
recovered,  up  to  the  amount  of  the  risk,  though  the  loss  is 
only  partial."*  Nor  is  it  material  that  the  value  of  the  goods 
insured  exceeds  the  total  amount  of  insurance,  for  the  doctrine 
of  coinsurance  by  the  owner  as  applied  to  marine  poUcies  is 
not  applicable  to  fire  policies."'  Where  several  buildings,  or 
goods  in  several  buildings,  are  insured  in  one  policy,  the  whole 
toss  incurred  by  the  destruction  of  one  building  may  be  recov- 
ered up  to  the  amount  of  the  risk."* 

§  721.  Measure  of  loss. 

*  In  Ireland,  the  general  rule  in  cases  of  fire  insurance  has 
been  thus  Uud  down  in  a  case  where  a  mill  and  machinery  were 
injured  by  fire.  The  court  directed  the  jury  to  say,  "what 
state  of  repairs  the  machinery  was  In,  what  it  woxild  cost  to 
replace  it  by  new  machinery,  and  how  much  better,  if  at  all, 
the  mill  in  which  the  machinery  was  placed  would  be  with  the 
new  machinery  than  it  was  at  the  time  of  the  fire ;  the  difference 
to  be  deducted  from  the  entire  expense  <rf  placing  there  such 
new  machinery."  '^*  This  rule  has  heesi  adopted  in  this  country 
in  cases  where  the  property  is  injured  and  repured  so  as  to  re- 
place it  substantially  as  it  was  before  the  accident.'^*  But  in 
cases  of  total  destruction  much  confusion  once  existed. 

Mr.  Greenleaf  has  Sfud,"'  that  the  actual  loss  is  to  be  as- 

"*  luBUTance  Co.  v.  ThompeOD,  96  amount.    ChesetxHou^  t.  Hrane  Ins. 

U.  8.  647,  24  L.  ed.  487.  Co.,  61  Mich.  333,  28  N.  W.  110. 

'"  MaMoehuitUt:  Ueoom  r.   Boetoa  '"  Louiaiaaa:   Nicotet   v.   InsuraDCe 

M.  F.  I.  Co.,  9  M«t.  20S;  Underbill  v.  Co.,  3  I^  366,  23  Am.  Dec.  453;  Wat- 

Agawam  M.  F.  I.  Co.,  6  Cush.  440.  lace  c  Insurance  Co.,  4  La.  289. 

MittiBiippi:  MimiaaiptH  M.  I.  Co.  v,  Mastadivtetts;     Commonwealth    >. 

Ingram,  34  Miss.  216.  Hide<k  L.  I.  Co.,  112  Maw.  136, 17  Am. 

PtTintj^vama;  Phoenix  F.  1.  Co.  v.  Rep.  72. 

Cochran,  51  Pa.  143,  88  Am.  Dec.  569.  New  Hampthire:  Rix  v.  Mutual  Ire. 

"■  Louitiana:  Nicolet  v.  Ingunnee  Co.,  20  N.  H.  198. 

Co.,  3  La.  366,  23  Am.  Dec.  458.  '"  Vanoep.  Forster,  1  IriahCirc.Cas. 

Canada:  Peddie  p.  Quebec  F.  Asbut.  47,  3  Stephens'  N.  P.  2084. 

Co.,  Stuart,  174.  "<  Brinley  v.  National  Ins.  Co.,  11 

But  the  policy  may  provide  that  the  Met.  (Maaa.)  195. 

owner  aboil  be  deemed  a  coioaurer  if  in-  "*  2  Greenleaf  on  Et.,  }  407. 
aurance  is  not  carried  to  a  q>edfied 
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certained  by  the  ^peose  of  restoring  the  property,  without 
any  deduction  for  the  difference  of  value  between  the  old  and 
new  materials;  and,  on  the  other  hand,  an  effort  was  made  in 
Massachusetts,  in  a  suit  on  a  fire  policy,  to  introduce  the  anal- 
ogies of  marine  insurance;  the  defendants  insisting  on  deduct- 
ii^  from  the  estimated  cost  of  a  new  building,  the  difference 
in  value  between  the  old  and  such  new  building.  The  property 
had  been  totally  destroyed,  and  a  different  building  had  been 
erected  on  the  premises.  In  this  case  both  these  rules  were  re- 
jected; the  court  saying  as  to  the  latter,  with  great  justice, 
that  it  was  not  supported  by  any  authority  or  principle.  They 
also  refused  to  sanction  the  principle  laid  down  by  Mr.  Green- 
leaf,  saying  that,  if  it  were  followed,  the  assured,  in  some  cases 
would  recover  more  than  an  indemnity,  and  much  more  when 
the  building  is  dilapidated  and  out  of  repairs;  that  the  tmder- 
writers  are  liable  only  to  pay  a  fair  indemnity  for  the  loss;  and 
that,  whatever  the  rule  m^ht  be  when  the  building  insured  is 
partially  injured  by  the  peril  assured  against,  it  has  no  applica- 
tion to  cases  like  the  present,  where  the  building  is  totally  de- 
stroyed and  to  be  replaced  by  a  new  one;  and  they  proceeded 
to  say:  "If  the  rule  laid  down  in  Vance  v.  Forster  were  applied, 
the  jury  must  ascertain  by  the  estimates  and  opinions  of  wit- 
nesses the  amount  of  the  expenses  of  a  new  building,  and  they 
must  estimate  the  value  of  the  old  building,  in  order  to  ascer- 
tain the  difference,  if  any  there  be,  between  the  new  and  the 
old.  We  can  perceive  no  use  in  requiring  this  double  estimate; 
for  when  the  plaintiff  is  only  entitled  to  recover  the  amoimt  of 
the  value  of  the  building  destroyed,  the  estimate  of  the  cost  of 
a  new  buildii^  is  useless.  We  are,  therefore,  of  opinion  that 
there  is  no  rule  of  damages  applicable  to  the  present  case;  and 
that,  in  all  cases  where  no  rule  of  damages  is  establlBhed  by  law, 
the  jury  are  to  decide  upon  the  question,  and  that  to  their  de- 
cision there  can  be  no  legal  exception."  And  a  new  trial  was 
ordeiBd.'"  ** 

§  722.  Actual  value  of  the  frtopetty  lost 

But  this  case  is  not  any  longer  to  be  considered  as  ^pressing 

the  law,  even  in  Massachusetts.    The  measure  of  damages  is 

>■•  Brinley  n.  National  Ids.  Co.,  II  Met.  (Maso.)  IBS. 
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□ow  recognized  as  a  question  for  the  court.  The  general  mle 
is  the  value  of  the  property  at  the  time  of  the  fire.*"  "Hie 
amount  of  the  risk  is  not  even  priTna  facie  evidence  of  the  ex- 
tent of  loaa.^"  Where  a  house  is  destroyed,  the  measure  of 
damages  is  not  its  cost  originally  or  to  rebuild/**  nor  its  value 
if  removed,  nor  the  difference  in  value  of  the  land  with  and 
without  it,  but  is  the  value  of  the  house  itself,  as  it  stood  an  the 
land  just  before  its  destruction.  This  is  to  be  arrived  at  by 
comparing  its  value  witli  that  of  a  new  house  of  the  same  size 
and  kind.'*^  Evidence  of  the  original  cost  of  the  building  >*'  or 
of  the  cost  of  erecting  a  similar  building  at  the  time  *'*  of  the 
fire  is  admissible  only  as  showing  its  present  value,  and  the  in- 
come from  rentals  at  the  time  of  the  building's  destmction  may 
be  shown  for  the  same  purpose.'**  Where  an  insured  building 
was  destroyed  by  fire  at  the  order  of  a  board  of  health  on  the 
ground  that  it  was  infected,  it  was  held  that  the  loss  was  re- 
coverable under  a  fire  policy  and  that  the  buildings  were  not 
valueless  because  condemned.'**  Where  the  assured  has  con- 
tracted for  the  erection  of  a  building  upon  lus  land  and  has 
secured  the  same  before  its  completion,  recovery  is  not  affected 
by  the  fact  that  the  contractor  may  be  compelled  to  replace 
the  building  without  expense  to  the  assured."*  Nor  is  the 
measure  of  damt^es  affected  by  the  fact  that,  in  accordance 
with  a  contract  between  the  plaintiff  and  a  third  party,  the 
building  was  soon  to  be  removed,  and  its  value  for  removal  was 
less."*   Upon  partial  loss  of  a  building  the  measure  of  damages 

"■Fowler  o.  Old  North  State  Ins.  F.  I.  Co.,    18   Mont.  282,   45   I^. 

Co.,  74  N.  C.  89.  207. 

MLioa  F.  L  Co.  b.  Starr,  71  Tei.  ■"  Colonuio:  AtknU  Ins.  Co.  d.  Mao- 

733.  Ding,  3  Colo.  224. 

'»*  /dim:  Quiim  ».  Ph(Bniz  Ina.  Co.,  Penntylamia:    Cumberland    Valley 

80  la.  346,  45  N.  W.  880.  M.  F.  Co.  o.  ScheU,  29  Pa.  31. 

Permajfivania:  Waynesboro  Mut.  F.  "*  Lee  Ahlo  p.  Ins.  Co.,  16  Hawaii, 

Ins.  Co.  p.  CreatoD,  98  Pa.  451.  737. 

"•CotoTOAcStatelnB-Co.  p.  Taylor,  "'Nod    Yot*:   FoUg-  ».    Manufac- 

14  Colo.  499,  24  Pac.  333,  20  Am.  St.  tuMM'  4  B.  I.  Co.,  152  N.  Y.  131,  46 

Rep.  281.  N.  E.  318,  43  L.  R.  A.  664. 

Kentaekj/:  £tna  Ins.  Co.  v.  Johnson,  Wiaeonam:  St.  Clara  Female  Acad- 

11  Bush,  S87,  21  Am.  Rep.  223.  emy  p.  Northwestern  N.  I.  Co.,  98  Wb. 

"'  Scott  p.  Security  F.  I.  Co.,  98  la.  257, 73  N.  W.  767,  67  Am.  St.  Rep.  805. 

67,  66  N.  W.  1064.  '"  Washington  M.  E.  M.  Co.  p.  Wey- 

>•>  Holter  Lumber  Co.  v.  Fireman's  mouth  &  B.  M.  F.  I.  Co.,  135  Mass.  503. 
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is  the  difference  between  the  value  of  the  property  whole  and 
damaged."^  That  after  the  fire  the  assured  sold  the  premises 
for  the  same  price  at  which  be  bad  contracted  to  sell  them  be- 
fore the  fire  does  not  prevent  recovery  of  the  actual  amount  of 
damage  to  the  property  insured.'** 

The  amount  of  recovery  for  a  total  loss  of  personalty  is  the 
value  of  the  property  at  the  time  and  place  of  the  loss.  If  the 
assured  is  a  manufacturer  the  damages  are  not  limited  to  the 
cost  of  production  but  are  the  amount  for  which  he  could  sell 
the  goods  in  the  market.'"  So  where  a  policy  on  lumber  pro- 
vides that  the  liability  of  the  insurer  shall  not  exceed  "what 
it  would  then  cost  the  insured  to  replace"  the  property,  an 
owner  of  milled  lumber  can  recover  the  market  value  of  the 
same  and  is  not  restricted  to  the  cost  of  cutting  an  equal 
amount  of  his  own  standing  timber;  '^  an  underwriter  may  al- 
ways show  that  the  property  is  worth  less  than  the  cost  of 
manufactm^.''"  A  retail  dealer  may  recover  the  amount  neces- 
sary to  replace  the  goods  in  the  wholesale  market,"^  and  that 
he  obtained  them  at  a  considerable  discount  is  immaterial."* 
Nothing  can  be  added  to  the  wholesale  value  on  account  of 
estimated  profits."*    Where  a  stock  of  goods  was  replaced 


'"  Louiriana:  Hoffman  v.  Wefltent 
M.  A  F.  I.  Co.,  1  La.  Ann.  216. 

TenTteatee:  Burkett  v.  Georgia  Honie 
Ins.  Co.,  105  Tenn.  54S,  58  3.  W. 
848. 

Texat:  German  Ina.  Co.  v.  Everett, 

18  Tex.  Qv.  App.  514,  46  S.  W.  95. 
'"Tiemann  v.  Citieenfl'  Ine.  Co.,  76 

App.  Div.  5,  78  N.  Y,  Supp.  620. 

'"  lUiwM:  Birminghani  F.  Ins.  Co.  v. 
Pulver,  126  lU.  329,  18  N.  E.  804,  9 
Am.  St.  Rep.  698. 

Nns  York:  Boffman  r.  £tna  Ina. 
Co.,  1  Rob.  489,  501. 

North  Carolina:  Boyd  v.  Royal  Ina. 
Co.,  Ill  N,  C.  372,  16  8.  E.  289. 

Ttxat:  Hartford  F.  I.  Co.  ».  Cannon, 

19  Tex.    Civ.    App.    805,    46  S.  W. 
851. 

Canada:   Equitable   F.   Ina.   Co.   v. 
Quinn,  11  L.  C.  Rep.  170. 
Contra,  PetTtaj/Uxmia:  Standaid  S. 


M.  Co.  e.  Rojal  Ina.  Co.,  201  Pa.  645, 
51  Atl.  354. 

»"  Mitchell  P.  St.  Paul  G.  F.  I.  Co., 
92  Mich.  594,  62  N.  W.  1017. 

But  the  rule  is  otherwise  where  the 
policy  Btipulatefl  that  the  meaauie  of 
damages  "ahall  in  no  caae  exceed  the 
actual  coet  of  producing  the  lumber 
destroyed."  Chippewa  Lumber  Co.  v. 
PhcEnix  Ina.  Co.,  80  Mich.  116,  44 
N.  W.  1055. 

'*'  Commonwealth  Ids.  Co.  c.  Sen- 
nett,  37  Pa.  205,  77  Am.  Dec.  418  (de- 
fective machinery}. 

'"  Hoffman  ii.  .£!tna  Ins.  Co.,  1  Rob, 
(N.  Y.)  489. 

'"  Chapman  v.  Rockford  Ina.  Co.,  89 
Wis.  572,  62  N.  W.  422,  28  L.  R.  A. 
406. 

'"Niagara  F.  I.  Co.  s.  Heflin,'60 
S.  W.  393,  22  Ky.  L.  Rep.  1212. 
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within  thirty  days  after  the  loss,  the  ctwt  of  replacing  thesn  was 
held  to  fix  the  amount  of  recovery.'"  The  price  at  which  the 
owner  of  personalty  offered  to  sell  it  shortly  before  the  fire  is 
evidence  of  its  value,'^  but  a  contract  by  the  assured  for  the 
future  delivery  of  like  property  is  irrelevant."^  If  there  is  no 
market  at  the  place  erf  the  loss,  the  value  of  the  {nt>perty  at  the 
nearest  market  with  proper  addition  or  deduction  for  freight  is 
to  be  taken. '^  The  owner  of  household  furniture  or  clothing 
recovers  its  usable  value  to  himself  and  not  merely  its  value 
to  a  secondhand  dealer,  though  no  sentimental  value  can  be 
taken  into  account.'"  What  the  property  brought  at  auction 
after  the  loss  is  evidence  of  its  then  value.'"  Where,  by  the 
terms  of  a  policy  of  insurance  upon  goods  contained  in  the 
public  stores,  the  underwriters  agreed  to  make  good  to  the 
assured,  all  such  loss  as  should  happen  to  the  goods  by  fire,  "to 
be  estimated  according  to  the  true  and  actual  cash  value  of  the 
property  at  the  time  the  loss  should  happen,"  the  measure  of 
damages  was  such  value,  notwithstanding  the  duties  upon  the 
goods  had  not  been  paid  or  secured.'*'  So  where  a  distiller  is 
liable  for  the  tax  on  whiskey  destroyed  in  bond,  the  measure 
of  damages  is  the  value  including  the  tax."* 

The  measure  of  damages  is  not,  however,  always  or  neces- 
sarily equal  to  the  market  value  of  the  property.  "The  con- 
tract of  the  insurer  is  not  that,  if  the  property  is  burned,  he  will 
pay  its  market  value;  but  that  he  will  indemnify  the  assured, 
that  is,  save  him  harmless,  or  put  him  in  as  good  a  condition,  so 
far  as  practicable,  as  he  would  have  been  in  if  no  fire  had  oc- 

'••  Plow  Co.  e.  Ids.  Co.  (Tex.  Civ.  New  York:  Beadaaoa  v.  Westaii  M. 

App.},  87  S.  W.  192.  &.  F.  Ins.  Co.,  10  Rob.  164, 43  Am.  Dec. 

'"  Joy  If.  Security  Ina.  Co.,  83  la.  12,  176. 

48  N.  W.  1049.  But  aw  UniUd  SlaUt:  Reading  Ins. 

But  <^.  De  Gnmt  v.  Fultmi,  etc..  Ids.  Co.  v.  Egelhoff,  116  Fed.  393. 

Co.,  4  Bob.  604.  /oun.'  Lewis  v.  BuriiuKtoo  Ins.  Co., 

1"  Western  Assur.  Co.  tr.  Studeba-  80  la.  25B,  45  N.  W.  749. 

ker  Bros.  Manuf.  Co.,  124  Ind.  176,  23  '"  Kentueky:  Queen  Ins.  Co.  w.  Mc- 

N.  E.  1138.  Coin,  105  Ky.  806,  49  S.  W.  80a 

"•Onibbe  b.  N.  S.  Home  Ids.  Co.,  New  York:  W6de  v.  Homrdli^Co^ 

108  N.  C.  472,  13  8.  E.  236.  7  N.  Y.  683. 

'"  Sun  I^lre  Office  v.  Ayeret,  37  Ndi.  "■  Hedger  v.  Union  Ins.  Co.,  17  Fed. 

184,  65  N.  W.  636.  498. 

"^  MoMoehiueiU:  Clement  v.  British 
Abbut.  Co.,  141  Mbbb.  298,  5  N.  E.  847. 
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curred."  "*  If  the  policy  provides  for  an  appraisement  of  the 
loss  by  arbitrators  or  the  parties  agree  to  arbitration,  the  award 
is  binding  upon  both  parties  in  the  absence  of  fraud. '^^ 

A  statement  in  the  proofs  of  loss  does  not  prevent  recovery  of 
a  greater  sum  than  there  claimed.'^'  After  a  partial  loss  has 
been  paid  recovery  for  a  total  loss  occuiring  thereafter  is  limited 
to  the  amount  of  the  policy  leas  the  amount  paid  on  the  prior 
loss."* 

§  722a.  Valued  policies. 

Though  the  practice  of  valuation  is  not  common  in  fire 
policies,  whenever  the  subject-matter  of  the  insurance  is  valued 
the  analogies  of  marine  pohcies  would  seem  applicable.  The 
agreed  valuation  is  binding  in  the  absence  of  fraud  '"  and  par- 
tial losses  should  be  adjusted  on  that  basis.  The  words  "  valued 
at"  or  "worth"  or  some  equivalent  expression  are  necessary  to 
constitute  a  valuation:  the  mere  insurance  of  specified  sums  on 
specified  property  is  not  such.'** 

In  several  jurisdictions  statutes  have  been  enacted  whereby 
the  sum  insured  is  taken  as  conclusive  of  the  value  of  the  prop- 
erty at  the  time  of  the  loss  and  the  measure  of  recovery  for  a 
total  loss  thereof.^'*    Such  statutes  are  usually  confined  to  in- 


■"  Morton,  C,  J.,  in  Waahington  M. 

E.  M.  Co.  K.  Weymouth  &  B.  M.  F.  I. 
Co.,  136  Man.  S03,  fi06. 

'**  Petmrj^aaToa:  Snowden  v.  Kittsn- 
ning  Ins.  Co.,  122  Fa.  502,  16  Atl.  22, 
9  Am.  St.  Rep.  124. 

Canada:  HeroD  r.  H&rtford  Ins.  Co., 
4  Montreal  Super.  Ct.  3S8. 

"*  lowi:   Crittcmden   v.  Springfield 

F.  &  M.  iHB.  Co.,  85  lo.  662,  62  N.  W. 
648,  39  Am.  St.  Rep.  321. 

Michigan:  Sibley  v.  Preacott  Ins. 
Co.,  57  Mich.  14,  23  N.  W.  473. 

"*  Mechanios'  Ins.  Co.  v.  Hodge,  46 
m.  App.  479. 

'"  Maine:  Cuahman  n.  Northwestern 
Ins.  Co.,  34  Me.  487. 

New  York:  Buff&Io  Elevating  Co.  o. 
Frussian  N&t.  Ina.  Co.,  64  App.  Dtv. 
1S2,  71  N.  ¥.  Supp.  918. 

'"Wallace  v.  Insurance  Co.,  4  La. 
289. 

95 


"•  Arkantat:  Rev.  St.,  f  4375. 

Delaware:  Laws  of  Dd.,  cb^.  69S, 
Vol.  18. 

Piorida:  Gen.  8t.  (1906),  {  2776. 

Kantat:  Gen.  St.  (1006),  }  3638. 

Kentucky:  Ky.  St.,  {  700. 

Lotdtiana:  Rev.  St.,  Act  136  (1900), 
!i  1-2. 

Jlfinnesoto.-  Rev.  Laws  (1906),  i  1642. 

Mitrimppi:  Code  of  1906,  }  2S92. 

Mistovri:  Rev.  St.,  i  7969. 

^ebnuta;  Comp.  St.  (1007),  chq>. 
43,  {43. 

New  Hampddre:  Pub.  St.,  chap.  170, 
S6. 

Ohio:  Rev.  St.,  S  3643. 

Oklakoma:  Gen.  St.  (1908),  i  3356. 

Smilh  Caroliiui:  Civil  Code,  S  1815. 

SouA  Dakota:  CivU  Code  (1003), 
E1063. 

Texas:  Civil  St.,  Art.  30S0. 

Wett  Virginia:  Code  (1906),  \  1108. 
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surance  upon  realty  '"^  and  are  not  applicable  save  in  caae  of 
total  loss.  Clauses  in  a  policy  limiting  liability  to  a  fraction 
of  the  cash  value  of  the  property,  or  to  such  proportion  of  the 
value  as  the  sum  insured  bears  to  the  total  insurance,  provi- 
sions  for  arbitration  of  the  amount  of  loss,  or  giving  the  undo-- 
writer  an  election  to  rebuild  are  generally  held  invalid  as  in- 
consistent with  these  statutes.  A  biiilding  is  a  total  loss  within 
the  meaning  of  such  acts  when  it  has  lost  its  identity  as  such, 
though  there  are  portions  of  the  walls  remaining  and  capable  of 
being  used  in  rebuilding. "'  Where  there  are  several  concurrent 
policies  with  the  consent  of  the  underwriters  the  aggr^ate  of 
all  the  policies  is  taken  as  the  value  of  the  property  and  the 
several  amounts  named  are  recoverable."' 

§  723.  Election  of  insurer  to  rebuild— AltenutiTe  contract. 

It  is  a  frequent  provision  in  fire  policies,  that  in  case  of  loss 
the  insurers,  instead  of  paying  it  in  money,  may  rebuild  or  repair 
the  premises,  on  giving  notice  to  the  insured  of  their  election 
to  do  so.  The  policy  Is  in  tins  respect  an  alternative  contract, 
and  the  exercise  of  the  election,  by  giving  the  notice,  convaits 
the  contract  of  insurance  into  a  building  contract;  and  in  case 
the  rebuilding  is  thereupon  begun  and  discontinued  by  the  in- 
surance company,  the  rule  of  damages  is  no  longer  the  amount 
insured,  but  that  necessary  to  complete  the  rebuilding.  And 
where  several  companies  have  given  the  notice,  and  the  con- 
tract thus  substituted  is  broken  by  all,  the  insured  can  recover 

IFiwonsin:  Rev.  St.,  i  1M3.  Teea«;  Murphy  ir.  American  C.I.  Co., 

See,  also,  Imaa:  Code  of  1897,  f  1742.  26  Tex.  Civ.  App.  241,  54  8.  W.  407. 

"°  A  houBG  built  on  a  leased  lot  with         WUoonsin:  linda  v.  St.  Paul  P.  ft 

privilege  of  removal  was  held  to  be  M.  I.  Co.,  93  Wis.  626,  67  N.  W.  1125. 
realty  within  the  meaning  of  the  atat-         Conlra,  Mirmetota:  Northweatern  M. 

ute.    Orient  Ins.  Co.  tr.  Parlin  Oi«n-  L.  I.  Co.  v.  Rochester  G.  I.  Co.,  85 

dorff  Co.,  14  Tex.  Qv.  App.  512,  38  Minn.  48,  88  N.  W.  265,  56  L.  R.  A. 

S.  W.  60.  108,  89  Am.  St.  Rep.  S34. 

'"  Cal^omia:  Williams  e.  Hartford         "'  Iowa:  Wensel  e.  Ina.  Aaaoc,  129 

Ins.  Co.,  54  Cal.  442,  450,  35  Am.  Ii«p.  la.  295,  105  N.  W.  522. 
77.  Mistouri:  Barnard  v.  National  P.  I. 

Kentucky:  Palatine  Ina.  Co.  t-.  WeiM,  Co.,  38  Mo.  App.  107,  117. 
59  S.  W.  509,  22  Ky.  L.  Rep.  994.  Witeontin:  Oahkooh  Gas  U^t  Co.  *. 

Missouri.-  Stevens  v.  Ina.  Co.,  120  Germania  F.  I.  Co.,  71  Wa.  454, 6  Am. 

Mo.  App.  88.  96  S.  W.  084.  St.  Rep.  233. 
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against  any  one  of  them  the  whole  cost  of  completing  the  res- 
toration of  the  building,  leaving  the  company  against  whom  the 
judgment  is  recovered  to  obtain  contribution  from  the  others.'" 
Where  the  company  elects  to  rebuild,  and  after  waiting  some 
time  refuses  to  do  so,  the  insured  may  recover  under  the  policy 
what  it  would  have  cost  the  company  to  rebuild  at  the  date  of 
refusal,  together  with  damages  for  injury  to  the  property 
through  the  exposure."*  But  it  has  been  held  that  if  he  so 
desires  the  assured  may  in  such  a  case  treat  the  election  of  the 
underwriter  as  no  longer  binding  and  may  sue  on  the  original 
contract  for  money  indemnity."*  Rent  of  the  land  during  the 
period  of  the  delay  was  also  allowed  in  an  Illinois  case."*  This 
rule  seems  questionable  in  that  it  loses  ^ht  of  the  fact  that  the 
contract,  by  the  election  of  the  company,  has  become  a  con- 
tract to  rebuild.  If  the  repairs  are  made  in  good  faith,  but  do 
not  make  the  building  equal  in  value  to  the  original  structure, 
the  difference  in  value  between  the  building  before  loss  and  as 
repwred  is  the  measure  of  damages.'"  Upon  a  partial  loss  the 
insurer  elected  to  reinstate;  but  the  pubUc  authorities  con- 
demned the  building  for  causes  apart  from  those  insured  against 
and  removed  it.  The  insurer,  notwithstanding  the  action  of 
the  authorities,  was  held  bound  to  reinstate,  which  io  this 
case  practically  compelled  them  to  pay  for  a  total  loss.'** 
Where  biiilding  inspectors  refused  to  allow  the  erection  of  a 
frame  building  the  underwriter  was  held  bound  to  rebuild  with 
brick.'"  If  during  the  running  of  the  policy  and  before  com- 
plete reinstatement  of  a  partial  loss,  a  second  fire  destroys  the 

>**  Morrell  v.  Irving  F.  I.  Co.,  33  tinue  occupancy,  the  assured  was  al- 

N.  Y.  429,  SS  Am.  Dec.  396.  lowed  to  recover  the  value  of  the  lost 

"*  American  C.  I.  Co.  v.  McLana-  term.    Henderson  n.  Sun  M.  I.  Co.,  48 

than,  11  Kan.  533.  La.  Ann.  1031,  20  So.  164,  55  Am.  St. 

"•  Langan  v.  JEtiu>  Ine.  Co.,  99  Fed.  Rep.  392. 
374.  «  Brown  v.  Royal  Ins.  Co.,  1  E.  ft  E. 

"<  Home  M.  F.  I.  Co.  v.  Garfield,  60  853.    It  would  seem  that  Oie  company 

111.  124,  14  Am.  Rep.  27.  would  be  called  upon  to  pay  the  whole 

>"  VniUd  Stalei:  Hartford  F.  I.  Co.  value  of  the  building,  even  if  it  were 

o.  Peebles  Hotel  Co.,  82  Fed.  S4a.  greater  than  the  risk ;  for  having  elected 

Mattaehuadta:  Fuker  v.  £a^  F.  I.  to  reinstate,  the  owner  became  entitled 

Co.,  9  Gray,  162.  to  a  building  equal  in  value  to  the  one 

Where  the  building  coU^wed  owing  destroyed, 
to  defective  rebuilding  and  the  tenant         "•  Fire  Assoc,  tr.  Rosenthal,  108  Pa. 

of  the  insured  was  obliged  to  discon-  474,  1  Atl.  303. 
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entire  property,  the  insurer  is  not  entitled  to  credit  for  the 
amount  already  expended  but  must  make  good  the  whole  of  the 
second  toBS  up  to  the  amount  insured."'  Where  there  is  no 
clause  in  the  policy  giving  the  insum  the  ri^t  to  r^uild,  no 
such  right  existe."' 


§  723a.  Prozisuite  cause. 

A  policy  against  fire  covers  only  such  dami^  as  is  caused  by 
a  hostile  or  unintended  fire."'  Where  such  a  fire  causes  the 
loss  there  may  be  recovery  for  all  ensuing  danu^  irrespective 
of  intervening  acts  of  human  f^nts.  Thus  where  a  wooden 
building  is  injured  by  fire  and  a  city  ordinance  prevents  its 
repair  it  is  deemed  a  total  loss,"*  or  if  the  cost  of  repairs  is 
increased  by  reason  of  such  an  ordinance  the  increased  cost 
is  recoverable."*  So  too  where  a  building  is  blown  up  to  pre- 
vent the  spread  of  a  conflagration  there  may  be  recovery 
whether  the  act  was  l^al  or  illegal."'  The  insurer  is  liable  for 
all  losses  arising  out  of  bona  fide  efforts  to  extinguish  the  fire 
or  save  the  insured  property  therefrom,  such  as  damage  by 
water, '^  expense  of  packing  goods  preparatory  to  removal 
from  a  threatened  building,*"  or  damage  sustained  during  such 


"•Smith  0.  Colonial  Mut.  P.  Ins. 
Co.,  6  Vict.  L.  R.  200. 

"<  Wallace  f.  Inaurance  Co.,  4  La. 
289. 

"*  Mcusadaimas:  Way  5.  Abiagton 
Mut.  P.  Ins.  Co.,  166  Maffi.  67,  43  N. 
E.  1032,  32  L.  R.  A.  608,  66  Am.  St. 
Rep.  379. 

Eimktnd:  Austin  v.  Drewe,  6  Taunt. 
436. 

"*Lovuiana:  Montelwne  p.  Royal 
Im.  Co.,  47  U.  Aon.  1563, 18  So.  472. 

Michigan:  Brady  b.  North  Weatcm 
Ins.  Co.,  11  Mich.  425. 

Mimumta:  Laridn  f.  Glen  Palls  Ins. 
Co.,  80  Minn.  627,  83  N.  W.  409. 

Mitaouri:  0'Keef«  v.  Liveipool,  etc., 
Ins.  Co.,  140  Mo.  fi58,  41  S.  W.  922,  39 
L.  R.  A.  819,  62  Am.  St.  Rep.  742. 

"<  dfaMoeftuMU*.'  Hewins  t>.  London 
AssuT.  Co.,  184  Mass.  177,  68  N.  E. 


Permayhania:  PennBylrania  L.  Co. 

0.  Phila.    CoatiibuUonship,   201    I^ 
497,  51  Atl.  361. 

"•ATeto  York:  City  P.  Ins.  Co.  p. 
Corhes,  21  Wmd.  367,  34  Aio.  Dec. 
258. 

Pentuyhania:  Greenwald  o.  Ins.  Co., 
3  Phila.  323,  7  Am.  L.  Reg.  282. 

"•  LouMiima:  Geiaek  v.  Oresoent  M. 

1.  Co.,  19  La.  Ann.  297. 
MoMoehutMt:  Lewis  c.  SfHingBeU 

F.  A  M.  I.  Co.,  10  Gray,  159. 

Michigan:  John  Davis  A:  Co.  v.  Is- 
Buranoe  Co.  of  N.  America,  116  Midk. 
382,  73  N.  W.  393. 

Miswuri:  Cobo  v.  National  F.  L  Co., 
96  Mo.  App.  315,  70  S.  W.  259. 

North  Carolina:  Whitehurat  t>.  Fay- 
etteville  M.  I.  Co.,  51  N.  C.  (6  Jones) 
352. 

■"  Ins.  Co.  tr.  Leader,  121  Ga.  260,  48 
S.  E.  972. 
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removal  "■  including  loss  by  theft.'"  Where  a  fire  caused  a 
short  circuit  of  an  electric  current,  the  damage  to  machinery 
of  which  the  electricity  was  the  immediate  cause  was  held  re- 
coverable. >*>  Damage  from  falling  w^ls  which  had  been  weak- 
ened by  fire  but  did  not  fall  for  several  days  thereafter  has 
been  held  to  be  covered  by  a  fire  policy."' 

§  724.  Consequential  loss. 

The  damages  for  delay  in  payment  are  confined  to  intCTest 
on  the  amount  from  the  time  payment  is  due  imder  the  policy. 
Thus  where  there  is  a  provision  for  payment  within  a  stipulated 
time  after  proof  of  loss,  interest  is  recoverable  from  the  date 
set."*  If  the  policy  does  not  fix  the  date  of  payment,  interest 
is  recoverable  from  the  date  of  demand  and  refusal.**'  Where 
it  does  not  appear  that  there  was  a  demand  and  wrongful  re- 
fusal before  action  brought,  interest  should  be  allowed  only 
from  the  fihng  of  the  writ,  "*  but  where  the  insurer  waives  proofs 
of  loss  and  repudiates  all  liability  interest  is  computed  from  the 
time  of  the  loss.**"   When  the  delay  in  payment  is  due  to  fault 


"*  Dulrict  a}  Cotumbta:  Holtiman  v. 
Franklin  Ins.  Co.,  12  Fed.  Cas.  No. 
6,049,  4  Cntnch  C.  C.  296. 

Qeorgia:  Caw  t>.  Hartford  fire  Ina. 
Co.,  13  m.  676. 

Maine:  White  v.  Republic  F.  I.  Co., 
S7  Me.  91,  2  Am.  Rep.  22. 

Oldahoma:  Fartnen'  i.  M.  I.  Co.  o. 
Cuff,  116Pac.435. 

"•  Kenluckj/:  Leiber  o.  Liverpool  Ina. 
Co.,  6  Buoh,  639,  09  Am.  Dec.  69fi. 

L<mistana:  Talamon  o.  Home  M.  I. 
Co.,  16  La.  Ann.  426. 

Nem  York:  Tilton  v.  Hamilton  F.  I. 
Co.,  14  How.  Pr.  363. 

Oldahoma:  FarmcM'  A  M.  I.  Co.  ». 
Cuff,  116  Pac.  435. 

Pmruyleania:  Independent  M.  I.  Co. 
D.  Agnew,  34  Pa.  96,  7S  Am.  Dec.  638. 

I"  Lynn  G.  &  E.  Co.  v.  Meriden  P.  I. 
Co.,  15S  Man.  670,  33  N.  E.  690,  20 
L.  R.  A.  297,  35  Am.  St.  Rep.  S40. 

"1  RuBsell  D.  Ina.  Co.,  100  Minn.  S28, 
111  N.  W.  MO. 


But  see  Cueots  v.  R<^  Ins.  Co.,  98 
Ga.  720,  27  S.  B.  172. 

"'Florida:  Hanorer  F.  I.  Co.  v. 
Lewis,  27  Fla.  219,  10  So.  297. 

IlUnoit:  Knidietbooker  Ins.  Co.  v. 
Gould,  80  ni.  388. 

loiea:  Wenael  ■>.  Ins.  Assoc.,  129  la. 
295,  105  N.  W.  622. 

Kentuekv:  Home  Ins.  Co.  v.  Patter- 
son, 12  Ey.  L.  Rep.  941. 

Montana:  Randall  v.  American  F.  I. 
Co.,  10  Mont.  340,  25  Pac.  953,  24  Am. 
St.  Rep.  50. 

New  York:  Schmitt  v.  Boston  Ins. 
Co.,  82  App.  Div.  234,  81  N.  Y.  Supp. 
767. 

u>  Baltimore  F.  I.  Co.  e.  Loney,  20 
Md.20. 

w  Thwing  V.  Great  Western  Ina.  Co., 
Ill  Mass.  93. 

'"NdjToiAa:  Hartford  P.  L  Co.  f. 
lAndfare,  63  Neb.  6B0,  88  N.  W.  779. 

WaMngUm:  Glorer  v.  Roobeeter  G. 
I.  Co.,  11  Waah.  143,  39  Pac.  38. 
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of  the  asBiired,  these  rules  do  not  apply,"*  Dor  is  the  insum 
liable  for  interest  when  the  proceeds  of  the  policy  have  been 
subjected  to  trustee  process."'' 

The  contract  of  insurance  does  not  permit  recovery  for  loss 
suffered  by  interruption  of  business,  loss  of  possible  profits  or  of 
rents  during  the  period  of  rebuilding  unless  especially  stipulated 
for  in  the  pohcy.'*'  In  a  peculiar  case  in  New  York  the  def raid- 
ant  insured  from  loss  by  fire  the  plaintiff's  royalties,  accruing 
under  an  exclusive  license  to  use  the  plaintiff's  patent  for  re- 
fining oil.  The  manufactory  of  the  hcensee  was  destroyed  by 
fire.  The  measure  of  recovery  was  held  to  be  the  loss  of  roy- 
alties caused  by  loss  of  use  of  the  works  during  rebuilding,  not 
merely  the  loss  of  royalties  on  the  oil  destroyed."* 

§  726.  Recoveiy  by  owner  of  a  limited  interest. 

Any  person  having  any  legal  interest  in  property  may  insure 
it  for  the  benefit  of  all  concerned  and  recover  the  whole  loss  up 
to  the  amount  of  insurance,  holding  the  balance  (if  any)  above 
his  own  interest  for  the  benefit  of  the  equitable  or  legal  owner  of 
it.  A  bailee — for  instance,  a  condgnee  or  commission  agent — 
may  insure  and  recover  the  whole  value,  holding  the  balance 
over  his  own  interest  for  the  owner."*  A  fire  poUcy  on  goods 
described  generally  as  "the  property  of  the  insured  or  held  by 
him  in  trust,"  covers  cloth  of  other  parties  left  with  him  to  be 
made  into  clothing,  and  extends  to  the  whole  value  of  such 
goods.    It  is  not  limited  to  the  bailees'  interest  or  lien  for 

■■*  Ltndnana:  Gettwerth  v.  Teutooia  Penntffieama:   Ftimera'   Mot.   lu. 

Ina.  Co.,  29  La.  Ann.  30.  Co.  v.  New  Holland  Tunipike  Co.,  122 

Minnetota:   Schrepfer  b.    Rockford  Pa.  37. 

Ins.  Co.,  77  Minn.  291,  79  N.  W.  1005.  Entfland:  In  the  Matter  of  Wri^t 

Orefflm:  Stemmer  o.  Scottish  Iiu.  Co.,  and  Pole,  1  A.  A  B.  621. 

33  Ore.  65,  49  Pac.  SSS.  "•  Natural  F.  O.  Co.  d.  CStuens' 

■"  iVeu>  Hamptkire:  Swomscot  Mach.  Ins.  Co.,  106  N.  Y.  535,  60  Am.  Rep. 

Co.  V.  Partridge,  26  N.  H.  369.  473. 

Vermont:  IMatt  v.  Continental  Ina.  "^  VniUd  State*:  Home  Ins.  Co.  v. 

Co.,  62  Vt.  lee,  19  Atl.  637.  BalUmore  Warehouse  Co.,  93  U.  & 

'•>  LouMtana:   Pontalba  r.   Phcenix  627,  23  L.  ed.  868. 

Asa.  Co.,  2  Rob.  131,  38  Am.  Dec.  206.  Mta-yland:  Hough  b.  People's  F.  I. 

MoMocAusetii.-    Hewins   tr.    London  Co.,  36  Md.  398. 

Aaaur.  Corp.,  184  Mass.  177,  68  N.  £.  Yetc  York:  De  Farut  b.  Fulton  F.  I. 

62.  Co.,  1  Hall,  84. 
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charges."'  Warehousemen  and  wharfingers  with  whom  goods 
are  deposited  have  an  insurable  interest  in  such  goods,  although 
no  previous  authority  to  insure  has  been  given  by  the  real 
owners,  nor  any  notice  given  to  them  of  such  insurance,  and 
the  insured  are  entitled  in  such  a  case  to  recover  from  the  insur- 
ance office  the  full  value  of  the  goods  destroyed  by  fire.  They 
are,  of  course,  liable  to  account  to  the  true  owners  for  the  ex- 
cess of  the  money  received  beyond  the  amount  of  their  own 
charges  in  respect  of  such  goods.  "^ 

A  mortgagor  who  insures  recovers  the  whole  amount  of 
loss,"'  and  so  does  the  mortgagee  who  insures  in  connection 
with  the  mortgagor."^  But  where  the  mortgagee  insures  with- 
out the  privity  of  the  mortgagor,  he  is  by  the  better  opinion 
restricted  to  the  amount  of  the  loan  impaid  at  the  time  of 
Iobb;  "*  though  in  some  jurisdictions  he  is  allowed  to  recover 
the  whole  value  of  the  property.*"  He  is  generally  required  to 
surrender  his  mortga^  to  the  insurer.'"  If,  after  the  destruc- 
tion of  the  property,  the  mortgagee  has  foreclosed  the  mort- 
gage, it  has  been  said  that  he  can  recover  only  such  an  amount, 
besides  what  he  got  on  the  foreclosure  sale,  as  would  indemnify 


>•>  StiUwdl  V.  StE4>le8, 19  N.  Y.  401. 

Contra,  Poriu  v.  Qenend  Interest 
Absut.  Co.,  6  Pick.  (Maas.)  34. 

in  Waters  e.  Monarch  Ins.  Co.,  5 
E.  &  B.  870. 

"•  Uniled  Staiee:  Carpenter  b.  Provi- 
dence W.  I.  Co.,  16  Pet.  496,  10  L.  ed. 
1044  (Kmbfe). 

JfauacAu«eU«:  Strong  t>.  Manufao- 
turera'  Ins.  Co.,  10  Pick.  40,  20  Am. 
Dec.  607. 

'"Kemochan  v.  New  Yorit  B.  F.  I. 
Co.,  17  N.  Y.  428. 

■"  United  Staiea:  Carpenter  v.  Provi- 
dence W.  I.  Co.,  16  Pet.  495,  10  L.  ed. 
1044. 

Maryland:  Hanover  F.  I.  Co.  o. 
BrowD,  77  Md.  64,  26  Atl.  989,  27  AU. 
314,  39  Am.  St.  Rep.  386. 

Matmtdnu^t:  Haley  o.  Mtg.  P.  A 
M.  I.  Co.,  120  Mass.  292. 

Miatowri:  Convis  v.  Citizens'  M.  F.  I. 
Co.,  18  Mo.  262,  m  Am.  Dec.  299. 


New  Jersey:  Suaaex  Ins.  Co.  v.  Wood- 
ruff, 26  N.  J.  L.  541. 

Waahinnton:  Herzog  v.  Ins.  Co.,  36 
Wash.  611,  79  Pac.  287. 

"*  lUmoit:  Honore  f.  Lamar  F.  I. 
Co.,  51  lU.  409. 

Maine:  Concord  U.  M.  P.  I.  Co.  v. 
Woodbury,  46  Me.  447;  Biddeford  Sav- 
ing Bank  t>.  Dwelling  House  Ins.  Co., 
81  Me.  566,  18  Atl.  298. 

MauackuaeOe:  King  p.  StaU  M.  F.  I. 
Co.,  7  Cush.  1,  54  Am.  Dec.  683. 

•"  UnUed  Staiea:  Carpenter  ».  Provi- 
dence W.  I.  Co.,  16  Pet.  495,  10  L.  ed. 
495. 

lUinoie:  Honore  v.  Lamar  F.  I.  Co., 
SI  HI.  409. 

Nea  Jenty:  Sussex  Ina.  Co.  v.  Wood- 
ruff, 26  N.  J.  L.  641. 

Conlra,  Ma»»aehu»etti:  King  v.  State 
M.  F.  I.  Co.,  7  Cuah.  1,  54  Am.  Deo. 
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him."*  So  too  a  deduction  was  made  where  the  property  was 
sold  after  the  fire  a&d  the  proceeds  aji^lied  to  the  mortgage 
drf>t."»  WhMB  a  mortgagee  insures  property,  his  recovery  is 
not  affected  by  the  fact  that  the  mortgagor  has  repaired  the 
premises,™  or  that  there  still  remains  adequate  security  for  the 
debt."'  The  asognee  of  a  mortgagee  may  recov»  the  full 
damage  to  the  property  not  exceeding  the  mortgage  debt  or 
the  amouht  of  the  poUcy  irrespective  of  the  amount  paid  ios 
the  assignment.** 

Levy  of  execution  does  not  prevent  recovery  by  the  execu- 
tion debtor  ior  the  full  damage  to  the  property  inmu^  so  long 
as  he  retains  an  eqmty  of  redemption  therein."" 

Inasmuch  as  the  interest  of  an  unpaid  vendor  of  realty  is 
fH^cisely  measurable,  recovery  on  a  fire  policy  covering  such  an 
interest  should  be  limited  to  the  amount  of  the  unpaid  purchase 
money,*"*  but  in  many  instances  the  full  value  of  the  property 
not  exceeding  the  sjnount  of  the  policy  has  been  awarded,  the 
vendor  holding  the  surplus  above  his  own  interest  for  the 
vendee.*"'  The  conditional  vendor  of  personalty  has  also  been 
allowed  to  recover  the  full  amoimt  of  the  policy  not  exceeding 
the  value  of  the  property  though  in  excess  of  the  xmpiud  pur- 
chase money.*"*  Where  the  vendee  is  still  liable  for  the  price 
such  a  holding  seems  erroneous.  An  assured  vendor  of  realty 
who  has  conveyed  the  premises  but  is  seeking  to  set  aside  l^e 
deed  for  fraud  cannot  recover  the  value  of  the  buildiog  ox  of 
possession  in  the  absence  of  a  writ  for  possession.*"^   A  vendee 

■■Hadtejro.  IiMunDoeCo.,  66N.H.  >MShotweU  v.  Jefferson  Ins.  Ca,  5 

110.  Bonr.  (N.  Y.)  247. 

"•HMTia  p.  Gsspee  F.  &  M.  Co.,  9  ■•  Maine:  Gtrnnt  v.  Elliot  M.  F.  I. 

R.  I.  207.  Co.,  7fl  Me.  514. 

■"FosW  IT.  Equitable  InB.  Co.,  2  Pmmtj^fania:  Imniranee  Co.  w.  Dp- 
Gray  (Man,),  216.  degroff,  21  Pa.  51,  59  Am.  Dec  749. 

•■>  V«w  Ym*:  K«kt  v.  Mtai^  Ins.  Co.,  Sngiand:  CoUingridge  v.  Bayti  Ei- 

84  App.  EBv.  428,  82  N.  Y.  Supp.  817;  change  Aawir.  Corp.,  3  Q.  B.  D.  178. 

Uhfelder  e.  Ins.  Co.,  44  Mbc.  153,  89  *"  MaataekuaetU:  Boston,  etc..  Ice 

N.  Y.  Supp.  792.  Co,  e.  Royal  Ins.  Co.,  12  AHen,  3S1, 90 

Pmtuj^vmiia:    Rex    e.    Merchanta'  Am.  Dec.  161. 

InB.  Co.,  2  PhUa.  357.  PennayUnnvi:  Burson  e.  Mre  Aflsoc., 

""Excelsior  F.  I.  Co.  e.  Royal  Ina.  136  Pa.  267,  20  Atl.  401,  20  Am.  St. 

Co.,  66  N.  Y.  343,  14  Am.  R«p.  271.  Rep.  919. 

"•Oaxko.  New  England  M.F.I.Co.,  «"  Monroe  v.  Southern  M.  I.  Co.,  63 

6  Ciuh.  (Ma».)  342,  53  Am.  Dec.  441.  Qa.  660. 
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who  has  entered  into  possession  but  has  not  yet  received  a  con- 
v^ance  or  paid  the  whole  of  the  purchase  price  naay  recover 
the  full  value  of  the  building  to  the  extent  of  the  sum  insured.*" 

A  reversioner  who  has  given  to  the  lessee  an  option  to  pur- 
chase is  entitled  to  the  full  value  of  the  property  at  the  time 
of  the  fire.™  Where  a  lessee  is  bound  to  restore  the  premises 
in  their  originai  condition  at  the  expiration  of  the  term,*"  or 
where  the  lessee  has  erected  buildings  upon  the  demised  prem- 
ises with  privilege  of  removal,  the  amoimt  of  recovery  is  the 
actual  cash  value  of  the  property  as  it  stood  before  the  fire, 
but  not  merely  the  value  of  the  buildit^  for  purposes  of  re- 
moval.*" Otherwise,  however,  the  insurable  interest  of  a  lessee 
for  years  is  the  value  of  his  lease,  and  that  is  the  measure  of  his 
recovery  '•'  unless  the  policy  is  so  issued  as  to  cover  the  in- 
terests of  both  lessor  and  lessee.*^*  As  to  the  measure  of  dam- 
ages upon  a  pohcy  issued  to  a  life  tenant  the  authorities  are  in 
coufiict.  The  true  rule  seems  to  be  the  full  amount  of  the 
damage  to  the  premises  not  exceeding  the  amount  of  the 
pohcy,*"  for  the  interest  of  a  life  tenant  is  not  accurately  meas- 
urable and  those  cases  which  award  damages  upon  the  basis  of 
the  assured's  expectancy  of  life  "*  do  not  guarantee  complete 
indemnity. 

Recovery  by  a  part  owner  or  tenant  in  common  should  be 

""  ^ina  Ina.  Co.  ».  Tylw,  10  Wend.         "*  lUinoit:  Andes  Ina.  Co.  v.  Fieh,  71 

(N.  Y.)  385,  30  Am.  Dec.  90.  m.  920, 

■■  Plaoten'  M.  I.  Co.  b.  Rowland,  60         Iowa:  Merrett  e>.  FtumeTB'  Ins.  Co., 

Md.  236.  42  !&.  11. 

"<■  Imperial  F.  I.  Co.  o.  Murray,  73         FmniylKmwi.-     Welah     v.     Londcm 

Pa.  13.  Aanir.  Corp.,  ISl  P&.  607,  25  Atl.  142, 

*"  New  York:  Lament  v.  Ch&tham  31  Am.  St.  Rep.  786. 
Ina.  Co.,  1  Hall,  41.  Canada:  CaldweU  v.  Stadacona  F.  & 

Ohio:  Merchants'  Ins.  Co.  v.  Prick,  2  L.  I.  Co.,  11  Can.  212. 
Am.  L.  Rec.  336.  "•  Kentueky:  Agricultural  Ine.  Co.  v. 

See  UmUd  StaUa:  Washington  Mitls  Yates,  10  Ky.  L.  Rep.  984;  Hartford 

M.  Co.  V.  Commercial  F.  I.  Co.,  13  InB.  Co.  ir.  Haas,  87  Ky.  631,  9  8.  W. 

Fed.  646.  720,  10  Ky.  L.  Rep.  573,  2  L.  R.  A.  64. 

Maaaaektiaeat:  Washington  Mills  E.         New     York:    Boekman    v.    Fulton 

M.  Co.  V.  Weymouth  &  B.  I.  Co.,  13fi  Counties  Farmers'  Mut.  F.  Ins.  Assoc., 

Mass.  503.  66  App.  Kv.  72,  73  N.  Y.  Supp.  110. 

*"  Niblo  p.  North  American  F.  I.  Co.,         See    also    MauaehuaelU:    Doyle   v. 

I  Sandf,  (N.  Y.)  551.  American  P.  Ins.  Co.,  181  Mass.  139, 

»"  Home  Ina.  Co.  v.  Gibson,  72  Misa.  145,  63  N.  E.  394  (recovery  by  tenant 

AS,  17  So.  13,  48  Am.  St.  Rep.  535.  by  courtesy  initiate  eatimated  atxard- 
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limited  by  tiie  value  of  his  interest  unlesB  the  policy  is  for  the 
benefit  of  all  concerned.'**  A  carrier  who  is  liable  to  the  ovner 
may  recover  the  full  value  of  the  property  insured.*" 

§  726.  Clauses  limiting  liability. 

Unless  the  policy  contains  provisions  to  the  contrary  the 
insured  luider  a  fire  policy  may  recover  from  any  underwriter 
the  full  amount  of  damage  to  the  property  up  to  the  amount  of 
the  insurance."'  Frequently,  however,  recovery  is  expressly 
limited  to  a  definite  fraction  of  the  cash  value  of  the  property, 
or  to  such  proportion  of  the  loss  as  the  sum  underwritten  beais 
to  the  whole  amount  of  insurance  upon  the  property.  Apart 
from  statutes  these  conditions  are  valid.  Where  by  law  or  by 
the  terms  of  the  policy  only  a  certain  proportion  of  the  total 
value  of  property  is  to  be  insured,  that  proportion  is  to  be  de- 
termined by  the  value  at  the  time  of  the  toss,  and  not  by  Uie 
value  stated  in  the  poUcy.*"  Clauses  providii^  for  a  pro-rating 
of  the  loss  among  the  various  insurers  apply  only  to  insurance 
in  force  at  the  time  of  the  loss  ^^  and  covering  the  same  interest 
in  the  same  property.^''  Thus  policies  taken  out  by  mortgagee 
and  mortgagor  do  not  constitute  double  insurance,**'  but  where 
a  policy  is  taken  by  a  warehouseman  upon  goods  "his  own  or 
held  in  trust"  and  the  owner  also  insures,  the  loss  must  be  ap- 
portioned between  the  two  companies."'    Occasionally  a  policy 

ing  to  the  life  e:q)ectandee  of  both  the         New  Hampthire:  Atwood  r.  TJnioD 

osMired  and  his  wife).  M.  F.  I,  Co.,  28  N.  H.  234;  Huckiin  w. 

M  Cuny  V.  Commonwealth  Ina.  Co.,  People's  M.  F.  I.  Co.,  31  N.  H.  238. 
10 I^ck. 635, 20 Am. Deo. M7; Clement         "Hoffman   k.    Insurance   Co.,  88 

V.    BiitiBh'America    Aaaur.    Co.,    141  Tenn.  735,  14  S.  W.  72. 
Mase.  298,  5  N.  E.  847.  "=  Tradera'  Ina.  Co.  v.  Pacaud,  150 

<"  Western,  etc.,  Kpe  lines  p.  Home  IIL  245, 37  N.  K  460,  41  Am.  St.  Kep. 

Ins.  Co.,  145  Pa.  346,  22  Atl.  665,  27  355. 
Am,  Rep.  703.  ">  lOinoU:  Niagara  F.  I,  Co.  r.  Scam- 

"'Kentudcy:  London,  etc.,  F.  Ins.  mon,  144  lU.  490,  28  N.  E.  919. 
Co.  V.  Tumbull,  86  Ky.  230,  S  S.  W.         KmlwAy:  Home  Ina.  Co.  v.  Eoob, 

542,  9  Ky.  L.  Rep.  644,  113  Ky.  360,  68  8.  W.  453,  24  Ky  L. 

JVuaouri:  Clem  v.  Genoiui  Ine.  Co.,  Rep.  223,  101  Am.  St.  Rep.  354,  58 

36  Mo.  App.  560.  L.  R.  A.  58. 

*"  MaatadmtetU:  Poet  v.  Hampehire         New  Hanpilan:  Tuck  v.  Hnrtioid  F. 

M.  F.  I.  Co.,  12  Met.  565,  48  Am.  Dec.  Ina.  Co.,  56  N.  H.  326. 
702.    (But  see  Ellis  v.  Albany  City  Ins.         "■  Home  Ins.  Co.  v.  Baltimore  Wue- 

Co.,  4  Met.  206;  I%ilHpa  v.  Merrimack  house  Co.,  93  V.  S.  527,  23  L.  ed.  868i 

Mut.  F.  Ins.  Co.,  10  Cush.  360.)  Bobbins  v.  Firemen's  Fund  Ins.  Co.,  30 
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may  contain  a  clause  of  double  limitation.  Thus  under  a  policy 
of  fire  insurance  for  $2,000,  on  property  insured  elsewhere  for 
$3,000,  which  contained  the  following  provisions:  "When  prop- 
raty  is  insured  by  this  company  solely,  three-fourths  only  of 
the  value  will  be  taken;  and  in  cases  of  loss  this  company  will  be 
liable  to  pay  three-fourths  only  of  the  value  at  the  time  of  the 
loss,  but  in  no  case  more  than  is  insured  by  this  company.  In 
case  of  loss  or  damage  of  property  on  which  authorized  double 
insurance  subsists,  this  company  shall  be  liable  to  pay  only 
such  proportion  thereof  as  the  sum  insured  by  this  company 
bears  to  the  whole  amount  insured  thereon,  such  amount  not  to 
exceed  three-fourths  of  the  actual  value  of  the  property  at  the 
time  of  the  loss,"  the  plaintiff  was  held,  by  the  Supreme  Court 
of  Massachusetts,  entitled  to  recover  only  two-fifths  of  three- 
fourths  of  the  loss.'^*  Many  interesting  cases  have  arisen  as  to 
the  apportionment  of  losses  on  property  covered  by  both  specific 
and  blanket  policies,  the  latter  also  including  other  property, 
but  an  analysis  of  these  authorities  is  beyond  the  scope  of  the 
present  work.'" 

Where  a  single  policy  insures  several  different  classes  of 
property  for  separate  amounts  indemnity  for  any  class  ia  lim- 
ited to  the  fund  assigned  to  it  and  an  excessive  loss  on  one  class 
cannot  be  made  up  out  of  another.*'' 

§  727.  Breach  of  contract  to  issue  policy. 

A  contract  to  execute  a  fire  policy  is  a  proper  subject  for 

Fed.    Cas.    No.    11,881,    16   Blatchf.  New  York:  Mayer  b.  American  Ins. 

122.  Co.,  2  N.  Y.  Supp.  227;  Ogden  n.  East 

"•  Haley  c.  Dorchester  M.  A  F.  I.  River  Iiu.  Co.,  60  N.  Y.  388,  10  Am. 

Ca.,  12  Gray  (Maw.),  545.  Rep.  492. 

"*  See  the  following  cases:  Canada:    Toronto    First    Unitarian 

t/mfaif  SUda:  Page  ?.  Sun  Ins.  Office,  Congregation  t>.  Weet«m  Amir.  Co.,  26 

74  Fed.  203,  20  C.  C.  A.  397,  33  h.  R.  TJ.  C.  Q.  B.  178. 

A.  249.  ■*■  UniM  Slalet:  Cariwits  d.  Gei^ 

Connsctiad:  Schmaelile  v.  London,  mania  F.  Ina.  Co.,  S  Fed.  Cas.  No. 

etc.,  F,  Ins.  Co.,  75  Conn.  397,  63  AU.  2,416a. 

763,  06  Am.  St.  R«p.  233,  60  L.  R.  A.  Alabama:  Home  Im.  Co.  v.  Adlw,  71 

636.  Ala.  616. 

Totaa:  Erb  v.  Fidelity  Ins.  Co.,  09  la.  Kentuckj/:  JEtoA  Ins.  Co.  o.  Glaa- 

727,  69  N.  W.  261;  Leoure  Lumber  Co.  gow  E.  L.  Co.,  107  Ky.  77,  K!  S.  W. 

€..  Mutual  P.  I.  Co.,  101  la.  514,  70  976,  21  Ky.  L.  Rep.  726. 
N.  W.  761. 
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specific  performance  and  when  a  loss  has  occuired  before  the 
filing  of  the  bill,  equity,  in  order  to  avoid  multiplicity  of  suits, 
will  decree  the  payment  of  the  same  damages  as  would  be  re- 
coverable at  law.*"  It  has  also  been  held  that  in  a  suit  at  law 
for  refusal  to  issue  a  policy,  the  measure  of  damages  after  a  fire 
is  the  same  amoimt  as  would  have  been  recovered  had  the  pd- 
icy  been  iesued.*" 

§  728.  Reinsurance. 

An  insurer  frequently  finds  it  advisable  to  secure  protection 
from  loss  by  reinsuring  in  another  insurance  company.  The  in- 
surer still  remains  liable  upon  the  original  contract,  but  is  in- 
demnified against  loss  by  the  reinsurer.  Upon  a  loss  happening, 
the  original  insurer,  upon  a  principle  that  will  be  discussed  in  a 
later  chapter,  may  at  once  sue  the  reinsurer  and  recover  the 
amount  of  the  loss,  without  first  havii^  paid  it.*^  It  has  been 
held  that  this  may  be  done  even  if  the  insurer  is  insolvent  and 
unable  to  pay  the  claim  **'  or  has  piud  but  a  small  portion  of  the 
amount  of  the  judgment.*'^  But  if  the  insurer  has  adjusted  the 
loss  without  suit,  he  can  recover  no  more  than  the  amount  he 
has  paid.***  Upon  claim  being  brought  against  the  insurer,  no- 
tice may  be  given  to  the  reinsurer,  whose  duty  it  then  becomes 
either  to  contest  the  claim  or  to  adjust  it.***  In  a  case  of  this 
sort  ***  Story,  J.,  said: 

"  If  notice  of  a  suit,  threatened  or  pending,  upon  the  original 

Neu>  Yark:  BladcatoBe  ».  Alemiwinh 
P.  I.  Co.,  SO  N.  Y.  104.    See  dup. 

1S7.  zxxTi 

Kentucky:  Security  Ins.  Co.  v.  Ken-         **°  Miuouri:    Strong    k.    Amenean 

tucky  In*.  Co.,  7  Buah,  81,  3  Am.  R«p.  Cent.  Ina.  Co.,  4  Ho.  App.  7. 
301.  New  York:  Hone  b.  Mutual  Safety 

ifaruland:  PhcKkix  Ina.  Co.  v.  Ry-  Ins.  Co.,  1  Sandf.  137. 
Und,  m  Md.  437,  16  All.  lOB.  ■"  Ooaaolidnted  Ins.  Co.  k.  Cadww, 

»  New  York:  Poet  v.  Mtaa,  Ins.  Co.,  41  Md.  59. 
43  Barb.  357;  AngeU  v.  Hartfofd  F.  I.         »■  QliDois  Mut.  P.  I.  Co.  e.  Andes 

Co.,  S»  N.  Y.  171,  17  Am.  Rep.  322.  Insurance  Co.,  67  lU.  382, 16  Am.  Btp. 

Witemuin:  Campbell  f .  American  F.  620. 
I.  Co.,  73  Wm.  100,  40  N.  W.  661.  ">  New  YoA  C.  I.  Co.  *.  NalMuwl 

See  ante,  i  623.  Protection  I.  Co.,  20  Barb.  (N.  V.) 

**  Indiana:  Eaf^e  Insurance  Co.  r.  468. 
Lafayette  Inaur&nce  Co.,  0  Ind.  443.  ■**  N.  Y.  StAte  Marine  Ins.  Co.  *. 

MiMowi:  Gantt  t>.  American  Central  Protection  Ins.  Co.,  1  Story,  45S,  4(S. 
Ins.  Co.,  68  Mo.  603,  30  Am.  B^.  802. 
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policy,  be  given  to  the  reassurers,  they  have  a  f^  opportuni^ 
to  exerciBe  an  election  whether  to  contest  or  admit  the  claim. 
It  ifl  their  duty  to  act  upon  Bucb  notice,  when  given,  within  a 
reasonable  time.  If  they  do  not  disapprove  of  the  contestation 
of  the  suit,  or  authorize  the  party  reassured  to  compromise  or 
settle  it,  they  must  be  deemed  to  reqiiire  that  it  should  be  car- 
ried on;  and  then,  by  just  implication,  they  are  held  to  indem- 
nify the  party  reassured  against  the  costs  and  expenses  nec- 
essarily and  reasonably  incurred  in  defending  the  suit. 

' '  If  they  decline  to  int^ere  at  all,  or  are  silent,  they  have  no 
r^t  afterwards  to  insist  that  the  costs  and  espoisea  of  the 
suit  ought  not  to  be  borne  by  them,  as  they  are  exclttsively 
under  such  circumst«nces  incurred  for  the  b^efit  of  the  reao* 
surers,  and  are  indii^Mnsable  for  the  protection  of  the  party 
reassured." 

The  Supr^ne  Court  of  Missouri,  after  quoting  this  language 
with  approval,  added:  *" 

"  Such  defence  when  made  in  good  faith,  for  the  protection  of 
the  reinsurers,  will  render  any  judgment  obtained  by  the  orig- 
inal assured  in  such  suit,  binding  upon  the  reinsurers,  as  to  all 
matters  which  could  have  been  litigated  therein,  acd  make 
them  liable  also  for  the  costs  and  expenses  of  the  Utigation.  It 
necessarily  follows  that  in  all  cases  where  the  reinsurers  fail, 
after  notice,  to  participate  in  the  defence,  the  original  insurer, 
by  operation  of  law,  becomes  tub  modo  their  agent  for  the  man- 
agement of  such  defence,  and  in  the  conduct  thereof  is  bound 
to  exercise  the  utmost  good  faith;  and  any  judgment  against 
him,  collusively  obtained,  would  not  support  a  recovery  over 
against  the  reinsurers." 

If  the  original  insurer  fails  to  notify  the  reinsuring  company 
of  an  action  by  the  assured  it  cannot  recover  the  expenses  of 
successfully  defending  the  same.^" 

III. — Life  Insurance 
§  720.  Life  insurance  not  a  contnct  of  indemni^. 

*  Contracts  of  assurance  on  lives  form  another  very  impor- 

"*  Gantt  D.  Amerioan  Central  Ins.  "*  Faneuil  Hall  Iiu.  Co.  ■>.  Liwpod 
Co.,  08  Mo.  503,  636,  30  Am.  Rep.  802,  Ins.  Co.,  153  Man.  63, 26  N.  E.  244, 10 
per  Hough,  J.  L.  R.  A.  423,  26  Am.  St.  Rep.  611. 
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tant  division  of  this  branch  of  our  subject.  Where  the  polity 
was  taken  out  on  the  life  of  a  third  person,  it  was  oii^nally 
said  that,  like  marine  and  fire  policies,  it  was  a  mere  contract 
of  indemnity;  *"  that  if  not  danmified,  the  plaintiff  could  not 
recover;  and  so,  where  the  creditora  of  Mr.  Pitt  had  effected  an 
insurance  on  his  life,  and  Uieir  debts  had  been  subsequenUy 
paid,  it  was  held  that  they  could  not  recover.*''  But  this  case 
has  been  overruled;  and  it  has  been  decided  that  a  contract  of 
life  assurance  is  a  mere  contract  to  pay  a  certain  sum  of  money 
upon  the  death  of  a  person,  in  consideration  of  the  payment  of 
certain  premiums;  that  it  is  not  a  contract  of  indenmity;  *** 
and  that  the  tennination  of  a  creditor's  intra^st  before  the  death 
does  not  defeat  the  recovery."*  **  So  too  where  husband  and 
wife  took  a  policy  on  their  joint  lives  payable  to  the  survivor, 
the  wife  was  allowed  to  recover  though  the  death  of  the  hus- 
band occurred  after  a  divorce.**'  It  must  be  remembered,  how- 
ever, that  the  modem  doctrine  is  anomalous  and  that  life  insur- 
ance still  so  retains  its  character  as  a  contract  of  indemnity  as 
to  require  an  insurable  interest  at  the  time  of  the  ifisuaoce  of 
the  policy. 

Since  the  value  of  a  life  is  not  calculable  in  terms  of  money,  a 
policy  on  life  is  deemed  valued  and  the  sum  insured  is  the  meas- 
ure of  damages.**^  But  as  the  interest  of  a  creditor  in  the  life 
of  his  debtor  is  accurately  measurable  it  would  seem  that  his 
recovery  should  be  limited  to  the  amount  of  the  debt  with  in- 
terest and  cost  of  maintaining  insurance.  However,  the  law  is 
otherwise  and  the  face  of  the  policy  is  recoverable  though  ex- 
ceeding the  debt."*   Policies  frequently  stipulate  that  the  bal- 

■"  Bevin  «.  Cmmecticut  M.  L.  I.  Co.,  Bntfiand:  Law  ■>.  JxyaAaa  1. 1^  P.  Cto., 

23  Caaa.  244.  I  K.  A  J.  223;  Dalby  ■>.  IndU  A.  Londoo 

•»  GodaaU  v.  Brfdero,  9  East,  72,  life  Assunuioe  Co.,  15  C.  B.  365. 

dtod,  with  approbatioD,  in  Tyler  v.  "'Connecticut    M.    L.    I.    Co.    ». 

.etna  Fire  Ins.  Co.,  12  Wend.  607.  Schaefer,    94   U.    S.    457,  24  L.  ed. 

"•  A<x.,  Trenton  M.  L.  &  F.  I.  Co.  v.  251. 

Johnson,  24  N.  J.  L.  576,  585.  "■  Loomia  c.  Eag^  Ins.  Co.,  6  Gay 

'«  Uniled  SlaUt:  Manhattan  L.  Ins.  (Moas.),  396. 

Co.  p.  Henneaay,  99  Fed.  64.  »«  Ma*aae}wuM»:  Fotbra  v.  Amoican 

Nod  York:  Rawls  d.  American  M.  L.  Mut.  L.  Ins.  Co.,  15  Gray,  249    254, 

I.  Co,,  27  N.  Y.  282,  84  Am.  Dec.  280.  77  Am.  Dec.  380. 

Rhode  lOand:  Mowry  v.  Home  L.  Mitevaippi:    Natchea    Ina.    Co.   » 

Ins.  Co.,  9  R.  I.  346,  354.  Buckner,  4  How.  63. 
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ance  after  payment  of  the  debt  to  the  named  creditor  shall 
inure  to  the  benefit  of  the  debtor's  estate.^**  Where  a  partner- 
ship conaistii^  of  A  and  B  took  a  policy  on  the  life  of  B  and  was 
subsequently  dissolved,  all  the  assets  being  assigned  to  A,  it 
was  held  that  A's  beneficial  interest  in  the  policy  was  limited  to 
the  amount  of  B's  indebtedness  to  the  partnership  with  interest 
and  the  amount  expended  to  preserve  the  policy,  the  balance 
going  to  B's  estate.**' 

§  730.  Refusal  to  Issue  or  continue  a  policy. 

Where  an  insurance  company  breaks  a  contract  to  issue  a 
paid-up  policy,  the  measure  of  damages  is  the  cost  of  reinsuring 
in  a  first-rate  company,  or  if  the  plaintiff  is  not  insurable  at  the 
time,  the  value  of  the  policy.*^  So  where  a  company  agrees,  on 
the  payment  of  the  third  annual  premium  due  on  a  life  insm'- 
ance  policy,  to  issue  a  paid-up  policy  and  fails  to  do  so,  the 
measure  of  damages  is  the  difference  in  value  between  a  paid- 
up  policy  and  the  life  policy  held  by  the  plaintiff.**^  It  has  been 
held  in  some  cases  that  if  the  company  breaks  the  conditions  of 
its  policy  or  repudiates  it  the  measure  of  damages  is  not  what  it 
would  cost  the  plaintiff  to  reinsure,  but  the  whole  amoimt  of  the 
premiums  paid  by  him  with  interest;  ***  which  amounts  to  a 

New  York:  Boyt  v.  New  YoHc  L.  I.  for  converaion  of  a  policy.    Barney  s. 

Co.,  3  Boew.  440.  Dudley,  42  Kan.  212,  16  Am.  St.  Rep. 

"*MaTybmd:  Rittler  c.  Smith,  70  476. 

Md.  261, 16  Atl.  890,  2  L.  R.  A.  844.  '"  American  L.  I.  &  T.  Co.  a.  Sbulti, 

New  York:  Goodwin  c.  Maas.  M.  L.  I.  82  Pa.  46. 

Co.,  73  N.  Y.  480,  497.  *••  Georgia:  Alabama  G.  L.  I.  Co.  v. 

PernitybiaTtia:  American  L.  A  H.  I.  Garmany,  74  Ga.  51. 

Co.  V.  Bobertahaw,  26  Pa.  189.  /Qtnow;  £tna  L.  I.  Co.  v.  Paul,  10 

"•  Cheeroa  v.  Anders,  87  Tex.  287,  HI.  App.  431. 

22  S.  W.  274,  47  Am.  St.  Rep,  107.  Iowa:  Van  Warden  e.  Equitable  L. 

"•  IBijun*:  Phcnnix  M.  L.  I.  Co.  e.  Aaa.  Sodety,  99  la.  621,  68  N.  W.  892. 

Baker,  85  lU.  410.  Michigan:  Frain  v.  Metropolitan  L.  I. 

Kantat:  Misaouri  V.  L.  I.  Co.  v.  Co.,  67  Mich.  527,  35  N.  W.  106. 

Kebo,  16  Kan.  481.  MUtouri:  McKee  e.  Phoenix  Ins.  Co., 

Miuouri:  Rumbold  p.  Penn  M.  L.  I.  28  Mo.  383,  75  Am.  Dec.  129;  Suen  p. 

Co.,  7  Mo.  App.  71.  Imperial  L.  I.  Co.,  64  Mo.  App.  1. 

Wcteiufca;  Union  C.  L.  I.  Co.  tr.  Mo-  New  York:  PlBcha-  v.  Hope  M.  L.  I. 

Hugh,  7  Neb.  66.  Co.,  69  N.  Y.  161,  25  Am.  Rep.  162; 

New  York:  Speo-  v.  Pbcenix  M.  L.  I.  Meade  «.  St.  Louia  M.  L.  I.  Co.,  51 

Co.,  36  Hun,  322;  Farley  o.  Unicm  M.  How.  Pr.  1. 

L.  I.  Co.,  41  Hun,  303.  So  in  an  action  North  Carolina:  Braawell  v.  American 
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rescission  of  the  contract  and  a  recovery  by  Uie  assured  ot  the 
entire  consideration  paid  by  him,  without  allowance  for  the  risk 
taken  by  the  company.  The  better  measure  would  seem  to  be 
the  increased  cost  of  reinsuring,  if  the  assured  is  still  insuraUe, 
during  the  life  of  the  policy ;  if,  however,  the  assured  has  bectune 
uninsurable,  then  his  measure  of  damages  will  be  the  presoit 
value  of  his  policy  as  of  the  date  of  death,  lees  the  estimated 
cost  of  carrying  the  same,  from  the  date  of  caoodlation,  at 
hifl  then  age.**'  But  if  the  repudiated  policy  was  a  tontine  or 
investment  policy  or  where  the  assured  is  entitled  to  accumular 
tions  and  proOts,  the  plaintiff  is  fuithw  ^titled  to  all  such 
profits  or  accumulations.  *'° 

Upon  breach  of  the  policy  by  the  iDsura*  tnmsferring  its 
business  to  another  company  and  going  out  of  business,  the 
assured  may  recover  the  value  of  the  policy.*"  The  same  rule 
is  applicable  when  the  Insurra'  becomes  insolvent. **'  In  deter- 
mining the  value,  the  health  of  the  assured,  if  it  is  a  life  pdicy, 
and  all  other  facts  tending  to  show  what  it  would  cost  him  to 
replace  himself,  should  be  taken  into  account.'^'    The  items 


L.  I.  Co.,  75  N.  C.  8;  Buntu  v.  life  Ins. 
Co.,  124  N.  C.  9,  32  S.  E.  323. 

Ohio:  Unkm  CeiAtat  L.  1.  Co.  v. 
Bernard,  33  Ohio  St.  480,  31  Am.  Rep. 
6&6. 

On^on:  Tbompaoa  v.  New  Ytsk  L.  I. 
Co.,  21  Ore.  466.  28  P&e.  028. 

Pemuybxxma:  AinericaD  L.  I.  Co.  c. 
McAden,  109  Pa.  3W,  1  Atl.  2S6. 

Wut  Virninia:  MoCaU  v.  Pbcenii  M. 
L.  I.  Co.,  9  W.  Va.  237,  27  Am.  R^. 
S6S. 

•*•  UnHed  Stales:  New  York  L.  I.  Co. 
V.  Statham,  93  U.  S.  24,  23  L.  ed. 
789;  Lovell  v.  St.  Louia  M.  L.  I.  Co., 
Ill  U.  8.  264,  4  Sup.  Ct.  390,  28  L.  «d. 
423;  Mutual  R.  F.  L.  Amoc.  v.  ForeD- 
bach,  144  Fed.  342,  76  C.  C.  A.  304,  7 
L.  R.  A.  (N.  S.)  1183. 

Cotuiecticut:  Day  v.  Conn.  G.  L.  I. 
Co.,  45  Coon.  480,  20  Am.  R«p.  693. 

lOinoie:  Brooklyn  L.  I.  Co.  v.  Week, 
9  lU.  App.  358. 

Indiana:  Continental  L.  I.  Co.  t>. 
Bouaer,  89  Ind.  258. 


Uinr»e»ola:  Ebert  e.  Mutual  E.  F.  L. 
Absoc,  81  Minn.  116,  83  N.  W.  606, 84 
N.  W.  457. 

MiMouri:  Smith  tr.  Charter  Oak  L.  I. 
Co.,  64  Mo.  33a 

tfew  York:  Speer  p.  Fhoraix  U.  L  I. 
Co.,  36  Hun,  322. 

Patntybmnia:  Manhafl  ■.  ^anklin 
L.  I.  Co.,  176  Fb.  028,  35  AU.  2D4,  31 
L.  R.  A.  169. 

Ttxa*:  Piedmcmt  L.  I.  Co.  v.  FiUf 
gerald,  1  Tes.  Civil  Cae.  784,  788. 

Virffinia:  UnivoMl  L.  Ina.  Co.  f. 
Binfoid,  76  Va.  103. 

*~  I7itiM  Stotei:  Knfaa  P.  Secuti^  T. 
A  h.  I.  Co.,  166  Fed.  2»4. 

Wett  Virginia:  Abdt  ■.  P«m  H.  L  I. 
Co.,  18  W.  Va.  400. 

»i  UniMi  C.  L.  I.  Co.  D.  Foettka,  4 
Am.  Law  Rec.  109. 

*"  People  IT.  Security  L.  I.  ft  A.  Co., 
78  N.  Y.  114,  34  Am.  Rep.  622. 

»•  UoivMBal  L.  I.  Co.  V.  BJnforf,  76 
Va.  103. 

See,  also,  Attorney-QeDosl  *.  Gutnih 


mzecDy  Google 


1 731  AccmENf  iNStmANCE  1525 

which  go  to  make  up  the  value  of  a  policy  were  considered  in 
New  York  Life  Insurance  Co.  V.  Statham.*"  The  assured  had, 
in  that  case,  been  prevented  by  the  war  of  the  rebellion  from 
payii^  the  premiums.  It  would  seem  that  if  the  war  did  not 
excuse  the  non-payment,  the  poticy  should,  according  to  its 
terms,  have  lapsed;  if  the  war  excused  the  non-payment,  then 
it  would  seem  that  the  policy  must  have  been  in  force  at  the 
time  of  the  death  of  the  assured.  But  the  Supreme  Court  took 
a  difTerent  view,  holding  that  the  plaintifr  could  recover  the 
eqmtable  value  of  the  policy  at  the  time  of  the  first  default, 
with  interest  from  the  close  of  the  war,  and  that  there  should 
be  no  deduction  as  in  the  case  of  surrendered  policies.  As  to  the 
method  of  determining  the  value,  the  court  said:  "In  each  case 
the  rates  of  mortality  and  interest  used  in  the  tables  of  the  com- 
pany will  form  the  basis  of  the  calculation."  In  case  of  a  mu- 
tual insurance  company  the  reserve  fund  for  the  policy  under 
consideration' must  be  considered  in  determining  its  value.  *'* 
Where  the  defendant  refused  to  receive  the  premium  for  a 
policy  on  account  of  the  breaking  out  of  the  war,  the  plaintiff 
residing  in  Virginia  (the  oSei  to  pay  the  premium  being  made 
beffffe  the  proclamation  of  non-intercourse  with  that  State), 
it  was  held  that  the  subsequent  enlistmrait  of  the  plaintiff  in 
the  confederate  army  did  not  annul  the  contract,  and  that  the 
measure  of  his  damages  was  the  value  of  the  policy  at  the  time 
of  refusal,  with  interest."* 

§  731.  Accident  insurance. 

The  same  principle  which  prevents  recovery  for  loss  of  rents 
in  case  of  fire  insurance  prevents  recovery  for  loss  of  time  or  of 
profits  in  an  action  on  an  accident  Insurance  policy.  The  risk 
insured  against  is  physical  accident,  compensation  for  which  is 
the  expense  of  curing  the  injury  and  the  pain  of  it.  So  where  in 
a  suit  on  a  policy  of  instu'ance,  by  wtiich  £1,000  was  to  be  paid 
to  the  representatives  of  the  assiu^,  in  case  of  bis  death  by 
railway  accident,  and  a  im)portionate  part  of  that  sum  to  him 
in  case  of  his  injtuy  by  such  accident,  the  injury  had  fallen  short 

ian  M.  L.  I.  Co.,  82  N.  Y.  336;  Oem-  •«  Nsahville  L.  I.  Co.  v.  Msthewe,  8 

nutt  V.  New  Y<rt  L,  I.  Co.,  TO  Va.  366  Lea  (Tenn.),  499. 

(fife  terminated  before  indgmcnt).  "*  South  o.  dtarter  Otk  L.  I.  Co.,  U 

'•«  93  U.  S.  24, 23  L.  ed.  789.  Mo.  330. 
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of  death,  it  was  hdd  not  to  be  a  true  measiue  of  damages  to 
assume  the  sum  iosured  as  the  value  of  the  life,  and  to  estimate 
a  proportionate  sum  for  the  injury.  In  such  a  case,  the  meas- 
ure of  damages  ia  the  amount  of  injury  the  plaintiff  has  sus- 
tained as  a  direct  amsegvence  of  the  accident,  t.  e.,  compoisa- 
tion  for  the  pain  and  medical  expense;  but  loss  of  time  or  profits 
in  such  a  case  are  not  r^aided.*"    PoUock,  C.  B.,  said: 

"We  thinlE  that,  in  considering  the  damage  done  to  the  trav- 
eller, the  consequential  mischief  of  losing  some  profit  is  not  to  be 
taken  into  consideration;  otherwise,  a  passenger  whose  time  or 
buedness  is  more  valuable  than  that  of  another  would  for  pre- 
cisely the  same  personal  injury  recdve  a  greater  remuneration 
than  that  other.  What  the  insurance  company  calculate  on  in- 
demnifying the  party  against  is  the  expense  and  pain  and  loss 
inmiediately  connected  with  the  accident,  and  not  rrauote  con- 
sequences that  may  follow  according  to  the  business  or  preces- 
sion of  the  passenger." 

It  is  to  be  noted,  however,  that  accident  policies  usually  ex- 
pressly insure  against  loss  of  time  and  stipulate  a  hquidated 
periodic  indemnity.*^  In  such  a  case  the  fact  that  the  em- 
ployer of  the  assured  allows  him  wages  during  the  time  he  is 
incapacitated  does  not  prevent  recovery  of  the  agreed  indem- 
nity.'" 

§  732.  Assessment  policies. 

Where  an  assessment  insurance  company,  which  pays,  in 
case  of  loss,  the  whole  or  part  of  an  amount  levied  upon  its 
members  by  assessment,  refuses  to  levy  an  assessment  to  pay 
the  plaintiff's  claim,  the  plaintiff  may  maintain  an  action  at  law 
against  the  company,  and  recover  the  amount  assessable  on 
pohcy-holders  up  to  the  amount  of  his  claim,  unless  the  com- 
pany alleges  and  proves  that  a  less  amount  would  have  been 
paid  in  by  the  policy-holders."" 

<"  Theobald  v.  Ritilmy  FaBsenger  •>  United  Slata:  ITiuted  Slates  H. 

Avunuice  Co.,  10  Ex.  45,  57.  A.  Assoc,  v.  Barry,  131  U.  S.  100;  0 

>••  Bean  f .  Travelete'  Ine.  Co.,  94  Sup.  Ct.  755,  33  L.  ed.  60;  Luedm  f. 

Old.  681,  29  Fac.  1113.  Hartford  L.  I.  Co.,  4  McCr.  149. 

*"  Globe  Ace.  Ins,  Co.  v.  Helwig,  13  Arlamsat:  Masons'  F^tcnial  Anoe. 

Ind.App.539,41N.E.976,56Am.8t.  o.    Riley,   65    Arii.    281,   45    8.  W. 

Rep.  247.  684. 
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In  O'Brien  v.  Home  Benefit  Society,"'  Earl,  J.,  said: 
"The  plaintiff  was  entitled  to  recover  something,  and  what 
was  the  measure  of  his  damages?  Just  what  he  lost  by  the 
defendant's  breach  of  its  contract.  He  was  entitled  to  have  an 
assessment  made  and  collected,  and  the  proceeds  thereof  paid 
to  him.  What  was  the  contract  worth  to  him,  and  what  would 
the  assessment  have  produced  for  him?  It  was  incumbent 
upon  the  plaintiff  to  give  evidence  which  would  enable  the  jxu7 
to  answer  these  questions.  As  the  assessment  was  not  made,  it 
was  impossible  for  the  plaintiff  to  show  accurately  or  precisely 
what  such  an  assessment  would  have  produced.  He  was  bound 
to  give  such  evidence  as  the  nature  of  the  case  permitted  bear- 
ing upon  the  matter  of  dam^es,  and  legitimately  tending  to 
prove  their  amount." 

The  reason  for  allowing  the  plaintiff  to  recover  substantial 
damages  is  that,  although  it  is  not  in  lus  power  to  establish 
what  would  have  been  paid  in,  the  presumption  is,  nothing  ap- 
pearing to  the  contrary,  that  the  money  would  have  been  col- 
lected. 


Coimeetimd:  Lawler  v.  Murphy,  58 
Conn.  294. 

nUnma:  Covenant  M.  B.  Aasoc.  ». 
HofTmui,  110  lU.  603. 

Ifidiana:  Elkhart  M.  A.  Absoc.  v. 
Houghton,  103  Ind.  286,  53  Am.  Rep. 
514. 

Iowa:  Newman  v.  Covenant  M.  I. 
Co.,  76  la.  56,  40  N.  W.  87, 14  Am.  St. 
Rep.'  106,  I  L.  R.  A.  66  (overruling 
Newman  v.  Covenant  Mutual  Benefit 
Aasociation,  72  la.  242,  which  allowed 
only  nominal  damages);  Hart  c.  Nat- 
ional M.  A.  Aaaoc.,  105  la.  717,  75 
N.  W.  fiOe. 

Kaitaoi:  Kansas  Protective  Union  e. 
WhHt,  36  Kan.  760,  69  Am.  Rep.  607. 


Michigan:  Burland  v.  Mutual  Bene- 
fit Aaaoc.,  47  Mich.  424. 

Mvnneaota:  Kerr  «.  Minnesota  M.  B. 
Assoc.,  39  Minn.  174,  39  N.  W.  312, 12 
Am.  St.  Rep.  631;  Benti  p.  Northwest- 
em  Aid  Abboo.,  40  Minn.  202. 

MiMouri:  Taylor  v.  National  T.  R. 
Union,  94  Mo.  35;  McFariand  o. 
United  States  M.  A.  Assoc.,  124  Mo. 
204,  27  8.  W.  436. 

Ndtratka:  Modem  Woonlman  Acc. 
Assoc.  V.  Shryock,  54  Neb.  250;  74 
N.  W.  607,  39  L.  R.  A.  82«. 

{feu>  York:  O'Brien  e.  Home  Benefit 
Society,  117  N.  Y.  310;  Freeman  v. 
National  Benefit  Society,  42  Hun,  262. 

«"  117  N.  Y.  310,  319,  22  N.  E.  954. 
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V. — FoBmoN  Lav 
9  7S2.    Justinian's  laws.  |TO3.    Gvil  law  autlioritia. 

I. — Brbacb  bt  Vendor 
§  783.  ^trodnctOTy. 

*  We  now  approach  the  consideration  of  a  large  class  of 
cases  falling  under  the  head  of  the  common-law  action  of  as- 
sumpat, — that  of  contracts  for  the  sale  of  chattels  or  personal 
property.  These  contracts  may  be  broken,  either  completely, 
by  the  vendor's  n^ect  to  deliver  the  article,  or  by  the  vendee 
refusing  to  pay  the  price;  or  partially,  by  the  article  proving 
different  from  some  warranty  made  in  regard  to  it  at  the  time 
of  sale.  Generally,  it  may  be  said  that  these  agreements  fur- 
nish their  own  measure  of  damages;  in  other  words,  that  courts 
of  justice,  without  desiring  to  fix  any  arbitrary  rate  of  re- 
muneration, endeavor  solely  to  carry  into  effect  the  contract 
of  the  parties ;  and  to  this  rule  the  only  exception  that  can  be 
said  to  exist  is  that  in  regard  to  agreements  of  an  unconscion- 
able and  oppressive  character,  which  we  have  already  con- 
sidered.^ *• 

§  7S3a.  Rescissioii. 

When  the  vendor  himself  makes  performance  of  the  con- 
tract impossible,  as  by  converting  to  his  own  use  the  property 
which  he  has  agreed  to  dehver,  or  tendering  inferior  goods,  the 
vendee  has  a  choice  of  remedies.  He  may  treat  the  contract  as 
rescinded  and  sue  to  recover  back  the  consideration,  or  he  may 
sue  for  damages  for  breach  of  the  agreement.'    If  he  elects  to 

>  i  612.  PennVmnio.-  Byrne  r.  Elfreth,  41 

*  United  States:  Nash  p.  Towne,  5      Pa.  Sup.  Ct.  572. 

Wall.  689,  701, 18  L.  ed.  527;  Reynolds         Ei^iiand:  Anon.,  1  Strange,  407. 
e.  Manhattan  Trust  Co.,  83  Fed.  593,         This  is  sud  to  be  derived  ftiHn  a 
27  C.  C.  A.  620,  55  U.  S.  App.  96, 109;      univosal  principle,  applioable  to  all 
Smiley  n.  Barker,  83  Fed.  684,  28  C.  C.      contracts  not  under  seal.    Ankoi^  ». 
A.  9,  55  U.  S.  App.  125,  133.  Claik,    148    U.   S.   345,  37    L.    ed. 
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rescind,  his  recovery  is  limited  to  the  consideration  paid, 
together  with  any  expense  he  may  have  been  caused,  such  as 
payment  of  freight;  but  since  he  has  chosen  to  put  an  end  to 
the  obligation  from  the  b^inning  he  cannot  complain  of  any 
result  of  the  failure  to  furnish  the  goods,  such  as  loss  of  use  of 
them.' 


§  734.  General  rule. 

*  We  have  first  to  consider  the  cases  ariong  from  the  fulure 
of  the  seller  to  perform  his  agreement.  When  contracts  for  the 
sale  of  chattels  are  broken  by  the  vendor  failing  to  deliver  the 
property  according  to  the  terms  of  the  bargain,  it  seems  to  be 
well  settled,  aa  a  general  rule,  both  in  England  and  the  United 
States,  that  the  measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  value  of  the  article  at  the 
time  when  **  and  the  place  where  it  should  have  been  deliv- 
ered, with  interest.*    Where  the  parties  agreed  to  exchange 


47S,  13  Sup.  Ct.  617.  See  supra, 
S«54. 

■  Houser  A  H.  M.  Co.  i>.  McKajr.  63 
Wash.  337,  101  Pm.  894,  27  L.  R.  A. 
(N.  S.)  025,  and  cum  dted. 

•  UniUd  SlaUt:  Marah  v.  McPhereon, 
105  U.  S.  70&,  26  L.  ed.  1139;  Blyden- 
bur^  T.  WeU),  Baldwin,  331;  Barnard 
tr.  Conner,  6  McLean,  4S7;  Halaey  b 
Hurd,  6  McLean,  102;  Gilpin  v.  Cod- 
sequa.  Pet.  C.  C.  85;  Missouri  Fumace 
Co.  tt.  Cochran,  8  Fed.  463;  Haff  ■>. 
I^Ung,  134  Fed.  204. 

Alabama:  McGliee  r.  Posey,  42  Ala. 
330;  Neel  v.  Oay,  48  Ala.  252;  Harral- 
Bon  V.  St«in,  60  Ala.  347;  BoiemaD  n. 
Roae,  61  Ala.  321;  BeU  v.  Reynolds,  78 
Ala.  611,  66  Am.  Rep.  52;  Haas  v.  Hud- 
mon,  83  Ala.  174;  aements  b.  Beatty, 
87  Ala.  238,  6  So.  161;  Young  v.  Care- 
t«n,  87  Ala.  727,  6  So.  352;  Ala.  Chem- 
ical Co.  t.  Gam,  143  Ala.  591,  30  So. 
255. 

Arkaiuat:  Leach  v.  Smith,  25  Ark. 
246;  Bunch  v.  Potts,  57  Arii.  257,  21 
S.  W.  437;  Border  City  Ice  &  Coal  Co. 
V.  Adama,  60  Ark.  219,  62  S.  W.  601; 
Watout  R.  M.  Co.  r.  Cohn,  79  Ark. 


338,  96  S.  W.  413  (uitidpatory  bread) 
accepted  by  iriaintiff ,  damages  are  St- 
ference  between  cootntct  and  matket 
price  on  day  <rf  such  acceptanoe) ;  L.  N. 
Lanier  &  Co,  v.  Little  Rock  Cooperage 
Co.,  88  Ark.  567,  115  S.  W.  401. 

Caitfonia:  Tobin  v.  Poet,  3  Cal.  373; 
Croeby  v.  Watkina,  12  Cal.  85,  73  Am. 
Dec.  518;  Bullard  o.  Stone,  67  Cal.  477; 
Rayner  t.  Jones,  DO  Cal.  78,  27  Pac  24; 
Rues  n.  Tuttle,  158  Cal.  224,  110  Pac 
813;  Fairchild-Oilmore-Wilton  Co.  r. 
Southern  Refining  Co.,  158  Cal.  264, 
110  Pac.  961 ;  Connell  v.  Hamm,  7  Cal. 
App.  745,  05  Pac.  916;  Cal.  Code, 
!S  3308,  3354. 

Colorado:  Cole  n.  Cheovenda,  4  OA). 
17;  Staab  v.  Borax  So^  Co.,  12  Cob. 
App.  286,  55  Pac.  618. 

Connecticut.'  Crug  D.  Gorham,  74 
Conn.  541,  51  Atl.  510. 

IMaware:  Love  v.  Bamaerille  Mfg. 
Co.,  3  Pennew.  152,  50  Atl.  626. 

DiHtitt  of  Colwrbia:  McAllister  r. 
Douglas,  1  D.  C.  (1  Cr.  C.  C.)  241. 

Florida:  Robinson  v.  Hyer,  35  Fla. 
544,  577,  17  So.  745. 

Georgia:    Southweetem    R.    R.    v. 


itizecy  Google 


§  734  OENEBAI.  RULE  1531 

property,  and  the  defendant  refused  to  carry  out  the  agree- 
ment, the  measure  of  damages  is  the  difference  between  the 


Bowftn,  43  Ga.  411;  Erwin  f.  Hutu,  S7 
Ga.  333,  13  S.  £.  513;  Wappoo  Mills  v. 
Commercial  Guano  Co.,  91  Ga.  396,  18 
S.  E.  308;  Pitcher  b.  Lowe,  95  Gft.  423, 
429, 22  S.  E.  678;  Piedmont  Wa^n  Co. 
V.  Hudgena,  4  Ga.  App.  393,  61  S.  E. 
835;  Trigg  Candy  Co.  v.  Emmett  Shaw 
Co,  (Ga.  App.),  71  S.  E.  679;  Wright  v. 
Vftu^Mn,  72  S.  E.  412. 

lUinoia:  Sleuter  v.  Wallbaum,  45  lU. 
43;  Smith  v.  Dunlap,  12  lU.  184;  Deere 
c.  Lewia,  51  111.  254;  Richard  v.  Shaw, 
67  111.  222;  Kitiisger  v.  Sanboro,  70  111. 
146;  Driggere  v.  Bell,  94  III.  223;  Trim- 
key  V.  BedHtrom,  131  III.  204,  23  N.  E. 
687;  Loescher  r.  Deisterfoerg,  26  111. 
App.  520;  Delaware  &  Hudson  Canal 
Co.  p.  MitoheU,  92  lU.  App.  577;  Whit- 
eell  p.  Riang,  109  HI.  App.  91. 

Indiana:  Parks  v.  Marshall,  10  Ind. 
20;  Catling  v.  NeweH,  12  Ind.  118,  125 
(temkU);  Zehner  v.  Dale,  25  Ind.  433; 
Frink  V.  Tatman,  36  Ind.  259,  10  Am. 
R«p.  19;  McCoUum  r.  Huntington,  51 
Ind.  229;  Fell  v.  Muller,  78  Ind.  507; 
Vickery  t>.  McConnick,  117  Ind.  594, 20 
N.  E.  495;  Rahm  v.  Detg,  121  Ind.  283, 
23  N.  E.  141. 

Itnea:  Cannon  v.  Folsom,  2  la.  101; 
Boiee  v.  Vincent,  24  la.  387;  Jemmison 
V.  Gnyr,  29  la.  637;  Osgood  v.  Bauder, 
76  la.  550,  39  N.  W.  887;  Black  v.  De 
Camp,  78  la.  718, 43  N.  W.  625;  Faulk- 
ner t>.  Closter,  79  la.  15,  44  N.  W.  208; 
Laportfl  Improvement  Co.  «.  Brock,  09 
la.  485, 68  N.  W.  810;  Welch  o.  Urvany, 
112  la.  531,  84  N.  W.  497;  Chesmore  v. 
Barker,  101  la.  576,  70  N.  W.  701; 
H.  D.  Wetmore  &  Co.  v.  Henry,  124 
N.  W.  791. 

Kanaat:  Gray  e>.  Hall,  29  Kan.  704; 
York  D.  M.  Co.  v.  Lusk,  45  Kan.  182, 
25  Pac.  646;  Haktead  Lumber  Co.  v. 
Sutton,  46 Kan.  192, 26  Pac.  444;  York- 
Draper  Co.  D.  Lusk,  6  Kan.  App.  629, 
49  Pac.  788. 

KeiOueky:  Mudde.  PbiUips,  litt.  Sel. 


Caa.  50;  Dille  v.  Dougherty,  6  Dana, 
253;  Koch  V.  Godshaw,  12  Bush,  318; 
Miles  [>.  MUler,  12  Hugh,  134;  Guentfaer 
ir.  Taylor,  63  S.  W.  439,  23  Ky.  L.  Rep. 
536;  Parry  Mtg.  Co.  p.  Lyon,  HI  Ky. 
613,  64  S.  W.  436. 

LouMiona.-  Marchesseau  v.  Chaffee,  4 
La.  Ann.  24;  Thompson  v.  Howes,  14 
La.  Ann.  46;  Hafner  Mfg.  Co.  v.  Lieber 
L.  ft  S.  Co.,  127  La.  348,  63  So.  646. 

Maine:  Smith  o.  Berry,  18  Me.  122; 
Bush  V.  Holmes,  53  Me.  417;  Bell  ■>. 
Jordan,  112  Me.  67,  66  Atl.  759. 

Maryland:  Kribse.  Jones,  44  Md.  396; 
Pinckney  r.Dambmann,  72  Md.  173, 19 
Atl.  450;  McGrath  r.  Gegner,  77  Md. 
331,  28  Atl.  502,  39  Am.  St.  Rep.  415. 

MoModiiaait:  Shaw  v.  Nudd,  8  Pick. 
9;  Bartlett  v.  Blanchard,  13  Gray,  429; 
E^sex  M.  Co.  V.  Pacific  Mills,  14  All. 
380,  92  Am.  Dec.  777;  Meserre  c. 
Ammidon,  109  Mass.  416. 

MicAtiran:  Clark  o.  Moore,  3  Mich. 
55;  HatdceU  b.  Hunter,  23  Mioh.  306; 
McKeroher  t>.  Curtis,  35  Mich.  478; 
Chadwick  v.  Butler,  28  Mich.  349; 
AUBtrian  v.  Springer,  94  Mich.  343,  64 
N.  W.  50,  34  Am.  St.  Rep.  359;  AuUs 
V.  Young.  98  Mich.  231,  57  N.  W.  119; 
Trotter  v.  Touaey,  131  Mich.  624,  92 
N.  W.  644;  Rttaburgh  Coal  Co.  v. 
Northy,  168  Mich.  530,  123  N.  W.  47. 

Minnetota:  Olson  v.  Sharplesa,  63 
Minn.  91,  55  N.  W.  125;  Hewson- 
Hermg  Supply  Co.  v.  Minnesota  Brick 
Co.,  55  Minn.  530,  57  N.  W.  129; 
Reeves  n.  Cress,  80  Minn.  466,  83  N. 
W.  443;  Coxe  Bros,  tc  Co.  v.  Anoka 
Water  Works,  91  Minn.  60,  97  N.  W. 
469. 

Miwmtri:  Northrup  v.  Cook,  39  Mo. 
208;  Harrison  Wire  Co.  p.  Hall  A  W.  H. 
Co.,  97  Mo.  289;  Warren  ii.  A.  B.  Mayer 
Manuf.  Co.,  161  Mo.  112,  61  S.  W.  644, 
84  Am.  St.  Rep.  669,  n.;  Murphy  v.  St. 
Louis,  8  Mo.  App.  483;  Sbouae  e>.  Neis- 
Mo.  App.  236,  244;  Smith 
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v&lue  of  the  defendant's  property  and  that  of  the  plain- 
tiff.» 
It  follows  from  this  rule,  that  if,  at  the  time  fixed  for  the 


p.  Kdth  A  P.  Coal  Co.,  36  Mo.  App. 
567;  Wibon  v.  RueBkr,  91  Mo.  App. 
275;  Howard  ir.  Hua,  131  Mo.  App. 
40»,  109  S.W.  1076;  Bunett o.  E3wood 
Grain  Co.  (Mo.  App.J,  133  B.  W.  S66. 

NibraAa:  Denw  &  R.  G.  R.  A.  v. 
Hutchins,  31  Neb.  S72,  48  N.  W.  398; 
Boyer  w.  Cox,  34  Neb.  813,  62  N.  W. 
71«;  Rundl  o.  Horn,  41  Neb.  667,  69 
N.  W.  901;  Graham  v.  Fnasr,  49  N^. 
90,  68  N.  W..  367;  Carter  v.  Roberta, 
86  Neb.  480, 124  N.  W.  04. 

Nob  Harapthire:  Stevena  v.  Lyford,  7 
N.  H.  360;  Trask  v.  UambuiKer,  70 
N.  B,  453,  48  Atl.  1087. 

New  York:  Davis  u.  Shields,  24  Wend. 
322;  McKnight  t>.  Dunlop,  6  N.  Y.  637, 
66  Am.  Dec.  370;  Dana  t>.  Fiedler,  12 
N.  Y.  40,  62  Am.  Dec.  130;  Paraona  p. 
Sutton,  66  N.  Y.  92;  Windmuller  p. 
Pope,  107  N.  Y.  674;  Taylor  v.  Soxe, 
134  N.  V.  67,  31  N.  £.  268;  Todd  v. 
Gamble,  148  N.  Y.  382,  42  N.  E.  962, 
52  L.  R.  A.  225;  Saice  o.  Penokee  Lum- 
ber Co.,  159  N.  Y.  371,  64  N.  E.  14; 
Haddans  Gr.  Co.  v.  BrooUyu  H.  R.  R., 
186  N.  Y.  247,  78  N.  E.  858;  Billtnsi  v. 
Vanderbeck,  23  Barb.  546;  Wilhame  p. 
Sherman,  48  Barb.  402;  Leavenworth 
E.  Packer,  52  Baib.  132;  Townahend  ■>. 
Sbepard,  64  Baih.  41;  Yorke  v.  Ver 
PUmck,  65  Barb.  316;  Brock  p.  Knower, 
37  Hun,  609;  Taylor  c.  Reed,  4  Paige, 
661;  NoftoD  0.  Wales,  1  Robt.  661; 
BealB  p.  Terry,  2  Saodf.  127;  Wamaley 
p.  Wamatey,  48  App.  IMv.  330,  62  N.  Y. 
Supp.  964;  Roaenthol  p.  Empire  B.  A  3. 
Co.,  123  App.  Div.  503,  108  N.  Y. 
Supp.  347;  Thedford  p.  Herbert,  119 
N.  Y.  Supp.  1025,  136  App.  Kv.  174; 
Brody  p.  Bimbaum,  108  N.  Y.  Supp. 
681;  Albert  Oaa  fixture  Co.  v.  Kabat, 
100  N.  Y.  Supp.  737;  Barton-Child  Co. 
>■  ScMfaorough,  61  Miso.  334,  114  N. 


Y.  Supp.  1013;  Dunlevie  p.  Spwigra- 
berg,  121 N.  Y.  Supp.  29B,  06  Miac.  351 

NorA  Caraluia:  Whitaett  p.  Ftm- 
hand,  79  N.  C.  230;  Crawford  p.  Geiaer 
Mamif.  Co.,  88  N.  C.  554;  Indian  M. 
J.  C.  Co.  V.  Aahvflle  I.  &  C.  Co.,  IM 
N.  C.  574,  47  6.  E.  115;  T^Din^^S, 
Styles  Co.  p.  Providence  Cotton  MiDs, 
143  N.  C.  368,  55  S.  £.  621. 

North  Dakola:  Talbott  p.  Boyd,  U 
N.  Dak.  81,  88  N.  W.  1026. 

Ohio:  Smith  p.  Sloss  M.  L.  Co.,  57 
Oh.  St.  518,  49  N.  K  695;  Lloyd  Lum- 
ber Co.  V.  Solon,  17  Ohio  C.  Ct.  194. 

Ongon:  liveeley  v.  Johnaon,  48  On. 
40,  84  Pac.  1044. 

Ponniyjiianw.'  FeHsler  p.  Love,  U 
Pa.  313;  White  p.  Tompkina,  52  P&. 
863,  91  Am.  Dec.  163;  BiSmeyer  r. 
Wagner,  91  Pa.  92,  36  Am.  R^.  63S: 
Culin  V.  Woodbury  Glaaa  Woi^  108 
Pa.  220;  Arnold  p.  Blabon,  147  P*. 
372,  23  AU.  575;  Ganovan  p.  Nedd,  1S9 
Pa.  208,  42  AU.  115;  Kimporta  p.  Brct- 
on,  193  Pa.  309,  44  AU.  436;  Brad- 
ley P.  MoHale,  19  Pa.  Super.  Ct.  300; 
Bomeadale  loe  Co.  s.  I^ke  L.  I.  Co.. 
81  AU.  306. 

Souih  CarMna:  Price  n.  Juetnibe, 
Harper,  111;  Davis  p.  Richardson,  1 
Bay,  105. 

TmneMBe.'  Doak  p.  Suapp,  1  Cold'. 
180;  Harris  p.  Rodgera,  6  Heiak.  636. 

T'ezoa;  Randoo  b.  Barton,  4  Tex.  289; 
Duncan  p.  McMshan,  18  Tex.  597 
(KBiWe);  Day  p.  Ckwb,  59  Tex.  59S: 
Guice  V.  Crenshaw,  60  Tex.  344;  Ill- 
man  V.  BaboDck,  63  Tex.  68. 

Utah:  California  P.  B.  k  L.  Co.  >. 
Waaatdi  Orchard  Co.,  117  Pac.  35. 

Vermota:  Worthen  p.  Wihnot,  30  Tl 
555;  Hill  p.  Smith,  34  Vt.  535;  Hum- 
phrsysville  Co.  p.  Voinoot  Copptv 
Mining  Co..  33  Vt.  92. 

New  York:  Woodworth  v.  Cvrtia,  7 
Wend.  112. 
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delivery,  the  article  has  not  risen  in  value,  the  vendee  having 
lost  nothing  can  recover  only  nominal  damages.'  Accordingly, 
where  goods  are  sold,  and  it  is  agreed  that  the  market  price 
shall  be  paid  for  them,  damages  for  non-delivery  are  only 
nominal; '  and  the  same  is  true  where  the  price  of  the  goods  is 
by  the  contract  to  be  fixed  by  appraisers  at  the  time  of  de- 
livery.' The  plaintiff  sold  the  defendant  a  slave,  with  an 
agreement  that  if  the  defendant  wished  to  aell  the  slave,  the 
plaintiff  diould  have  the  privilege  of  repurchasing  at  the  price 
paid  by  the  defendant.  The  defendant  sold  the  slave  to  a 
third  party.  The  measure  of  damages  was  the  difference  be- 
tween the  market  value  of  the  slave  at  the  time  of  the  sale  to 
the  third  party  and  the  agreed  price.* 

The  reason  of  the  rule  is  usually  said  to  be  that  this  is  the 
plaintiff's  real  loss,  because  with  this  sum  he  can  go  into  the 
market  and  supply  himself  with  the  same  article  from  another 
vendor.'"  Accordingly  in  an  action  brought  by  a  retail  coal 
dealer  gainst  a  wholesaler  for  non-dehvery  of  coal  the  measure 
of  damages  is  the  difference  between  the  contract  price  and  the 


Vvvinia:  Smith  b.  Snydw,  7?  Va. 
432;  Smith  v.  Snyder,  83  Va.  614 
{tembU). 

Waihington;  Sweeney  v.  Jamieaon,  2 
Woah.  254;  Carney  e.  Vogel,  52  Wash. 
571,  lOOPac.  1027;  R.  J.  Mbm  Lumber 
Co.  V.  McNeeley,  58  Wash.  223,  108 
Pac.  621,  28  L.  R.  A.  (N.  S.)  1007. 

Wiseomin:  Noonan  r.  Ikley,  17  Wia. 
314, 84  Am.  Dec.  742;  Starr  v.  Li^t,  22 
Wia.  433;  HUI  e.  Chipman,  59  Wig.  211 ; 
Seefeld  v.  Thacker,  03  Wis.  618,  67 
N.  W.  1142;  Vogt  o.  Schienebeck,  122 
Wis.  491,  100  N.  W,  820;  Southern  P. 
&  G.  Co.  V.  McOeehan,  144  Wis.  130, 
128  N.  W.  879. 

EtifUaid:  Petenbn  n.  Ayre,  13  C.  B. 
363;  Tyers  v.  Rosedale,  etc.,  Co.,  L.  R. 
8  Ex.  305. 

/retold.-  O'Neill  v.  Rush,  12  Ir.  L.  34. 

Canada:  Feehan  v.  Hallman,  13  lip. 
Can.  Q.  B.  440. 

Nob  Zealand:  Fleming  v.  Grigg,  14 
N.  Z.  499. 


.  Ooflter,  79  la. 


*Iaaa:  Faulkner  e 
16,  44  N.  W.  208. 

New  York:  Curfie  b.  White,  6  Abb. 
(N.  8.)  352,  886. 

WiaconHn:  Merritnan  ».  McComuck 
Harveating  Machine  Co.,  96  Wu.  600, 
71  N.  W.  1050,  66  Am.  St.  Rep.  83. 

'  Wire  D.  Foster,  62  la.  114. 

■  Koch  V.  Godahaw,  12  Bush  (Ky.), 
318. 

•  Brent  e.  Rlcharda,  2  Gnrtt.  (Vs.) 
539. 

"  loaa:  Laporte  Improvonent  Co.  p. 
Brock,  99  la.  485,  69  N.  W.  810, 61  Am. 
St.  Rep.  486. 

Maine:  Furlong  v.  Polleyi,  30  Me. 
491,  50  Am.  Dec.  635. 

Nea  York:  Dey  r.  Dox,  9  Wend.  129; 
Davis  V.  Shields,  24  Wend.  322;  fieals 
V.  Terry,  2  Sandf.  127;  McKnigfat  p. 
Dunlop,  6  N.  Y.  537;  Clark  v.  Dales,  20 
Barb.  42;  Belden  v.  Nicolay,  4  E.  D.  S. 
14. 

Er^jUmd:  Owen  t>.  Routh,  14  C.  B. 
327;  Joeling  i>.  Irvine,  6  H.  &  N.  512. 
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!  wholesale  market  price,  not  the  retui  price."    When  the  aiti- 
:  cle  contracted  for  is  not  readily  obtainable  on  the  market  at  the 
;  place  for  d^veiy  under  the  contract  it  has  been  held  that  the 
j  purchaser  may  recover  the  difference  between  the  agreed  price 
i  and  the  actual  cost  of  prociuing  similar  articles  by  due  dili- 
.  gence.'*    So  where  in  order  to  get  the  articles  it  becomes  nec- 
essary for  the  buyer  to  manufacture  them  himself  the  cost  of 
manufacture  less  the  contract  price  is  the  measure  of  re- 
covery/' and  no  allowance  is  to  be  made  for  manufacturer's 
profits."    It  may  be  impossible  to  procure  an  article  exactly 
like  that  contracted  for;  in  that  case  the  cost  of  the  best  avail- 
able substitute  will  furnish  the  measure  of  damages,  in  addi- 
tion to  any  consequential  damages  resulting  from  the  substitu- 
tion which  were  within  the  contemplation  of  the  parties." 
In  an  English  case  "  the  defendant  had  agreed  to  manufacture 
and  sell  to  the  plaintiff  2,000  pieces  of  gray  shirtings.    Upon  a 
breach  the  plaintiffs  in  order  to  fill  a  sub-contract  procured  at 
an  advanced  price  2,000  pieces  of  shirting  of  a  somewhat 
superior  quaUty,  after  vtunly  endeavorii^  to  find  an  exact 
equivalent  of  that  due  under  the  contract.    The  sub-vendees 
accepted  this  substitute  but  paid  no  extra  price.    The  plain- 
tiff recovered  the  difference  between  the  contract  price  and 


>'  Connecticut:  Righter  it.  Clark,  60 
Atl.  741. 

Ntw  York:  Kilpatrick  o.  William 
WhitmeriSona,  llSApp.  Div.  98, 103 
N.  Y.  Supp.  75. 

"  United  Stalin:  Vulcaa  Iron  Works 
Co.  i>.  Roquemore,  175  Fed.  11,  99  C. 
C.  A.  77. 

Alabama:  McFodden  r.  Henderaon, 
128  Ala.  221,  29  So.  640. 

Georgia:  Hardwood  Lumber  Co.  d. 
Adams,  134  Ga.  821,  68  S.  E.  725,  32 
h.  R.  A.  (N.  S.)  192. 

MuMgan:  Den  Bleyker  v.  Gaston,  97 
Mich.  354,  56  N.  W.  763. 

New  Jenej/:  Rhind  v.  Freedley,  74 
N.  J.  L.  138,  64  Atl.  963. 

New  York:  Miller  v.  Stern,  25  Misc. 
690,  65  N.  Y.  Supp.  765;  Lande  v. 
A.  Q.  Hyde  &  Sons,  66  Misc.  259,  121 
N.  Y.  Supp.  25S. 


North  Carolina:  Haasard-Shoid  *. 
Hardison,  117  N.  C.  60,  19  S.  E.  728, 
23  S.  E.  96. 

>'  United  StaUa:  Dolph  d.  Troj 
Laundry  Mach.  Co.,  28  Fed.  553. 

Minnetata:  Paine  p.  Sherwood,  21 
Minn.  225,  19  Am.  Rep.  215. 

NeiB  York:  Gallagher  v.  Burd,  54 
App.  Div.  398,  66  N.  Y.  Supp.  759. 

Vtrmant:  Forsyth  v.  Mann,  68  Vt. 
116,  34  Atl.  481,  32  L.  R.  A.  7S8. 

"  Pittsburg  Sheet  Manuf.  Co.  ». 
West  Penn.  Sheet  Steel  Co.,  201  P». 
150,  60  Atl,  936. 

» Crowley  e.  Bums  B.  A  M.  Co., 
100  Minn.  178,  110  N.  W.  969. 

■•  Hinde  v.  Liddell,  L.  R.  10  Q.  B. 
265.  Cf.  Hamilton  v.  Kirby,  199  FlL 
466,  49  Atl.  214. 
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the  price  he  had  paid  for  the  substituted  shirtings.  In  no  case 
is  it  necessary  that  the  vendee  should  actually  pxirchase  other 
goods  to  take  the  place  of  those  which  the  vendor  failed  to 
deliver,  in  order  to  invoke  the  general  rule  as  to  damages.'^ 
The  rule  applies  where  there  is  a  delivery  of  part  only  of  the 
goods  contracted  for."*  Where  the  vendor  puts  it  out  of  his 
power  to  fulfil  his  contract  of  sale  by  selling  a  portion  of  the 
goods  to  a  third  party  before  the  time  stipulated  for  the  de- 
livery, the  vendee  in  an  action  for  the  breach  of  the  contract  is 
entitled  to  the  difference  between  the  market  value  and  the 
contract  price,  on  all  the  goods  contracted  to  be  sold,  and  not 
merely  those  which  the  vendor  had  thus  put  it  out  of  his  power 
to  deliver;  "  for  the  entire  contract  was  broken  by  the  vendor's 
act.  The  vendee  could  not  be  required  to  accept  part  only  of 
the  goods.  Where  the  defendant  contracted  to  dehver  his  crop 
of  com  growing  on  about  30  acres  of  ground  in  merchantable 
order  at  a  stipulated  time  and  price,  and  one-fourth  of  the 
crop  only  turned  out  sound,  and  he  refused  to  dehver  that 
portion  only,  but  insisted  on  deliverii^  the  whole,  if  any,  it  was 
held  a  breach  of  the  contract,  and  the  vendees  were  held  en- 
titled to  recover  the  difference  between  the  contract  price  and 
the  market  value  of  the  merchantable  com  on  the  grotmd.^ 
If  the  defendant  not  only  failed  to  deliver  the  goods  to  the 
plaintiff,  but  sold  and  dehvered  the  same  goods  to  another,  he 
cannot  complain  if  for  the  purpose  of  estimating  damages  the 
price  he  received  on  the  latter  sale  is  taken  as  the  market  value 
at  the  time  for  dehvery.*^ 

§  736.  Reason  generally  given  for  it  doubtful. 

It  has  been  so  often  said  that  the  reason  for  the  rule  is  as 
just  stated — that  the  plaintiff's  loss  is  measured  by  the  market 
value  of  the  article,  because  for  this  sum  he  can  replace  him- 
se^, — that  it  is  with  great  hesitation  that  we  venture  to  make 
even  a  suggestion  to  the  contrary;  but  the  sounder  explanation 
of  the  rule  as  ordinarily  stated  appears  to  be  that  it  represents 

"  Bliss  V.  BuSalo  Tin  Can  Co.,  131  ■•  Hamilton  v.  Ganyard,  34  Baib. 

Fed.  51.  (N.  Y.)  204. 

"  Valpy  e.  Oakeley,  16  Q.  B.  941.  >>  Moen  v.  Diets,  52  Misc.  173,  101 

"Crist  D.  Aimour,  34  Barb.  (N.  Y.)  N.  Y.  Supp.  590. 
378. 
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the  difference  in  value  between  the  property  right  which  the 
buyer  actually  had  and  that  which  he  would  have  had  if  the 
seller  had  performed  his  contract.  The  notion  of  a  geoeral 
practice  of  replacement  is  objectionable  for  a  variety  of  rear 
sons.  In  the  first  plaoe,  it  does  not  correspond  to  the  facts. 
A  person  failing  to  rec^ve  an  article  bought  can  be  under  no 
absolute  duty  to  society  or  his  vendor  to  replace  himself,  nor 
can  it  be  said  that  it  is  so  universally  done  that  it  is  an  ex- 
pected act  from  one  in  such  a  position.*^  But  in  the  second 
place,  if  it  were,  and  the  doctrine  of  replacement  were  sup- 
posed to  be  an  invariable  rule  of  law,  how  are  we  to  explain  the 
rule  that  the  law  measures  the  damages  at  the  very  instant  of 
breach?  Is  it  to  be  supposed  that  at  the  very  instant  of  breach 
every  one  who  has  made  a  contract  is  in  the  market  ready  to 
replace  himself?  If  not,  the  rule,  if  founded  on  the  reason 
given,  ought  to  be  the  difference  between  the  contract  and  the 
market  price  within  a  reasonable  time  aft^  notice  for  replace- 
ment. But  outeide  of  a  few  jurisdictions  which  have  estab- 
lished such  a  rule  in  contracts  of  a  peculiar  character,**  we 
know  of  no  authority  for  it. 

The  doctrine  of  replacement  has  iindoubtedly  a  peculiar 
fitness  in  one  class  of  sales  or  agreements  for  the  future  de- 
livery of  articles — ^where  the  defendant  has  notice  of  a  sub- 
contract which  makes  it  necessary  that  the  plaintiff  should 
replace  himself.  But  we  think  that  the  repeated  assertion  that 
the  reason  of  the  rule  of  damages  in  sales  is  that  the  purchaser 
can  go  into  the  market  and  replace  bims^  has  a  tendency  to 
breed  confusion  in  the  whole  subject. 

§  73Sa.  Actu«l  value  and  cost  oi  replacement 

Where  the  cost  of  replacement  greatly  raiceeds  the  actual 

value  it  cannot  be  the  basis  of  damages,  even  where  there  is  no 

',  market  value.    Upon  breach  of  a  contract  to  deliver  full-paid 

\  stock  it  appeared  that  the  stock  could  not  be  procured  in  the 

market,  and  the  only  way  by  which  the  buyw  oo\ild  r^laoe 

'■  The  market  value  fisee  the  mess-         ■*  Shreve  ■>.  BreratoD,  51  Fa.  175; 
ure  of  damages  and  the  law  does  not     and  see  chiq>t«r  on  Higher  IntermeditM 
require  the  vendee  to  go  into  the  mar-     Value  and  Replacement, 
ket  and  buy.    Saxe  v.  Penokee  Lumber 
Co.,  169  N.  Y.  370,  64  N.  E.  U. 
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himself  was  by  subscribing  for  other  shares  and  paying  in 
$200,000,  the  full  par  value.  In  the  New  York  Supreme 
Court  it  was  held  that  this  was  the  measure  of  the  buyer's 
recoveiy,  but  in  the  Court  of  Appeals,  it  appearing  that  the 
stock  was  in  fact  intrinsieaUy  worthless  and  would  have  re- 
mained so  even  if  the  full  payment  had  been  made,  the  court 
limited  the  recovery  to  nominal  damages.**    The  court  said; 

"The  claim  that  because  the  creation  or  issue  of  this  worth- 
less stock  would  cost  its  par  value,  the  plaintiff  is  entitled  to 
recover  that  sum  does  not  seem  to  have  the  support  of  any 
w^-defined  principle  of  law.  .  .  .  While  the  performance  d 
their  agreement  may  have  required  them  to  pay  to  the  com- 
pany two  hundred  thousand  dollars,  the  entire  value  of  its 
performance  to  the  plaintiff  was  in  the  stock  which  they  under- 
took to  deliver  to  him,  and  this  was  the  only  b«i^t  he  was 
entitled  to  take  under  the  contract.  The  value  of  the  stock,  or  1 
its  pecuniary  equivalent,  was  the  measure  of  his  injury  by  the  I 
default." 

On  the  other  hand,  if  the  plaintiff  was  in  a  position  to  buy 
the  goods  at  less  than  the  market  price,  it  has  been  held  that 
he  can  recovra  no  more  than  the  difference  between  the  market 
price  and  the  cost  to  him  of  replacement.^  This  decision, 
however,  seems  questionable.  If  the  plaintiff  can  make  a  good 
bargain  with  a  third  party  he,  and  not  the  defendant,  should  be 
entitled  to  the  benefit  of  the  bargain;  furthermore,  if  the  de- 
fendant had  performed  his  agreement  the  plaintiff  would  have 
received  the  profit  of  that  bargain,  and  mi^t  in  additicm  have. 
made  the  same  advant^eous  baigEun  with  the  third  party  and 
have  reahzed  the  profit  of  that  also. 

§  73Bb.  MaAet  value  and  price  at  resale. 

In  Startup  v.  Cortaszi  *"  it  was  intimated  that  the  reason  of 
the  rule  is  that  the  market  value  represents  what  the  plaintiff 
■would  have  got  on  a  reatde,  that  is,  the  true  value  of  his  bargain. 
This  does  not  mean  that  he  buys  necessarily  for  a  resale;  but 
that  what  the  article  would  bring  in  anyone's  hands  on  a 

*•  Barnes  v.  Seligman,  fiS  Hun,  339,  "  Harrison  Wire  Co.  v.  Ball  6.  V.  H. 

346;  Bftmea  v.  Brown,  130  N.  Y.  372,  Co.,  97  Mo.  289. 

385,  28  N.  E.  760.  '•2  C.  M.  &  B.  165. 
97 
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resale,  is  the  value  to  which  he  is  entitled.  Yet  in  a  few  cases 
the  view  seems  to  be  accepted  that  the  price  at  which  tlie 
plaintiff  has  contracted  to  resell  the  goods  is  the  limit  of  re- 
covery, and  that  the  measure  of  damages  is  the  difference 
between  that  amount  and  the  contract  {nice;  so  that  if  the 
plaintiff  had  contracted  to  resdl  the  goods  at  less  than  the 
contract  price  his  recovery  would  be  diminished  by  the  differ- 
ence." This  decision,  however,  appears  to  loee  sight  of  the  fact 
that  the  plaintiff  must  purchase  other  goods  in  the  market  to 
perform  his  contract  of  resale,  and  is  therefore  in  fact  a  Iob^  of 
the  entire  market  value  of  the  goods;  and  if  the  goods  had  been 
delivered  to  him,  without  being  in  a  worse  position  as  to  his 
contract  of  resale,  he  might  have  sold  the  goods  for  the  market 
price.  Tho^ore  by  the  better  view  damages  should  be  re- 
covered according  to  the  general  rule.** 

In  a  recent  Enj^iah  case  the  goods  were  finally  delivered 
after  a  delay.  During  the  delay  the  market  value  of  the  goods 
fell.  Before  the  time  for  delivery  the  plaintiff  resold  the  goods 
at  a  price  higher  than  the  market  price  at  the  time  of  actual 
delivery,  but  lower  than  that  at  the  time  for  delivery  fixed  by 
the  contract.  It  was  held  that  the  damages  were  the  differ- 
ence between  the  market  value  at  the  time  for  delivery  and  the 
price  of  resale.^  This  case  seems  to  be  open  to  a  similar 
criticism  to  that  ab^ady  made. 

§  73Sc.  Delay  in  delivery. 

When  the  goods  are  not  deUvered  on  the  day  fixed  by  the 
contract,  even  though  time  is  of  the  essence,  the  buyer  is  not 
bound  to  accept  this  fmlure  to  deliver  as  a  total  breach  of  the 
contract.  If  he  refrains  from  doing  so  and  the  seller  later 
tenders  the  goods,  which  are  accepted  by  the  purchaser,  the 
latter  is  entitled  to  recover  the  difference  in  the  market  value 
of  the  goods  at  the  time  when  they  should  have  been  delivered 
and  when  they  were  delivered.**    If  the  article  sold  was  a 

"  FoM  V.  HeinemAn,  144  Wis.  881,  "  Caiiforma:    lUmiah    v.     Kiisrb- 

128  N.  W.  881.  braun,  98  Cai.  676,  33  Pac.  780,  107 

"  floyd  V.  Mum,  146  Mich.  366, 109  Cal.  650,  40  Fac.  1045  (eggs). 

N.  W.  679.  MoMackuaeUt:  Clement  ft  H.  ManuT. 

» Wertheim  v.  ChJcoutimi  Pulp  Co.,  Co.    e.     Meoerole,     107     Man.    362 

[1911]  A.  C.  301.  (hoes). 
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machine  intended  for  use  and  the  injury  coosiBted  in  the  dep- 
rivation of  such  use,  the  measure  of  dam^es  is  the  fair  rental 
value  during  the  delay;  "  though  if  in  fact  it  appear  that  the 
machine  would  not  have  been  used  during  the  period  of  delay 
it  has  been  held  that  no  damages  can  be  recovered  for  loss  of 
use.'*  Special  damages  may  of  course  be  added  in  a  proper 
case." 

$  736.  Faflnre  to  deliver  stock. 

In  case  of  a  refusal  to  deliver  stock  which  is  to  be  pfud  for, 
the  measure  of  damages  is  governed  by  the  same  principles.** 


MintiMola:  Whalon  v.  Aldricb,  8 
Minn.  34fl. 

New  York:  Boomer  e.  Flagler,  fil 
N.  Y.  Super.  Ct.  211;  Davia  Provision 
Co.  P.  Fowler  Bros.,  47  N.  Y.  Supp. 
206  (meat). 

North  Carolina:  Spiera  c.  Halated,  74 
N.  C.  620. 

Texat:  Tyler  Car  &  Lumber  Co.  v. 
Wettermark,  12  Tes.  Qv.  App.  399,  34 
aw.  807. 

If  there  is  no  market  at  the  place  of 
delivery,  the  value  is  taken  at  the 
nearest  mrket.  Shepherd,  Cnian  & 
Co.  c  Templeman,  136  S.  W.  648  (Ky). 

"  I-ndiana:  Singer  t>.  Famsworth,  2 
Ind.  607. 

Maryland:  Cent.  Trust  Co.  v.  Arctic 
loe  Mach.  Mfg.  Co.,  77  Md.  202,  26 
Atl.  493;  Maryland  Ice  Co.  v.  Arctic 
Ice  Mach.  Mfg.  Co.,  79  Md.  103,  29 
Atl.  69. 

North  Carotina:  Tompkins  Co.  v. 
Dallas  Cotton  Mills,  130  N.  C.  347,  41 
S.  E.  938. 

Souik  Carolina:  Standard  Supply 
Co.  0.  Carter,  81  S.  C.  181,  K  8.  E.  150, 
19  L.  R.  A.  (N.  8.)  156. 

8ee  pott,  i  742. 

"Califomia:  Hendry  "■  Irvine,  9 
Cal.  App.  376,  99  Pac.  408. 

Wathinglon:  Eicbbaum  v.  Caldwell 
Bros.  Co.,  58  Wash.  163,  108  Pac.  434. 

"  Iowa  Mfg.  Co.  V.  B.  F.  Sturtevant 
Co.,  162  Fed.  460, 89  C.  C.  A.  346. 


■•  Conneetieut:  Shelt<m  ir.  French,  33 
Conn. -489. 

lUinou:  Plumb  t>.  Campbell,  129  111. 
101,  18  N.  E.  790. 

IndiaTia:  Coffin  c  State,  144  Ind. 
578,  43  N.  E.  654,  SS  Am.  St.  Rep. 
188. 

Maryland:  Baltimore  aty  P.  R.  R.  v. 
Bewell,  35  Md.  238,  6  Am.  Rep.  402. 

MoMoehuteUt:  EaateTO  R.  R.  v. 
Benedict,  10  Gray,  212;  Huasey  v. 
Manufacturers'  ft  M.  Bank,  10  Pick. 
415;  Murray  v.  Stanton,  99  Mass.  345; 
Allen  u.  South  Boston  R.  R.,  150  Maaa. 
200,  22  N.  E.  917. 

New  York:  Wintermute  v.  Cooke,  73 
N.  Y,  107;  Van  Allen  v.  Illinois  C.  R. 
R.,  7  Bosw.  615;  Chapman  v.  Fowler, 
32  App.  Div.  260, 116  N.  Y.  Supp.  962. 

North  Dakota:  Patterson  v.  Plummer, 
10  N.  Dak.  95,  86  N.  W.  111. 

South  CaroUna:  Davis  n.  Richardson, 
1  Bay,  105. 

TenntMee:  Memphia,  etc.,  R.  R.  i>. 
Walker,  2  Head,  467;  Feder  c.  Gass, 
69  S.  W.  176. 

Virginia:  Orange  A  A.  R.  R.  v.  Ful- 
vey,  17  Gratt.  366. 

WathinnUm:  Saunders  r.  U.  S.  Mar- 
ble Co.,  25  Wash.  475,  485,  65  Pac. 
782,  87  Am.  St.  Rep.  782;  Deld«i  v. 
Krom,  34  Wash.  184,  75  Pac.  636. 

Wyomxng:  Kuhn  v.  McKay,  7  Wyo. 
42,  66,  49  Pac.  473,  51  Mo.  205. 

So  where  a  stockholder  has  a  right  to 
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So  in  an  action  for  the  non-delivery  of  railway  shares  on  a 
given  day,  pursuant  to  contract,  the  property  not  having  heea 
paid  for,  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  market  price  on  the  day  when  the  ohi- 
tract  was  broken.*'  So  the  vendee  of  shares  in  a  projected 
railway,  under  a  contract  to  be  etnupleted  at  a  future  day,  may 
recover  as  damages  for  the  non-delivery  the  difference  between 
the  price  agreed  on  and  the  market  price  on  the  day  on  which 
the  defendant  refused  to  complete  the  sale,  and  that  only.  He 
is  not  entitled  to  damages  in  respect  to  an  advance  of  price 
taking  place  afterwards  at  the  time  of  the  actual  issue  of  the 
scrip.  In  other  words,  the  time  when  the  defendant  reused  to 
comply  with  his  contract  ia  the  determining  point." 

§  737.  Time  when  market  value  ia  to  be  taken. 

The  plaintiff  recovers  the  value  at  the  time  the  contract 
should  have  been  performed.*'  Where  the  defendant  agreed  to 
deliver  wood  as  needed  and  subsequently  repudiated  the  con- 
tract, the  plaintiff  was  allowed  to  recover  the  value  of  the 
wood  at  the  different  times  it  was  needed,  and  was  not  con- 
fined to  the  price  at  the  time  of  the  repudiation."  *  A  doubt 
may  arise  as  to  what  ia  the  time  stipulated  for  delivery.  Where 
oats  were  to  be  delivered  "on  or  about"  a  certain  day,  it  vras 
held  that  the  plaintiff  was  not  limited  to  the  difference  be- 
tween the  contract  price  and  the  market  value  on  the  precise 
day  named,  but  might  recover  the  difference  between  the  con< 
tract  price  and  the  market  value  within  a  reasonable  time  after 
that  day."  •*    Where  delivery  was  to  be  on  demand,  the 

subscribe  for  his  pn^xirtioD  of  new  Vmvuml:  Jones  t>.  Chamb^ain,  30 

aUxk  at  par,  but  is  deprived  of  this  Vt.  196, 

right  by  the  oampany,  he  may  m-  B*^aads  Sbttw  v.  Hollud,  IS  U.  A 

cover  thedifferenoebetweeo  par  ftndthe  W.  I3S. 

market  price  at  the  time  he  had  the  **  Tempeet  v.  SSnet,  3  C.  B.  249. 

right  to  subscribe.     Stokes  o.  Conti-  "Taylor    t>.  McPatter   (Tex.   Cit. 

nental  Trust  Cki.,  186  N.  Y.  285,  78  App,),  109  S.  W.  396. 

N.  E.  1090,  12  L.  R.  A.  (M.  S.)  969.  "  lUinmi:  LoEig  e.  CoakHn,  76  HI.  32; 

"  District  of  Catambia:  Tayloe  v.  Tur-  D<^w&re  ft  H.  C.  Co.  «.  Mitebdl,  31 

nw,  2  D.  C.  (2  Cr.  C.  C.)  203.  N.  E.  1026, 

Loutnana:  Vance  u.  Toum^,  13  La.  New   York:  Reere  v.  GalHTUt,  89 

225.  Hun,  59,  34  N.  Y.  S\y)p.  1000. 

:  White  M.  » Kipp  e..  Wiim,  3  SuuL  (N.  Y.) 
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market  value  is  to  be  taken  at  the  time  of  demand.^  In  a  case 
in  Massachusetts,  the  contract  was,  that  George  should  de- 
liver to  Quarles  1,000  barrels  of  flour  at  $6  per  barrel,  at  any 
time  within  six  months — George  to  give  Quarles  six  days' 
notice  prior  to  delivery;  Quarles  to  pay  the  price  aforesaid,  and 
either  party  to  be  released,  if  desiring  it,  within  three  months, 
on  paying  $500  to  the  other.  This  last  provision  was  not  taken 
advantage  of.  On  the  13th  of  February,  Quarles  demanded  it; 
it  was  not  delivered;  and  the  queetion  was,  on  what  day  the 
damages  were  to  be  computed,  it  being  agreed  that  such  dam- 
ages were  the  difference  between  the  price  mentioned  in  the 
contract  and  the  actual  value.  The  court  held  that  the  de- 
fendant had  to  do  the  first  act,  i.  e.,  ^ve  notice;  that  he  had 
still  six  days  before  the  14th  of  February  to  give  notice;  and  as, 
if  he  had  then  given  notice,  he  would  have  had  till  the  last  day 
to  deliver  the  flour,  the  actual  breach  by  the  non-deUvery  of 
the  flour  must  be  taken  to  have  occurred  on  that  day,  and 
damages  were  computed  accordingly.*'  If  no  time  is  fixed  for 
the  dehvery,  it  has  been  said  in  Maryland  that  damages  will 
be  calculated  from  the  period  at  which  the  defendant  refuses 
to  perform.'^  But  the  general  rule  is  that,  if  no  time  is  fixed 
for  deUvery,  the  article  is  deliverable  in  a  reasonable  time. 
What  such  time  is  must  depend  on  the  circumstances  of  each 
case;  and  the  difference  between  the  stipulated  price  and  the 
price  at  the  time  proper  tor  the  delivery  is  the  measure  of 
damages.**  If  growing  crops  are  sold,  the  value  is  to  be  cal- 
culated at  the  time  when  they  are  mature  and  ready  for  de- 
livery.** Where  the  vendor  is  to  ship  goods  from  a  distance 
on  a  specified  day,  and  there  is  a  breach,  it  has  been  held  that 
the  proper  basis  for  calculating  the  damages  is  the  market  value 
on  the  day  when  the  vendee  receives  notice  of  the  breach,  that 

«■  Smitji  >.  Beiry,  18  Me.  132.  Texat:  Pftleetine  C.  S.  O.  Co.  i>.  Cot- 

«  Quwlee  o.  Gtwrne,  23  Pick.  (Mmb.)  ton  Oil  Co.,  61  8.  W.  433. 

400.  "Thompaon  v.  WoodiuS,  7  Cold. 

**  Man^nd:  WilliamB  v.  Woods,  16  (l^nn.)  401;  Psragos  RefiniDg  Co.  v. 

Md.  220;  United  R.  ft  E.  Co.  p.  Wdir,  Lee,  98  Tenn.  643,  41  8.  W.  362. 

108  Md.  323,  03  At).  476.  ••  MUtmiri:  Smock  ».  Smock,  37  Mo. 

And  Me  KtrUuekn:  Booth  t>.  Booth,  I  App.  66. 

A.  K.  Manh.  3Afi,  Tmneame:    Hoiria 
Heisk.  626. 
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being  the  earliest  time  when  he  cotild  reasonably  be  expected 
to  go  into  the  market  and  replace  himself.*'  If  the  sdlef  is 
^ven  a  certain  time  within  which  to  deliver,  the  damages  are 
measured  by  the  market  value  in  the  last  day  for  dehvery." 
If  the  delivery  is  postponed  by  an  agreement  between  the 
parties,  the  measure  of  damages  is  the  difference  between  the 
contract  and  market  price  at  the  time  the  article  is  deliverable 
by  the  subsequent  agreement.*'  When  the  time  of  delivery  is 
postponed  without  definitely  fixing  the  new  time  for  delivery, 
the  measure  of  damages  would  seem  to  be  the  difference  be- 
tween the  contract  price  and  the  market  value  at  a  reasonable 
time  after  demanding  performance.**  The  fact  that  the  vendor 
gives  the  vendee  notice  of  repudiation  of  the  contract  brfore 
the  time  set  for  dehvery  does  not  obligate  the  vendee  to  go  at 
once  into  the  market  and  repurchase,  and  the  rule  of  damages 
is  not  altered.*"  Where  ddivery  is  required  to  be  made  by 
instalments,  the  measure  of  damages  will  be  estimated  by  the 
value  at  the  time  each  delivery  should  have  been  made.^  So 
where  a  contract  is  for  the  dehvery  of  goods  in  equal  propor- 
tions in  a  given  mmiber  of  months,  and  the  action  for  non- 
delivery is  brought  after  the  period  stipulated  for  t^e  last 


"  Neie  York:  Boyd  f.  QuioD  C3o.,  41 
N.  Y.  Supp.  391. 

EngUmd:  Ashmore  i>.  Cox,  [1899]  1 
Q,  B.  436. 

"  Kenludci/:  Steia  v.  Hickman  Grain 
Co.,  132  Ky.  496,  116  S.  W.  786. 

MUsoari:  Gill  b.  Johnson-Brinkman 
Com.  Co.,  84  Mo.  App.  456. 

«  United  SUUea:  Roberts  v.  Benjamin, 
124  U.  S.  64,  8  Sup.  Ct.  393,  31  L.  ed. 
334. 

lUinoit:  Houston  v.  Wendnagel,  135 
III.  App.  95;  Pope  Metal  Co.  v.  San- 
doval Zinc  Co.,  148  111.  App.  444. 

MicAimn:  McDermid  f.  Redpath,  39 
Mich.  372. 

Virginia:  Smith  c.  Snyder,  77  Va. 
432. 

Bi>i^atid:  Ogle  o.  Vane,  L.  R.  2  Q.  B. 
276,  L.  R.  3  Q.  B.  272;  Tyera  v.  Roae- 
dale  4  F.  I.  Co.,  L.  R.  8  Ex.  306,  pet 
Martin,  B.;  L.  R.  10  Ex.  196. 


In  Glenn  v.  SchaBer,  17  W.  L.  Rep. 
273  (Can.,  1911),  the  tacts  were  not  re- 
garded as  ahowing  as  agroemeut  to 
postpone,  and  the  value  was  taken  at 
the  time  originaUy  fixed. 

*•  United  Stale»:  Ralli  c.  Rockmore, 
111  Fed.  874. 

England:  Hickman  v.  Haynee,  L.  R. 
10  C.  P.  598;  Tyers  c.  Roeedale  &  F.  I. 
Co.,  L.  R.  10  Ex.  195. 

"Mtuaadaittai:  P.  P.  Emory  Mantif. 
Co.  V.  Salomon,  178  Mass.  582, 60  K.  E. 
377. 

Midagan:  Austrian  t>.  Spiingw,  94 
Mich.  343,  54  N.  W.  50. 

England:  Brown  v.  Midler,  L.  R.  7 
Ex.  319. 

■■  UniUd  StaU*:  Youghio^my  &  0. 
C.  Co.  V.  Veratine,  Hibbaid  A  Co.,  176 
Fed.  972. 

lUinoia:  Sagola  L.  Co.  e.  Chiesso  T. 
&  T.  Co.,  121  ni.  App.  292. 
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delivery,  the  proper  measure  of  damages  is  the  sum  of  the  dif- 
ferences between  the  contract  and  market  prices  on  the  last  day 
of  each  month  respectively.**  And  where  in  such  a  case  the 
contract  was  repudiated  by  the  defendant,  and  the  action  was 
brought  and  tried  before  the  expiration  of  the  stipulated  num- 
ber of  months,  it  was  held  (in  the  absence  of  evidence  on  the 
part  of  the  defendant  that  the  plaintiffs  could  have  obtained  a 
new  contract  to  reduce  their  loss),  that  the  true  measure  of 
damages  was  the  sum  of  the  differences  between  the  contract 
price  and  the  market  price,  at  the  several  periods  fixed  for 
delivery;  the  breach  being  treated  by  the  coiu-t  as  final.'* 


§  738.  nace  where  market  value  is  to  be  taken. 

The  difference  in  value  ia  to  be  taken  at  the  place  as  well  as 
time  of  delivery,  when  it  can  be  there  ascertained."  This  is 
the  invariable  rule  if  there  is  a  market  price  at  that  place.  So, 
even  where  the  defendant  had  a  monopoly  of  the  coal  market 
at  the  place  where  he  had  Eigreed  to  make  the  deUvery,  the 
market  price  at  that  place  fixed  the  measure  of  damages,  and 
it  was  held  by  the  Supreme  Court  of  the  United  States  error  to 
charge  that  the  measure  of  damages  was  the  cash  value  of  the 


"  UniUd  SuOa:  Minouti  Pumaee 
Co.  ■>.  Cochrane,  8  Fed.  463;  Haff  v. 
Filling,  134  Fed.  294. 

Colondo:  Cole  r.  CheoTenda,  4  Colo. 
17. 

Nev>  York:  Brock  v.  Knower,  37  Eun, 
609. 

But  where  it  was  left  optional  with 
the  vendee  how  much  to  take  each 
month  but  he  was  to  take  the  whole 
by  December  31,  that  dat«  was  held 
to  be  the  time  of  the  breach.  Duluth 
Furnace  Co.  v.  Iron  Belt  Mining  Co., 
117  Fed.  138,  65  C.  C.  A.  154. 

"  MuMactaaeOs:  Barrie  u.  Quimby, 
206  Mas.  259,  B2  N.  E.  451. 

England:  Ex  parte  Llansamlet  T.  P. 
Co.,  L.  R.  16  Eq.  155;  Roper  v.  John- 
son, L.  R.  8  C.  P.  167;  Tyers  v.  Roee- 
dale  &  F.  I.  Co.,  L.  R.  8  Ex.  305,  L.  R. 
10  Ex.  195. 


"  mnoi»:  Phdp«  V.  McGee,  18  lU. 
56. 

Iowa:  Osgood  v.  Bauder,  75  la.  550, 
19  N.  W.  887,  1  L.  R.  A.  655. 

Karuat:  Field  v.  Kinnear,  4  Kan.  476. 

Missouri:  White  v.  SaJiebury,  33  Mo. 
150. 

Penn»yh)ama:  Schmertz  v.  Dwyer,  53 
Pa.  335. 

Texas:  Specialty  Furniture  Co.  v. 
KingBbury,  60  8.  W.  1030. 

Vermimt:  Worthen  v.  Wilmot,  30  Vt. 
555. 

Wetl  Virginia:  Boyd  d.  Gunnison,  14 
W.  Vs.  1. 

In  the  case  of  San  Francisco  secu- 
rities the  value  taken  was  that  at  the 
San  Francisco  Stock  Excliange,  not  a 
(fictitioua)  New  York  quotation,  though 
New  York  was  the  place  of  dehvery. 
Zimmermann  c  'Hmmermann,  193 
N.  Y.  486,  86  N.  E.  640. 
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kind  of  coal  mentioned  at  other  towns  near  the  place  of  de- 
livery, "after  deducting  the  contract  price  of  the  coal  and  Uie 
cost  and  expenses  of  transporting  thither."  Bradley,  J.,  said, 
that  although  the  plaintiff  would  probably  have  received  thoee 
prices,  the  rule  was  firmly  established  that  the  value  at  the 
place  of  delivery  fixed  the  measure  of  damages."  So  in  New 
York,  where  assumpsit  was  brou^t  for  breach  of  a  contract  to 
delivN  100,000  shingles  at  a  landing-place  called  Bailey  Town, 
on  Seneca  Lake,  on  the  1st  of  June,  1828,  for  which  the  plain- 
tiff was  to  pay  S125,  or  $1.25  per  thousand,  the  plaintiff 
proved  the  value  of  the  shingles  at  the  place  of  delivery  on  the 
day  (let  of  June)  to  have  been  11.87  or  12.00  per  thousand 
The  defendant  was  allowed  to  prove  the  vdue  of  shin^ee  at 
Geneva  and  other  places,  and  from  an  aoerage  of  price*  to  find 
the  value;  but,  the  plaintiff  moving  for  a  new  trial,  this  was 
hdd  wrong,  and  that  the  true  rule  of  damages  was  the  diff^- 
enee  between  the  price  as  fixed  by  the  parties  on  the  day  and 
at  the  place  of  delivery  and  the  market  v^ue  at  the  sune  time 
and  {daoe;  and  a  new  trial  was  ordered.*'  Where  cheese  sold 
to  the  plaintiff  had  been  warranted  to  be  worth  nineteen  cents 
a  pound  in  the  New  York  market,  and  was  proved  to  be  worth 
there  only  twelve,  proof  that  it  was  shipped  to  London  and 
netted  to  the  plaintiff,  over  all  expenses,  by  sales  made  in  the 
ordinary  course  of  business,  sixteen  and  a  half  cents  a  pound, 
was  held  inadmissible  to  reduce  the  damages."  For  a  breach 
of  a  contract  by  the  vendor  to  deliver  goods  to  a  carrier  at  A, 
to  be  shipped  to  the  vendee  at  B,  a  few  cases  hold  the  measure 
of  damages  to  be  the  difference  between  the  contract  price  and 
the  market  value  at  B,  at  the  time  the  goods  should  have  ar- 
rived, deducting  the  cost  of  transportation,"  on  the  ground 

■•Oraud  Tower  Co.  v.  Fhillipo,  23  lively  &t  tiie  pUoe  fixed  m  b;  tbe 

Wall.  471,  23  L.  ed.  71.  a«reement.    Hatiiu  p.  HvUt,  3  Aik. 

"  Gregory  u.  McDowel,  8  Wend.  435.  397. 

In  a,  case  in  Arkansas,  in  an  action  on  •■  DuM  P.  Burton,  47  N.  Y.  167,  7 

an  agreemoit  by  which  Hanna  sold  Am.  "Rep.  428. 

Harter  ten  k^,  where  the  defendant  "  AUA&ma:  BuiaC  a.  Guioe,  96  Ala. 

below  refused  to  deliver,  it  was  held  26S,  11  So.  280;  Cawthcn  p.  Lu^  97 

that  the  measure  of  damages  was  the  Ala.  674.  11  8o.  731. 

diffeienoe  betwe«i  the  price  agreed  on  N^m^a:    McCormick    Harvesting 

between  the  parties  and  the  maricet  Co.  c.  Jeosea,  29  Neb.  102,  49  N.  W. 

price  ol  the  pork  at  the  time  of  the  do-  100. 
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that  the  contract  contemplates  a  beneficial  delivery  to  the 
vendee  and  therefore  he  is  entitled  to  full  compensation  for  the 
failure  to  receive  it;  but  by  the  better  view  the  ordinary  rule 
is  followed,  and  the  market  {nice  at  the  place  of  deUvery  to 
the  carrier,  if  there  is  there  a  market  value,  is  taken."* 

§  789.  Kearest  market 

On  the  principles  stated  in  an  efu*lier  chapter,"  if  there  is  no 
market  value  at  the  place  of  deUvery,  the  true  value  of  the 
goods  at  the  time  fixed  for  delivery  is  to  be  shown  by  the  best 
evidence  possible.  If  there  is  a  neighboring  mMrket,  the  price 
at  such  market  is  competent  evidence  after  making  due  allow- 
ance for  the  cost  of  transportation  between  points.  Whether 
such  cost  should  be  added  to  or  subtracted  from  the  price  in 
the  nearest  market  depends  on  circumstances.  If  the  goods 
were  bought  to  be  used  at  the  place  of  delivery  the  buyer  can 
be  compenBated  only  by  adding  such  cost  to  the  price.  This 
would  represent  the  c(st  of  replacement.  On  the  other  hand, 
if  the  goods  are  intended  for  reside  full  compensation  is  awarded 
if  the  coet  of  transportation  to  the  neighboring  market  be  sub- 
tracted from  the  price  there.  The  measiu^  of  damages,  how- 
ever, should  not  depraid  on  the  undisclosed  purposes  of  the 
vendee,  and,  at  least  in  the  absence  of  knowled^  by  the 
vendor  of  such  purposes,  there  should  be  but  one  rule  ap- 
plicable to  both  cases.  The  correct  rule  seems  to  be  this:  if  l^e 
place  of  delivery  is  one  where  the  consumption  normally  ex- 
ceeds the  production  the  cost  of  transportation  thither  should 
be  added  to  the  price  in  the  nearest  market;  otherwise  if  the 
production  normally  exceeds  the  consumption.*" 

New  York:  Boyd  i>.  L.  H.  Quinn  Co..  Colorado:  Sellar  v.  delksd,  2  Colo. 

17  Misc.  278,  40  N.  Y.  Supp.  370.  S32. 

■•  /oua:  Tuttle-Chapmui  Coal  Co.  v.  CotmteUcui:  Rij^ter  t>.  ClArk  (Conn.), 

Coaldale  Fuel  Co.,  136  la.  388,  113  60  Atl.  741  (otwl  mid  &t  wholeMle 

N.  W.  827.  prieee;  th^e  was  do  wholesale  market 

"  Chap.  V.  at  ika  place  for  dellvny). 

*■  In  U>e  foDowmg  cases  the  coot  of  lOinoU:  Capen  b.  De  Stager  O.  Co., 

tranaportation  was  added  to  the  price  lOfi  111.  186  (fruit  jars), 

in  the  neareat  market.  JruUona;  Vickery  «,  McCormack,  117 

Uttiied  Slaia:  Gnnd  Tower  Co.  v.  Ind.  5M,  20  N.  E.  490  (lumber  to  be 

FhiDipe,  23  Wall.  471,  23  L.ed.71,  (coal  used  for  building), 

intended  for  use,  as  the  vendor  knew).  Maine:  Furlong  *.  PoUeya,  30  Me. 
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If  the  goods  were  purchased  for  resale  at  another  place,  and 
there  is  no  nuurket  at  which  others  can  be  procured  to  send  to 
that  place,  the  difference  between  the  market  price  at  the  place 
of  resale  and  the  contract  price,  plus  the  cost  of  transporta- 
tion, may  be  recovered.*'  It  would  seem  that  if  the  place  of 
resale  is  not  the  nearest  market,  knowledge  of  the  destination 
of  the  gooda  on  the  part  of  the  seller  should  be  proved,"  as 
otherwise  the  loss  of  the  price  at  the  place  of  resale  would  not 
be  a  natural  consequence.  Such  knowledge  is  often  shown  by 
the  fact  that  the  goods  were  to  be  delivered  to  a  carrier,  to  be 
forwarded  to  that  place/' 

§  740.  Price  receivable  on  a  sub-contract 

The  rule  in  Hadley  v.  Baxendale,  as  generally  understood, 
requires  a  notice  of  special  damages  to  be  given,  or  circum- 
stances amoimting  to  such  notice  to  be  within  the  contem- 
plation of  the  parties,  in  order  to  enable  a  plaintiff  to  recover 
491,  60  Am.  Dec.  635  (hay  inteaded  for  allowance  for  tranaportatioii  was  mg- 
use  in  a  lumber  camp).  gest«d. 

New  Hampskin:  Stevens  v.  Lyford, 
7  N.  H.  360  (lumber).  - 

Virginia:    Nottingham   Ice   Co.   tt. 
Preas,  102  Va.  820,  47  S.  E.  823  (ice). 

C/.    Yellow  Poplar  Lumber  Co.  v. 
Chapman,  20  C.  C.  A.  503,  74  Fed. 


In  these  cases  the  cost  was  deducted: 

Ctdifomia:  Hill  o.  McKay,  94  Cal.  5, 
29  Psc.  406  (lop}. 

Indiana:  P&pe  tt.  Ferguson,  23  Ind. 
App.  298,  62  N.  E.  712  (lumber  put^ 
chased  for  resale). 

Maine:  Berry  v.  Dwinel,  44  Me.  255 

(It>g8). 

Mi*»ouTi:  Vanetone  v.  Hoptdna,  49 
Mo.  App.  386  (wheat);  Cobb  ».  WhiU 
aett,  51  Mo.  App.  146  (com);  National 
W.  A  S.  Co.  V.  Toomy,  144  Mo.  App. 
516,  129  S.  W.  423  (hay). 

New  York:  Wemple  if.  Stewart,  22 
Barb.  154  (lumber);  lUce  v.  Manley,  66 
N.  Y.  82,  23  Am.  Rep.  30  (cheeee). 

Canada:  Hendrie  v.  Neelon,  12  Ont. 
App.  41,  3  Ont.  603  (liunber). 

In  McCleskey  ft  Whitman  v.  Howell 
Cotton  Co.,  147  Ala.  673,  42  So.  67,  no 


In  Houston  I.  &  B.  Co.  ».  llaner 
(Tex.  Ov.  App.),  139  S.  W.  992,  where 
the  goods  were  bought  for  export,  and 
freight  to  the  export  point  was  cbetqier 
from  the  nearat  maricet  than  from  the 
point  of  delivery,  the  cost  of  trans- 
portation was  not  added. 

See  S 246. 

•'  Alabama:  Johnson  e.  Allai,  78  Ala. 
387,  56  Am.  Rep.  34. 

Iowa:  Louis  Cook  Mfg.  Co.  v.  Kan- 
daU,  62  la.  244. 

Keniudcy:  Campbells ville  Lumber 
Co.  V.  Bradley,  96  Ky.  494,  29  S.  W. 
313. 

Nebraaka:  MoCormick  H.  Co.  n.  Jen- 
sen, 29  Neb.  102,  45  N.  W.  160. 

Oregon:  Eocker-Smitfa  o,  Haoley,  29 
Ore.  27,  44  Pac.  497. 

Tennessee;  McDonald  v.  Unoka  T. 
Co.,  88  Tenn.  38. 

Witconsin:  Cockburn  t>.  Ashland 
Lumber  Co.,  54  Wig.  619. 

"  Cockburn  r.  Aahlaod  Lumbo-  Co., 
54  Wis.  619. 

**  McCormick  H.  Co.  o.  Jensoi,  29 
Neb.  102,  45  N.  W.  160. 
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any  other  damages  than  the  difference  between  the  contract 
and  the  market  jHice.  Where  a  vraidee,  therefore,  has,  be- 
tween the  time  of  makmg  the  original  contJBct  aad  that 
limited  for  its  performance,  made  a  sub-contract  for  th«  resale 
of  the  goods  at  a  higher  price  than  the  market  rate  at  the  time 
fixed  for  dehvery  under  the  origintU  contract,  he  cannot  re- 
cover for  his  loss  of  the  profits  he  would  have  made  by  carrying 
out  the  resale.''*  It  has,  however,  been  held  that  if  there  is  no 
market  price,  the  plaintiff  can  recover  what  he  was  to  obtain 
on  a  sub-contract,  if  a  nsual  one,  less  the  contract  price.** 
The  rule  has  been  put  on  the  ground  that  the  sub-contract 
shows  the  value.  Where  the  defendant  had  notice  of  a  sub- 
contract or  any  special  damages  which  a  plaintiff  would  suffer, 
such  damages  are  undoubtedly  recoverable."   The  notice  must 


'*  Alabama:  Ala.  Chemical  Co.  t>. 
CMfls,  143  Al».  591,  39  So.  265. 

Qtarnia:  Orr  v.  Fanatn'  AUuoc* 
Warebouse  &  Com.  Co.,  97  Ga.  241,  22 
S.  E.  937;  HuggiiiB  v.  South  Eastern  L. 
A  C.  Co.,  121  Qh.  311,  48  S.  E.  933. 

Texas:  AndenoB  Eleo^ric  Go.  ».  Cle- 
biune  Water  Co.,  27  S.  W.  501. 

England:  WUliama  u.  Reynolds,  6  B. 
AS.  495. 

**  Calif omia:  McKay  v.  Riley,  05 ' 
Cal.623. 

/Utnou:  Van  Andale  o.  Rundel,  82 
111.  63;  Loescher  t>.  DoBterbers,  28  lU. 
App.  520. 

Pmntj/bxatia:  MeHoK  v.  Fahaer,  73 
Pa.  366. 

Virginia:  Trigg  v.  day,  88  Va.  330, 
13  S.  E.  434,  29  Am.  St.  Rep.  723. 

Bnglattd:  Borrim  v.  Hutchinson,  18 
C.  B.  (N.  S.)  446. 

Thia  rule  waa  applied  in  Carroll- 
Porter  B.  ft  T.  Co.  c  CoiunJaua  Ma- 
chine Co.,  55  Fed.  451,  5  C.  C.  A.  190, 
in  which,  however,  ihe  damages  were 
churned  for  a  breach  of  warranty.  See 
pact,  SS  769  et  »eq. 

«  United  StaUa:  Wiknoth  v.  Hamil- 
ton, 127  Fed.  48. 

Florida:  Robinson  v.  Ayer,  36  F1&. 
544,  17  So.  746. 


Ckorgia:  Fontaine  v.  Baictey,  90  Oa. 
416,  17  S.  E.  836. 

lUinaia:  Bentoc  d.  Fay,  64  U.  417; 
Carpecter  c.  First  Nat.  Bank,  119  111. 
362, 10  N.  E.  18;  Lapp  i>.  Illinois  Watch 
Co.,  104  111.  App.  255. 

Katuat:  Stewart  v.  Povera,  12  Ksn. 
596. 

Louiaiana:  Gauthin  c.  Green,  L4  La. 
Ann.  788. 

Nan  York:  Meflsmmv  tr.  N«w  YqA 
S.  &  L.  Co.,  40  N.  Y.  422;  Heinemann 
p.  Heard,  50  N.  Y.  27;  Laird  v.  Town- 
send,  5  Hun,  107;  Baxter  v.  Oilaon  Col- 
lins Co.,  57  N.  Y.  Supp.  SI'S. 

ViTffima:  Trigg  v.  Ciay,  88  Va.  330, 
138.  E.  434, 29  Am.  St.  Rep.  723;  Perry 
T.  &  L.  Co.  V.  Reynolds,  100  Va.  264, 
40  S.  E.  919. 

Witanuin:  Hammer  v.  Schoenfelder, 
47  Wis.  455. 

En^itand:  Smeed  v.  Foord,  I  E.  4  E. 
602;  Elbinger  Actien-GeacUschaft  p. 
Armstrong,  L.  R.  9  Q.  B.  473;  Boiries  v. 
Hutchinson,  18  C.  B,  (N.  8.)  446; 
Grebert-Boi^s  v.  Nugent,  15  Q.  B. 
Div.  85. 

Canada:  WatrouB  v.  Bates,  6  Up. 
Can.  C.  P.  366. 
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be  given  at  the  time  of  entering  into  the  contract.*'  Tliere 
need  be  no  notice  of  the  terms  of  a  sub-contract,  unless  the 
tains  are  exceptional.**  But  there  must  be  a  notice  of  ex- 
ceptional terms.**  If  there  is  no  notice  the  plaintiff  can  still 
recover  an  amount  not  to  exceed  what  would  usually  result 
from  the  breach  of  contract.™ 

§  Til.  Avoidable  loss. 

In  accordance  with  the  principle  that  the  plaintiff  should  do 
the  best  he  can  to  reduce  the  damages,  he  will  not  be  allowed 
to  recover  damages  which  could  have  been  avoided  by  the 
acceptance  of  a  tender  made  by  the  defendant  subsequently  to 
the  proper  time  of  performance.'^  So  if  it  be  readily  in  the 
power  of  the  vendee  to  procure  the  article  elsewhere,  he 
should  do  so,  and  his  damages  in  such  case  are  limited  to 
compensation  for  the  delay  and  expense  thereby  sustained." 
It  has  been  held  that  if  he  acqiures  the  article  for  less  than  the 
prevailing  market  value,  the  damages  are  the  difference  be- 
tween the  price  paid  and  the  contract  price.'*  The  vendee  is 
under  DO  duty  to  go  into  the  market  and  replace  himself  be- 
fore the  day  for  delivery  even  though  the  vendor  has  given 
notice  of  his  repudiation,  and  if  he  does  repurchase  on  the 
market,  he  does  so  at  his  own  risk  that  the  market  price  on  the 
day  for  deUvery  will  be  less  than  the  price  he  paid."   Nor  can 

n  Qee  V.  LancaBhire  A  Y.  Ry.,  6  H.  &  Arktmaaa:  fiencb  ■>.  Potte,  57  Aik. 

N.  211;  Hydraulic  Engineermg  Co.  v.  267. 

McHaffie,  4  Q.  B.  Div.  670.  KentwA]/:  Barker  v.  Mann,  5  Bush, 

"  New  York:  Booth  p.  Spuyten  Duy-  672,  96  Am.  Dec.  373. 

vil  R.  M.  Co.,  60  N.  Y.  4S7,  19  Am.  MUaoun:  Shose  p.  Neiswaangn',  IS 

Rep.  204.  Mo.  App.  236,  244. 

JPiMonain:  Guetckow  r.  Andrews,  92  New  York:  Taylor  e.  Read,  4  Puge, 

WiB.2I4,«eN.W.  119,63Am.St.Rep.  561;  Aronaon  tr.  H.  B.  CUflin  Co.,  115 

909.  N.  Y.  Supp.  97;  Joseph  f.  SulsbraRer, 

"  Home  B.  Midland  Ry.,  L.  R.  7  C.  136  App.  Div.  499,  121  N.  Y.  Supp.  73; 

F.  683,  L.  R.  8  C.  P.  131.  Diamond  M.  P.  Co.  c.  Indepoident  P. 

"Cory  V.  Thamea  I.  W.  &  8.  B.  Co.,  P.  Co.,  121  N.  Y.  Supp.  1108. 

L.  R.  3  Q.  B.  181.  "  Theias  v.  Weias,  166  Pa.  9,  31  AtL 

*>  afUstniri:  Bamett  r.  Elwood  Gr^n  63,  45  Am,  St.  Rep.  638. 

Co.  (Mo.  App.),  133  S.  W.  866.  "  United  SbUm:  Missouri   Furnace 

New   York:  Parsons  v.  Sutton,  66  Co.  v.  Cochrane,  8  Fed.  463. 

N.  Y.  92.  KoMoa:  York-Draper  Co.  v.  LuA 

^Alabama:    Watson  t>.  Eirby,  112  (Kan.),  49  Pac.  788. 
Ala.  436,  20  So.  624. 
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the  vendee  recover  for  any  damages  which  are  the  result  of  his 
own  carelessness.  So  where,  on  the  defendant's  failure,  he 
purchased  an  inferior  article  and  had  it  manufactured  so  as  to 
perform  a  sub-coutract  he  had  Altered  into,  he  was  not  al- 
lowed to  recover  the  expenses  of  sending  the  manufactured 
article  to  his  vendee,  who  refused  them,  for  he  was  not  war- 
ranted in  such  a  proceeding.'^  It  has  been  held  that  the  de- 
fendant cannot  reduce  the  damages  by  an  offer  to  sell  to  the 
plaintiffs  at  a  price  below  the  market  value  on  the  day  of  de- 
livery;™ but  on  this  point  the  authorities  are  in  conflict." 
In  a  Federal  case  where  the  defendant  had  agreed  to  sell  lum- 
ber to  the  plaintiff  on  credit  but  on  the  day  for  deUvery  refused 
to  extend  credit  and  offered  the  goods  for  cash  at  a  reduced 
price,  which  offer  was  refused,  the  buyer  being  unable  to  ob- 
tain the  goods  elsewhere,  the  court  held  that  the  buyer  could 
not  recover  special  damages  because  he  should  have  accepted 
the  seller's  offer  and  thus  minimized  his  loss.™  And  where  the 
goods  could  not  be  prociu^  in  the  market,  but  the  defendant, 
though  he  did  not  deliver  the  goods  sold,  offered  similar  goods 
which  would  have  answered  as  a  substitute,  the  plaintiff 
should  have  accepted  the  offer  and  avoided  further  loss." 

§  742.  Consequential  loss. 

Allowances  for  consequential  loss  in  addition  to,  or  differing 
from  the  usual  measure  of  damages,  will  be  made  or  refused  in 
accordance  with  the  rule  in  Hadley  v.  Baxendale,  the  rule  of 
avoidable  consequences,  and  the  other  general  principles  Meet- 
ing contracts.^   Where  it  is  known  to  the  seller  that  the  goods 

MamackTtmOg:    Emory  Mfg.  Co.  v.  New  York:  Hsvemeyer  v.  Guniune- 

Salomon,  ITS  Maae.  582,  60  N.  E.  377.  ham,  3S  Baib.  515. 

MicMgan:  Austrian  v.  Springer,  94  "  Ante,  %  222. 

Mich.  343,  64  N,  W.  50.  "lawrence  v.  Porter,  flS  Fed.  62,  11 

Penrisybxinia:  Morris  v.  Supplee,  208  C.  C.  A.  27, 26  L.  R.  A.  167.    Cf.  Amei^ 

Pa.  253,  67  Atl.  566.  ican  Cotton  Co.  v.  Hening,  84  Miss. 

And     see    tUinou:     Follonsbee    p.  603, 37  So.  117. 

Adams,  86  111.  13.  »  Lande  i>.  A.  G.  Hyde  A  Sons,  66 

NOtratka:  Carter  t>.  Roberta,  85  Neb.  Misc.  259,  121  N.  Y.  Supp.  258. 

480,  124  N.  W.  94.  ••  Colorado.-  Richner  d.  Plateau  L.  S. 

"  McHoee  o.  Fubner,  73  Pa.  365.  Co.,  44  Colo.  302,  98  Pac.  178  (sale  of 

'*  Untied  SbUet:  Campfield  f.  Sauer,  hay  to  feed  cattle;  plaintiff  recovers 

189  Fed.  576.  expense  of  securing  other  hay  and  of 
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were  ordered  by  the  buyer  for  a  particular  occasiMi,  and  were 
to  be  delivered  in  time  for  that  occasion,  and  the  contract  is 
broken  by  the  seller,  and  no  time  remains  to  the  buyer  after  the 
'breach  to  purcbaae  aimiUu'  goods  elsewhere,  the  s^er  may  be 
held  (or  such  damage  as  directly  and  naturally  arises  fiom.  the 
breach,  although  "beyond,  to  this  extent,  the  difference  be- 
tween the  contract  and  the  market  price."  *'  In  Benton  v. 
Fay,**  a  purchaser  who  gave  notice  of  the  object  of  his  pur- 
chase was  allowed  to  recover,  for  failure  to  send  him  a  planing 
machine,  a  fair  rent  for  the  use  of  his  buildings  and  other 
machinery,  th^  being  otherwise  in  running  order,  during  the 
time  they  lay  idle  in  ccmaequence  of  the  defendant's  refusal  to 
deliver  the  machine,  but  only  for  so  lon^  a  time  as  was  reason- 
ably necessary  to  supply  himself  with  another  machine  of 
umilar  character,  after  being  advised  of  the  defendant's  re- 
fusal to  send  the  machine  sold  to  him.  The  profits  that  mi^t 
have  been  made  were  held  not  recoverable  where  the  vendor 
knew  that  a  mill  sold  was  to  be  used  in  grinding  com  for  cattle; 
the  measure  of  dfuuages  was  the  difference  between  the  cost 
of  corn  meal  as  ground  in  the  contemplated  mill  and  the  price 
which  the  vendee  oeceesarily  paid  for  a  reasonable  substitute 
|or  the  meal."*    Where  the  defendant  contracted  to  supply 

removing  cattle  to  anotJier  plaoe  to  CiumningB  &  Co.  (Tex.  Civ.  App.), 

feed,  and  ahrinkage  of  cattle).  122  S.  W.  273  (purcbaae  for  resale  io 

£«ntiiefcy.'  EntsrpriM  Mfg.  Co.  n.  foraigB  maricet;  plamttS  racav»e  ordi- 

Campbell,  —  Ky.  L.  B^.  — ,  121  naiy  proGte  of  resale  io  aueh  maifcet). 

8.  W.  1040  (sale  of  sawmill  and  fix-  "  Kaaatu:  Halsted  Lumber  Co.  t. 

turee;    plaintiff   recoverH    expense   of  Sutton,  46  Kan.  192,  26  Pac.  444. 

looking  up  the  mill,  and  value  of  use  MmwdtuteUa:  Abbott  o.  H^jgood, 

while  delayed,  but  not  for  lose  of  use  150  Mass.  248,  22  N.  E.  907,  IS  Am. 

of  the  lumber  intended'  to  be  sawed,  St.  Rep.  103. 

nor,  in  absence  of  notice,  loss  of  par-  TTesl  Vir0Jm(i;Davisti.GnuidRafNda 

ticular  profits  from  sawing).  Fum.  Co.,  41  W.  Va.  717, 24  a  E.  630. 

A^eu  yorfc:  NichoUsr.  American  S.d^  Witamsm:  Richardson  v.  Qiynow- 

W.  Co.,  117  ^jp.  Div.  21,  102  N.  Y.  eth,  26Wis.  656. 

Supp.  227  (sale  of  material  for  manu-  "  04  HI.  417.    Cf.  Pallstt  n.  Murphy, 

facture;  plaintifi  recovers  loss  of  rent  of  131  Cal.  192,  03  Pac.  366,  82  Am.  St. 

factory  and  return  on  capital  invested).  Rep.  341  (water  for  inigation;  raital 

South  Caroliva:  Gadsden  v.  Howe  P.  value  of  land  awarded);    Berkey  i  G. 

&  C.  Q>.,  72  S.  E.  15  (failure  to  deliver  Furniture  Co.  t>.  HascaU,  123  Ind.  SOU, 

fertiliser;  in  absence  of  notice  plwntiff  24  N.  E,  336,  9  L.  R.  A.  05  (furniture 

cannot  recover  for  delay  in  planting).  for  hotel). 

Texat:  Eirby  Lumber  Co.  e.  C.  R.  »  ChaUce  t>.  Witte,  81  Mo.  App.  84. 
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ornamental  bricks  for  the  front  of  a  building  and  failed  to  do 
so,  and  no  other  bricks  of  the  sort  could  be  procured,  damages 
were  allowed  for  the  lessened  value  of  the  building  from  the 
front  being  built  with  inferior  bricks.'*  A  water  company 
agreed  to  furnish  water  sufficient  to  extii^uish  fires.  The 
measure  of  damages  for  a  breach  was  the  value  of  the  prop- 
erty destroyed  by  fire,  this  lose  being  clearly  in  the  contan- 
plation  of  the  parties.^'  Where  the  vendor  broke  its  contract 
to  deliver  iron  ore  and  the  vendee  was  unable  to  procure  ore 
of  the  same  quality  in  the  market,  the  vendee  recovered  the 
increased  expense  of  using  ore  of  an  infmor  grade,  it  appear- 
ing that  the  defendant  was  cognizant  of  all  the  faots.^  Under 
a  contract  by  the  defendant  to  sell  and  deliver  a  targe  quantity 
of  coal  at  a  fixed  price  during  a  certain  time,  to  be  transported 
at  the  plaintiff's  expense  to  their  factory,  it  was  held  in  an 
action  to  recover  for  a  breach  of  the  contract  by  delivering 
inferior  coal,  and  in  not  deUvering  it  till  after  the  contract 
time,  that  the  measure  of  dunages  for  the  inferior  quality  was 
the  difference  between  the  value  at  the  factory  of  the  coal 
called  for  by  the  contract,  and  that  of  the  coal  delivered;  and 
the  measure  of  dam^es  for  the  failure  to  deliver  in  time  was 
not  the  difference  in  market  value,  but  the  difference  between 
the  actual  charge  for  freight  and  insurance,  and  the  average 
rates  during  the  time  covered  by  the  contract,  especially  in  the 
absence  of  evidence  that  the  average  rates  were  higher  than  the 
rates  at  the  end  of  the  contract  period."  Where  the  plaintiff 
upon  a  breach  by  the  defendant  of  a  contract  of  sale  was  unable 
to  procure  a  substitute  to  fill  a  sub-contract  of  which  the  defend- 
ant had  notice  and  the  sub-vendee  recovered  damages  for  the 
breach,  the  plaintiff  in  this  action  was  allowed  to  recover  the 
amount  of  damages  awarded  the  &ut>-vendee.^   Expenses  rea- 

C/.  CHToU-PortW  B.  &  T.  Co.  r.  Co-  »  Uidlai  StaUt:  Iowa  Mfg.  Co.  r. 

ImnbuB  Mach.  Co.,  66  Fed.  461, 6  C.  C.  Sturtevant  Mfg.  Co.,  162  Fed.  460,  S9 

A.  190.  C.  C.  A.  346,  18  L.  R.  A.  (N.  S.)  675. 

X  Sweeney  v.  Jamieson,  2  Wash.  264.  New  York:  Czainikow,  MacDoi^alt 

*■  Hanis  v.  Columbia  &  L.  Co.,  114  ft  Co.  t>.  Baxter,  130    N.    Y.  Supp. 

TMin.  328,  86  S,  W.  897.  617. 

**  Thomas  Iron  Co.  v.  Jackson  Iron  Etighnd:  Grebert-Borgnia  o.  Nugent, 

Co.,  131  Mich.  130,  91  N.  W.  137.  16  Q.  B.  Div.  85. 

"  Merriinack  Manuf.  Co.  f.  Quin-  And  see  Imoa:  Black  e.  De  Camp,  78 

taid,  107  Mass.  127,  9  Am.  Rep.  13.  la.  718. 
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sonably  incurred  in  preparation  to  receive  the  articles  sold  aie 
recoverabte."  If  the  plaintiff  has  incurred  reasonable  expenses, 
so  as  to  prevent  injurious  consequences,  he  can  recover  them." 
The  expenaee  of  delay,  caused  by  reliance  on  the  defendant's 
intention  to  perform,  were  held  recoverable  in  Grand  Towv 
Co.  V.  Phillips." 

In  case  the  breach  by  the  vendor  is  only  by  a  delay  in  de- 
livery, consequential  damages  are  awarded  in  accordance  with 
the  principles  apphcable  in  case  of  non-delivery.  Unavoidable 
loss  of  time  of  the  vendee's  workmen  "  and  injuries  to  prop- 
erty" which  are  in  the  contemplation  of  the  parties  are  ele- 
ments of  damages.  So  too  expenses  incurred  in  preparation 
to  receive  '*  are  recov^able,  as  are  also  demurrage  charges  on 
a  vessel' detained  \mtil  the  goods  arriTe.*'  And  where  the  de- 
lay results  in  loss  of  use  of  property,  the  value  of  such  use, 
usually  the  rental  value,  is  recoverable.** 


••  Cidijorniat  Cole  t>.  Swaoatou,  1  Cal. 
fil,  52  Am.  Dec.  288. 

Colorado.'  Fturer  t>.  Cooter,  17  Colo. 
App.  41,  67  Pac.  171. 

Iowa:  Mann  v.  Taylor,  78  la.  365,  43 
N.  W.  220. 

Michigan:  Cuddy  ir.  Major,  12  Mich. 
36S  (demurrage  charges). 

MisBoxai:  Warren  v.  A.  B.  Mayer 
Mfg.  Co.,  161  Mo.  112,  61  S.  W.  644, 
84  Am.  St.  Rep.  869. 

Virginia:  Perry  »-  Reynolda,  100  Va. 
264,  40  S.  E.  ffig  (demurrage  chu'ges). 

Cf.  Harrow  Spring  Co.  v.  Whipple 
Harrow  Co.,  90  Mich.  147,  fil  N.  W. 
197,  30  Am.  St.  Rep.  421  (expenses  of 
a  resale  recovered). 

"Borrien  v.  Hutchinson,  18  C.  B. 
(N.  S.)  445;  Lalor  v.  Burrows,  18  Up. 
Cao.  C.  P.  321.  But  incidental  ex- 
peoBSB  cannot  be  conndered  in  the  ab- 
sence of  special  circumstances  known  to 
the  BcUer.  Moffit-West  Drug  Co.  v. 
Byrd,  34  C.  C.  A.  351,  92  Fed. 
290. 

•'23WaU.  471,  23L.  ed.  71. 

"  Kenlvdty:  Clark  v.  Buley,  22  Ky. 
L.  Rep.  1668,  61  S.  W.  30. 

ATetf  York:  Raymore  Realty  Co.  v. 


Pfotenhauei^Nesbit  Co.,  120  N.  Y. 
Supp.  1002. 

Waxhiimbm:  Inteistate  Engineering 
Co.  I-.  Archer,.117  Pac.  470. 

"  MattacktisetU:  Lonergan  r.  Waldo, 
179  Mom.  135,  60  N.  E.  479,  88  Am. 


North  Carolina:  Neal  v.  Fendn- 
Hymon  Hardware  Co.,  122  N.  C.  104, 
29  S.  E.  96,  65  Am.  St.  Rep.  697. 

WaahingUm:  Interstate  En^ne^ing 
Co.  V.  Archer,  117  Pac.  470. 

«  Chatham  e.  Jones,  69  Tex.  744,  7 
8.  W.  600. 

**  ATeuryor^t:  Miner  e.BIume,  64  App. 
Div.  511,  72  N.  Y.  Supp.  320. 

Engiand:  Agius  v.  Great  WeBtem 
Colliery  Co.,  [18991  I  Q-  B.  413. 

"  UniUd  SUdts:  Dustin  Co.  v.  St. 
Petersburg  Ina.  Co.,  126  Fed.  816 
(machinery). 

Iowa:  Brownell  v.  Chapman,  84  la. 
504,  51  N.  W.  249,  35  Am.  St.  Rep. 
326  (machinery). 

Nem  York:  Jones  v.  National  Printing 
Co.,  13  Daly,  192  (materials), 

Texas:  Dilley  v.  Ratclia,  69  S.  W. 
237  (machmeiy). 

But  in  an  action  for  delay  in  funuik- 
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5  7i3a.  Profits. 

It  follows  from  what  has  already  been  said  that  in  general 
in  this  class  of  cases  lost  profits  cannot  be  recovered.  To 
make  a  recovery  of  them  possible  it  must  appear  that  they 
were  within  the  contemplation  of  the  parties,  and  that  they 
were  not  too  conjectural."  The  ordinary  case  is  that  of  failure 
to  supply  goods  bought  for  resale  **  or  failure  to  supply  ma- 
chinery **  or  materials  to  be  used  by  the  purchaser  in  build- 
ing or  manufacturing. '"^  So  where  the  defendant  failed  to 
deliver  bottles  for  essences  manufactured  by  the  plaintiff,  the 
plaintiff's  loss  in  business  through  inabiUty  to  bottle  his  es- 
sences is  recoverable.  ><"  Where  the  defendant  agreed  to  supply 
logs  for  the  plaintiff's  mill,  the  net  profits  to  be  divided  be- 

150  Mam.  248,  2S  N.  £.  311,  5  L.  R.  A. 
586,  15  Am.  St.  Rep.  193. 

Miehigim:  InduBtrial  Works  c.  Mit- 
cheU,  114  Mich.  29,  72  N.  W.  25. 

North  Carolina:  Bender  Lumber  Co. 
c  Wilmington  Iron  Woi^,  130  N.  C. 
584,  41  8.  E.  797. 

Texaa:  Altuno  Mills  Co.  v.  Eerculee 
Iron  Worlca,  1  Tex.  Civ.  App.  683,  22 
8.  W.  1097;  Fnd  W.  Wolf  Co.  o.  Gal- 
braith,  35  Tex.  Civ.  App.  605,  80  S.  W. 
648;  Reagan  R.  B.  Co.  v.  Dickson  C.  W. 
Co.,  121  S.  W.  528. 

™  CaUfomia:  Friend  &  T.  Lumber 
Co.  V.  Miller,  67  Cal.  464,  8  Pac.  40. 

Kentucky:  Guenlheru.  Taylor,  23  Ky. 
L.  Rep.  536,  63  8.  W.  439. 

Maryland.'  Equitable  G.  L.  Co.  «. 
Baltimore,  C.  T.  &  M.  Co.,  66  Md. 


ing  machinery  tor  a  mill  the  rental  value 
of  the  entire  mill  cannot  be  recovered 
without  evidence  o(  special  circum- 
stances. Munson  i>.  James  Smith  W. 
M.  Co.,  118  App.  Div.  398,  103  N.  Y. 
Supp.  602. 

See  ante,  i  186. 

*>  Alabama:  Young  p.  Cureton,  87 
Ala.  727,  6  So.  362. 

Kenluckg:  Hay  s.  Tmiiams,  8  Ky.  L, 
Rep.  434. 

New  York:  Vuccino  A  Co.  p,  Brown, 
92  N.  Y.  Supp.  319. 

"  Untied  Slate*:  Howard  Supply  Co. 
V.  Wells,  176  Fed.  513,  100  C.  C.  A. 
70. 

KenhuAy:  Boberts,  ^icks  &  Co.  r. 
~V.  300,  31  Ky.  L.  Rep. 


Lee, 
266. 

Michigan:  Duvall  r.  Ferwerda,  146 
Mich.  13,  108  N.  W.  1116. 

Rhode  IsUmd:  Eddy  t>.  Fay  Fniit  Co. 
(R.  I.),  67  Atl.  586. 

Texae:  Weatbetford  M.  &  P.  Co.  it. 
Tate,  49  Tex.  Civ.  App.  392, 109  S.  W. 
406. 

■•  United  Statet:  Howard  v.  Stillwell 
B.  Mfg.  Co.,  139  U.  S.  199,  35  L.  ed. 
147,  11  Sup.  Ct.  500. 

Kentucky:  Bates  Mach.  Co.  v.  Nor- 
ton Iron  Works,  113  Ky.  372,  68  S.  W. 
423. 

MattachuteltM:  Abbott  ff.  Hiqigood, 


73. 

Michigan:  Axle  Co.  P.  Michigan 
Buggy  Co.,  106  Mich.  446,  64  N.  W. 
466;  Horn  v.  Morgan,  136  Mich.  61, 
97  N.  W.  43. 

PeansjfivaitM:  Imperial  C.  &  C.  Co. 
V.  Port  Royal  C.  ft  C.  Co.  (Pa.),  20  Atl. 
937. 

Teimewee:  Chisholm  A,  M.  Mfg.  Co. 
•-.  U.  S.  Canopy  Co.,  Ill  Tenn.  202,  77 
8.  W.  1062. 

■"  Culin  V.  Woodbury  Glass  Works, 
108  Pa.  220. 
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tween  them,  the  plaintifF  upon  breach  is  entitled  to  recover  the 
{Hufits  he  would  have  realised.  ><>* 

If,  howev«,  the  goods  which  the  defendant  ccmtraoted  to 
driver  can  be  procured  in  the  market  the  jdaintiff  must  get 
them  dsewhere,  and  cannot  diarge  the  defraidaQt  with  lose  of 
profits  from  their  use  or  resale."** 

§  743.  Waiver. 

Where  a  vendor  has  partly  failed  to  comply  with  his  jiart  of 
the  contract,  yet  if  the  vradee  have  received  and  made  use  of 
part  of  the  property  purchased,  and  is  bmiefited  by  it,  he  must 
still  pay  for  the  property  so  received  and  used  within  the  hmit 
of  the  contract  price,  provided  its  value  exceed  the  dama^  he 
has  SHstained  from  the  failure  to  complete  the  contract.'*'^ 
But  the  hgfat  to  d^veiy  of  the  full  amount  is  not  neeessarily 
waived  by  accepting  a  partial  delivery.'*'  Neither  is  the  ri(^t 
to  damages  for  delay  in  delivery  waived  by  acoeptanoe  of  the 
goods  at  a  later  date.''" 

§  744.  Payment  In  adnmce. 

*  But  a  different  case  is  presented  where  the  purchaser  has 
paid  the  price  in  advance,  or  has  otherwise,  as  by  the  transfer 
of  stock,  been  deprived  of  the  use  of  his  property;  and  here  it 
has  been  insisted  that  the  purchase  is  not  to  be  limited  to  tiie 
value  of  the  article  at  the  time  of  delivery,  but  shall  have  the 
advantage  of  any  rise  in  the  market  value  of  the  article  which 
may  have  taken  place  up  to  the  time  of  the  trial;  and  on  tJus 
point  different  and  conflicting  deciaionB  have  been  made.** 

>"  RobiDBon  V.  Bullodc,  66  Ala.  648;         *-  Atiae  F.  C.  Co.  «.  Ht^po-,  116 

Bee  f  193.  App,  Div.  445,  101  N.  Y.  Sapp.  M8; 

For  other  inatoncea  wtiwe  profits  Stcxiker  v.  Weaver  C.  &  C.  Co.,  116 

wen  recoveiuble  see  the  fcdiowuig:  App.  IXv.  772,  lOE  N.  Y.  S<xpp.  89; 

Kanaae:  Brown  v.  Hadtey,  43  Kan.  McMaous  v.  Americao  Woolen  Co., 

267,  23  Pac.  492.  136  App.  Div.  68,  lU)  N.  Y.  Supp. 

Kmtvdcy:  New  Market  Co.  v.  Em-  080. 
bry,  20  Ky.  L.  Rep.  1130,  48  S.  W.         "*  Eoelti  p.  Blecbmaii,  46  Ho.  32a 
980.  iM  Cidghlon  t>.  Comatoek,  27  Oh.  8t. 

Avatra^:  Australian  Smelting  Co.  v.  548. 
British  Broken  Hill  Proprietary  Co.,  22         ™  Digman  v.  Spurr,  3  Wash.  309, 38 

Vict.  L.  R.  190.  Pac.  629. 
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The  ground  of  the  latter  rule  has  not  been  clearly  defined. 
The  courts  seem  to  have  been  influMiced  by  the  fact  that, 
whereas,  in  the  ordinary  case  of  breach  by  the  vendor,  the 
vendee  may  taks  the  money  he  waB  to  have  given  the  vendor, 
and  go  into  the  market  and  replace  himself;  when  the  vendor 
has  recdved  the  ivice,  the  vendee  may  be  unable  to  purchase 
other  goods,  and  hence,  having  been  deprived  of  the  use  of  his 
property,  he  is  oititled  to  the  best  price  he  could  have  obtained 
for  the  artifde  purchased  up  to  the  time  of  the  settlement  of 
the  question.  The  general  question  of  the  allowance  of  a 
higher  intermediate  value  has  aheady  been  discussed.'"^  It  is 
only  neoessaiy  here  to  examine  the  application  of  that  rule  in 
this  particul^  case. 

The  aj^cation  of  this  principle  in  the  case  now  under  oon- 
aidratttion  was  first  made  in  some  early  "Rngliah  and  New  York 
cases.""  A  ease  in  New  Y<»i£  frequently  cited  upon  Urn 
pCHnt,"*  was  an  actioQ  of  assumput  on  a  note,  promising,  for 
value  received,  to  pay  one  himdred  and  fifty  dollars  in  good 
salt,  at  one  dollar  and  a  half  per  barrel,  to  be  deUvered  on  the 
15th  of  April  then  next.  This  the  court  held  to  be  a  contract 
to  deliver  salt,  and  decided  that,  as  the  goods  had  been  paid 
I'for,  the  measure  of  damages  was  the  difference  between  the 
I  contract  price  and  the  hij^est  value  at  any  time  between  the 
period  for  delivery  and  the  day  of  trial. 

*  In  Connecticut,  it  has  been  held  that  where  the  price 
is  paid  in  advance,  the  advance  at  all  events  can  be  recov- 
ered without  any  investigation  into  the  state  of  the  mar- 
ket. In  a  case  in  that  State,  suit  was  brought  on  an  agree- 
ment to  deliver  flour.  The  plaintiff  paid  part  of  the  price  in 
advance.  At  tite  time  fixed  for  the  p^ormance,  flour  had 
fallen  in  price,  and  it  was  held  that  he  was  entitled  to  recovw 
his  advance  with  interest.  It  was  admitted  that  where  one 
contracts  to  deliver  any  article  other  than  money,  and  fails 
to  do  it,  the  rule  of  damages  is  the  value  of  the  article  at  the 
time  and  place  of  delivery,  with  interest  for  the  delay,  because 
it  is  supposed  that  the  party  will  have  supplied  himsdf  else- 

"'  See  ebsp.  xxii.  Cortelyou  v.  l^ataiig,  2  Cainee  Caa. 

■"Shepbeid  o.  iolmsoii,  2  East,  211;     200;  West  p.  Wentworth,  3  Con.  82. 

Gunaford  ■>.  CarroU,  2  B.  A  C.  624;         >«  Clark  v.  Pinney,  7  Cow.  681,  696. 
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wh»«  with  the  article  at  that  price;  but  it  was  held  that  this 
reasonit^  did  not  apply  to  a  case  where  the  defendant  had 
violated  his  contract  and  retained  the  plaintiff's  money  with- 
out consideration.'*"  In  a  case  in  the  same  State,  on  an  agree- 
ment by  the  defendant  to  give  a  deed  of  certain  land  in  con- 
sideration of  the  transfer  to  him  of  a  farm  worth  $2,000,  the 
defendant  insisted  that  the  plaintiff  coiild  only  recover  the 
value  of  the  farm  conveyed  by  him;  and  it  was  so  held  at  the 
trial.  But  the  rule  that  the  value  of  the  article  at  the  time 
and  place  of  delivery,  and  interest  for  delay,  fiunished  the 
measure  of  damages,  was  again  declared  by  the  court.  It 
was  said  "that  the  consideration  of  a  contract  is  never  the  rule 
of  estimating  the  damages  for  the  breach  of  an  express  agree- 
ment;" and  a  new  trial  was  granted."*  ••  The  whole  subject 
was,  howev^,  afterwards  reviewed  in  that  State,  and  the  rule 
of  allowing  the  value  of  the  goods  at  the  time  of  trial  adopted,'" 
the  court  saying  "  that  it  was  founded  upon  principles  of  natu- 
ral justice." 

§  746.  The  rule  of  higher  intermediate  value  followed  in 
some  jurisdictions. 

In  England,  in  the  Nisi  Prius  case  of  EUiot  v.  Hughes,'" 
the  rule  is  approved  by  which  the  measure  of  damages  for  the 
non-delivery  of  goods  paid  for  in  advance  is  the  difference 
between  the  price  paid  and  the  highest  price  up  to  the  trial; 
but  the  case  of  Startup  v.  Cortazzi  "*  seems  opposed  to  this, 

"•  Bush  t.  Canfield,  2  Conn.  485.  hae  arisen  from  the  specific  teHef  whidi 

See  an  able  dissenting  opinion  by  Hoh-  chancery  has  been  in  the  habit  of  pv- 

mer,  J.   This  case  presents,  in  fact,  the  ing,  and  wliich  courts  of  law,  not  uni- 

queation  whether  the  loss  by  the  de-  versally,  but  in  most  instances,  have  in 

preciation  of  the  article  should  fall  on  substance  thought  proper  to  puRue. 

the  vendor  or  purchaser;  the  court,  in  Whenever  a  case  on  this  subject  oc- 

awaiding  to  the  plaintiff  his  advance  curs,  I  shaU  be  desirous  of  putting  an 

and  interest,  really  extricated  iiiin  from  end  to  this  exception  without  cause,  bj 

a  losing  bargain.  the  establishment  of  perfect  unifum- 

"■  Wells  p.  Aberoethy,  5  Conn.  222,  ity,  as  no  just  reason  can  be  assigned  fw 

227.    "The  reason  of  the  rule,"  said  any  disciimination." 

Hosmer,  C.  J.,  "is  so  rimple  and  ob-  ■■'Westit.  Pritchard,  19  Conn.  212. 

vious,  that  it  has  been  universally  em-  ■"  3  F.  &  F.  387. 

braced,  except  in  cases  of  stock  con-  '"  2  C.  M.  &  R.  166. 
tracts;  and  the  anomaly  in  such  cases 
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and  the  law  of  England  is  said  to  be  unsettled,  except  in  the 
case  of  sales  of  stock,  where  the  value  at  the  time  of  trial  is  al- 
lowed.'" 

The  modification  of  the  general  rule  in  case  of  payment 
in  advance  is  sanctioned  in  Indiana  in  r^ard  to  commercial 
transactions.  In  the  case  of  Kent  v.  Ginter,'"  the  court,  after 
stating  that  the  ordinary  rule  for  measuring  dam^es  in  suits 
by  the  vendee  against  the  vendor  is  the  value  of  the  property 
at  the  time  and  place  of  delivery,  declares  that  one  exception  is' 
well  established  in  the  case  of  stocks,  and  approves  also  those 
authorities  which  make  a  second  exception  in  the  case  of  the 
payment  in  advance  for  an  article  which  is  one  of  a  class  or 
quantity.  In  this  case  the  vendee  has  two  remedies:  one  to 
treat  the  contract  as  rescinded,  and  sue  to  recover  the  money 
paid,  with  interest;  the  other,  to  sue  for  damages  which  include, 
besides  the  value  of  the  article  at  the  time  of  the  purchase,  the 
benefit  of  its  rise;  whether  this  second  exception  extends  to 
the  case  of  a  specific  article,  the  title  to  which  passed  by  the 
purchase,  so  that  trov^  or  replevin  could  be  maintained  for 
it,  by  the  vendee,  the  court  leaves  imdecided.  In  Pennsylvania 
it  is  held  that  where  bank  stock  has  been  wroi^ully  withheld 
from  a  party  entitled  to  it,  the  measure  of  dam^es,  if  the  con- 
sideration for  the  stock  has  been  paid,  is  "the  highest  market 
value  between  the  breach  and  the  trial,  together  with  the 
bonus  and  dividends  which  have  been  received  in  the  mean- 
time;" but  if  the  consideration  "has  not  been  paid,  the  plain- 
tiff should  be  allowed  the  difference  between  it  and  the  value 
of  the  stock,  together  with  the  difference  between  the  interest 
on  the  consideration  and  the  dividends  on  the  stock."  '"  Such 
also  is  the  rule  in  California,"*  where  in  one  case  the  court 
sustained  an  alternative  instruction  to  the  jury  that  they  might 
find  the  amount  of  the  purchase  money  and  interest,  or  the 
hi^est  market  price  of  the  property  to  the  time  of  trial,'" 


•••Mayne    on    Deud^es,    4th    ed., 

dorfl,  53  Pa.  310;  Kount«  v.  Kirit- 

patrick.  72  Pa.  376,  13  Am.  Rep.  887. 

P.  412. 

■"  Dabovich  V.  Emeric,  12  Cal.  171, 

■»23Ind.  1. 

73  Am.  Dec.  529, 

"•Maherr.RUey,  17CaL4U;. 

26  Pa.  143;  ace.,  Musgrave  v.  Becken- 
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and  in  Oregon.^^  In  Texas,  also,  upon  much  consideration, 
the  rule  has  beeo  decWed  that,  mi  breach  of  a  oontntct  to 
deliver  chattels,  where  the  purchase  money  has  been  paid, 
the  highest  price  at  any  tinie  between  the  time  appointed 
for  deUvery  and  the  day  of  trial,  and  interest  from  the 
time  appointed  for  ddivery,  is  tiie  true  measure  of  dam- 
ages."' 

In  the  Supreme  Court  of  the  United  Ststee  CSuef-Justioe 
Marshall  intimated  that  this  was  the  correct  rule;  '**  but  he 
spoke  only  for  himself.  The  rule  of  hi^ier  intermediate  value, 
as  now  modified  in  New  York,  has  been  recently  adopted  by 
that  court  in  the  case  (A  breach  of  a  brewer's  oonb-aet  to  cany 
stocks  on  a  mai^;  "*  but  it  is  doubtful  whether  tiie  rule 
would  be  extended  by  that  court  to  the  case  <A  Don-ddiveiy 
of  goods  sold. 

In  Iowa  the  plaintiff  has  been  allowed  to  recover  the  price 
of  the  goods  when  they  wexe  demanded,  that  being  Uie  hi^- 
est  price  previous  to  the  trial.  When  dehvery  should  have 
been  made,  the  price  was  much  lowtf .  The  court  in  that 
case  stated  the  Iowa  rule  to  be  that  i^  plaintiff  oould  recover 
the  highest  price  previous  to  the  day  of  brining  suit,  where  not 
tmnecessarily  delayed."* 

Where  at  the  time  of  tnaJring  a  contract  fat  the  purchase 
of  personal  property  in  fiUuro  a  small  sum  was  paid  as  earnest 
money,  but  was  returned  before  the  vendor's  breath  of  ^e 
contract,  or  any  tender  of  the  rest  of  the  purchase  money, 
this  was  held  in  Vamtoit  not  such  a  paynwnt  in  advuice  as 
to  come  within  t^e  nile."^  In  England,  actions  for  the  non- 
delivery of  railway  shares  pursuant  to  a  contract  of  sale  are 
distinguished  from  actions  for  not  replacing  borrowed  stock, 

"°  liveeley  v.  Krebs  Hop  Co.  (Ore.),  est  intermediate  value  vas  detennined. 

107  Pac  460.  Muterton  c.  Ooodlett,  46  Tes.  402; 

>"  Bnwber  v.  Davidmo,  31  Tex.  190,  Bandon  v.  Barton,  4  Tex.  280;  Cahrit  r. 

98  Am.  Dec.  525;  Gregg  v.  Fitihugh,  36  M'Fadden,  13  Tex.  324. 
Tex.  127.    So  where  payment  ia  to  be         >*■  Shepherd  v.  Hampton,  3  Wheal, 

made  in  goodi  at  a  stipulated  laioe.  200,  4  L.  ed.  369. 
Ranger  v.  Heanw,  37  Tex.  30.  i"  Caliper  t>.  Jonea,  129  U.  &  183, 

In  a  intex  case,  on  the  question  of  32  L.  ed.  658,  9  Sup.  Ct.  335. 
interest  the  court  held  that  tii&t  should         '**  Stapleton  v.  King,  40  la.  27& 
be  awarded  not  from  the  date  of  breach         <»  Wwthen  P.  Wilmot,  30  Vt.  655. 
but  from  the  date  on  which  the  high- 


mzecDi-GoOglc 


§  746  THE  RULE  DISAPPBOVED  1559 

and  in  the  fonner  class  of  cases  the  market  price  on  the  day 
when  the  contract  of  sale  is  to  be  fonned,  instead  of  that  on  the 
day  of  trial,  is  fixed  as  the  standard  for  the  computation  of 
the  damages.^'' 

§  746.  The  role  disiqiproved  in  other  jurisdictioiis. 

But,  as  has  been  seen,  the  rule  of  hi^iei  intermediate  value 
has  been  disapproved  in  many  jurisdictions;  and  Id  them  the 
measure  o(  damages  is  held  to  be  the  same,  whether  the  con- 
sideration was  or  was  not  paid  in  advance.'"  The  rule  in 
Vermont  was  thus  stated  by  Redfidd,  C.  J.,  in  delivering  the 
opinion  of  the  court  in  Humphreysville  Copper  Co.  v.  Copper 
Mining  Co.:  >*'  "The  only  general  damages  which  the  vendee 
of  praaonid  property  is  entitled  to  recover  for  fai]tu«  to  de- 
livw  the  articles  according  to  the  contract,  whether  the  price  be 
paid  or  not,  k  the  difference  between  the  contract  price  and  the 
market  price  of  the  article  at  the  stipulated  time  and  place  of 
delivery,  when  the  price  has  advanced,  together  with  the 
money  paid  towards  the  price."  And  in  Hill  v.  Smith, '^  the 
same  teamed  coiuli,  after  adverting  to  the  conflict  of  authority 
on  this  question,  said:  " It  has  not  been  adjut^ed  in  this  State, 
that  payment  in  advance  in  such  a  case  varies  the  rule  of  dam- 
agiea,  and  so  far  as  any  indication  can  be  gathered  from  the 
cases,  ...  it  seems  to  be  in  the  direction  of  not  permitting 
that  fact  to  affect  the  rule.  Upon  principle,  as  well  as  in  view 
of  practical  consequences,  we  prefer  the  result  at  which  Mr. 
Sedgwick  has  arrived,  upon  a  most  elaborate  and  able  exam- 
ination of  the  subject,  that  the  market  value  or  price  on  the 
day  of  the  breach  of  the  contract  controls  the  measure  of  dam- 
ages." This  is  so,  also,  as  we  shall  presently  see,  in  actions 
against  the  vendee.  In  Rider  v.  Kelley,'^  a  case  of  this  kind 
in  the  same  State,  the  court  sud:  "It  stands  upon  this  reason- 


-Tempert  e.  Kiliier,  2  C.  B.  300,  3 

Maine:  McEenney  v.  Haines,  03  He. 

C.  B.  249;  Shaw  i..  HoUand,  15  M.  A  W. 

74  (lembU). 

136;  Bamed  v.  Hamiltw,  2  RaUw.  & 

Tmamee:  Coffmas  p.  Williams,  4 

Cao.Cas.e24. 

Hffldt.  233,  240. 

•"i4Iabiina:N«eU.CIay,48A1a.2S2; 

'»  33  Vt.  92,  99. 

Vaonv.  Lunrfwd,  91  Ala.  576, 8  So.719. 

'"32Vt.  433. 

/IUnom;  Qubmaa  n.  H^ea,  «  lU. 

"'32Vt.268,273. 
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able  ground,  that  as  the  title  to  the  property  remains  in  the 
seller,  he  can,  upon  non-acceptance  by  the  vendee,  sell  the 
property  at  once  for  its  market  price,  and  therefore  that  the 
difference  between  Buch  market  price  and  the  contract  price 
will  indemnify  him  against  loss."  "^  In  Rose  f.  Bozonan,*" 
it  was  held  that  the  measure  of  damages  for  the  breach  of  a 
contract  to  deliver  cotton  at  a  specified  time  and  place  was 
its  value  at  the  time  of  the  breach,  and  that  the  payment  of 
the  price  in  advance  did  not  affect  the  rule.  In  Kentucl^, 
where  one  Yoder  covenanted  to  furnish  Allen,  by  a  given  day, 
two  slaves,  in  consideration  of  $450  then  paid,  and  ^10  to 
be  paid  on  their  dehvery,  it  was  said  by  the  Court  of  Appeals, 
that  for  a  failure  to  furnish  the  slaves  according  to  contract, 
the  obligors  were  liable  for  damages  to  Allen.  "The  measure 
of  those  damages  was  the  value  of  the  negroes  described  at 
the  time  and  place  of  performance.  This  was  the  province 
of  the  jury  to  ascertain.  It  has  done  so,  and  the  amotmt 
of  consideration  did  not  form  a  subject  of  matmal  in- 
quiry." '** 

In  Gray  v.  Portland  Bank,^'*  an  action  for  refusal  to  acc^t 
a  subscription  for  stock,  Sedgwick,  J.,  said:  "The  price  d 
the  stock  at  the  time  it  should  be  transferred  or  dehvered  (and 
the  same  rule  apphes  to  other  personal  property)  shall  be 
that  by  which  the  dam^;es  shall  be  assessed.  If  the  plaintiff  in- 
tends to  retain  the  stock,  the  then  price  is  what  he  must  pay 
for  an  equal  amoimt,  and  if  he  intends  it  for  sale,  that  price 
is  what  he  would  obtain  for  it."  And  so  it  was  held  in  Massa- 
chusetts,'" that  where  the  defendant  had  agreed  to  deliver  a 
certificate  of  ten  shares  of  the  corporate  stock  of  a  certain  man- 
ufacturing company,  whose  capital  was  to  be  one  hundred 
thousand  dollars,  divided  into  not  more  than  two  hundred 
shares,  and  instead  thereof  made  a  tender  of  a  certificate  of 
ten  shares  of  the  stock  of  the  company,  of  which  thirty-four 
thousand  dollars  only  were  pmd,  divided  into  seventy  shares; 
that  the  measure  of  damages  was  the  value  of  ten  shares  in  the 
full  capital  stock,  if  it  had  been  made  up  at  the  time  stipulated, 

"'  Aec.,  Cofield  v.  Clait,  2  Colo.  101;  '"  Yoder  v.  AUen,  2  Bibb  {Ky.),  338. 
Smith  V.  Dunbp,  12  11].  184.  '"  3  Mass.  364,  390,  3  Am.  Dec  151. 

'"  41  Ala.  678;  a.  c.  40  Ala.  212.  '»  Dyer  o.  lUch,  1  Met.  180. 
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and  the  company  had  then  been  ready  in  good  faith  to  oper- 
ate upon  the  capital,  pursuant  to  their  cliarter.'^ 

§  747.  Distinction  between  stock  and  merchandise. 

In  some  jurisdictions,  though  a  higher  intermediate  value 
is  allowed  in  the  case  of  non-delivery  of  stock,  it  is  not  al- 
lowed in  the  case  of  oth^  personal  property,  though  the  price 
has  been  paid  in  advance.  So  in  Pennsylvania,  though,  as 
we  have  seen,  the  rule  prevails  in  stock  transactions,  it  is  not 
approved  with  regard  to  chattels  generally.  In  an  early  case  >" 
it  appeared  that  Woolston  bought  of  Bosler  13,000  moras 
mvUicauUs,  and  paid  the  price;  the  trees  were  not  delivered. 
Smetbiu^t,  the  defendant,  gave  a  guaranty  for  the  performance 
by  Bosler  of  his  contract  to  deliver  the  trees  on  five  days'  notice. 
Smethurst  bdng  proved  liable,  it  was  insisted  that  the  measure 
of  damages  was  the  value  of  morus  muUicaulis  at  the  time  of 
the  breach  of  contract,  or  about  that  time.  But  the  judge  who 
tried  the  cause  said  that  the  sum  paid  by  Woolston,  the  plain- 
tiff, to  Bosler,  furnished  the  rule.  On  writ  of  error,  the  Supreme 
Court  of  Pennsylvania  held  the  charge  wrong.  After  noting 
the  case  of  Shepherd  v.  Hampton,  above  cited,  the  court  said, 
it  is  evident  that  C.  J.  Marshall  "failed  to  advert  to  the  diffOT- 
ence  between  a  suit  on  the  contract  itself,  and  a  suit  grounded 
on  the  rescisfflon  of  the  contract."  In  the  latter  case,  the  court 
said,  the  money  paid  could  be  recovered ;  but  in  the  former,  the 
value  must  be  always  the  measure  of  damages. 

In  other  jurisdictions  it  is  said  that  there  should  be  no  dis- 
tinction.'" So  in  New  York,  while  the  rule  giving  the  vendee 
the  advantage  of  the  rise  in  value  where  the  price  is  paid  in 
advance  is  recognized,'**  no  distinction  is  made  between  the 
case  of  the  sale  of  stocks  and  other  personal  property  where 
the  price  is  not  paid  in  advance,  and  in  the  former  case  as  well 
as  the  latter,  the  plaintiff  is  restricted  to  the  difference  in  mar- 

>•>  Aee.,  Struthen  v.  Clark,  30  Pa.  Tex.  612;  Gregg  v.  FitEhugh,  39  Tex. 
210.  127. 

■"  Smethurst  v,  Woobtoo,  5  W.  A  S.  Virginia:  Enders  v.  Board  of  Pub&o 
106.  Works,  1  Gratt.  364. 

'»  T«au:  Cartwri^t  v.  McCook,  33  i"  Arnold  v.  Suffolk  Bank,  27  Barb. 
424. 
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ket  value  on  the  day  when  tine  i»operty  should  have  beea 
delivered.'" 

§  748.  No  just  distinction. 

*  There  appears  no  solid  reason  for  TnAlrfng  any  diffacDce 
between  stock  and  any  other  v^idible  commodity.  Where 
stock  is  loaned,  or  the  price  of  the  article  paid  for,  in  either  case 
the  party  «ititled  to  the  delivery  parts  with  his  property  on 
the  faith  of  the  contract,  and  in  either  case  is  prevented  from 
using  it,  up  to  the  time  of  trial.  The  question  is,  whether,  in 
either  case,  the  law  should  act  on  the  assumption  that  the 
plaintiff  would  have  retained  the  property  if  the  contract 
had  been  compUed  with,  till  the  period  of  the  hi^est  value, 
and  have  realized  that  price,  and  thus  give  damages  wfaidi 
are  purely  conjectural.  It  will  be  noticed  that  in  the  case 
of  Clark  v.  Pinney  it  was  intimated  by  the  Supreme  Court  of 
New  York,  that  the  rule  ought  to  be  limited  to  the  case  of  arti- 
cles intended  for  sale;  and  that  in  Startup  v.  Cortazzi,  it  was 
suggested  that  the  plaintiffs  had  given  no  proof  of  the  purpose 
for  which  the  article  was  intended;  the  niceness  of  the  first 
distinction,  the  difficulty  of  furnishing  satisfactory  proof  under 
the  second  head,  and  the  general  policy  of  the  law  which  denies 
conjectural  relief,  seem  strongly  to  point  to  the  period  of 
breach  as  the  true  time,  in  all  cases,  of  estimating  the  damages, 
unless  it  be  shown  that  the  article  was  to  be  delivered  for  some 
specific  object  known  to  both  parties  at  the  time,  and  that  thus 
a  loss,  within  the  contemplation  of  both  parties,  has  been  sus- 
tained. The  fact  of  payment  in  advance  throws  no  fight  on 
the  injury  sustained  by  the  purchaser;  nor  does  it  at  all  in- 
crease the  probabifity  that  he  would  have  retained  the  article 
till  the  rise  of  price.  The  value  of  the  article  at  the  time  of 
breach,  with  interest  for  delay,  and  subject  to  the  above  ex- 
ception, seems  as  near  an  approach  to  the  actual  loss  sustained 
as  can  be  effected,  without  embarking  upon  a  vague  search 
after  facts  impossible,  in  most  cases,  to  be  proved  with  any 
degree  of  satisfaction. 

§  749.  Same  reason  for  rule  where  property  has  &llen. 

And  if  this  rule  be  sound,  it  applies  as  well  to  cases  whae 

■•>  Belden  v.  Nicolay,  4  E.  D.  Smith,  14. 
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the  property  has  fallen  as  to  those  where  it  has  risen.  The 
purchaser  claims  his  advance;  but  if  he  gets  the  value  of  the 
article  at  the  time  of  the  breach,  the  contract  is  performed; 
and  if  this  sum  be  less  than  his  advance,  hie  loss  is  ascribable 
purely  to  his  own  bargain.  It  may  undoubtedly  be  urged,  and 
with  force,  that  the  contract  being  violated  by  the  defendant, 
the  retention  of  any  part  of  the  plaintiff's  money  is  against 
conscience.  It  has  already,  however,  been  said  that  in  actions 
of  contract  the  only  object  of  the  tribunal  must  be  to  carry 
into  e£Fect  the  agreement  of  the  parties  as  far  as  possible,  and 
t^t  the  motives  of  the  defaulter  are  not  to  be  taken  into  view. 
If  this  be  corr«!t,  then  certainly  it  removes  the  last  objection 
to  the  adoption  of  the  general  rule,  that  the  value  at  the  time 
of  the  breach,  with  interest  for  the  delay,  is,  with  the  exception 
of  the  defendant's  liability  to  make  remuneration  for  loss  re- 
sulting from  facts  within  the  knowledge  and  in  the  contem- 
plation of  both  parties  at  the  time  of  the  contract,  to  furnish 
the  measure  of  damages.** 

I  749a.  Collateral  agreement  broken  by  vendor. 

Where  the  vendor's  breach  consists  not  in  a  failure  to  deliver 
the  goods  sold  but  in  failure  to  perform  some  collateral  agree- 
ment, the  ordinary  measure  of  damages  for  breach  of  con- 
tract applies.  So  where  bicycles  were  sold  by  the  manufacturer 
with  an  agreement  to  keep  the  price  at  a  certain  figiu%,  and  the 
price  was  reduced  within  the  time  limited,  it  was  held  that 
vendor  could  itcover  tile  difference  between  the  stipulated 
price  and  that  to  which  it  was  reduced,  not  as  profits  lost  which 
the  vendee  would  have  made,  but  because  by  the  reduction  of 
the  price  the  vendor  had  in  effect  delivered  an  article  of  less 
market  value  than  he  had  contracted  to  deliver.'^^ 

II. — Bbilich  bt  Vendee 
I  7S0.  Rule  where  title  has  passed. 

In  some  cases  of  s^e  of  personal  property  the  title  to  the 
property  passes  to  the  purchaser  at  or  before  delivery  or  time 
for  delivery.  In  these  cases  the  contract  fixes  the  price  or  it 
does  not.    If  this  point  be  left  doubtful,  the  value  of  the  article 

**>  Loser  p.  Haiman  (Colo.},  54  Pus.  399. 
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in  the  market  is  the  rule."'  *  If  the  vendee  resell  the  artide, 
he  can  be  made  hable  for  the  price  recdved,  deducting  usual 
charges  and  commissions.  He  is  treated  as  a  trustee  or  agent  of 
the  plaintiff,  selling  on  his  account  and  for  his  benefit;  and  it 
is  both  equitable  and  legal  that,  having  received  the  money, 
he  should  pay  it  over  to  the  owner,  after  retaining  a  due  cchq- 
pensation  for  his  services.'*'  But  this  is  a  very  unusual  case, 
and  the  contract  generally  fixes  the  price. 

Where  a  vendee  is  sued  for  non-perfoizoaDce  of  tike  contract 
on  his  part,  in  not  paying  the  contract  price,  if  the  goods  have 
been  delivered,  the  measure  of  damages  is  of  course  the  price 
named  in  the  agreement;  ^**  but  if  their  possession  has  not 
been  changed,  it  has  been  doubted  whether  the  rule  of  damages 
is  the  price  itself,  or  only  the  difference  between  the  contract 
price  and  the  value  of  the  article  at  the  time  fixed  for  its  deliv- 
ery. It  seems  to  be  well  settled  in  cases  where  the  titie  to  the 
goods  has  passed  before  delivery  and  the  purchaser  refuses  to 
accept  that  the  vendor  may  resell  the  goods  if  he  see  fit,  and 
charge  the  vendee  with  the  difference  between  the  contract 
price  and  that  realized  at  the  sale."*  Though  perhaps  more 
prudent,  it  is  not  necessary  that  the  sale  should  be  at  auction. 
It  is  only  requisite  to  show  that  the  property  was  sold  for  a  fair 


>«  UniUd  SbUet:  HencUejr  e.  Heo- 
dridcson,  fi  McLean,  170. 

Arkaaaa»:  Burr  v.  Willums,  23  Ark. 
244. 

Conntdieul:  Abbott  o.  Wyee,  16 
Ctmn.  2U. 

Qtorgia:  McCarthy  «.  NbcoD  Gm* 
ceiy  Co.,  126  Ga.  762,  66  S.  E.  72. 

MMtadMtOU:  TaJt  r.  Travis,  136 
Mbbs.  05;  Deutsch  v.  Fntt,  149  Mms. 
415,  14  Am.  St.  Rep.  430,  21  N.  E. 
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Mich.  15,  49  N.  W.  901,  13  L.  R.  A. 
770. 

Mistouri:  Deck  t>.  Feld,  33  Mo.  App. 
674. 

JVew  York:  Booth  v.  Bierce,  38  N.  Y. 
463,  98  Am.  Dec.  73. 
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Rutter,  1  P.  Wms.  570. 
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price.'"  **  But  if  the  vendor  does  not  pursue  this  course,  and 
without  reselling  the  goods  sues  the  vendee  for  his  breach  of 
contract,  the  rule  appears  to  be,  that  where  the  title  to  the 
goods  has  passed  to  the  vendee,  the  vendor  can  recover  the 
contract  price  in  full.^*^  And  the  fact  that  the  goods  were 
destroyed  without  fault  of  the  vendor  before  possession  was 
taken  does  not  affect  the  amoimt  of  the  recovery.'* 

§  761.  bxstances. 

*  In  a  suit  brought  by  vendor  against  vendee,  the  plaintiff 
had  contracted  to  sell  the  defendant  three  hundred  tons  of 
Campeachy  logwood;  "such  as  may  be  determined  to  be  other- 
wise by  impartial  judges  to  be  rejected;"  the  defendant  refused 
to  accept  the  wood  offered,  because  it  was  not  all  Campeachy 
logwood;  it  was  insisted  on  his  behalf  that  he  was  not  bound 
by  the  contract  price,  as  a  part  only  of  the  stipulated  quantity 
had  been  furnished;  and  that  the  measiu^  of  damages  was  the 
difference  between  the  contract  price  and  what  the  article 
would  have  sold  for  at  the  time  when  the  true  quantity  of 
Campeachy  logwood  was  ascertained.  But  the  Court  of  King's 
Bench  held  that  the  defendant  was  bound  to  take  the  part 
which  was  Campeachy,  and  that,  he  having  repudiated  the 
whole  contract,  the  measure  of  the  damages  was  the  contract 
price  on  that  quantity,  i.  e.,  the  Campeachy  wood.'" 

"•  LouUiana:  White  v.  Kearney,  2  Nea  BoMpthwe:  Woobey  p.  BaSky, 

L*.  Ann.  63S.  27  N.  H.  217. 

Ifew  York:  CrookB  v.  Moore,  1  Sandf.  New   York:  Hunter  e.  Wetaell,  84 

2S7.  N.  r.  649,  38  Am.  R«p.  544. 

>"  UnUtdSlaUt:  Pittsburgh  H.  ft  H.  fenn«yIi«)nui:Hendenoav.Jenningi, 

8.  Co.  V.  Sown,  174  Fed.  981,  S6  C.  C.  228  Pa.  188,  77  Atl.  453,  30  L.  R.  A. 

A.  593.  (N.  8.)  27. 

Gtorgia:  McCarthy  v.  Nixon  Grocery  IFiaoonnn.'  Crawfwd  v.  Eail,  88  Via. 

Co.,  126  Ga.  762,  50  S.  E.  72.  312. 

Indittna:  Vtcktry  v.  Evana,  16  lad  >*  Kmtudfv-'  Sweeney  v.  Oweley,  14 

331;  Buike  e.  Keystone  Mfg.  Co.,  19  B.  Mon.  413. 

Ind.  App.  556,  48  N.  E.  382.  Mirmetola:  Rul  8.  LittJe  Falls  Lum< 

Af<rin«:  Merrill  v.  Potker,  24  Me.  89,  ber  Co.,  47  Minn.  422,  50  N.  W.  471. 

41  Am.  Dec.  374.  New   York:  Texter  v.   Norton,    55 

MateachuMtU:  Morse  ».  Sherman,  Baib.  272. 

106  MaBB.  430;  Peanon  b.  Maaon,  120  Sngkmd:  Brown  ■>.  Hare,  3  H.  A  N. 

Maaa.  53.  484;  T&rling  v.  Baxter,  6  B.  &  C.  309. 

MtMBOuii:  Streoorich  n.  Keating,  63  '*  Graham    s.    Jaoluon,    14   East, 

Mo.  App.  57.  498. 
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The  question  has  been  considered  in  New  Yoric,  and  dedded 
in  the  same  way.^"  The  fdaintiff,  a  carriage-maker,  waa  em- 
ployed to  build  a  sulky  for  the  defendant.  A  due  tend^  hav- 
ing been  made  of  the  carriage,  and  it  being  dspoaited  with  a 
third  person,  the  defendant  having  refused  payment,  and  suit 
brought,  it  was  insisted  that  the  measure  of  damages  was  not 
the  value  of  the  sulky,  but  only  the  expense  of  taldog  it  to  the 
reddence  of  the  defendant,  delay,  loss  of  sale,  etc. ;  but  the  court 
held  otherwise."' 

It  has  been  held  in  Pennsylvania,  where  goods  are  acAd  at 
auction  on  credit,  and  the  vendee  reuses  to  take  tiiem,  the 
owner  may,  before  the  expiration  of  the  credit,  sue  the  vendee 
for  his  breach  of  contract;  and  in  such  case,  the  measure  of 
damages  is  the  difference  between  the  price  agreed  to  be  paid 
for  the  goods  and  their  value  at  the  time  that  the  vendee  re- 
fused to  take  them.  This  is  clearly  so,  because  no  action  can 
be  brought  for  the  price  of  the  goods  until  the  time  of  credit 
is  expired.  But  in  this  case,  Gibson,  J.,  proceeded  to  say: 
"  Properly  speaking,  the  seUer  cannot  recover  the  price  where  he 
hae  retained  the  goods  in  consequence  of  the  buy^s  refusing 
to  comply  with  any  part  of  the  contract."  "*  So  in  Massa- 
chusetts, where  a  contract  had  been  made  for  the  purchase 
of  railway  shares,  and  a  part  of  the  price  paid,  and  the  vender 
caused  them  to  be  toinsferred  on  the  books  of  the  company, 
but  the  def^Klant  refused  to  accept  them  after  such  transfer, 
it  was  held  that  the  measure  of  damages  was  the  contract 
price."' 

"•  Bement  «,  Smith,  16  Wend.  493,  ■>.  Sbddon,  44  Neb.  279,  62  N.  W.  480, 

40e.  69  Am.  St.  Rep.  716  (but  see  Flnke  v. 

!•>  See  to  tJie  sune  effect  the  foDow-  Allen,  54  Neb.  407,  69  Am.  St.  Rep. 

ing  easM:  716,  74  N.  W.  832). 

Iowa:  McCormidc  Harreating  Mach.  New  York:  Reed  e.  Hayt,  lOB  N.  Y. 

Co.  V.  MaAert,  107  Iowa,  340, 78  N.  W.  669;  17  N.  E.  418. 

33.  Oregon:  Smith  v.  Wheeler,  7  Ore.  49, 

MaaaaekuMtti:  Goddard  ».  Binney,  3S  Am.  Rep.  698. 

115  Maoi.  450,  16  Am.  Rep.  112.  Pmnaj/lvanut:   BaUralJne  «.  Robin- 

MUiouri:  Crown  Vinegar  &  Spioe  aon,  46Pa.  179;  Reynddao.  CaDnida, 

Co.  V.  WehiB,  60  Mo.  App.  493;  Black  19  Pa.  Super.  Ct.  610. 

River  L.  Co.  v,  Wunw,  98  Mo,  374,  6  >"  Girard  v.  Taggait,  6  S.  A  R.  IB, 

S.  W.  210,  3  Am.  St.  Rep.  644.  34. 

JVtbrwAa.'  Uncohi  Shoe  Manuf.  Co.  »•  Tliompaon  p.  Alger,  12  Met.  428. 
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§  7S8.  Manufacturing  contracts. 

A  contract  for  the  manufacture  of  a  certain  article  is  in  some 
juriadictiona  regarded  aa  a  contract  for  work  and  labor;  in 
others,  as  a  contract  of  sale.  In  the  former  case  the  title  to  the 
finished  article  is  in  the  party  who  orders  the  article;  in  the 
latter  case  it  may  be  in  one  party  or  the  other,  according  to 
circumstances.  In  either  case,  however,  if  the  title  is  r^arded 
by  the  court  as  being  in  the  defendant,  the  manufacturer 
should  be  allowed  the  full  contract  price."*  If  the  title  is 
still  in  the  manufacturer,  however,  the  measure  of  damages  is 
not  BO  clear.  It  is  often  said  that  tike  usual  rule  in  case  of  a 
breach  by  the  vendee  docs  not  apply  to  contracts  for  manu- 
facture, and  that  the  amount  of  recovery  should  be  the  differ- 
ence between  the  cost  of  manufacttu*e  and  the  contract  price 
even  thou^  the  vendor  has  completed  the  articles  and  tendered 
them  before  the  vendee  has  repudiated. '"*  Clearly,  however, 
to  lay  this  down  as  a  general  rule  would  be  too  sweeping.  The 
manufacturer  has  the  goods  on  hand,  and  may  probably  dispose 
of  them  to  advantage  elsewhere.  To  be  sure  if  the  goods  are 
made  expressly  for  the  defendant,  and  will  be  of  value  to  him 
alone,  the  plaintiff  should  recover  the  entire  contract  price  less 
the  amount  saved  him  by  the  defendant's  breach,"*  deducting 
any  amount  which  the  plaintiff  has  obtained  by  sale  to  others,'" 

<"  Vitiied    Stain:     BooIcwbHat    tr.  Div.  118,  74  N.  Y.  Supp.  532;  Oswego 

Clark,  11  Bias.  126.  F.  P.  A  P.  Co.  «.  Stecher  lithographic 

Nm  Hampikire:  Gordon  «.  Nonu,  Co.,  130  N.  Y.  Supp.  897. 

49  N.  H.  376.  PmtMybonia;  Mitchell  v.  Baker,  208 

Ohio:  Shawhau  v.  Van  Neat,  26  Oh.  Fa.  377,  67  Atl.  700. 

St.  490,  IS  Am.  Rep.  313,  Vir^t*ia:  Duke  v.  Norfolk  k  W.  Ry., 

Penn«jib>ama:  Ballentine  v.  Rotun-  106  Va.  162,  56  S.  £.  648. 

BOB,  46  Pa.  177.  •*'New    York:    leaaca   ».   Teny   ft 

'>*  Untied  Siate»:   Olyphant  v.    6t.  Tench  Co.,  132  App.  Div.  667,  117 

Louis  Ore  &  Steel  Co.,  28  Fed.  739;  N.  Y.  Supp.  369,  113  N.  Y.  Supp.  781, 

Linoob  ■>.  Levi  Cotton  Mill  Co.,  128  126  App.  Div.  632,  109  N.  Y.  Supp. 

Fed.  865.  793,  66  Mtoc.  586,  107  N.  Y.  8u[^. 

Ca^omia.-HalecTrottt,36Cal.230.  136. 

lUmmt:  Kingman  A  Co.  e.  Honna  Penniyleama:    Ridgeway  D.  A  E. 

Wagon  Co.,  176  HI.  646,  62  N.  E.  328.  Co.  v.  Penoqrlvania  Cement  Co.,  221 

iiitaun:  Chapman  c.  Kanaas  City,  Pa.  160, 70  Atl.  567, 18  L.  R.  A.  (N.  8.) 

etc.,  Co.,  146  Mo.  481,  48  S.  W.  646.  613. 

Nebm^ea:  Diels  t>.  Kennedy,  88  Neb.  '"  Kentucky:  Louisville  A  N.  R.  R.  b. 

777, 130  N.  W.  740.  Coyle,  30  Ky.  L.  Rep.  201,  97  S.  W. 

Nev  York:  Dryfoos  v.  Uhl,  69  App.  772, 8  L.  R.  A.  (N.  S.)  433. 
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or,  obviously,  aDything  which  it  can  be  proved  with  reasoiud>le 
certainty  that  he  might  obtain.  £veQ  though  the  goods  are  not 
especially  adapted  to  the  purpose  for  which  they  are  manu- 
factured, still  if  there  is  no  market  for  them  it  is  impossible 
to  show  what  the  manufacturer  could  sell  them  for;  and  the 
cost  of  manufacture  is  therefore  the  criterion.^"  If,  howeve-, 
the  goods  have  been  manufactured  and  are  on  hand,  and  they 
have  a  market  value,  the  plaintiff  may  realize  that  value  by 
selling  them ;  and  his  measiu^  of  loss  in  the  ordinary  case  should 
therefore  be  restricted  to  the  difference  between  the  contract 
and  the  market  price.'** 

Where  the  defendant  repudiated  the  contract  before  the 
manufacture  was  completed,  the  rule  just  considered  cannot 
apply,  because  the  breach  does  not  leave  the  manufactured 
product  on  the  plaintiff's  hands;  hence  we  have  to  fall  back 
on  the  general  rule  that  the  measure  of  damages  is  the  net 
profits  of  the  contract:  t.  e.,  the  difference  between  the  con- 
tract price  and  the  cost  of  manufacture,  after  making  due 
allowance  for  the  value  of  materials  on  hand,  etc."<* 


Nm  York:  laaaea  v.  Teiiy  &  Traoh 
Co.,  132  App.  Div.  667, 117  N.  Y.  Supp. 
369. 

'"  Willi*  0.  Jwrett  Conat,  Co.,  162 
N.  C.  100,  67  8.  E.  26fi. 

"•  Vn*t«d  Stait*:  KnowltoD  v.  Oliver, 
28  Fed.  516;  Malconwon  v.  HeeVM  Pul- 
ley Co.,  167  Fed.  939,  93  C.  C.  A. 
339. 

Alabama:  Q&te  City  Cotton  Mills  v. 
Soaenau  Hoaeiy  MiUa,  159  Ala.  414, 
49  So.  228. 

Detaioare:  Speakman  v.  Price,  80  Atl. 
627  (cMp  of  tomatoee). 

Kantaa:  Gdae  t.  Hardware  Co.,  37 
Kan.  130. 

Kenivek]/:  Louisville  &  N.  R.  R.  ■>. 
Coyle,  30  Ky.  L.  Rep.  201,  97  S.  W. 
772, 8  L.  R.  A,  (N.  8.)  433. 

Maine:  Tufto  o.  Grewer,  83  Me.  407, 
22  Atl.  382. 

North  Carolina:  Marab&U  v.  Maoon 
County  Savings  Bank,  108  N.  C.  639, 
13  S.  E.  182;  Cleveland-Canton  Springs 
Co.  V.  Goldaboro  Buggy  Co.,  148  N.  C. 


633,  62  S.  E.  637;  Pool  v.  Walker,  72 
S.  E.  70  (output  of  diin^  mill). 

Pennt^eartia:  Puritan  Ctdce  Co.  •. 
Clark,  204  Pa.  65S,  64  Atl.  350. 

WUcontin:  Lincoln  e.  Charies  Ala- 
huler  Mfg.  Co.,  142  Wis.  475, 125  N.  W. 
908,  28  L.  R.  A.  (N.  S.)  780. 

See  also  a  leaned  noI«,  4  L.  R.  A. 
(N.  S.)  740. 

>■*  Vmltd  Slatea;  United  States  ■. 
Behan,  110  U.  S.  338,  28  L.  ed.  168,  4 
Sup.  Ct.  81;  Hinckley  v.  Pittsburg  B. 
S.  Co.,  121  U.  S.  264,  30  L.  ed.  967,  7 
Sup.  Ct.  875;  Kupnan  p.  Weeten 
Mfg.  Co.,  92  Fed.  48G,  34  C.  C.  A.  489; 
Portland  Co.  v.  Searle,  169  FW.  968. 

Debuure:  Taylor  v.  TnUUm  of 
Poor,  63  Atl.  613. 

Indiana:  W.  J.  Holliday  4  Co.  ■. 
Highland  I.  A  B.  Co.,  43  Ind.  App.  34% 
87  N.  E.  249. 

Iowa:  Kimball  v.  Deere,  106  U.  676, 
684,  77  N.  W.  1041;  Hustle  Coal  Co. 
«.  Rex  C.  &  M.  Co.,  132  la.  692,  199 
N.  W.  1094. 
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In  a  carefully  considered  case  in  the  Circxilt  Court  of  Appeals 
for  the  eighth  circuit,"^  the  following  rules  were  laid  down: 
1.  For  breach  of  a  contract  to  pxirchase,  the  OFdioary  rule  is 
the  difference  between  the  contract  and  market  price,  if  the 
latter  be  less  than  the  former.  2.  The  same  rule  applies  in 
the  case  of  a  contract  to  purchase  goods  to  be  manufactured, 
if  they  are  ready  for  delivery  at  the  time  of  the  breach,  other- 
wise not.  3.  Where,  before  notice  of  the  breadi,  materials 
have  been  purchased  and  labor  expended,  the  vendor's  dam- 
ages are  the  difference  between  the  amount  it  would  cost  him 
to  make  and  deliver  them,  and  their  contract  price,  if  greater, 
plus  the  difference  between  the  value  of  the  partly  manufac- 
tured articles  and  the  cost  of  the  labor  and  materials,  if  the 
cost  be  greater  than  the  value.  4.  If  materials  have  been  pur- 
chased, but  no  labor  expended,  the  measure  of  damages  is 
the  difference  between  what  it  would  cost  to  make  and  deliver, 
including  the  cost  of  the  materials,  and  th^  contract  price, 
If  greater,  plus  the  difference  between  the  cost,  and  the  market 
value  of  the  materials  purchased  at  the  time  of  the  breach, 
if  the  latter  be  less  than  the  former.  5.  If  no  materials  have 
been  bought,  or  labor  expended,  the  measure  of  damages  is 
the  difference  between  the  amount  it  would  cost  the  manu- 
factiurer  to  make  and  dehver  them  and  their  contract  price, 
if  that  is  greater  than  their  cost. 

As  a  general  rule  when  the  vendee  gives  notice  of  repudiation 

iCenAidbv.'Oaitbere.  Kaad,  TKy.L.  Supp.  402;  TbomM  v.  CsuMwell,  SB 

Bep.  618.  N.  Y.  142. 

j|fis*oia-f.-BUok  River  L.  Co.  e.  W&r-  Permij/UxBtia:  Puritan  Coke  Co.  «. 

oer,  93  Mo.  374,  6  5.  W.  210,  3  Am.  St.  Clai^,  204  Fa.  6S6,  54  Atl.  360;  Wiif 

Rep.  544;  American  Publishing  &  En-  dow  Bnw.  Co.  o.  Du-Puy,  208  Fa.  98, 

graving  Co.  v.  Walker,  87  Mo.  App.  57  Atl.  189;  Imperial  R.  B.  Co.  e.  Stan- 

BCa.  feld  Bros.,  81  Atl.  413. 

Nea   Yot*:  Todd  ».  Gamble,    148  Termeaaee:  Gardner  *.   Deeds,   116 

N.  Y.  382,  fi  N.  K  982;  Masterton  v.  Teun.  128,  92  S.  W.  618,  4  L.  R.  A. 

the  Mayor,  7  Hill,  61;  Bishop  v.  Auto-  (N.  S.)  740,  and  case  note  at  p.  740, 

graphic  Re^ster  Co.,  19  App.  Div.  coUecting  many  cases. 

268,  46  N.  T.  Supp.  97;  Eelao  «.  M&i^  Wiaeonnn:  Cameron  *.   White,  74 

shall,  24  App,  TAv.  128,  49  N.  Y.  Supp.  Wis,  426,  43  N.  W.  155,  6  L.  R.  A.  493; 

728;  H.  D.  Taylor  Co.  e.  Niagara  Bed-  Walsh  v.  Myen,  92  Wis.  297,  66  N.  W. 

stead  Co.,  52  Misc.  356,  102  N.  Y.  250. 

Supp.  173;  Lehmuer  v.  Standard  S.  A  "■  Kingman  e.  Western    Mfg.  Co., 

T.  Co.,  123  App.  Div.  431,  108  N.  Y.  92  Fed.  486,  34  C.  C.  A.  489. 
99 
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before  the  vendor  has  manufactured  the  goods  the  vendw 
cannot  increase  the  damages  by  going  on  with  the  oontract 
and  completing  the  goods.  If,  however,  he  does  comiriete 
them,  and  thereby  his  damages  are  lessened,  the  amount  (A 
his  recovery  is  measured  by  the  market  value  and  not  the  coet 
of  manufacture."*  Whenever  the  circumstances  do  justify 
the  completion  by  the  vendor  he  may  invoke,  to  his  own 
advantage,  the  usual  rule  of  damages  for  breach  by  the  vendee 
and  recover  the  difference  between  the  contract  price  and  the 
market  value  of  the  articles.  Thus  when  the  plaintiff  was 
manufacturing  out  of  cotton  seed,  by  the  same  process,  a 
variety  of  products  and  sold  a  year's  output  of  two  of  these 
products  in  advance  to  the  defendant,  who  gave  notice  t^t 
he  would  not  receive  the  product;  it  was  held  that  plaintiff 
was  not  obhged  to  stop  and  sue  but  might  execute  the  contract 
on  his  side  and  claim  damages  as  in  the  case  of  an  ordinaiy 
8ale.«» 

§  76Sa.  Proper^  to  be  severed  from  the  realty. 

The  rule  allowing  the  difference  between  the  contract  {nice 
and  the  cost  of  production  has  been  applied  to  contracts  for 
the  sale  of  minerals,"*  gravel  "'  and  of  standing  timber,  to  be 
cut  by  the  seller."' 

{  763.  Rule  where  title  has  not  passed. 

Where  the  title  has  not  passed,  the  measure  of  damages  is 
the  difference  between  the  contract  and  the  market  price  of 

^Uniltd      SlaU*:      HMnmingWay  nedy  Co.,  230  Pa.  OS,  79  Atl.  246 

MftDuf.  Co.  r.  Council  Bluffs  Canning  (brick). 
Co.,  tl2  Fed.  897.  Vuvtma:    Alle^my    Iroa    Co.    f. 

WUamtin:  Tufts  v.  Weiofeld,  88  WU.  Teaford,  96  V&.  372,  SI  S.  E.  S25. 
647,  60  N.  W.  992.  »»  CaHfonaa:  Coburn  «.  Cal.  Conent 

See,  however.  Southern  Cotton  Oil  Co,,  144  Cal.  81,  77  Pac.  771. 
Co.  V.  H^in,  99  Fed.  339,  39  C.  C.  A.         Wetl  Virginia:  Hare  v.  Faikenboif, 

646.  24  W.  Va.  654. 

**■  Southern  Cotton  Oil  Co.  ff.Hefiin,         So   of  cracked  atone:   Vtenow  ». 

99  Fed.  339,  39  C.  C.  A.  546.  Carthage,  139  Mo.  App.  276, 123  S.  W. 

•M  XJnUtd  StaUs:  Enpneering  Co.  v.  67. 
Broadman,  136  Fed.  351  (granite).  ■••  WilliamB  v.  CrtMby  Lumber  Co., 

Pennai/hania:  Scott  n.   KittanDing  118  N.  C.  928,  24  S.  E.  800;  WiUia  >. 

Coal  Co.,  89  Pa.  231,  33  Am.  Rep.  753;  Jarrett  Conrt.  Co.,  152  N.  C.  100,  67 

C.  P.  Mayer  Brick.Co.  v.  D.  J.  Ken-  S.  E.  266. 
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the  article  at  the  time  when  and  the  place  where  it  should  have 
been  accepted.'*^    "The  vendor  of  personal  property  in  a  suit 

»r  Uitiled  SIoIm:  f^edenatein  p. 
United  SUteo,  35  Cl.  O.  1;  Rhodes 
».  Cleveland  Rolling  Mill  Co.,  17  Fed. 
426;  Knowlton  e.  Oliver,  28  Fed.  516; 
Fidier  p.  Newark  Qty  Ice  Co.,  62  Fed. 
569,  10  C.  C.  A.  546,  76  Fed.  427,  22 
C.  C.  A.  261;  Chetiy  VaUey  Iron 
Worica  V.  Florence  Iron  River  Co.,  64 
Fed.  S69,  12  C.  C.  A.  306;  Yellow  Pc^ 
lar  Lomber  Co.  tr.  Qiapman,  74  Fed. 
444,  20  a  C.  A.  503;  Sakon  Iron  Co. 
V.  Lake  Superior  Consolidated  Iron 
Mines,  112  Fed.  239,  50  C.  O.  A.  213; 
Denver  E.  W.  Co.  ■>.  EUdns,  179  Fed. 


Alabama:  Caaeels'  Mills  v.  Strater 
Bros.  Grain  Co.,  166  Ala.  224,  51  So. 
see;  Bcntun  t>-  lUddle,  54  So.  641. 

Ariamau:  MorrtB  v.  Cohn,  55  Ark. 
401,  17  S.  W.  342;  Ndson  ■>.  Hiisch- 
berg,  70  Aik.  39,  66  S.  W.  347. 

CaUfomia:  Haskell  v.  McHenry,  4 
Cal.  411;  Hewes  v.  Germain  Fruit  Co., 
106  Col.  441,  39  Pac.  853;  Tahoe  Ice 
Co.  B.  Union  lee  Co.,  109  Cal.  242,  41 
Pm.  1020;  Bcribner  v.  Schenkel,  128 
Cal.  250,  60  Pao.  860;  Central  Oil  Co. 
«.  Southern  R^ning  Co.,  154  Cal.  105, 
97  Pac.  177;  Levis  o.  Royal  Packing 
Co.,  1  Cal.  App.  241,  81  Pao.  1086. 

Cobrado:  Kineud  v.  Price,  18  Colo. 
App.  73,.  70  Pac.  153. 

Ddawm:  Barr  tr.  Logan,  5  Harr.  52. 

Georgia:  Groover  t>.  Warfield,  60  G&. 
644;  Camp  v.  Hamlin,  55  Ga.  259;  Bai^ 
rett  o.  Verdery,  93  G&.  626,  21  S.  £.  64; 
Oeoi^  R.  R.  V.  Augusta  O.  Co.,  74 
Ga.4g7. 

IlUnou:  Thrasher  c  Pime  County  R. 
R.,  25  111.  393;  McNauf^t  v.  Dodson, 
49  HI.  446;  UUmann  v.  Kent,  60  III. 
271;  Bumham  n.  Roberts,  70  lU.  19; 
Banbom  v.  Benedict,  78  111.  309;  Kadiah 
V.  Young.  108  Ul.  170, 48  Am.  Rep.  548; 
niurman  v.  Wilson,  7  III.  App.  312; 
Murray  v.  Doud,  167  III.  368.  47  N.  E. 
717;  Great  W.  C  &  C.  Co.  e.  St.  LouU 


&  h.  M.  C.  C  Co.,  140  III.  App.  368; 
Finch  p.  Zenith  F.  Co.,  146  lU.  App. 
257. 

Indiana:  Pittsburgh,  C.  &  St.  L.  Ry. 
V.  Heck,  60  Ind.  303, 19  Am.  Rep.  713; 
Dwiggins  v.  Clark,  94  Ind.  49,  48  Am. 
Rep.  140;  McComas  v.  Haas,  107  Ind. 
612,  67  Am.  Rep.  128;  Ridgley  t. 
Mooney,  16  Ind.  App.  362,  45  M.  E. 
348;  Browning  p.  Sumhu  (Ind.),  46 
N.  E.  86;  Dill  v.  Mumford,  49  N.  E. 
861  (Ind.). 

Iowa:  Harris  Manuf.  Co.  p.  Marsh, 
49  la.  11;  Hamilton  v.  Flmiegan,  117 
I&.  623,  91  N.  W.  1039. 

Karuat:  Lawrence  Tanning  Co.  p. 
Lee  Mercantile  Co.,  5  Kan.  App.  77,  48 
Pac.  749. 

KenHukj/:  Williams  p.  Jones,  1  Bush. 
621;  Bell  p.  Hatfield.  121  Ky.  500,  89 
B.  W.  644,  2  L.  R.  A.  (N.  S.)  529;  J. 
Zinsmeister  ft  Bro.  v.  Rock  Island 
Canning  Co.,  139  S.  W.  1068. 

Lomtiana-  Jochama  p.  Ong,  45  La. 
Ann.  1289,  1294,  14  So.  247. 

Jlf<nn«.-  TuftA  V.  Grewer,  83  Me.  407, 
22  Atl.  382;  Bonney  p.  Blaisdell,  105 
Me.  121,  73  Atl.  811. 

Maitaehusetlg:  Collins  v.  Delaporte, 
115  Mass.  159;  Whitney  v.  Thacher, 
117  Mass.  523;  Tufts  p.  Bennett,  163 
Mass.  398,  40  N.  E.  172;  Moffatt  p. 
Davitt,  200  Mass.  452,  86  N.  E.  929. 

Mictuffan:  Brownlee  p.  Bolton,  44 
Mich.  218;  Simons  p.  Ypdlanti  Paper 
Co.,  77  Mich.  185,  43  N.  W.  864;  Peters 
V.  Cooper,  95  Mich.  191,  54  N.  W.  694, 
35  Am.  St.  R^.  664;  Mohr  Hardware 
Co.  p.  Dubey,  136  Mich.  677, 100  N.  W. 
127;  Kellogg  v.  FroUich,  139  Mich.  612, 
102  N.  W.  1057. 

Mimntri:  Whitmore  p.  Coats,  14 
Mo.  9;  Lee  v.  Sickles  Saddlery  Co.,  38 
Mo.  App.  201 ;  Northnip  «.  Cook,  39 
Mo.  208  ($embte);  Black  River  L.  Co.  p. 
Warner,  93  Mo,  374,  3  Am.  St.  Rep. 
544;  Bronn  v.  Trinidad  A.  M.  Co.,  210 
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against  the  vendee  for  not  taking  and  paying  for  the  property/' 
said  Earl,  C,  in  Dustan  v.  McAndiew,^"  "has  the  chuee 


Mo.  260, 100  S.  W.  22;  Pariin  v.  Boat- 
nun.  Si  Mo.  App.  67. 

NebraOa:  Dodge  s.  Knne,  28  Neb. 
216,  44  N.  W.  191 ;  Lincoln  ^koe  Co.  v. 
Sheldon  (Neb.),  44  N.  W.  279;  Funke 
ti.  Allen.  64  Neb.  407,  74  N.  W.  832,  69 
Am.  St.  R^.  716;  Backee  v.  Black,  97 
N.  W.  321;  Trinidad  A.  M.  Co.  r. 
Buekataff  Bros.  Mfg.  Co.,  Sfl  Neb.  023, 
126  N.  W.  293,  136  Am.  St.  Rep.  710; 
Taooma  Mill  Co.  t>.  F.  H.  GUcrat  Lum- 
ber Co.,  132  N.  W.  926. 

NeiD  Hamptkire:  Stevens  o.  Lyford, 
7  N.  H.  360;  Rand  v.  White  Moun- 
tains Railroad,  40  N.  H.  70;  Gordon  v. 
Nonii,  49  N.  H.  376;  Hainee  t>.  Tucker, 
60  N.  H.  307;  Tripp  v.  Foraaith  Mach. 
Co.,  69  N.  H.  23. 

Nea>  JerMty:  Maaaman  r.  St«iger,  79 
N.  J.  L.  442,  7S  Atl.  746. 

New  York:  Polleo  p.  U  Roy,  30  N.  Y. 
649;  Dustan  c  McAndrew,  44  N.  Y. 
72;  Hayden  p.  Demets,  63  N.  Y.  426; 
Bridgtoni  t.  Crocker,  60  N.  Y.  627; 
Caben  v.  PUtt,  09  N.  Y.  348,  26 
Am.  R«p.  199;  Canda  o.  Wick,  100 
N.  Y.  127;  Billinpi  v.  Vanderbeck,  23 
Barb.  &»;  Malloiy  c.  Lord,  20  Barb. 
464;  Hewitt  v.  MiDer,  61  Barb.  667; 
Kinichmann  v.  Lediard,  61  Bari>.  673; 
Duryea  v.  Rayner,  46  N.  Y.  Supp.  437; 
Deeiy  v.  Will^ms,  60  N.  Y.  Supp.  138; 
National  Caah  RejpBter  Co.  v.  Sdimidt, 
48  App.  Div.  472,  62  N.  Y.  SuKi.  952; 


SchwartMnbes  v.  Han,  74  N.  Y.  Bapp. 
884;  Kiley  p.  Lee  Caniung  Co.,  93  N.  Y. 
Supp.  986;  Lekas  v.  SehwarU,  66  Uisc 
964,  107  N.  Y.  Supp.  145;  Netter  >; 
Trenton  W.  B.  Works,  140  App.  Div. 
287,  126  N.  Y.  Supp.  141. 

North  Carolina:  Clementa  v.  States  77 
N.  C.  142. 

A^f>rMi>aAN>fa.'MiniieapoliBT.  M.Go. 
v.  McDonald,  10  N.  D.  408,  S7  N.  W. 
003. 

Ohio:  Nixon  v.  NLton,  21  Oh.  St.  114; 
Cullen  ».  Binun,  37  Oh.  St.  236. 

Oregon:  Kreba  Hop  Co.  p-  limley, 
114  Pac.  944,  118  Pae.  166. 

Feimtytoania:  Unexcelled  Firewwks 
Co.  V.  Pdit«8,  130  Pa.  636,  IS  AtL 
1058,  17  Am.  St.  Rep.  788;  Dorsw  *. 
Hale,  149  Pa.  274,  24  Atl.  285;  Hod  >. 
Thompeon,  149  Pa.  434,  24  Atl.  283; 
Jonea  if.  Jennings,  168  Pa.  493,  32  AtL 
51;  Guillou  s.  FamHhaw,  169  Pa.  463, 
32  Atl.  646;  Sharpsrille  Furnace  Co.  p. 
Snyder,  223  Pa.  372,  72  Atl.  786; 
Chaiiee  J.  Webh  A  Co.  «.  Nordty 
Hodery  Co.,  231  Pa.  297,  80  AU.  173; 
Andrews  v.  Hoover,  8  Watts,  239; 
Keeler  Co.  v.  Schott,  1  Pa.  Super.  Ct. 
458;  Schnelby  v.  Shirtcliff,  7  HuU. 
236. 

South  CaroUita:  Huguenot  Milb  p. 
JempsoQ,  68  S.  C.  363,  47  a  E.  687; 
Millar  v.  miUard,  Cheves,  149. 

South  Dakota:  Dowt^at^  Mfg.  Go. 


■"  44  N.  Y.  72,  78. 

See  to  the  same  effect  the  fallowing 

United  States:  Habeler  v.  Rogers,  131 
Fed.  43. 

Colorado:  Magnee  p.  Sioux  City  Nur- 
sery A,  Seed  Co.,  14  Colo.  App.  219,  59 
Pac.  879. 

Indiana:  Dwiggjns  v.  Clark,  94  Ind. 
49. 

Kmiueky:  Cook  p.  Brandies,  3  Met. 


MiMovri:  Oiaric  Lumber  Co.  •. 
Chicago  Lumber  Co.,  61  Mo.  A|q>. 
565. 

Oregon:  Kreba  Hop  Co.  r.  Uvealey, 
118  Pac.  16S. 

Tennenee:  Cook  p.  Zucarello,  KM 
Tenn.  64,  56  S.  W.  850. 

The  rules  laid  down  above  apfdy  to 
all  kinds  of  personal  property,  e.  g.,  an 
interest  in  a  partnership.  Van  Broek- 
lin  p.  Smallie,  140  N.  Y.  70,  35  N.  £. 
415. 
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ordinarily  of  either  one  of  three  methods  to  indemnify  himself: 
(1)  He  may  store  or  retain  the  property  for  the  vendee  and  Bue 
him  for  the  entire  purchase  price;  (2)  He  may  sell  the  property, 
acting  as  the  agent  for  this  purpose  of  the  vendee,  and  recover 
the  difference  between  the  contract  price  and  the  price  obtained 
on  such  resale;  (3)  He  may  keep  the  property  as  his  own,  and 
recover  the  difference  between  the  market  price  at  the  time  and 
place  of  delivery  and  the  contract  price."  The  remedies  are, 
however,  mutually  exclusive  and  when  the  vendor  has  chosen 
one,  the  others  are  gone  forever;  ^*  and  in  many  jurisdictions 
he  is  restricted  to  the  third  remedy.'™  In  Fifiier  v.  Newark 
City  Ice  Co.,"'  when  the  vendee  refused  to  receive  ice  under  a 
contract  the  court  said  that  from  the  contract  price  must  be 
deducted  not  only  the  market  value  but  also  the  expense  of 
loadii^,  etc.,  saved  to  the  plaintiff  by  the  failure  to  take  it. 
Where  a  purchaser  extends  the  time  for  the  dehvery  of  goods, 
the  vendor,  suing  for  a  failure  to  accept,  recovers  the  difference 
between  the  contract  price  and  the  value  at  a  reasonable  time 
after  a  final  demand  for  the  vendee  to  take  them.'"  The 
mu'ket  price  at  the  place  to  which  the  defendant  intended 
to  ship  the  goods  cannot  be  taken."* 


p.  White  Rock  Lumbar  Co.,  18  S.  Dak. 
106,  »  N.  W.  854. 

Ttmuaaee:  Cole  v.  Zucaiello,  104 
Tenn.  64, 06  S.  W.  850;  Alpha  F.  C.  Co. 
p.  OUv«,  140  8.  W.  696. 

TexM:  Wddert  v.  Ailedge,  4  Tex. 
Ov.  App.  692, 23  S.  W.  1062;  Avant «. 
Watson,  122  B.  W.  686. 

Virginia:  Oriental  Limi.  Co.  v,  Blades 
Lum.  Co.,  103  V&.  730;  Am.  Can's  Co. 
e.  Flat  Top  Onmery  Co.,  70  S.  K  766. 

Welt  Virginia:  Weltnen  v.  Rigga,  8 
W.  Va.  446;  HaU  t>.  I^erce,  4  W.  Va. 
107;  Jamee  t.  Adanu,  8  W.  Va.  668; 
a.  c.  16  W.  Va,  246;  Acme  Food  Co.  v. 


Older,  64  W.  Va.  266,  61  8.  £.  236, 17 
L.  R.  A.  (N.  S.)  807. 

Witeonsin;  Guuon  v.  Madigan,  13 
Wu.  S7;  Chapman  v.  Ingram,  30  Wii. 
290;  Gehl  v.  Milw&ukee  Produce  Co., 
105  Wis.  573,  81  N.  W.  666;  Pratt  t>.  8. 
Freeman  &  Sons  Monuf.  Co.,  115  Wu. 
648, 92  N.  W.  368;  Carie  n.  Nelson,  145 
Wis.  593,  130  N.  W.  467. 

England:  Wif-Vman  «.  H^nes,  L.  R. 
10  0.  P.  598. 

Canada:  Chapman  v.  Larin,  4  Con, 
349;  Boewell  n.  Kilbom,  6  Low.  Can. 
Jut.  108;  Moore  v.  Lc^an,  S  Up.  Can. 
C.  P.  294. 


>»  Weatfall  e.  Peacock,  63  Barb.  209.  ">  Virgiiiia:  Smith  o.  Snydw,  77  Va. 

"•  Acme  Food  Co.  p.  Older,  64  W.  Va.  432. 

266,  61  8.  E.  236,  17  L.  R.  A.  (N.  8.)  . ,  MngUaid:  Hickman  p.  Haynee,  L.  R. 

807.  IOC.  P.  698. 

""  76  Fed.  427,  17  U.  B.  App.  614,  >"  Caben  v.  Piatt,  69  N.  Y.  348,  26 

A2S,  22  C.  C.  A.  261.  Am.  R«^.  199. 
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Where  the  contract  price  and  the  maricet  price  are  the  BBme, 
only  nominal  damages  can  be  recovered;  "*  and  tiie  same  is 
true  where  the  sale  is  at  such  price  as  ^ould  be  mutual^ 
agreedupon.*"  So  where  the  plaintiff  has  not  the  goods  that  he 
agrees  to  sell,  but  makes  a  side-contract  with  another  puty  to 
furnish  them,  he  will  only  be  allowed  to  recover  the  diffwaice 
between  the  original  contract  price  and  the  market  price  at 
the  time  of  the  offer,  with  interest.""  If  the  property  is  worth- 
less in  the  hands  of  the  plaintiff,  the  whole  price  agreed  shoukl 
be  recovered.  ■"  Where  a  quantity  of  straw  was  sold,  a  porticm 
of  n^ch  only  was  taken  away,  and  the  buyer  subsequently 
refused  to  take  the  remainder,  and  the  vendor  threw  it,  the  next 
spring,  it  havii^  become  damaged,  into  the  barn-yard  to  his 
cattle,  it  was  held  that  t^e  measure  of  damages  against  the 
vendee  for  refusing  to  complete  his  contract  was  the  contract 
price,  less  its  value  to  the  vendor  for  the  use  to  which  it  was 
applied.*''  When  there  is  no  market  at  the  [dace  of  delivery  the 
price  of  getting  the  goods  to  the  nearest  maricet  is  to  be  sub- 
tracted from  (or,  as  the  case  may  be,  added  to)  the  price  at 
that  market  in  order  to  find  the  value  at  the  place  of  de- 
hvery.''"    Where  there  is  no  open  market,  the  best  offer  ob- 


"•  United  StaUi:  Ellithorpe  A.  B. 
Co.  V.  Sire,  41  Fed.  662. 

California:  HiU  v.  McKtqr,  94  Cal.  5, 
29  PcLC.  40S. 

Ittirtoit:  Fooe  v.  Sabin,  84  lU.  664. 

Iowa:  Wire  u.  Foflter,  62  la.  114. 

"•  Smith  V.  LoBg,  132  Fa.  301, 19  Atl. 
137.  See  Indiana  Tie  Co.  ■>.  Phelps 
(Ky.),  124  S.  W.  833. 

"*Nev)  York:  Stanton  t>.  Small,  3 
Sandf.230. 

Vermont:  Danforth  v.  WaUicr,  37  Vt. 
239. 

So,  too,  in  Ohio:  M'Nau^iter  «.  Cas- 
aaUy,  4  M'Lean,  630;  though  ui  thia 
case  it  ia  said  a  portion  of  the  property 
vna  ready  to  be  delivered. 

"TAUenp.Jarvis,  20CoDn.38.  So  of 
an  agreement  with  a  corporation  to  buy 
a  portion  of  its  capital  stock;  upon 
breach,  the  corporation  may  recover  the 
entire  purchase  price,    Person  &  Biegd 


Co.  V.  lippa,  219  nk.  99,  07  AtL  1081. 
And  where  defendant  ocwtraeted  to 
buy  plaintiff's  stock,  which  was  at  the 
time  in  the  hands  of  a  pledgee,  but  re- 
fused to  pay  for  it,  and  the  eioA  was 
thereupon  sold  to  satisfy  the  Boi  and 
was  bou^t  in  and  divided  by  the 
pledgee  and  the  defendant  it  was  held 
that  defendant  had  really  dqiRTed 
plaintifif  of  the  stot^,  and  must  pi^  the 
•greed  price.  I^doD  «.  Sullivan,  101 
S.  W.  940,  31  Ky.  Law  Rttp.  22T. 

>"  Chan^ieilain  e.  Farr,  23  Vt.  285. 

'"  United  Slab*:  Grand  Ibww  Co.  r. 
HiimpB,  23  Wall.  471,  23  L.  ed.  71; 
Yellow  Pofdar  Lumber  Co.  ■>.  Oiap- 
man,  74  VtA.  444,  2D  C.  a  A.  603; 
Bahnon  s.  Helaia  Box  Co.,  l«r  F%d. 
408,  77  C.  C.  A.  886. 

Arkantat:  Kirdunan  b.  Tuffli  Braa. 
P.  I.  A  0.  Co.,  B2  ktk.  Ill,  122  &  W. 
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tunable  will  eonetitute  competent  evidence  of  the  value.  In 
any  case  it  is  the  actual  value  which  furnishes  the  standard:  "° 
Hit  market  price  is  only  evidence  of  this.'" 

$76i.  ReseiHion. 

The  question  of  the  rescifiEdon  of  a  contract  must  not  be 
confounded  with  the  question  of  breach.  It  is  settled  that  a 
breach  may  arise  by  refusal  of  one  of  the  parties  to  go  on  with 
performance.'^*  This,  however,  is  not  recission.  Parties  can 
only  rescind  a  contract  by  annulling  it,  or  withdrawing  them- 
advea  from  it  alti^ether,  in  which  case  it  is  as  if  it  bad  been 
voluntarily  cancelled  by  both.  In  such  an  event,  it  would  se«n 
that  properly  speaking  damages  for  a  breach  should  not  be 
allowed;  the  plaintiff  should  recover,  but  not  on  the  basis  of 
the  contract.  The  consequences  of  rescission  depend  on  the 
circumstances  of  the  particular  case.  And  so  where  plaintiff 
and  defendant  contracted  for  the  sale  of  50,000  bricks,  and  the 
plaintiff  delivered  20,000,  when  the  defendant  wrongfully 
refused  to  receive  any  more  and  the  plaintiff  treated  the  con- 
tract as  rescinded,  it  was  held  that  plaintiff  was  entitled  to 
recover  the  fuU  market  value  of  those  delivered.'**  But  where 
the  defendant  reused  to  fulfil  his  agreement  to  take  back  stock 
he  had  sold  the  plaintiff,  this  was  regarded  by  the  court  as  a 
rescission  of  the  contract  of  sate,  only  so  far  as  to  revest  the 
title  to  the  stock  in  the  defendant;  and  the  plaintiff  was  allowed 
to  recover  the  full  price  agreed  upon. '^^  And  where  a  misunder- 
standing arose  between  the  parties  to  a  sfUe,  and  It  was  agreed 

'^DeUxware:    PanooMt    b.    Vail,    6  "•HoohBteru.  DeLaTour,  2E.  A  B. 

Fennew.  S12,  6S  Atl.  S12.  678.     For  a  dinniaaion  of  Rescission 

AfiMOun:  St.   Louu  S.  R.  Co.  c  generally,  see  ante,  Ch.  xxx. 

KHne-DntmmoBd  M.  Co.,   120  Mo.  ***  Nev>  York:  Terwilliger  v.  Knapp,  2 

J^p.  438,  90  S.  W.  1040.  £.  D,  Smith,  86. 

Monlofta:  Welch  v.  Niehola,  41  Uoat.  Watkington:  Housca'  A  H.  M.  Co.  o. 

435,  110  Poc.  89.  McKay,  53  Waeh.  337,  101  P&c.  894, 27 

So  if  no  valu«  U  piored,  damages  L.  R.  A.  (N.  S.)  925. 

muBt  be  nominal,    f^er  H.  8.  &  M.  '"JVacMtfAvfeUa.'ThorndikeF.Locke, 

Co.  V.  Warner,  168  Fed.  465.  98  Maes.  340. 

>M  UnUed  State*:  Salem  Iron  Go.  ir.  Minnetota:  Browne  v.  St.  Paul  Plow 

I^ke  Superior  Iron  Minw,  112  Fed.  Worics,  62  Minn.  90,  64  N.  W.  66. 

239,  50  C.  C.  A.  213.  Penntybiania:  Laubach  «.  lAubach, 

Mat$aekiuea»:  Barry  b.  CAvaDagh,  73  Fa.  387. 
127MMS.394. 
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that  the  sale  should  be  cancelled  and  the  buyer  should  return 
the  goods,  and  he  failed  to  do  so,  it  was  held  that  the  selkr 
might  recover  at  his  option  the  actual  value  of  the  goods.  <" 
In  the  ordinary  case  of  a  contract  procured  by  fraud  the  party 
defrauded  is  said  to  be  entitled  to  rescind  it  and  recover  back 
what  he  has  parted  with.  There  obviously  the  contract  is 
treated  as  a  nullity,  the  fraud  being  the  cause  of  action."* 


§  70B.  Resale  after  default 

It  is  often  said  that  where  the  vendor  resells  the  property, 
the  difference  between  the  price  obtained  at  the  resale  and  the 
contract  price  is  absolutely  the  measure  of  damages;  ^  or, 


"■  American  F.  A.  P.  Co.  p.  Setter- 
gren,  130  Wia.  338,  110  N.  W.  238. 

"•  Whitney  v.  Albani,  1  N.  Y.  305; 
Pryot  V.  Foster,  130  N.  Y.  171,  2B 
N.  E.  123. 

"  Vniitd  StaUt:  Pope  v.  Filby,  3 
McCr.  190. 

Alabama:  Penn  v.  Smith,  93  Ala.  476, 
9  So.  609.  98  Ala.  660,  12  So.  818. 

California:  Habenocht  v.  IJMk,  77 
Cal.  139,  19  Pac.  260;  Hewes  v.  Ger- 
main Emit  Co.,  106  Cal.  441,  39  Pac. 
863;  Oibbe  v.  Banatd,  86  Cal.  631,  26 
Pac.  63;  Scribner  c.  Scfaenkel,  128  Cal. 
250,  60  Pao.  860. 

Ctiorado:  Colorado  Spring  live- 
stock Co.  V.  Qodding,  2  Cdo.  App.  1, 29 
Pac.  529;  Magnes  c  Sioux  Qty  Seed 
Co.,  14  Colo.  App.  219,  69  Pac.  879. 

Ddatpare:  Barr  v.  Logan,  5  Harr.  S2. 

iainoi»:  Saladin  v.  MitcheU,  46  III. 
79;  Morris  v.  Wilbauz,  169  lU.  627,  43 
N.  E.  837. 

louxt;  Ingram  c  Wackemagel,  83  la. 
82,  48  N.  W.  998. 

Kenluckj/:  Manhall  v.  Pilw,  3  Bush, 
249;  Applegate  v.  Hogan,  9  B.  Mon.  69; 
Qore  V.  Robinson,  100  Ky.  402,  38 
S.  W.  687;  Sanders  v.  Bond,  23  Ky.  L. 
Rep.  2084,  66  8.  W.  635. 

Maine:  Atwood  p.  Lucas,  53  Me.  508, 
89  Am.  Dec.  713. 

MoMoehutetU:  McLean  v.  Richard- 
eon,  127  Man.  339. 


MieUgim:  Madden  ir.  Lemke,  86 
Mich.  139,  48  N.  W.  786. 

Miitowi:  Van  Horn  v.  Rucker,  33 
Mo.  391,  84  Am.  Dec.  52;  BlatA  RItci 
L.  Co.  B.  W«n«r,  93  Mo.  374,  6  8.  W. 
210,  3  Am.  St.  Rep.  644. 

Nw)  Jeney:  Townsend  v.  Simon,  38 
N.  J.  L.  239. 

New  York:  Van  Brocklen  r.  Smeallie, 
140  N.  Y.  70,  35  N.  E.  415;  Oooke  ». 
Moore,  1  Sandf.  297;  SchwarUoibeB  *. 
Haas,  74  N.  Y.  Supp.  884. 

NarA  Carolina:  Clifton  v.  Newaom,  1 
Jones,  108. 

Oklaiuma:  Muuur  v.  Willard,  10 
Okla.  383,  01  Pac.  1066. 

Petmej^nania:  Tompkins  ir.  Haas,  3 
Pa.  74;  Tlndki'B  Appeal,  77  Pa.  301. 

South  Carolina:  Blackwood  t.  Bren- 
nan,  1  Harp.  219. 

TmncMM.'  Williams  n.  Godwin,  4 
Sneed,  668. 

Virginin:  Rosenbaunu  v.  Weeden,  18 
Gratt.  786,  98  Am.  Dec.  737;  Americu 
Canning  Co.  f.  flat  Top  Groeay  Co., 
70  8.  E.  756. 

Wat  Virgiftia:  Jaumb  «.  Adams,  8  W. 
Va.  668. 

Witeontin:  lackering  b.  Bardwdt,  21 
Wis.  662,  94  Am.  Deo.  664;  T.  B.  Scott 
Lumber  Co.  t>.  Haf  ner-Lothman  Manuf. 
Co.,  91  Wis.  667,  65  N.  W.  613. 

Bngtand:  Andaaoa  v.  Beard,  [1900] 
2  Q.  B.  260. 
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more  exactly,  the  difference  between  the  net  proceeds  of  t^e 
resale  (the  price  obtained  less  the  expense)  and  the  contract 
price."*  The  vendor,  in  such  a  case,  is  stud  to  be  the  agent 
of  the  vendee  to  make  the  resale.  This  is  not,  however,  strictly 
accurate.  He  is  not  an  actual  agent  and  the  obligation  under 
which  he  reste  to  make  a  fair  sale  arises  from  the  fact  that  the 
proceeds  of  the  sale  are  to  measure  the  damages:  to  call  him 
the  agent  of  the  vendee  is  to  indulge  in  a  "mere  fiction  of  law." 
This  is  well  brou^t  out  in  a  New  York  case,"*  where  the 
vendee  company,  after  refumng  to  accept  goods  purchased, 
went  into  the  hands  of  a  receiver.  The  voider  re-sold  the  goods 
and  sought  to  recover  the  difference  between  the  proceeds  and 
the  contract  price.  It  was  objected  that  to  recover  that 
amount  the  vendor  had  to  rely  on  the  doctrine  of  agency  and 
that  as  the  agent  of  one  who  was  in  the  hands  of  a  receiver  he 
had  no  right  to  resell  without  first  securing  an  order  from  the 
court.  The  vendor,  however,  was  awarded  the  sum  which  he 
claimed,  the  court  distinctly  repudiating  the  agency  theory, 
and  holding  that  the  title  remained  in  the  vendor. 

The  price  obtained  on  a  resale  is  therefore  not  a  conclusive 
measure  of  damages  and  it  is  more  properly  held  that  it  is 
only  evidence  of  the  market  value."*   Since,  however,  the  sale 


Canada:  Bninddll  p.  Mair,  15  Up. 
Can.  Q.  B.  213. 

'"Arittma:  SUughter  0.  Marlow,  3 
Aril.  429,  31  Pac.  547. 

Qeorfia:  Barnes  c  Bluthenthal,  lOL 
Gs.  698,  28  S.  E.  1017,  65  Am.  St.  Rep. 
£98. 

iairuri»:  Bo^ey  v.  Flndlaj,  82  III.  S24. 

Kentuekj/:  M&ttingly  v.  Mathews,  14 
Ky.  L.  Rep.  300. 

UateaehwelU:  Wlutney  0.  Board- 
man,  118  MaoB.  242. 

Miuoiai:  Whitmore  v.  Coats,  14  Mo. 
0;  Strauss  v.  Labssp,  SQ  Mo.  App.  280. 

^ewyori.&iwyerp.Dean,  lUN.y. 
469,  21  N.  E.  1012. 

SvuA  CaroUna:  Woods  e.  Cnuner,  34 
8.  C.  608, 13  S.  E.  660, 27  Am.  St.  Rep. 
83fl. 

Tacat:  White  v.  Matador  Land  ft  C. 
Co.,  7£  Tex.  406, 12  S.  W.  866. 


Ificccmnn:  Chi^itiuu)  n.  Cochran,  30 
Wis.  296. 

*  Moore  V.  Potter,  166  N.  Y.  481, 60 
N.  £.  271,  63  Am.  St.  Rep.  692.  Cf. 
FoUra  p.  Le  Rof ,  30  N.  Y.  549. 

"*Califonaa:  Frisbie  v.  RooenbetB 
Bros.  &  Co.,  9  Cal.  App.  683,  105  Pao. 
943. 

Oeorgia:  Camp  v.  Hamlin,  56  Ga. 
2S9;  Atkins  v.  Cobb,  56  Ga.  86;  Davis 
Sulphur  Ore  Co.  tr.  Atlanta  Ouano  Co., 
109  Oa.  607,  34  S.  E.  lOII. 

ItUnoia:  Ullmami  v.  Kent,  60  111. 
271: 

Kmtwiji:  Sandm  v.  Bond,  23  Ky. 
L.  Rep.  2084,  66  S.  W.  636. 

MataaehuaeOt:  Croak  v.  Owens,  121 
Man.  28. 

Miehtgan:  Williams  v.  Robb,  104 
Mich.  242,  62  N.  W.  362,  63  Am.  St. 
Rep.  467. 
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must  be  conducted  with  due  diligence  ao  as  to  obUun  the  best 
price,  the  price  realized  is,  perhaps,  the  best  evidence  of  market 
value.  It  is  stnnetimes  said  that  the  price  obtained  or  a  resale 
will  be  binding  on  the  defendant  only  if  he  had  notice  of  the 
resale."'  The  importance  of  the  notice,  however,  se^ns  to 
be  only  in  negativing  any  possible  presumption  that  the  vendtH* 
intended  a  rescisuon  of  the  contract  or  in  taiding  to  show  good 
faith  on  the  part  of  the  vendor. 

Where  the  sale  is  made  by  one  acting  in  an  official  capacity, 
as  an  administrator,  the  difference  between  the  prices  of  the 
two  sales  is,  it  would  seem,  the  absolute  measure  of  damages."* 
A  resale  will  not  fumish  the  measure  of  damages,  if  it  does 
not  take  place  within  a  reasonable  time  after  the  failure  to 
accept.  In  &nith  v.  Pettee,"'  it  was  held  that  four  months  was 
not  a  reasonable  time.  Nor  is  it  necessary  for  the  vendor  to 
resell  at  the  place  of  delivery  fixed  by  the  contract.  If  the 
property  cannot  readily  be  sold  tha%,  or  if  a  more  advanta- 
geous sale  can  be  made  elsewhere,  it  is  the  duty  of  the  vendor  to 
make  the  resale  at  such  othet  place."* 


Neio  Hamptfare:  Tripp  e.  ForaaJth 
Mach.  Co.,  69  N.  H.  233,  46  Atl.  746. 

New  York:  Ackennan  p.  Rubens,  167 
N.  Y.  406,  60  N.  E.  750,  82  Am.  St. 
Rep.  728;  Ftmcho-  f.  Goodman,  29 
Barb.  315;  Almy  e.  Simonson,  62  Him, 


.-  Freymsp  n.  Knecbt, 
78  Fa.  141;  Guillou  c.  Famahaw,  169 
Fa.  463,  32  Atl.  ^;  Firard  n.  Taggard, 
6  S.  ft  R.  19,  9  Am.  Dec.  327;  Andrewa 
V.  Hoover,  8  Watta,  239;  Baltimore 
Smelting  Co.  n.  Ammonia  Co.,  2  Pa. 
Supra.  Ct.  655;  Hooper  e.  Bromley 
BrothwB  Carpet  Co.,  11  Fa.  Super.  Ct. 
634. 

Texat:  Leonard  v.  Poitier,  16  S.  W. 
414. 

WUcormn:  Gebl  v.  Milwaukee  Prod- 
uce Co.,  106  Win.  673,  81  N.  W.  666, 
116  Wis.  263,  93  N.  W.  26. 

■"  lUinaU:  Bagley  c.  Findlay,  82  HI. 
634. 

UtMouri:  Rickey  e.  Tenbroeck,  63 
Mo.  663. 


New  York:  Pollen  p.  he  Roy,  30  N.  Y. 
549;  Van  Brocklen  v.  Smeallie,  140 
N.  Y.  70,  35  N.  E.  415;  McEachron  w. 
Randies,  34  Barb.  301. 

"  Alabajna:  Litunldn  r.  C^wfoid,  8 
Ala.  153  (sheriff). 

Georgia:  Alexander  v.  Herring,  54  Ga. 
200. 

Fennx\^mmia:  Gaakell  •.  Mania,  7 
W.  k  8.  33. 

So  where  the  sale  was  neeeesary  be- 
cause the  property  was  perijdiable. 
Ziegler  e.  Gerlacb  (Tex.  Civ.  App.),  I2S 
8.  W.  80. 

""  7  Hun,  334.  Cf.  Lawrence  Can- 
ning Co.  e.  Lee  Maiuntile  Co.,  5  Kan. 
Kpp.  77,  48  Pac.  749  (one  month  too 
king).  In  Zinsmeiater  &  Bro.  v.  Rock 
Maad  Canning  Co.  (Ky.),  139  S.  W. 
1068,  it  was  held  to  be  a  queetion  for 
tbe  jury  whether  about  four  months 
was  reasonable. 

"*  iVeuj  York:  Lewis  v.  Greider,  49 
Barb.  606. 

Texat:  Waplea  u.  Ovcraker,  77  Tex. 
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The  question  muet  be  determined  by  all  the  circumstances. 
In  a  case  of  the  sort  under  discussion,  where,  after  notice,  the 
setl»  resold  the  goods  at  auction,  the  Court  of  Appeals  of  New 
Ywk  Bffld:  >"  "The  price  obtained  after  such  default,  upon  a 
resale,  within  a  reasonable  time,  although  at  auction,  is  evidence 
of  the  market  value  of  an  article  and  to  be  allowed  such  wei^t 
as  the  ciitnimstances  of  the  sale  entitled  it  to."  And,  on  the 
other  hand,  a  resale  at  private  sale,  without  reasonable  notice  or 
efforts  to  secure  the  best  price  posable,  and  no  evidence  bmng 
offered  that  the  price  obtained  was  a  fair  one,  does  not  fix  the 
l^al  measure  of  damages.^ 

In  Cherry  Valley  Iron  Works  v.  Florence  River  Iron  Co.,'" 
the  ctmtract  was  for  the  sale  of  ore  to  be  deUvered  in  seven 
monthly  instalments,  and  contained  a  clause  giving  the  vendor 
the  right  to  "cancel"  the  contract  in  case  of  default.  Plain- 
tiff, the  vendee,  made  three  payments  but  did  not  call  for  the 
full  amount  of  ore  deliverable  against  them.  For  failure  to 
continue  the  payments,  defendants  cancelled  the  contract. 
It  was  held  that  this  did  not  amount  to  an  absolute  rescission 
restorii^  both  parties  to  their  original  position,  but  gave  the 
defendant  the  right  to  treat  the  contract  as  broken.  The  title 
of  the  imdelivered  ore  remaining  in  the  vendor,  his  measure 
of  damages  was  the  difference  between  the  contract  and  market 
price  takoi  at  the  average  value  during  the  months  in  which 
ddivery  was  due.  The  measure  of  damages  could  not  be 
fixed  by  a  resale  because  the  title  had  not  passed  and  a  sale 
of  a  quantity  of  ore  equal  to  the  amoimt  imdelivered  could 
not  be  proved  to  fix  the  market  value  because  it  was  made 
several  months  ^ter  the  period  fixed  for  delivery.  This  case 
seems  to  confirm  the  gen«iit  view  of  rescission  taken  above.^ 

S  706.  Promise  to  give  a  bill  or  note. 

*  Where  goods  are  sold  to  be  paid  for  by  note  or  bill  payable 
at  a  future  day,  and  the  note  or  bill  is  not  given,  it  is  well  settled 
in  Engluid  and  in  this  country,  that  the  vendor  cannot  mtun- 

7,  19  Am.  8t.  Rep.  727,  13  S,  W.  627;  '"  22  U.  S.  App.  666, 12  G.  C.  A.  306, 

TexBsAL.L.Co.D.Roae,  IOeS.W.444.  64  Fed.  569. 

•"  Bigelov  e.  Legs,  102  N.  Y.  662.  >"  Ace.,  Hubbudstoa  Lumber  Co.  v. 

>"  Case  p.  Smonda,  7  N.  V.  Supp.  Bates,  31  Mich.  673. 
2S3. 


itizecy  Google 


1680  CONTHACTS  OP  SALB  §756 

tunasBumpdt  on  the  general  count  for  goods  sold  and  delivered, 
until  the  credit  has  expired;  but  he  can  sue  immediately  for  a 
breach  of  the  special  agreement.'**  And  in  New  York  it  has 
been  held,  that  in  such  action  he  will  be  entitled  to  recover  as 
damages  the  whole  price  of  the  goods,  with  the  si^gestion  that 
there  should  be  a  rebate  of  interest  during  the  stipulated  period 
of  credit;  "*  the  court,  Brooson,  J.,  saying:  "The  right  of  action 
is  as  perfect  on  a  n^Iect  or  refusal  to  give  the  note  or  bill  as  it 
can  be  after  the  credit  has  racpired.  The  only  difference  between 
Buing  at  one  time  or  the  other  relates  to  the  form  of  the  remedy. 
In  the  one  cabe,  the  plaintiff  must  declare  specially,  in  the  other 
he  may  declare  generally.  The  remedy  itself  is  the  same  in 
both  cases.  The  damages  are  the  price  of  the  goods.  The  party 
cannot  have  two  actions  for  one  breach  of  a  sin^e  contract,  and 
the  contract  is  no  more  broken  after  the  credit  expires  than  it 
was  the  moment  that  the  note  or  bill  was  wrongfully  with- 
held." 

So  in  a  case  in  Pennsylvania, '"'  it  was  charged  at  the  trial, 
that  where  goods  are  sold  on  credit,  the  vendee  to  give  tiis  note, 
which  he  refuses  to  do  after  the  goods  are  delivered,  suit  may  be 
brought  for  a  breach  of  the  contract  before  the  expiration  of 
the  credit,  in  which  case  the  measure  of  damages  is  the  price 
of  the  goods.  And  the  direction  was  held  r^t.**  But  while 
the  rule  is  usually  stated  in  this  form,^*  since  the  action  is  for 

nt  Muaeen  ir.  Price,  4  East,  147;  Dtit-  Maitu:  Thomas  Mfg.  Co.  v.  Wfttsoo, 

tOB  V.  SolomonBOn,  3  Bob.  ft  Pull.  682;  85  Me.  300,  27  AU.  176. 

Htwkins    v.    Duperay,    0    East,    4BS;  MaaaachtuetU:  Worthy  v.  JooeB,  U 

Butehinson  «.   Rdd,   3   C&mp.   329;  Gray,  108,  71  Am.  Dec.  696. 

Loring  V.  Ourney,  5  Pick.  IS;  Hunne-  Ntfrth  Daktita:  Kelly  v.  Peircc,   16 

man  v.  Inhabitants  of  Grafton,  10  Met.  N.  D.  234,  112  N.  W.  995,  12  L.  R.  A. 

464.  (N.  S.)  180. 

■»  Hanna  p.  Milk,  21  Wend.  90,  34  Ohio:  StephenscKi  v.  It«pp,  47  Oh.  St 

Am.  Dec,  216.    In  the  English  cbscb  551,  25  N.  E.  803,  10  L.  R.  A.  620. 

nothtDg  ia  said  aa  to  the  amount  which  Penntj/lvaTiia:  Girard  d.  Taggart,  5 

the  pluntiS  ia  entitled  to  recover.    In  &.&R.  19,  9  Am.  Dec.  327. 

the  caw  of  Hutchinson  v.  Reid,  the  Texa»:  Parka  v.  O'Connor,  70  Tei. 

plaintiff,   thoi^  without  diwusaion,  377,  8  S.  W.  104;  Young  e.  Dalton,  83 

was  permitted  to  take  a  verdict  for  the  Tex.  497,  18  S.  W.  819. 

price  of  the  goods.  VatHant:  Foetet  v.  Adams,  60  Vt. 

"'  Hinehart  o.  Olmne,  5  W.  A  S.  392,  15  Atl.  169,  6  Am.  St.  Rep.  120. 

157.  The  value  of  the  property  sold  is  of 

"  Ijidiana:  Camahan  i>.  Rubies,  108  course  immaterial:  Bicknell  n,  Budi,  58 

iDd.  226,  9  N.  E,  79.  Ind.  354. 


mzecDy  Google 


§§  757, 758  NOTICE  OP  countbbuand  1581 

failure  to  give  the  note,  s  more  accurate  Btatemeot  of  the  meas- 
ure of  damages  is,  that  it  is  the  face  of  the  note  with  interest. 'o* 
This  rule  does  not  apply,  of  course,  where  the  note  to  be 
given  in  payment  for  goods  is  that  of  a  third  party.  So  where 
the  defendant  agreed  to  pay  for  goods  by  the  transfer  of  the 
note  of  a  third  party,  secured  by  a  second  mortgage  on  certain 
property,  and  the  third  party  was  insolvent  and  the  security 
worthless,  only  nominal  damages  were  allowed  upon  breach.*"* 
This  is  on  the  same  principle  which  restricts  recovery  for  the 
value  of  a  note  to  its  actual  value.** 

§  767.  Consequential  damages — ^Avoidable  consequences. 

In  McCracken  v.  Webb  ^  the  plaintiff  was  allowed  to  recover 
the  difference  between  the  contract  and  market  price  of  some 
hogs  he  had  sold  the  defendant,  phis  the  expense  of  keeping 
them  from  the  time  of  defendant's  refusal  to  accept  to  the 
date  of  resale. 

The  question  of  avoiding  further  loss  by  accepting  an  offer 
of  the  vendee  to  take  the  goods  below  the  contract  price,  but 
above  the  market  price,  is  one  on  which  the  authorities  are 
not  clear.^  It  has  been  held  that  the  vendor  need  not  accept 
such  an  offer."* 

III. — COUNTBBMAND    BEFORE    TiME    FOR    PERFORMANCE 

§  768.  Effect  of  notice  of  counteimand. 

*  An  effort  has  been  made  in  many  cases  by  the  piu'chaser 
to  relieve  himself  from  the  contract  of  sale  before  the  time  fixed 
for  performance,  by  giving  notice  that  he  would  not  be  ready 
to  complete  the  agreement;  and  in  these  cases  it  has  been  in- 
sisted that  the  damages  should  be  estimated  as  at  the  time  of 
giving  notice.**   It  has  been  held  in  some  cases  "*  that  if  upon 

•*  CormeeHcul:  Stoddard  r.  MU,  14  ■"  Thompoon  p.  Halbert,  40  Hun, 

CoDa.  12,24  536;  sees  256. 

Minwtola:  Geieer  Mfg.  Co.  d.  Hoi-  ■■  3S  I&.  fifil. 

Kr,  110  Minn.  13S,  124  N.  W.  827.  ■"  See  supra,  {  741. 

MUeouri:  Aultman  e.  Daggs,  60  Mo.  "•  Ereba  Hop  Co.  v.  LiTealey  (Ore.), 

App.  280.  lUPac.  944. 

•M  Derieth  «.    D^nuf,   SI    N.    Y.  "*  UniUd  SUOes:  Roehm  t>.  Horat, 

Super.  Ct.  309.  178  U.  S.  1,  44  L.  ed.  953,  W  Sup.  Ct. 
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a  contract  for  the  future  delivery  of  goods  the  purchaser,  be- 
fore the  time  for  delivery,  gives  notice  that  he  will  not  accept 
the  goods,  this  may  be  treated  by  the  seller  aa  a  breach  of  coa- 
tract  and  he  may  bring  an  action  fcnlhwith.  Zn  Massa- 
chusettB,*"  however,  thia  doctrine  of  anticipatory  breach  was 
rejected,  after  careful  consideration.  Even  when  it  is  adopted 
the  seller  is  not  obliged  to  treat  the  notice  as  an  immediate 
breach.  He  may  wait  until  the  time  for  delivery,  and  then, 
upon  a  tender  of  the  goods  and  a  refusal  to  accept  them,  bring 
suit.  When  in  such  a  case  the  value  of  the  goods  has  fallen 
between  the  notice  and  the  time  for  delivery,  the  purchaser 
has  in  some  cases  claimed  that  damages  should  have  been  as- 
sessed as  of  the  time  of  the  notice,  because  the  plaintiff  should 
then  have  sold  the  goods  in  the  market.  A  sufficient  answer 
to  this  contention,  however,  is  that  the  plaintiff  had  a  right  to 
regard  the  contract  as  still  in  force  until  the  time  fixed  for 
performance,  and  on  a  familiar  principle,  that  the  jdaintifT 
is  not  required  to  anticipate  wrong,  he  could  not  be  called 
upon  to  take  any  steps  to  avoid  loss  before  breach  by  the  de- 
fendant.*" 

The  point  was  daborately  disouased  by  the  Supreme  Court 
of  Illinois  in  the  case  of  Kadish  f.  Young.*"  In  that  case  ap- 
pellees sold  barley  to  appellants,  to  be  delivered  in  January. 
The  purchasers  gave  notice  in  December  that  they  did  not 
consider  themselves  bound  by  the  contract,  and  would  not 
comply  with  its  terms.  The  sellers  tendered'the  barley  in  Jan- 
uary. It  was  held  that  the  measure  of  damages  was  the  dif- 
fence  between  the  contract  price  and  the  market  price  at^itie 
—time  of  tender.    Scholfield,  J.,  said: '" 

'  "Nothing  would  seem  to  be  plainer  than  that  while  the  con- 
tract is  still  subsisting  and  unbroken,  the  parties  can  only  be 
compelled  to  do  that  which  its  terms  require.   This  contract  im- 

780;  Hont  v.  Roefam,  84  Fed.  S65;  «d.  107;  INDgfejr  p.  Oler,  117  U.  a  400, 

Boehm  t>.  Horat,  62  U.  S.  App.  £20,  91  29  L.  ed.  984,  6  Sup.  Ct.  860. 

Fed.  345,  33  C.  C.  A.  650.  Anit,  S  636c. 

lUawU:  Ghan^MT  of  Commerce  t>.  "*  I^niels  v.  Newton,  114  Uus.  530^ 

SolHtt,  43  m.  51B.  19  Am.  Rep.  384. 

Iowa:  BaiTon  n.  Mullin,   46  Iowa,  "■  { 224. 

236.  "•  108  III.  170,  46  Am.  Sep.  548. 

See  Smoot'i  CaK,  16  WaU.  36,  21  L.  >"p.  183. 


itizecy  Google 


§  758  NOncB  09  COtTNTBRlUND  1583 

posed  no  duty  upon  appellees  to  make  other  contracts  for 
January  delivery,  or  to  sell  barley  in  December  to  protect  ap- 
pellants from  loss.  It  did  not  even  contemplate  that  appellees 
should  have  the  barley  ready  for  delivery  until  such  time  in 
January  as  they  should  elect.  If  appellees  had  then  the  barley 
on  hand,  and  had  acted  upon  appellants'  notice,  and  accepted 
and  treated  the  contract  as  then  broken,  it  would,  doubtiess, 
then  have  been  their  duty  to  have  resold  the  barley  upon  the 
market,  precis^y  as  they  did  in  January,  and  have  g^ven  ap- 
pellants credit  for  the  proceeds  of  the  sale;  but  it  is  obvious)^ 
absurd  to  assume  that  it  could  have  been  appellees'  duty  to  have 
sold  barley  in  Dec^nber  to  other  parties  which  it  was  their 
duty  to  df^ver  to  appellants,  and  which  appellants  had  a  legal 
r^t  to  accept  in  January." 

The  appellants  cited  the  dictum  of  Keating,  J.,  in  the  amd- 
ogous  case  of  Roper  v.  Johnson.*"  "If  there  had  been  any  fall 
in  the  market,  or  any  other  circumstance  calculated  to  dimin- 
ish the  loss,  it  would  be  for  the  defendant  to  show  it;"  and  the 
words  of  Cockbum,  C  J.,  in  Frost  v.  Kn^t,*>*  to  the  effect 
that  the  damages  are  subject  to  abatement  in  respect  of  any 
circumstances  which  would  entitle  him  to  a  reduction.  On 
this  point  the  court  said:  *" 

"  It  is  enough  to  observe  in  answer  to  this,  that  in  both  Frost 
V.  Knight  and  Roper  v.  Johnson  the  notice  that  defendant  would 
not  comply  with  the  contract  was  accepted  and  acted  upon  by 
the  plaintifi  as  a  breach  of  the  contract;  and  so  what  was  said 
in  respect  of  the  duty  of  the  plaintiff  to  mitigate  damages  was 
said  with  r^erence  to  a  case  wherein  he  recognized  the  contract 
as  having  been  broken  by  the  notice  of  the  adverse  party,  and 
with  reference  to  what  was  to  be  done  by  him  upon  and  after 
the  recognition  of  that  breach,  and  hence  can  have  no  applica- 
tion here.  If  a  party  is  not  compelled  to  accept  the  declaration 
of  the  other  party  to  a  contract  that  he  will  not  p^orm  it,  as  a 
breach,  it  must  logically  follow  that  he  is  under  no  oblation  to 
regard  that  declaration  for  any  purpose,  for  the  theory  in  such 
case,  as  laid  down  by  Cockbum,  C  J.,  in  Frost  v.  Kni^t,  is: 
'  He  keeps  the  contract  alive  for  the  ben^t  of  tiie  other  party  as 

"•  L.  R.  8  C.  P.  167,  178.  —p.  182. 

*»  L.  a.  7  Ex.  Ill,  lis. 
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well  ad  hiB  own.  He  remains  subject  to  all  his  own  obligatiotia 
and  liabilities  under  it,  and  enables  the  other  party  not  only  to 
complete  the  contract,  if  so  advised,  notwithstanding  his  pre- 
vious repudiation  of  it,  but  also  to  take  advantage  of  any  su- 
pervening circumstance  which  would  juBtify  him  in  declining  to 
complete  it.' " 

*  In  an  action  of  assumpsit  *"  by  ptalntifi  against  defendant 
for  not  acc^ting  a  quantity  of  wheat  which  the  plaintiff,  eariy 
in  January,'  1830,  contracted  to  sell  to  the  defendant,  to  be 
delivered  at  Birmingham,  as  soon  as  vessels  could  be  obtained 
for  the  carriage  thereof,  the  defraidant  gave  notice,  on  the  26th 
of  January,  that  he  would  not  accept  the  wheat  if  delivered — 
wheat  having  then  fallen  in  price.  It  was  at  that  time  on  its 
way  to  Birmingham,  and  on  its  arrival  was  offered  to  the  de- 
fendant; but  he  refused  to  take  it.  On  the  trial,  it  was  con- 
tended that  the  measure  of  damages  was  the  difference  between 
the  contract  price  and  the  price  on  the  26th  of  January,  when 
notice  was  given.  But  on  argument,  the  Exchequer  held  that 
the  true  rule  was  the  difference  between  the  contract  price  and 
that  on  the  day  when  it  was  offered  at  Biimingham;  and  they 
relied  on  the  case  of  Leigh  v.  Patterson.'" 

So  in  another  case,*"  which  was  an  action  of  assumpEdt  for 
not  accepting  certain  railway  shares,  the  contract  of  sale  was 
made  on  the  26th  of  August,  1840;  on  the  7th  of  September, 
the  defendant  refused  to  take  them.  On  the  15th,  the  plaintiff 
resold  the  shares  at  a  loss  of  £161  from  the  price  agreed  on; 
and  the  jury,  under  the  chai^  of  the  judge,  found  a  verdict 
for  this  amoimt.  The  defendant,  on  a  motion  for  a  new  trial, 
insisted  that  the  damages  should  have  been  calculated  only  to 
the  7th  of  September,  when  the  defendant  declared  off.  But 
Alderson,  B.,  said:  "The  damages  are  to  be  calculated  at  the 
difference  between  the  contract  price  and  the  price  to  be  ob- 
tfuned  within  a  reasonable  time  after  the  breach  of  contract; 
and  it  was  for  the  jury  to  say  what  was  such  reasonable  time." 

So  where  a  person  had  contracted  for  a  certain  quantity 
of  oil,  it  was  held  that  in  an  action  for  not  accepting  and  paying 
for  the  oil,  the  proper  measure  of  dam^es  was  the  difference 

'"  PhiDpottB  e.  Evans,  5  M.  4  W.         '"  8  Taunt.  540. 
476.  "*  St«waii  ■>.  Cauty,  8  M.  ft  W.  ISO. 
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between  the  price  he  bad  contracted  to  pay  for  the  oil,  and 
the  market  price  at  the  time  when  the  contract  waa  broken.**"** 
And  where,  by  t3ie  terms  of  the  contract,  the  goods  were  to 
be  detivered  at  stated  periods,  but  were  not  all  delivered  at 
the  respective  times,  the  purchaser  not  coxmtermanding  them, 
but  requesting  from  time  to  time  that  the  supply  might  be 
delayed,  and  finally  refusing  to  accept  any  more;  it  was  held, 
that  damages  might  be  given  for  the  whole  quantity  remaining 
on  hand,  though  consisting  in  part  of  quantities  which,  with- 
out bdng  actually  countermanded,  had,  by  desire  of  the  pur- 
chasers, been  kept  back  at  the  time  appointed  for  ddivery; 
and  that  it  was  a  proper  direction  to  the  jury  to  g^ve  such 
damages  as  would  leave  the  plaintifTs  in  the  same  situation 
as  if  the  defendants  had  fulfilled  their  contraot.***  Where, 
however,  the  contract  calls  for  the  manufacture  and  dehvery 
of  goods,  the  plaintiff,  after  notice  that  the  defendant  will  not 
fulfil  his  contract,  cannot  go  on  manufacturing  and  upon 
tender  recover  the  whole  contract  price."* 

The  same  question  may  arise  where  the  countermand  is 
by  the  vendor.  Thus  in  England,**'  in  an  action  to  recover 
damages  for  the  breach  of  a  contract  by  which  the  defendant 
had  engaged  to  furnish  the  plaintiff  a  certain  quantity  of  tallow 
in  all  Decerrdier,  at  658.  per  cwt.,  the  defendant  had  apprised 
the  plaintiff,  on  the  1st  of  October,  that  he  could  not  execute 
the  contract,  and  he  insisted  that  the  difference  between  the 
contract  price  (65«.)  and  that  of  the  1st  of  October  (7l8.)  was 
the  rule  of  damages,  on  the  ground  that  the  plaintiff  could, 
as  soon  as  apprised  that  the  contract  would  not  be  executed, 
have  gone  into  the  market  and  supplied  himself  at  the  then 
rates.  The  plaintiff,  however,  insisted  that  he  was  entitled 
to  the  difference  between  the  contract  price  (65*.)  and  the  price 
on  the  SIst  December  (81«.)  that  beir^  the  last  day  for  the 
performance  of  the  contract;  and  of  that  opinion  was  the  court. 

Ml  Boorman  v.  Nash,  9  B.  A  C.  146.  Temi:  Tufte  v.  Lawrence,  77  Tex. 

">  Cort  V.  Ambergate,  N.  A  B.  4  E,  628,  19  Am.  St.  lUtp.  772. 
J.  Ry.,  17  Q.  B.  127.  The  general  rule  was  laid  down  in 

•**  JftMiJun;  Frederick  p.  Willoi^h-  Clark  v.  Maraiglia,  1  Den.  317,  antt, 

by,  136  Mo.  App.  244,  116  8.  W.  1109.  {  636. 

North  Cofolina:  Heiaer  ir.  Mears,  120         "*  Leigh  v.  Patenon,  S  Taunt.  fi40. 
H.  C.  443,  27  S.  E.  117. 

100 
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Park,  J.,  aaid:  "For  anything  that  appears,  the  plaintiff  neva 
assented  to  rescind  the  contract,  and  the  defendant  might  have 
delivered  the  tallow  at  any  moment  up  to  the  31st  of  Decemto; 
and  the  price  on  that  day  should  have  regulated  the  vodict 
of  the  jury." 

The  result  of  these  cases  seems  to  be  that  a  countamand  by 
either  party  does  not  change  the  time  at  which  damages  are 
to  be  estimated,  nor  f^ect  the  general  rule  of  damages.  If 
the  countermand  is  treated  as  a  breach,  the  perwHi  so  treating 
it  acta  thereafter  under  the  rule  of  avoidable  consequences; 
but  if  it  is  not  treated  as  a  breach,  the  rule  of  avoidable  con- 
sequences  can  have  no  application  bef(»«  the  time  fixed  for 
p^ormance. 

IV. — Breach  of  WabkanIt  and  Fbattd 
§  7S9.  Warranties. 
*  We  come  next  to  the  subject  of  warranties.   The  contract  of 

sale  may  be  complied  with  on  the  part  of  the  vendor,  so  far 
that  delivery  may  have  been  made,  but  the  article  may  still 
not  satisfy  the  warranties,  either  express  or  implied,  that  have 
been  made  at  the  time  of  sale;  and  in  this  ease  the  rule  c^  dam- 
ages is  now  to  be  investigated.  We,  for  the  present,  assume 
that  no  fraud  enters  into  the  transaction,  inasmuch  as,  in  that 
case,  we  shall  presently  see  different  rules  apply;  and,  moreover, 
it  traofif^^  the  subject  of  compensation  in  a  great  d^ree  to 
the  discretion  of  the  jury.  It  will  be  noticed  that,  in  one  branch 
of  the  question  which  we  now  {u-oceed  to  examine,  the  rights 
and  liabilities  of  the  parties  conoemed  are  often  identical  with 
those  of  principal  and  surety;  but  reserving  for  sepuate  in- 
quiry that  subject  in  its  more  extended  form,  we  shall  confine 
ourselves  at  present  to  the  exfunination  of  warranties  as  con- 
tained in  sales. 

In  cases  of  executory  contracts,  or  c<mtractfi  to  deliver  a 
specific  article,  if  on  delivery  they  prove  not  to  satisfy  the 
agreement,  the  plaintiff,  as  we  have  seen,  is  not  bound  to  re- 
tain the  articles,  but  he  may  return  them  within  a  reasonable 
time.  So  it  was  originally  held  in  regard  to  chattels  sold  with 
warranty,  that  if  they  did  not  answer  the  agreement,  the 
plaintiff  had  his  election  of  two  remedies:  he  might  either  le- 
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turn  the  article  and  recover  the  price  pidd;  or  he  might  sell  the 
article  and  recover  damages  in  an  action  on  the  warranty.*^*** 
To-day,  however,  the  question  of  the  buyer's  right  to  rescind 
IB  one  upon  which  there  exista  an  irreconciliable  conflict  in  the 
authoritiee."'  Whatever  the  rule  it  can  have  no  effect  upon 
the  measures  of  damages  when  the  vendee  sues  for  a  breach  of 
the  warranty. 

The  uncertainty  in  which  the  whole  law  of  warranties  is  in- 
volved has  produced  a  variety  of  decisions  as  to  the  measure  of 
rehef.  *It  seems  originally  to  have  been  held  that  the  measure 
of  damages  in  ibeae  cases  was  the  difference  between  the  price 
paid  and  the  actual  value;  but  it  is  now  well  settled  that  the 
rule  is  the  difference  between  the  actual  value  and  the  value 
that  the  article  would  have  possessed  if  it  had  conformed  to 
the  warranty,  the  price  paid  being  mere  evidence  of  that 
value.**  The  conflict  has  doubtless  been  caused,  in  part,  by 
the  origin  of  the  action  of  warranty.  Originally  based  on  tort, 
and  differing  from  the  ordinary  action  of  deceit  only  in  that 
there  was  no  requirement  of  scienter,  the  nature  of  the  action 
has  changed,  until  it  has  now  become  customary  to  sue  in 
assumpsit.  If  the  action  soimds  in  tort,  as  an  original  question 
at  leafit,  the  damages  woxtld  be  estimated  from  the  price;  but 
if  contract  is  the  gist  of  the  action,  th^i  the  value  of  the  article 
as  represented  should  contrtd.*" 

§  760.  Cases  allowiiic  difference  between  price  and  actual 
vahie. 

*  In  an  early  case,'"  Mr.  J.  Buller,  discussii^  t^e  question 
whether  an  action  for  money  had  and  received  would  lie  on  an 
executed  contract,  said:  "In  a  late  case  before  me,  on  a  war- 
ranty of  a  pair  of  horses  to  Dr.  Ck)mpton,  that  they  were  five 
years  old,  when  in  fact  they  turned  out  to  be  only  four,  I  held 
that,  aa  the  plaintiff  had  not  rescinded  the  eorUract,  he  could 
only  recover  damages;  and  then  the  question  was,  what  was 
the  difference  cf  the  value  of  horses  of  four  or  five  years  old." 

"*  So  hdd  in  the  Special  Court  of         **  See    WiUiston   on  Sole*,    {{  1S6 

Appetds  of  Vir^nU.    Gnham  v.  Bat-  el  uq. 
din,  1  Patt.  ft  H.  206.  >"  Towen  v.  Bmirett,  1  T.  R.  133. 

"*  See  Wmiston  on  Sales,  {  606. 
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In  a  subsequent  case,**  it  was  insisted  that  the  plaintff 
should  have  returned  the  animal  which  had  been  warranted 
sound.  But  it  was  held  by  all  the  judges  that  nather  such 
return  nor  notice  of  the  unsoundness  was  necessary  to  enable 
the  plaintiff  to  maintain  his  action  for  the  damages  sustained. 
In  another  case,*^  an  action  being  brought  on  the  warranty 
of  a  horse  sold  by  the  defendant  to  the  plaintiff  for  £20;  the 
warranty  and  the  unsoundness  beii^  proved,  the  jury  was 
directed  that  if  the  horse  was  kept,  the  verdict  oiight  to  be  for 
the  difference  between  the  value  and  the  ■price  paid.  The  jury, 
however,  contrary  to  this  direction,  found  for  the  plaintiff 
£30  lOs.;  £20  for  the  horse,  and  10  guineas  for  its  keep.  The 
defendant  moved  for  a  new  trial;  and  the  verdict  was  reduced 
to  £20,  the  plaintiff  undertaking  to  deliver  back  the  horse, 
free  of  any  expemefor  its  keep.** 

In  a  few  cases  this  rule,  makit^  the  difference  between  the 
price  paid  and  the  value  of  the  thing  with  the  defect,  has  been 
laid  down;  ""  but  in  every  jurisdiction  the  rule  actually  adopted 
ia  probably  otherwise,*"  and  these  cases  merely  stand  for  a 
mistaken  method  of  stating  the  sound  rule. 

Nan  York:  Bedford  v.  Hol-Twi  Co. 
140  App.  Div.  282,   128  N.  Y.  Suh». 


•»  Fielder  v.  8tw4in,,l  H.  Bl.  17. 

"•  CasweU  tr.  Coaie,  i  Taunt.  566. 

"•CoIorodo.CanonCityEIectrioLi^t 
ft  Power  Co.  i-.  Modart  Patent  Pulley 
Co.,  !1  Colo.  App.  300,  62  Pac,  1030; 
TiUey  p.  Montebufl  Piano  Co.,  IS  Colo. 
App.  204,  61  Pac.  483. 

Georgia:  Badget  v.  Broughton,  1 
Kelly,  691;  Oxford  KnitUug  Mills  v. 
Wooldridge,  fl  Ga.  App.  301,  64  8.  E. 
1008. 

lUiiwis:  Morgan  v.  Ryerson,  20  IH, 
343;  Crabtree  v.  Kile,  21  HI.  180;  Cal- 
lendar  I.  &  W.  Co.  v.  BaAget,  30  111. 
App.  314. 

Maryland:  Rice  v.  Foi^yth,  41  Md. 
389. 

Michigan:  Sinker  t>.  Digging,  76 
Mich.  657,  43  N.  W.  674. 

Miiiiesippi:  Hambriclc  v.  Wilkins,  66 
Miss.  631,  3  So.  87. 

Mitwuri:  Courtney  v.  BoBwell,  65 
Mo.  196;  Analyn  ».  Prank,  8  Mo.  App. 


78. 

North  Carolina:  Kester  v.  Miller,  119 
N.  C.  475,  26  S.  E.  115;  Huyett-Scudi 
Manut.  Co.  u.  Gray,  129  N.  C.  438,  57 
L.  R.  A.  198,  40  8.  E.  178. 

Oregon:  Sdiuniann  v.  Wager,  38  Ore. 
66,  58  Pac.  770. 

Penmylainia:  West  Republic  Min- 
ing Co.  n.  Jones,  108  Pa.  55,  66. 

Texa»:  Anderson  e.  Duffield,  8  Tex. 
237;  Browne  c.  Allen,  53  Tex.  Gv.  Afqi. 
468, 116  8.  W.  133. 

Wisconsin:  Park  o.  Richardson,  81 
Wis.  399,  51  N.  W.  572;  Dueeker  v. 
Goeree,  104  ^u.  29, 80  N.  W.  91. 

England:  Dingle  if.  Hare,  7  C.  B. 
(N.  a.)  145. 

Canada:  Mooen  t 
Ont.  451. 

•"  /b/to,  S  762. 
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§  761.  Between  value  as  wammted  and  actual  value. 

The  rule  laid  down  in  the  preceding  cases  is  not  the  law  in 
most  jurisdictions.  In  another  English  case,*''  in  an  action  of 
assumpsit  on  a  warranty  of  soundness  in  a  horse,  Lord  Eldon 
spoke  of  the  difference  between  the  value  of  the  article  war- 
ranted and  its  actual  value  when  sold,  as  the  measure  of  dam- 
ages; but  the  case  did  not  turn  on  this  point.  Later,  however, 
the  precise  subject  was  considered,  and  this  rule  finally  adopted 
in  another  action  brought  for  the  breach  of  a  warranty.*" 
The  plaintiff  had  bought  a  horse  of  the  defendant  for  £45, 
warranted  sound.  The  plaintiff  has  sold  the  horse  with  war- 
ranty to  one  Collins  for  £55;  Collins  returned  the  horse  as 
unsound;  and  the  plaintiff  was  obliged  to  repay  the  £55,  and 
the  animal  -wBa  sold  for  £17  158.  The  plaintiff  claimed  the 
difference  between  that  sum  and  £45,  the  price  paid;  the  ex- 
pense of  bringing  the  horse  to  London;  his  keep  from  the  time 
of  purchase  to  the  sale  as  unsound;  the  £10  paid  to  Collins; 
£1  158.  for  an  examination  at  the  veterinary  collie;  and  £l 
15s.  for  opinion  of  counsel.  Lord  Demnan,  C.  J.,  at  the  trial 
of  the  cause,  said:  "As  the  warranty  and  the  unsoundness  are 
admitted  on  the  record,  the  only  question  is  the  amount  of  the 
damages.  I  am  of  opinion  that  the  amount  of  damages  is 
what  the  horse  would  be  worth  if  souvd,  deducting  the  price  it 
sold  for  after  the  discovery  of  the  unsoundness;  and  I  think 
the  price  at  which  it  was  sold  to  the  plaintiff  is  not  conclusive 
aa  to  its  valve,  though  I  think  It  very  strong  evidence.  The 
fair  value  of  the  horse,  if  sound.  Is  the  measure  of  the  damages; 
and  the  sum  the  plaintiff  gave  is  only  the  evidence  of  the  value." 
He  refused  to  allow  the  £10  paid  Collins,  because  there  was  no 
evidence  that  the  horse  was  worth  more  than  the  plaintiff 
gave  for  it.  The  expense  of  bringing  the  horse  to  London,  and 
of  keeping  him  there  also,  was  allowed.  The  court  was  moved 
for  a  new  trial  as  to  the  £10  paid  Collins;  but  they  refused  to  dis- 
turb the  verdict,  saying  that  this  claim  In  substance  amounted 
to  a  clfdm  of  compensation  for  the  loss  of  a  good  bargain,  which 
could  not  be  allowed  as  dam^es  in  such  an  action.*** 

*■*  Curtis  V.  Hacnay,  3  Eep.  82.  King's  Bench,  6  A.  ft  E.  SIB,  it  appears 

•»  Clare  v.  Maynanl,  7  C.  A  P.  741.     that  a  question  oroee  aa  to  the  suffi- 
**<  From  the  repeat  of  this  esse  in  the     dency  of  the  declaration.    The  plain- 
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In  a  case  in  New  York,'"  assumpfiit  was  brought  on  a1ra^ 
ranty  that  120  bairels  of  flour  w&e  superfine  flour,  of  good 
quality.  The  price  paid  was  S9.50  per  barrd;  60  barreb  were 
defective.  The  defendant's  counsel  insisted  that  the  measure 
of  daniages  was  the  difference  in  value  between  the  60  banek 
when  sold  and  the  value  of  superfine  flour;  but  Willard,  C.  J., 
held  at  the  tzial  that  the  plaintiffs  were  entitled  to  recover  ba<^ 
the  balance  of  the  whole  purchase  money  paid  for  the  60  barrels, 
with  interest,  crediting  the  amount  realised  by  them  from  thai 
sale  at  auction.  On  a  motion  for  a  new  trial,  Cow^i,  J.,  sud: 
"Regarding  this  case  as  one  of  ample  warranty  without  fraud, 
the  measure  of  damages  adopted  at  the  trial  was  wrong.  It 
should  have  been  the  difference  between  the  tuZue  a^  the  su^ 
barrels  at  the  time  of  the  sale  considered  as  good  supofine 
flour,  and  the  value  of  the  ir^erior  artide  sdd.  The  purchase 
IS  aititled  to  have  the  article  made  equal  in  quidity  to  what  the 
warranty  assured  it  to  be."   A  new  trial  was  granted. 

The  question  has  been  still  more  distinctly  decided  by  t^ 
same  court  in  another  case.***  Gruman  sued  Caiy  on  a  wu- 
ranty  of  soundness  in  a  horse;  the  price  paid  was  t90,  and  the 
breach  was  a  disease  of  the  eyee.  The  defendant  inasted  that 
the  propa  measure  of  damages  was  the  difference  between 
the  real  value  of  the  horse,  if  sound,  and  his  value  with  the 
defect  complained  of.  The  court  below,  however,  decided  that 
tbe  measure  of  damages  was  the  difference  between  the  price 
paid  and  the  value  with  the  defect.  A  verdict  being  found  in 
conformity  to  this  charge,  on  exception  and  writ  of  eiTor,  it 
was  said  by  the  Supreme  Court: 

"The  court  below  erred  in  laying  down  the  rule  of  damages. 
The  warranty  cannot  be  satisfied,  except  by  paying  to  the 
vendee  such  sum  as,  together  with  the  cash  value  of  the  de- 
fective article,  shall  amount  to  what  it  would  have  been  toorth 
if  the  defect  had  not  existed.  .  .  .  The  rule,  undoubtedly,  is, 

tiff  basted  that  the  £10  ohould  b«  al-  Delawan:  Burton  *.  Young,  S  Hair. 

lowed  as  expenses,  if  not  M  profit.   But  2S3. 

to  cover  thia,  the  court  aoid  there  wm  New  York:  Muller  p.  Ekio,  U  N.  Y. 

DO  adequate  allegation.   See  alao  Cox  p.  697. 

Walker,  in  notes  to  thu  case.  "'  Vooiiuee  t>.  Earl,  2  Hill,  2S8,  Ml- 

See  to  the  some  effect:  »  Gary  ».  Gnuuan,  4  Hill,  tS36,  ptf 
CowEa,  J. 
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that  the  agreed  price  is  strong  evidence  of  the  actual  value; 
and  this  should  never  be  departed  from  unless  it  be  clear  that 
such  value  was  more  or  less  than  the  sum  at  which  the  parties 
fixed  it.  ...  It  is  impossible  to  say,  nor  have  we  the  i^t  to 
inquire,  whether  the  real  value  of  the  horse  in  question,  sup> 
posing  him  to  have  been  sound,  would  have  turned  out  to  be 
more  or  le«  than  the  S90  paid.  Suppose  the  jury  thought, 
with  one  witness  whom  the  court  allowed  to  state  such  value 
for  wiother  purpose,  that  it  was  not  more  than  $80,  the  plain- 
tiff tiien  recovered  ten  dollars,  not  on  account  of  the  defect, 
but  becuise  he  had  been  deficient  in  care  or  sound  jut^ment  as 
a  purchase.  On  the  other  hand,  had  the  horse  been  actuaUy 
wortti  $100,  the  defaidant  would  have  been  relieved  from  the 
payment  of  the  ten  dollars,  because  he  had  made  a  mistake  of 
v^ue  against  himself.  The  cause  might  thus  have  turned  on 
a  question  entirely  collatCTal  to  the  truth  of  the  warranty." 

And  a  new  trial  was  granted.  Mr.  Chancellor  Kent  **^ 
seems  to  prefer  the  rule  as  laid  down  in  Curtis  v.  Hannay, 
cited  above,  on  the  ground  of  its  being  in  harmony  with  the 
measure  of  damages  on  the  covenant  of  warranty  in  the  sale  of 
land.  But  it  is  i»Y>per  to  notice  that  the  doctrine  settled  is  in 
imalogy  to  the  principle  in  another  class  of  cases.  It  has  been 
laid  down  as  a  general  rule,***  in  regard  to  actions  for  non- 
performance of  contracts  (other  than  conveyances  of  lands), 
that  the  party  ready  to  perform  may  recover  damages  to  the 
extent  of  his  injury,  and  that  the  price  agreed  to  be  paid  on 
actual  performance  is  not  the  measure  of  damages.  This  also 
seems  the  rule  in  other  States  wh««  in  the  case  of  sale  by 
sample,  in  an  action  on  the  implied  representation  or  warranty, 
the  measure  is  held  to  be  the  difference  between  the  value  of 
the  articles  delivered  and  the  commodity  sold.^** 

§  781a.  Discussion  of  [ninciides. 

These  conflicting  views  may  be  satisfactorily  explained  if 
not  reconciled  by  reference  to  the  historical  development  of 

■»  2  Com.  480,  in  notes.  Neuj   York:  Roberta  t>.  CaH«r,  28 

w  Shannon  v.  Comstock,  21  Wend.  Barb.  462. 

467.  Peitnaybiania:  Bonekina  e.  Beran,  3 

■"  Arkatuaa:  Muny  v.  Meredith,  26  Rawle,  23. 
A^.  194. 
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the  action  for  breach  of  warraDty.  It  appears  tJiat  this  ori^- 
nated  in  the  tort  action  of  decat,  wherein  it  resembles  the 
actioD  of  assumpsit  itself.  But  tbou^  the  action  of  aamtmptU 
early  assumed  a  distinct  form,  the  action  for  breach  of  warranty 
retained  its  tort  characteristics  and  only  gradually  were  the 
strict  requirements  for  an  action  of  deceit  dispeufied  with.  At 
length,  however,  it  became  unnecessary  to  allege  fraud,  or 
that  the  seller  knew  his  afiSrmations  to  be  untrue.  And  it  is 
the  law  to-day  that  though  the  action  may  be  framed  in  tort 
no  scienter  need  be  alleged.'*"  The  remedy  is,  therefore,  ratiier 
an  action  in  the  nature  of  deceit  than  a  given  action  of  decdt. 

These  changes  in  the  tort  action  were  doubtless  affected  by 
the  invention  of  a  new  form  of  relief  for  breach  of  warranty, — 
an  action  framed  in  aasumpait.  Here  too  time  has  wrou^t  im- 
portant modifications:  the  original  requirement  of  an  fflcpress 
promise  *"  has  been  abolished  and  an  affirmation  which  was 
in  fact  untrue  will  now  sustain  an  action  of  assumpsiL**'  Thus 
though  the  plaintiff  has  these  two  alternative  fonns  of  rdief 
the  requirements  for  both  are  identical.  As  a  question  of  logic 
one  would  expect  the  rule  of  damages  to  vary  according  to 
the  form  of  action.  Yet,  when  as  h«%  there  is  no  substantisl 
difference  between  the  two  actions  it  is  natural  that  the  dis- 
tinction should  be  entirely  obliterated  if  a  good  reason  for  so 
doing  presents  Itself.  Whatever  the  origin  of  the  remedy  tor 
breach  of  warranty,  it  is  certain  that  to  most  persons  the  term 
"warranty"  imports  a  promise.  A  modification  of  l^al  tech- 
nicalities  to  conform  to  ordinary  business  usage  and  under- 
standii^  is  by  no  means  imusual  in  our  law.  Therefore  it  is 
not  altogether  surprising  that  the  courts  should  ignore  the  form 
of  the  action  for  breach  of  warranty  and  in  either  caae  award 
the  measure  of  damage  regularly  appUed  for  breach  of  con- 
tract; that  is,  the  difference  between  the  value  if  as  warranted 
and  the  actual  value.  Thb  result  is  all  the  more  acceptable  if 
it  be  remembered  that  the  action  of  assumpsit  itself  was  founded 
partly,  if  not  wholly,  in  tort,  and  only  by  a  slow  process  as- 
sumed the  nature  of  an  action  of  covenant."' 

'«  See  Williaton  on  Sales,  {{195-197.         *«Ame)^  Histoor  of  AmmpA,  3 
'*'  Chandelor  v.  Lopus,  Cro.  Jac.  4.       Harr.  L.  Rev.  1. 
"■  WillistoD  on  ^ee,  §  100. 
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§  762.  Difference  in  values  the  general  rule. 

From  these  coDsiderations  it  follows  that  whatever  the  rule 
may  be  when  such  actual  fraud  exists  as  would  support  an 
action  of  deceit,  yet  when  this  element  'm  lacking  or  the  action 
is  for  mmple  breach  of  an  express  or  implied  warranty,  whether 
framed  in  tort  or  in  contract,  the  better  rule  for  measuring 
damages  is  the  difference  between  the  value  which  the  thing 
sold  would  have  had  at  the  time  of  the  sale,  if  it  had  been  sound 
or  corresponding  to  the  warranty,  and  its  actual  value  with  the 
defect.  And  such  is  now  the  almost  imiversally  recognized 
rule.***    The  rule  is  the  same  whether  the  suit  is  brought  by 


•"  United  Slalea:  Msck  p,  Sloteman, 
21  Fed.  109^  Newberry  e.  Bennett,  38 
Fed.  308;  Hudmon  v.  Cuyaa,  57  Fed. 
355;  English  s.  Spokane  Com.  Co.,  8 
C.  C.  A.  416,  67  Fed.  451,  48  Fed.  196, 
15  U.  S.  App.  218;  Crane  Co.  f.  Co- 
lumbuB  Const.  Co.,  73  Fed.  984, 20  C. 
C.  A.  233;  Nashua  Iran  ft  Steel  Co.  v. 
Brush,  91  Fed.  213,  33  C.  C.  A.  456; 
Florence  Oil  &  Refining  Co.  r.  Farrar, 
119  Fed.  150,  55  C.  C.  A.  656;  Mo- 
Donald  V.  Kansas  Qty  Bolt  Co.,  149 
Fed.  360,  365,  79  C.  C.  A.  298;  Meyer, 
Wibon  4  Co.  0.  Everett  P.  4  P.  Co., 
184  Fed.  945. 

Alabama:  Willis  v.  Dudley,  10  Ala. 
933;  MarahaU  v.  Wood,  16  Ala.  806; 
Worthy  r.  Pattereon,  20  Ala.  172;  Gid- 
iJefl  V.  Caldwell,  21  Ala.  444,  66  Am. 
Dec.  252;  Davis  k.  Dickey,  23  Ala.  848; 
Poster  V.  Rodgers,  27  Ala.  602;  gtoud- 
enmrier  v.  WUliamaon,  29  Ala.  558; 
Herring  r.  Skogga,  62  Ala.  180,  73  Ala. 
446,  34  Am.  Rep.  4. 

Arkanaat:  Tatum  v.  Mohr,  21  Aik. 
349;  Murry  o.  Meredith,  26  Ark.  164; 
B.  A.  Stevens  Co.  v.  Whalen,  95  Ark. 
488, 129  8.  W.  1081. 

Catifontia:  Hughes  v.  Bray,  60  Cal. 
284;  McLennan  e.  Ohmen,  75  Cal.  558; 
Woody  V.  Bennett,  88  Cal.  241,  26  Pac. 
117;  Silberhorn  Co.  n.  Wheaton  (Cal.), 
51  Pac.  689;  Erie  (Sty  Iron  Worita  v. 
Tatum,  ffi  Pac.  92,  1  Cal.  App.  202; 
Gemuun  Fruit  Co.  v.  J.  K.  Annsby 


Co.,  153  Cal.  585,  96  Pac.  319;  'Hbbals 
Oakum  Co.  t>.  Mdgs  (Cal.  App.),  104 
Pac.  644;  Cal.  Qv.  Code,  |  3313. 

Colorado:  Smith. r.  Mayer,  3  Colo. 
207. 

Connecticut:  Murray  e 
Conn.  9,  19  Am.  Rep.  527. 

DelavKtre:  Burton  v.  Young,  6  Harr. 
233;  EUiaon  n.  Simons,  66  Atl.  591 ;  Col- 
lins B.  Tigner,  5  Fennew.  345,  60  AtL 
978. 

Florida:  Merritt  o.  WittJcfa,  20  Fla. 
27. 

Georgia:  Claric  v.  Neufville,  46  Gai 
281;  Atkins  t>.  Cc^b,  66  Ga.  86;  Van 
Winkle  V.  WUkins,  81  Ga.  93,  7  S.  E. 
644,  12  Am.  St.  Rep.  299;  Seaboard 
Lumber  Co.  v.  Cornelia  Planing  Mill 
Co.,  122  Ga.  370,  60  S.  E.  121. 

lUinoi*:  Woodworth  v.  Woodbum, 
20  ni.  184;  Strawn  v.  Cogswell,  28  III. 
467;  Wallace  v.  Wren,  32  111.  146;  Mc- 
Clure  V.  Williams,  65  111.  390;  Wilson  v. 
King,  83  III.  232;  Carpenter  o.  First 
Nat.  Bank,  119  HI.  352;  Wieelock  v. 
Berkely,  138  111.  163,  27  N.  E.  942; 
Moore  Furniture  Co.  v.  Skiaoe,  166  lU. 
467, 46  N.  E.  1108;  C.  W.  Dooley  &  Co. 
V.  Hasenwinkle  Grain  Co.,  120  lU.  App. 
43;  SwartB  v.  Atchison,  120  lU.  App. 
119;  Miller  v.  AMrich,  123 IIL  Ai^.  464; 
Nave  V.  Gron,  146  III.  App.  104. 

Indiana:  Oveibay  n.  Ughty,  27  Ind. 
27;  Street  v.  Chapman,  29  Ind.  142,  92 
Am.  Dec.  345;  Feiguson  v.  Hosier,  53 
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the  vendee,  or  an  assignee  holding  his  ri^t  of  action.^*'    So 
the  damages  for  breach  of  warranty  that  cows  are  with  calf, 


AU.  8H;  Thome  r.  Dingey,  70  Me. 
100,  as  Am.  Rep.  310. 

Maryland:  WillumBoa  v.  Dilkn,  1 
H.  &  G.  444;  L&ne  v.  lAuti,  27  Md. 
211;  Horn  n.  Buck,  4S  Md.  358;  Centnl 
Tniat  Co.  ■>.  Arotio  loe  Macb.  Co.,  77 
Hd.  202,  238,  26  AtL  4«3;  Bkiui  i.  Al- 
k^uay  Co.,  91  Md.  501,  46  Atl.  1003. 

Maataehtuettt:  Bndlofd  0.  Manly,  13 
Mbbb.  130,  7  Am.  Dec  122;  Dow  t. 
Fiaber,  1  Cueh.  271;  Reg^o  b.  Bne- 
^tti,  7  Cuah.  166;  Tuttle  p.  Brown,  t 
Gny,  457,  64  Am.  Dec.  80;  Whitmora 
V.  South  Boeton  Iran  Co.,  2  AIL  52; 
LoUuop  V.  Otis,  7  AH.  435;  Groae  t. 
Heoneeaey,  13  All.  389;  Morse  s.  BnA- 
Btt,  98  Man.  205;  Miller  p.  Smitii, 
112  Maw.  475;  Case  v.  Stevens,  137 
Maai.  551;  Deutach  d.  Pmtt,  140  Man. 
415,  14  Am.  St.  Rep.  430,  21  N.  £. 
1072;  Noble  e.  Fagnant,  162  Man.  275, 
38  N.  E.  507. 

ifkhigm:  White  v.  Brockwqr,  to 
Mich.  209;  Muted  i>.  Fowler,  94  Mich. 
106,  53  N.  W.  921 ;  Heniy  v.  Hafabs,  1« 
Mich.  183,  130  N.  W.  616. 

Minnetota:  Converse  v.  Burrows,  2 
Mum.  229;  Minnesota  H.  W.  b.  Bott- 
nallie,  29  Minn.  373;  Merrick  v.  WiltK, 
37  Mimi.  41,  33  N.  W.  3;  Mtigenki  e. 
Evan*,  40  Minn.  541,  52  N.  W.  143; 
St.  Anthony  Lumber  Co.  0.  BardweO- 
Robinaon  Co.,  60  Minn.  190,  62  N.  W. 
274;  Hansen  v.  Gaar,  63  Minn.  94,  6S 
N.  W.  254;  Miuniaburg  Twine  &  Cord- 
age Co.  0.  Wohlhuter,  71  Minn.  4S4, 74 
N.  W.  175;  BoiBon  p.  Port  Hutod  Co., 
S3  Mum.  321,  86  N.  W.  327;  Piano 
Manuf.  Co.  n.  Richuda,  86  Minn.  04, 
90  N.  W.  120. 

Uiauunpik:  Stillwell  v.  Biloxi  Cut- 
ning  Co.,  78  Min.  779,  29  So.  513. 

J/uaouri;  Smith  o.  Steinkamper,  16 

**'  Sweet  P.  Bradley,  24  Barb,  549.  the  pureboBer  loees  in  such  a  case  ia 

Of  oouroe  if  the  contract  is  rescinded  the  purchase  price  and  this  he  ia  oi- 

by  agreement  and  tlte  imtperty  taken  titled   to   recover  from   tlte  vendor, 

bikck  the  rule  no  longer  applies.  What  Lewis  «.  Doyle,  43  N.  Y.  Supp.  201. 


Ind.  438;  Means  11.  MeaAs,  88  Ind.  106; 
Hege  D.  Newsom,  96  Ind.  426;  Blacks 
».  Slown,  114  Ind.  322;  Johnson  p.  Cul- 
ver, 116  Ind.  278;  Crist  v.  Jacobi,  10 
Ind.  App.  688,  38  N.  E.  543;  William- 
son p.  Brandoiburg,  133  Ind.  504,  32 
N.  E.  834;  Bushman  v.  Taykv,  2  Ind. 
App.  12,  28  M.  E.  07;  Gteax  p.  Witte,  5 
Ind.  App.  343,  32  N.  E.  214;  Elwood 
Planing  Mill  Co.  v.  Harting,  21  Ind. 
App.  408,  62  N.  E.  621. 

Iowa:  Likes  f.  Baer,  8  la.  368;  I^cey 
p.  Sttaughao,  11  la.  258;  Boies  «.  \ia- 
cent,  24  la.  387;  MoCormick  v.  Vanat- 
ta,  43  la.  380;  Jackson  v.  Mott,  76  la. 
283;  Short  v.  Mattesin,  81  la.  638,  47 
N.  W.  874;  Douglass  p.  Moees,  SO  la. 
40, 56  N.  W.  271,  48  Am.  St.  Rep.  353; 
Love  P.  Roaa,  89  la.  400,  56  N.  W.  528; 
Aultman  p.  Shelton,  90  la.  288,  57 
N.  W.  857;  Eagle  Iron  Woriu  p.  Dm 
Moinn  S.  R.  Co.,  101  la.  289,  70  N.  W. 
193;  Alpha  Checkrower  Co.  p.  Bradley, 
106  la.  537,  76  N.  W.  369;  Davidson 
BroB.  Co.  a.  Smith,  143  la.  124,  121 
N.  W.  603;  Loztocamp  p.  Lininger  Im- 
plemest  Co.,  147  Is,.  20, 125  N.  W.  830. 

Kanaat:  Weybrich  v.  Harris,  31  Kan. 
93;  Whadar  A  W.  M.  Co.  v.  Thompson, 
33  Kan.  491;  Tufte  «.  Mabie,  7  Kan. 
App.  120,  63  Pac.  84;  Loomis  Milling 
Co.  P.  VftWter,  8  Kan.  App.  437,  57  Pac. 
43. 

Kmiudcy:  Wood  «.  Wood,  1  Met. 
S12;  Sharpe  a.  Bettis,  17  Ky.  L.  Rep. 
673,  32  S.  W.  395;  Moeby  p.  Larue,  143 
Ky.  433,  136  8.  W.  887;  Leavell  a. 
Coleman,  139  S.  W.  1070. 

Louuiana:  Foster  v.  Baer,  7  La.  Ann. 
613;  Slaughta  v.  M'Rae,  3  La.  Ann. 
465. 
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are  measured  by  the  difference  between  their  value  in  that 
condition  and  in  the  condition  they  in  fact  are  in.***    In  the 


Mo.  leO;  Steams  ir.  MeCuUou^,  18 
Mo.  411;  St.  Louis  Brewing  A«oe.  e. 
McEnroe,  80  Mo.  App.  429;  Thummd 
0.  Oukee,  S2  Mo.  App.  S3;  June  i;. 
Falkinbutg,  89  Mo.  App.  563. 

Montana:  Hi^an  n.  Shuait,  1 1  Mont. 
496,  28  Pu.  069. 

Nebmtka:  Holmes  v.  Boydston,  1 
Neb.  346;  Bii^saU  p.  Carter,  11  Neb. 
143;  Aultman  v.  Stout,  15  Neb.  586,  19 
N.  W.  464;  Young  v.  Filley,  19  Neb. 
543,  26  N.  W.  266;  Clark  v.  Deering,  29 
Neb.  293,  46  N.  W.  456;  Butr  e.  Red- 
head, 62  Nd).  617,  72  N.  W.  1058;  Mo- 
Ctatchey  v.  Anderaon,  84  Neb.  783, 
122  N.  W.  67. 

New  Hampakire:  Union  Bank  v. 
Blanchanl,  65  N.  H.  21,  18  Atl.  90. 

New  Jertey:  Ruton  v.  Ludlam,  fi 
Dutch.  398;  Peirine  t>.  Serrell,  30  N.  J. 
L.  454. 

Y™  York:  Muller  ».  Eno,  14  N.  Y. 
597;  Rurt  tr.  Eckler,  41  N.  Y.  488; 
Leonard  e.  Fowler,  44  N.  Y.  289,  4  Am. 
B^.  675;  Conor  v.  Dempeey,  49  N.  V. 
665;  BriBB  o.  ffilton,  99  N.  Y.  617,  3 
N.  E.  61,  62  Am.  Rep.  63;  Hooper  v. 
Story,  156  N.  Y.  171,  49  N.  E.  773; 
Isaacs  i;.  Wannamaker,  1S9  N.  Y.  122, 
81  N.  E.  763;  Mathes  o.  McCarthy,  195 
N.  Y.  40,  87  N.  E.  768;  Comstock  v. 
Hutcfamaon,  10  Barb.  211;  Sharon  c. 
Mosher,  17  Barb.  518;  Brower  c.  Lewis, 
19  Barb.  674;  Roberts  t>.  Cart«r,  28 
Barb.  462;  Richardson  o.  Maaon,  53 
Barb.  601;  Wdls  o.  Selwood,  61  Barb. 
238;  lOeman  v.  Rocheleau,  6  Boew. 
I4B;  Voorhees  v.  Earl,  2  Hill,  288,  38 
Am.  Dec.  588;  Cary  v.  Gruman,  4  Hill, 
626,  40  Am.  Dec.  299;  Rich  f .  %mth,  34 
Hun,  136;  Hunt  n.  Van  DeuseD,42  Hun, 
3B2;  Sprout  t>.  Newton,  48  Hun,  209; 
Pales  0.  McKeon,  2  HUt.  63;  Hoe  e. 
Sanbonw,  35  How.  Pr.  197;  Carman  o. 
Trude,  25  How.  Pr.  440;  Messenger  v. 
Pratt,  3  Lans.  234;  Edwards  v.  Collson, 


5  l4kns.  324;  Van  Valkenburgh  v.  Evert- 
sou,  13  Wend.  76;  Blanchaid  v.  Ely,  21 
Wend.  342,  34  Am.  Dec.  250;  Ahein 
0.  O'Brien,  18  N.  Y.  Supp.  821;  Bank  of 
North  Collins  t>.  Cary  Safe  Co.,  42  App. 
Div.  233,  59  N.  Y.  Supp.  643;  Ru«eU 
V.  Coming  Manf.  Co.,  49  App.  Div. 
610,  63  N.  Y.  Supp.  640;  Steinhardt  v. 
Phelps,  32  Misc.  730,  66  N.  Y.  Supp. 
311;  Ideal  Wrench  Co.  v.  Gavin  M&eb. 
Co.,  72  N.  Y.  Supp.  662,  65  App.  Mv. 
236;  McQuade  o.  Newman,  88  N.  Y. 
Supp.  363;  Hano  v.  Simons,  92  N.  Y. 
Supp.  337;  McCarthy  u.  Ellen,  94  N. 
Y.  Supp.  1109;  Westinghoufe  C.  E.  A 
Co.  D.  RemingtoD  Salt  Co.,  116  App. 
Div.  123,  101  N.  Y.  Supp.  303;  Ames 
V.  Norwich  Light  Co.,  122  App.  Div. 
319,  106  N.  Y.  Supp.  962;  Sears  c 
Bailey,  58  Misc.  146,  110  N.  Y.  Supp. 
467;  Bodger  v.  Hills,  113  N.  Y.  Supp, 
879;  Mitchell  v.  Rowley,  63  Misc.  643, 
lis  N.  Y.  Supp.  761 ;  Stratton  v.  Spaeth, 
131  N.  Y.  Supp.  333. 

North  Carolina:  Pritchard  v.  Fox,  4 
Jones,  140;  Hobbs  r.  Bland,  124  N.  0. 
284,  32  S.  E.  6S3;  Critcher  i>.  Porten- 
McNeal  Co.,  135  N.  C.  642,  47  S.  E. 
604;  Parker  v.  Fenwick,  138  N.  C.  209, 
60  8.  K  627;  Wrenn  v.  Mwgan,  148 
N.  C.  101,  61  S.  E.  641;  Hardie-Tynes 
Mfg.  Co.  V.  Eastern  C.  0.  Co.,  160  N. 
C.  160,  63  S.  E.  676. 

North  Dakota:  Aultman  ft  Co.  v. 
Oinn,  1  N.  Dak.  402,  48  N.  W.  336. 

Ohio;  Beresford  v.  McCune,  1  da. 
Sup.  Ct.  50. 

Oregon:  Bump  v.  Cooper,  19  Ore.  81, 
23  Fac.  806. 

Penrtaylvartia:  Cothers  r.  Keever,  4 
Barr,  168;  Seigworth  c.  Leffel,  76  Pa. 
476;  Freyman  v.  Kneeht,  78  Pa.  141; 
Heinea  v.  Kiehl,  154  Pa.  190,  25  Atl. 
632;  Joseph  v.  Richardson,  2  Pa.  Super. 
Ct.  208;  Shoe  v.  Maerky,  35  Pa.  Super. 
Ct,  270. 


-  lUchardaon  v.  Mason,  53  Barb.  601. 
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English  Common  Pleas  it  was  held  that  payment  in  advance 
did  not  affect  the  rule  in  such  a  case.  'Hie  meofiure  is  Ute 
difference  at  the  time  of  the  delivery  between  the  value  of 
goods  of  the  quality  contracted  for  and  that  of  those  delivered, 
provided  the  goods  can  then  be  resold.  Where  there  is  a  neces- 
sary or  reasonable  delay  in  the  resale,  the  difference  is  to  be 
computed  on  t^e  day  of  the  resale.*"  The  law  c^  Louiaaiu 
imposes  on  the  seller  the  obligation  of  warranting  the  thing 
sold  against  its  hidden  defects,  which  are  those  which  could 
not  be  discovered  by  diiq>le  inspection ;  and  the  purchaser  may 
retain  the  thing  sold,  and  have  an  action  for  the  reduction  of 
the  price  by  reason  of  the  difference  in  value  between  the  thing 
as  wuranted  and  as  it  was  in  fact.  But  such  a  part  of  the 
price  only  as  will  indemnify  the  vendee  for  the  difference  be- 
tween the  value  of  the  thing  as  warranted  and  the  thing  actu* 
ally  add,  together  with  the  expenses  incurred  on  the  thing 
after  deducting  its  fruits,  can  be  recovered.*" 

Where  the  goods  were  to  be  shipped  abroad,  which  fact 
was  known  to  the  vendor,  and  the  defect  cotild  not  be  dis- 


Sovth  CaroUwt:  Offlrett  p.  Stmut,  1 
McCord,  514;  Rok  p.  Beatie,  2  N.  A 
Mi<?.  S3S;  Verdkr  v.  Trowdl,  6  Kich. 
L.  166;  Parker  tr.  Flingle,  2  Strabh.  2M. 

Smdh  Dakota:  Weaten  Twine  Co.  r. 
Wright,  11  B.  D.  521,  76  K.  W.  Oti,  44 
L.  R.  A.  438;  CavEtn^  v.  A.  W.  Btev- 
SDB  Co,,  24  8.  D.  349, 123  N.  W.  681. 

Tmneaee:  McGavaek  v.  Wood,  1 
Sneed,  181;  Smith  v.  Court,  2  Hnd, 
S28;  Allen  i;.  Anderson,  3  Huinpli.  681, 
39  Am.  Dec.  197;  Heeee  v.  MSee,  99 
Tenn.  398,  41  8.  W.  1065. 

Texat:  Wrif^t  v.  Davenport,  44  Tex. 
164;  Stark  c  Alford,  49  Tex.  268; 
Roath  V.  C&ron,  64  Tex.  289;  Ford  t>. 
Oliphant  (Tex.  Civ.  App.),  32  8.  W. 
487;  Florida  Athletic  Cbb  v.  Hope 
Lumber  Co.,  18  Tex.  Civ.  App.  1«1, 

44  3.  W.  10;  Danner  t>.  Fort  Worth 
Imptement  Co.,  18  Tex.  Civ.  App.  621, 

45  S.  W.  856;  AA  v.  Be<*  (Tex.  Civ. 
App.),  68  8.  W.  63. 


Vermoni:  Woodward  d.  'Aadia-,  21 
Vt.  680,  62  Am.  Dm.  73;  M«]rer  r. 
DwintA,  29  Vt.  298;  Pennr  >.  Aodiw, 
41  Vt.  631. 

Vtrgim*:  Thornton  v.  Thompaon,  1 
Onttt.  121 ;  EMtem  loe  Co.  o.  King,  86 
Va.  97. 

Wathingl«n:  Abrahamaon  «.  Cub- 
imn^,  117  Pm.  709. 

Wiaeorum:  MeniH  s.  Ni^ttingafe,  39 
Wifl.  247;  Atdtmaa  &  T.  Co.  e.  Hedur- 
ingtOD,  42  Wis.  622;  Onbome  r.  Uc- 
Queen,  67  Wk.  392;  J.  I.  Casa  Ho* 
Worki  f.  Nilea  A  Boott  Co.,  90  Wis. 
590,  603,  63  N.  W.  lOf  3. 

Kngiand:  Jeaw  v.  Jaat,  L.  R.  3  Q.  B. 
1«T,  202;  GUie  *.  Haynitid,  7  0.  i  P. 
748. 

CanaAt:  La  Koohe  «.  OUagu,  1 
Chit.  300;  O^xOand  a.  Hamihoa,  9 
Manitoba,  143. 

Avtltalia:  Bpenoe  v.  Duffietd,  1  VkL 


»"  Loder  V.  Kekule,  3  C.  B.  (N.  8.)         "•  Bulkley  ».  Hwaold,  19  How.  W, 
128.  IS  L.  ed.  60S. 
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covered  till  they  reached  their  destination,  it  vas  held  that  the 
measure  of  damages  wai  the  diffexence  betweoi  the  marketaJi>le 
value  of  the  article  contracted  for  <hi  the  day  of  anival  and  the 
actual  value  there,^  which  might  be  the  inoe  redized  by  a 
B^e  of  the  article  received,  together  with  expenses  of  sale.*"* 
And  where  the  goods  were  sold  abroad  b^tnc  the  breach  of 
warranty  was  discovered,  and  the  plaintiff  was  cctnpcdled  to 
take  them  back  on  account  of  tbs  defect,  »nrf  sold  them  f>g»^^in 
at  a  lower  price,  ha  was  allowed  to  recover  the  difference  be- 
tween the  prioes  realized  at  the  two  sales."* 

Upon  breach  of  contract  of  warranty  of  quality  of  tobacco 
sold,  the  purchaser  gave  Botice  to  the  seller  that  he  would  not 
accept  it;  the  sellw  not  receiving  it  back,  the  purdiaser  on 
notice  sold  it  at  auction.  It  was  held  that  the  price  received 
at  auction  could  be  shown. *^*  Danforth,  J.,  sfud:  "It  was  for 
the  plaintiffs  to  show  the  market  value  of  the  tobacco  delivered 
by  the  defendants.  For  that  purpose  a  sale  at  auction  was 
properly  resorted  to,  and  its  result  was  some  evidence  of  the 
fact  in  question,  not  concluuiive,  but  quite  satisfactory  in  the 
absmce  of  o^j^uiation  or  testimony  from  the  defenduits." 

It  results  from  the  general  rule,  that  it  is  erroneous  in  an 
action  on  a  note  gtvea  for  the  price  of  a  chattel  for  the  court 
to  charge  the  jury  that,  although  l^ey  diould  find  the  cove- 
nant to  have  been  broken,  if  at  the  time  of  the  sale  the  chattel 
in  its  unsound  state  w«e  worth  the  price  for  which  it  was  sold, 
the  defendant  had  sustioned  no  damage.*^'  Not  is  the  rule 
affected  by  proof  that  the  purchaser  afterwards  sdd  the  prop* 

**  KrasilnikcdF  v.   Dundon,   8  CtJ.  ment  d  dmwgat  m  tnucb  to  be  oon- 

App.  406,  07  Fac.  172.  «d«md  w  difEenneB  in  price.     (Toul- 

»•  Camden  C.  O.  Co.  t>.  Sofalene,  59  min,  J.,  diu.)    Cf.  Barker  t.  Mam,  fi 

Md.  31,  43  Am.  Rep.  5S7.  Budi.  «72,  M  Am.  Dee.  873;  Peon  v. 

Id  HudmoD  o.  Cuyaa,  57  Fed.  356,  6  .Smith,  93  Ala.  476,  9  So.  600. 

C.  C.  A.  38t,  13  U.  B.  Aiqi.  443,  ootton  ">  Rose  u.  Bestie,  2  N.  A  McC.  63S. 

wae  BoM,  under  a  wwrantjr,  la  be  de-  >"JirMi>   York:  Bad)  t>.   Levy,   101 

livered  at  Savannah,  f.  o.  b.    The  case  N.  Y.  511,  51S. 

waa  decided  on  ot&er  graunda  biit  the  Bngtatid:  Powell  v.  Kirtaii,  2  Kng. 

court  said  that  in  euch  a  case  deUvary  of  N.  0.  008. 

an  inferior  quality  baviag  been  made  "*  OtorgUi:  Hook  v.  Stovall,  26  Ga, 

and  the  goods  resold  by  the  vendee  and  704. 

he  having  replaced  himself  in  the  mai^  New  York:  Shields  ir.  Pettie,  4  N.  Y. 

ket  the  ooet  of  reedlmg  and  refdacing  123. 
might  be  a  neceesaiy  and  oatural  da- 
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erty  for  as  much  as  and  more  than  he  paid  for  it.'^^  Where 
the  prepay  at  the  time  of  the  sale  had  no  maiket  value,  and 
it  is  impossible  to  get  at  its  real  value  at  that  time  if  it  had 
been  as  warruited,  the  price  paid  may  be  taken  to  represent 
that  value.  **^  And  it  is  sometimes  said  graierally  that  the  price 
at  which  the  property  was  sold  is  evidence  of  its  value  at  th&t 
time  if  as  warranted.""  Where,  in  bji  action  for  damages  fors 
breach  of  warranty,  the  consideration  given  for  the  warranted 
article  consisted  in  another  article  which  was  exchanged  for  it, 
evidence  of  the  value  of  the  exchanged  property  will  be  allowed, 
as  tending  to  show  what  the  value  of  the  other  would  have 


■M  Umttd  SlaUt:  Union  Selling  Co. 
i>.  Jonee,  128  Fed.  672,  63  C.  C.  A. 
224. 

Georgia:  Atkina  v.  Cobb,  66  Gft.  86; 
Araericua  Grocety  Co.  f.  Brackett,  119 
Ga.  489,  46  S.  E.  667. 

iainoi»:  Wheelock  v.  Berkdy,  138 
lU.  153,  27  N.  E.  942. 

Uatsachutetlt:  Brown  n.  Bigelow,  10 
All.  242. 

Mitaouri:  Missouri  A  I.  0.  Co.  v. 
ConaoIidELted  C.  Co.,  127  Mo.  App.  320, 
106  8.  W.  682. 

Mimiegola:  Miamiiburg  Twine  Co.  v. 
Woblhuter,  71  Minn.  484,  74  N.  W. 
175. 

Nob  York:  Hunt  v.  Van  Deusen,  42 
Hun,  392. 

South  Carolina:  EUison  p.  Johnson, 
74  S.  C.  202,  54  S.  E.  202,  6  L.  R.  A. 
(N.  S.)  1161. 

South  Dakota:  Western  Twine  Co.  p. 
Wright,  11  S.  D.  621,  78  N.  W.  942,  44 
L.  R.  A.  438. 

WiseoTirin:  J.  I.  Case  Plow  Works  v. 
Niks  A  8.  Co.,  90  Wia.  590,  63  N.  W. 
1013. 

TTie  price  received  on  leaale  may  be 
taken  as  evidence  of  value. 

Georgia:  Beny  c.  Shannon,  98  Ga. 
50,  26  S.  E.  514,  68  Am.  St.  Rep. 


See  also  Minowi:  Joplin  Water  Co. 
V.  Bathe,  41  Mo.  App.  286. 

New  York:  Wait  v.  Borne,  123  N.  Y. 
592,  26  N.  E.  1053;  Sherman  r.  Bill- 
ing, 90  Ilun,  644. 

"'  South  C.  &  C.  S.  Ry.  v.  Gert,  34 
Fed.  628;  Meyer,  Wilson  ft  Co.  t. 
Everett  P.  &  P.  Co.,  184  Fed.  946. 

"•Alabama:  MarshaU  «.  Wood,  16 
Ala.  S12. 

OeoTffia:  Feagin  c.  Beaseley,  23  Ga. 
17. 

Mimtttola:  Minneapolis  Harvestcr 
Works  f.  BonnaUie,  29  Minn.  STS,  13 
N.  W.  14ft. 

Ma»taehu»ett*:  Day  v.  Mqxe-Reere 
Construction  Co.,  174  Mass.  412,  M 
N.  E.  878. 

Minnetota:  Miamisburg  Twine  Co.  v. 
Wohlhuter,  71  Minn.  484,  74  N.  W. 
175. 

North  CaroUna:  WiDiamson  v.  Con- 
day,  3  Ired.  349. 

Tameatte:  Garr,  Scott  A  Ca  f. 
Young  (Tenn.),  62  S.  W.  631. 

Texa»:  Aah  n.  Beck  (Tex.),  68  S.  W. 
53;  Gutta  Peraha  A  R.  M.  Co.  v. 
Cl(*ume  (Tex.  Civ.  App.),  107  S.  W. 
167. 


VermoTti:  Houghton  c.  CaipMiter,  40 
Vt.  688. 
314.  Virginia:  Hiontfam  ■>.  Thompson,  4 

Neu>  York:  MuUer  v.  Eno,  14  N.  Y.     Gratt.  121. 

17.  Wiacoruirt:    Case    Pk»w    Worki  r 

Vamont:  Brock  t>.  Clark,  60  Vt.  551,      Niles  &  Soott  Co.,  00  Wis.  5B0,  63 
;  Atl.  176.  N.  W.  1013. 
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been  if  it  had  corresponded  with  the  warranty.'"  The  price 
realized  on  a  second  sale  is  admissible  as  one  mode  of  deter- 
mining the  value.*** 

*  Where  fraud  intervenes,  as  we  shall  presently  see,  the  con- 
tract can  be  rescinded,  the  thii^  returned,  and  the  price  paid 
recovered  back,  or  the  party  defrauded  may  stand  to  the 
bargain  and  recover  damages  for  the  fraud.***  ** 

§  762a.  Recoupment 

When  a  breach  of  warranty  has  occurred  and  the  buyer  is 
sued  for  the  price  he  may  either  counterclaim  or  recoup  his 
damages.  If  he  chooses  tiie  former  remedy  he  may  set  off 
against  the  price  the  sum  which  under  the  law  of  the  juris- 
diction represents  the  measxire  of  damages  for  a  breach  of 
warranty,  i.  c,  usually  the  difference  in  values.  But  the 
remedy  of  recoupment  results  quite  differently.  There  the 
vendor's  claim  is  in  effect  reduced  to  a  qua^-contractual  claim 
and  the  buyer  need  pay  only  the  actual  value  of  the  article 
delivered.*"  This  is  of  course  equivalent  to  holding  the  meas- 
ure of  damages  for  a  breach  of  warranty  to  be  the  difference 
between  the  price  and  the  actual  value.  The  terms  counter- 
claim and  recoupment  are  frequently,  though  erroneously,  used 
interchangeably  and  the  real  distinctioB  often  imrecognized. 

§  763.  Warranty  of  quantily  or  value. 

*  There  is  sometimes  a  warranty  of  quantity,  either  expressed 
or  imphed;  and  in  that  case  the  purchaser  is  entitled  to  have 
the  article  made  equal  in  quantity  to  what  the  warranty  de- 

>»  Chaplm  r.  Warner,  23  Wie.  448.  Eiy/Umd:  CfuupbeU  v.  Fleming,  1  A. 

So  in  th«  EtoaloKous  action  for  deceit,  ic  E.  40. 

Fisk  V.  Hicks,  31  N.  H,  536.  "»  Uniied  Slalei:  Lyon  v.  Bertram,  20 

»•  Aiabama:  Milton  p.  RowUud,  11  How.  140,  15  L.  ed.  847. 

Ala.  732;  Foster  ii.  RodgerB,  27  Ala.  Caiiforma:  Folhemua  v.  Heiman,  46 

602.  Cal.  573. 

MauadmieiU:  Reg^o  v.  Braggiotti,  Conneeticvt:    McAlpin    p.    Lee,    12 

7  Ciuh.  166.  Conn.  129,  30  Am.  Deo.  609. 

North  CanHna:  Houston  f,  Staniee,  Di^riet    of    Columbia:    Fenton    ■>. 

12  Irad.  313.  Braden,  2  Cr.  C,  C.  560. 

*»W«w  yorit:  Voorfieee  n.  Earl,  2  fleonfta-WatkinBu.  Paine,  57Ga.60; 

Hill,  2SS;  Putmas  t>.  Wise,  1  HtU,  234,  Berry  v.  Shannon,  08  Ga.  469,  26  S.  E. 

where  the  doctrine  b  oonmdered  at  614. 

length  in  a  learned  note;  Sharon  v.  Maryland:  Birdaall  Co.  v.  Palmer,  74 
Moaher,  17  Barb.  618. 
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clu^  It  to  be.*'  **  3o,  again,  there  may  be  a  warranty  that 
the  thing  sold  ehatl,  without  reference  to  its  intrinac  quaJity 
or  value,  be  worth  a  certain  price  or  have  a  certain  v^ue  in 
the  market  withia  a  specified  ^e;  and  in  that  case  the  meas- 
ure of  dunf^es  is  ^e  dlff«%iice  betwe^  tiie  warranted  amount 
and  the  actual  ralue.***  So  in  a  case  in  Massachusetts  the  de- 
fendant had  sold  the  plaintiff  twenty  shares  of  the  stock  of  an 
express  company,  with  a  warranty  that  it  should  be  "worth 
$700  market  vdue,  within  one  year."  The  highest  price  reached 
by  the  stock  during  the  year  was  $500.  At  the  end  of  the  year 
its  market  value  was  $330.  The  plaintiff  insisted  that  tiie 
measure  of  damages  was  the  difference  between  $330  and  $700. 
But  the  defendant  contended  he  was  only  liable  to  pay  the 
difference  between  $500  and  $700,  and  the  court  so  held.'** 
So  where  the  defendant  guaranteed  to  sell  bonds  for  the  pltuntiS 
at  a  certain  price  and  time,  the  measure  of  damages  is  the  differ- 
ence between  the  price  received  and  that  guaranteed.***  In 
Vance  v.  McBumett  ^^  where  as  part  paym«it  on  an  ex- 
change of  properties  notes  of  a  third  party  had  been  ^ven 
imder  circumstances  which  amounted  to  a  warranty  of  the 
notes  and  the  maku^  were  insolvent  it  was  held  that  the  meas- 
ure of  damages  was  the  value  placed  upon  the  notes  in  the 
exchange. 

$  TM.  Avddatde  c<A8«qu6neM. 

The  rule  of  avoidable  ewisequ^inces  apices  here  as  else- 
where, and  if  the  defect  can  be  remedied,  ttie  cost  of  so  ddng  is 

SlaMaekuaeUt:  Bmflc^  r.  R«»,   14  Pemuylvania:  KiaportB  n.  Brmn,  193 

AUen,  20;  Perley  i>.  B&lch,  23  Pick.  283,  IV  390,  44  Atl.  436. 

34  Am.  Dec.  66.  "■  Oeorgia:  Fleieaee  *.  FattOlo,  IK 

Nea   York:  Judd  i>.  DemuBon,   Id  Ga.  677,  32  S.  £.  942. 

Wend.  612.  MaatadaiaetU:  Woodmnl  r.  Pomn, 

Vermoni:  Brown  v.  Saylea,  27  Vt.  227;  106  Maaa.  108,  7  Am.  Rep.  503. 

Mayer  e.  Dwinell,  29  Vt.  298.  Nem  York:  HtUs  t>.  Poole,  145  K.  Y. 

IFfuAtnyfon.-HimtiDKtoB  v.  Lombard,  426,  40  N.  E.  228. 

22  Wash.  202,  60  Pac.  414.  PtKiu^MOa:  BtruODtrB  o.  Clait,  30 

EnfUmd:  Mandel  v.  Steel,  S  M.  A  W.  Pa.  210. 

858.  ■«  WoodwUd  0.  Powers,  1D5  Ma». 

"'  Qturrgia:  Parker  p.  Baiiow,  93  Ga,  108,  7  Am.  R^.  508. 

700,  21  S.  E.  313.  •"  Plumb  v.  Campbell,  129  HI.  lOt, 

Nve  York:  Vooriieea  tr.  Earl,  2  HiU,  16  Am.  St.  R«p.  242,  18  N.  E.7«a 

288;  Harsoua  v.  Abloo,  3  Denio,  406.  "*  21  S.  E.  520. 
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the  measure  of  damages.^  One  had  sold  smother  for  the  price 
of  good  pork,  well  packed  in  good  bairels,  a  quantity  of  pork 
in  barrels  with  a  warranty  that  the  barrels  would  not  leak. 
After  the  barrels  had  hem  properly  stowed  by  the  vendee, 
he  found  that  a  part  of  them  were  leaky,  and  the  brine  had 
in  consequence  escaped.  He,  thereupon,  under  the  advice  of 
some  experts,  filled  up  the  barr^  with  new  brine,  in  good  faith, 
intendii^  and  expecting  thereby  to  preserve  the  porii;  but  the 
barrris  eontimiioR  to  leak,  a  ptxtion  of  them  were  nther  wholly 
spoiled  or  deteriorated  to  an  extent  exceeding  the  balance  due 
for  the  pork.  The  vendee  did  not  notify  the  vendor  of  the 
leakii^  of  the  barrels,  nor  offer  to  return  the  imperilled  pn-k, 
nor  did  he  repack  the  p<H'k  in  new  barrels,  which  it  appeared  it 
was  customary  and  neoessary  to  do  under  such  circumatuices. 
Whether  the  vendee,  in  fact,  knew  of  this  custom  or  necessity 
did  not  appear.  Both  parties  were  free  from  fraud.  In  an 
action  by  the  vendor  for  the  unpud  balance  of  the  purchase 
money,  it  was  h^d  that  the  vendee  was  entitled  to  no  de- 
duction on  account  of  the  loss  of  the  pork,  but  only  to  what 
it  would  have  cost  to  procure  new  barrels  in  lieu  of  the  old 
ones  and  repack  the  pork  therein.**^  Even  where  a  plaintiff 
^ves  notice  of  a  special  object  in  purchasing  an  article,  he 
cannot  recover  damages  suffered  by  continuing  to  use  it  when 
he  discovers  its  defects.^  So  the  plaintiff  is  not  allowed  to 
recover  the  r^ital  value  of  a  distillery  where  he  is  prevented 


*••  United  State*:  BcajamiD  v.  Hil- 
lard,  23  How.  149, 16  L.  ed.  518;  Mush 
p.  McPhetson,  105  U.  8.  709,  26  L.  ed. 
1139;  Vulcan  Iron  Worka  Co.  v.  Roqne- 
mon,  17fi  Fed.  11, 99  C.  C.  A.  77. 

Alabama:  Sb«w  v.  Sokomackar  Mfg. 
Co.,  69  Ala.  Ill,  44  Am.  Hep.  509. 

Arkanxu:  B.  A.  Stevens  Co.  v 
Whalen,  95  Aric.  488,  129  S.  W.  1081. 

/IKwi*;  Strawn  e.  Cogswell,  28  III 
467. 

Kama*:  Rick  Co.  v.  Falk,  SO  Ean 
644,  32  Fbc.  360. 

Louituma:  Leatlins  p.  Sweeney,  41 
La.  Ann.  287. 

SfansadtuuiU:  Whitdiesd  A  A.  M. 
Co.  P.  Ryder,  136  Maw.  366. 
101 


Miehiiim:  Eimbal]  A  A.  M.  Co.  «. 
Viomui,  35  Mich.  310,  34  Am.  Rq). 
558. 

JlfumcMte:  Wydct^  v.  Eotbd,  39 
Minn.  429. 

New  York:  Bates  v.  flsk  Brothers' 
Wagon  Co.,  50  An>.  Div.  38,  63  N.  Y. 
Supp.  649. 

Canada:  M'Mullen  d.  Williams,  5 
Ont.  App.  618. 

Only  reasonable  expenditures  can  be 
undeitaken,  liavifig  r^ard  to  the  value 
of  the  warranted  article.  Tenuis  v. 
Gifiord,  133  la.  372,  110  N.  W.  586. 

•■  Hitohcodc  V.  Hunt,  28  Conn.  343. 

•"  Draper  v.  Sweet,  66  Barb.  146. 
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from  using  it  by  a  defect  in  a  pump  which  he  knew  to  be  defect- 
ive when  he  placed  it  in  the  well;  he  is  confined  to  the  differ- 
ence in  value  per  day  between  what  the  pump  would  have 
been  worth  had  it  been  as  warranted,  and  what  it  was  actually 
worth.*"  The  plaintiff  should  have  protected  himaelf  from 
loss.  On  an  action  for  breach  of  warranty  of  seeds  which 
failed  to  grow,  the  court  deducted  from  the  amount  of  recoToy 
the  sum  which  the  vendee  migjit  have  made  by  renting  the 
land  or  planting  another  crop,  after  he  discovered  that  the 
seeds  planted  were  worthless."" 

§  76S.  Consequential  damages. 

*  The  rights  of  the  parties  in  a  case  of  warranty  are  not,  how- 
ever, always  presented  in  the  simple  form  that  we  have  just 
been  considering.  The  vendee,  in  some  instances,  confiding  in 
the  warranty,  is  subjected  to  indirect  or  consequential  loss. 
And  the  recovery  of  such  consequent!^  loss  will  depend  on  the 
general  principles  which  we  have  heretofore  examined.*^'  So 
where  a  slave  was  sold  with  warranty  of  soundness,  and  two 
months  afterwards  received  a  gunshot  wound  and  died,  and  it 
was  proved  that  he  had  labored  under  a  chronic  affectdon  of 
the  lungs  at  the  time  of  the  sale,  and  but  for  that  disease  the 
wound  would  not  have  proved  mortal;  it  was  held,  notwith- 
standing, that  the  vendor  was  liable  only  for  the  diminution 
of  his  value  at  the  time  of  the  sale  in  consequence  of  the  disease, 
and  not  for  the  combined  consequence  of  the  wound  and  tiie 
disease."*"**  In  Randall  v.  Newson,"*  the  plantiff  had  bought 
of  the  defendant  a  pole  for  his  carri^e.  In  driving,  the  horses 
swerved  and  the  pole  broke  short  off  at  the  carriage.  The 
horses  became  restive  and  were  injured.  The  court  below 
had  refused  to  allow  damages  for  this  injtuy.  In  Banc  this 
was  held  to  be  error,  the  court  saying:  "We  think  that  a  ques- 

"•  Nye  D.  lowB  C.  A.  Worica,  51  la.         MUmmri:  Nal  v.  Cunntn^um  Store 

129,  33  Am.  R«p.  121.  Co.,  149  Mo.  App.  53,  130  S.  W.  503. 

"•  Reiger  u.  Worth,  127  N.  C.  230,         Texaa:  Ford  v.  Olqitumt  (Tex.  Ov. 

37  S.  E.  217,  52  L.  R.  A.  362,  80  Am.  App.),  32  S.  W.  437. 
St.  Rep.  798.  »>  MarahiOl  v.  Gantt,  15  Ala.  682. 

"'/jidiana:  Williameon  v.  Branden-         "'2  Q.  B.  D.  102,  111.    C/.  Wood- 
burg,  133  lad.  594,  32  N.  E.  834.  ward  e.  MiUer,  119  Qa.  618,  46  3.  E. 
847. 
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tion  BhotUd  have  been  left  to  the  juiy  similar  to  that  which 
was  left  in  Smith  v.  Green,"*  namely,  whether  the  injury  to 
the  horses  was  or  was  not  a  natiiral  consequence  of  the  defect 
in  the  pole."  In  Ziiller  v.  Rogers  "'  it  was  held  that  for  breach 
of  warranty  of  the  soundness  of  a  canal-boat,  the  plaintiff  was 
liable  not  only  for  the  difference  in  value,  but  also  for  special 
damages  sustained  by  reason  of  delay,  loss  of  time,  and  other 
injury  suffered  unavoidably  on  the  first  trip  before  the  defects 
were  discovered. 

In  Leavltt  v.  Fiberloid  Co.^  the  defendant  sold  material  to 
be  used  by  the  plaintiff  in  a  process  which  developed  heat,  and 
warranted  that  tiie  material  would  not  aiaxt  a  fire;  but  it  did 
catch  fire  during  the  process.  It  was  held  that  plaintiff  could 
recover  compensation  for  the  damage  caused  by  the  fire. 
Where  defendant  sold  fruit  trees  of  a  certain  variety  but  de- 
hvered  trees  of  an  inferior  variety,  which  could  not  be  discov- 
ered until  after  several  years'  ciJtivation,  the  plaintiff  was 
allowed  the  diminished  value  of  the  laud  by  reason  of  the 
inferiority  of  the  trees.*"  Where  plaintiff  was  to  take  care  of 
sheep  for  half  the  wool  and  half  the  lambs,  defendant  falsely 
representing  that  they  were  in  good  condition,  and  many  died 
from  disease,  the  measiire  of  damages  was  held  to  be  the  cost 
of  takii^  care  of  them  and  the  value  of  the  time  spent,  less  the 
profits  made  imder  the  contract."^  Where  a  boiler,  warranted 
sound,  exploded  and  injured  the  plaintiff's  mill,  it  was  held 
that  the  rental  value  of  the  mill  during  the  necessary  repairs 
might  be  recovCTcd."*  Where  white-lead  had  been  spilled  on 
the  defendant's  hay,  and  he  had  partially  separated  the  poi- 
soned hay  from  the  rest,  and  wrongly  supposed  he  had  done 
BO  completely,  and  under  this  impres^on  sold  some  of  the  re- 
maining hay  to  the  plaintiff,  and  the  plaiatiff's  cow  died  from 
eating  the  hay,  it  was  held  that  the  defendant  was  liable,  and 
that  the  rule  of  damages  was  the  value  of  the  cow.^ 

"'  1  C.  P.  D.  92;  dted  infra,  f  769.  "•  Sinker  f.  Kidder,  123  Ind.  628. 

"•  7  Hun,  540.  ■"  French  tr.  Vining,  i02  Mass.  132, 

» 196  Man.  440,  82  N.  E.  683,  15  3  Am.  Rep.  440. 

L.  R.  A.  (N.  S.)  855.  See  to  the  same  effect: 

>"  Long  i>.  Pruyn,  128  Mich..  67,  87  Oklahoma:  Coyle  v.  Baum,  3  OIcIk. 

N.  W.  88.  695,  41  PftC.  389. 

*n  Parker  v.  Marquis,  64  Mo.  38.  Texaa:  Houston  Cotton  Oil  Co.  tr. 
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On  the  other  hand,  when  the  plaintiff,  a  retail  grocer,  pur- 
chased from  the  defendant  a  quantity  of  milk,  and  in  ignorance 
of  the  fact  that  it  vas  flkimmed  milk  resold  it  to  customers, 
and  was  arrested  luid  fined  ten  d<^lars,  it  was  held  that  he  could 
recover  only  the  diffovnce  between  the  Tahie  of  skimmed  milk 
and  unskimmed  milk."' 

We  proceed  to  condder  scaoe  of  the  more  common  instances 
of  the  allowance  of  conseqaential  damages. 

§  706.  TTpoa  warranty  of  fitMss  for  a  purpose. 

Where  an  article  is  warranted  fit  for  a  particular  purpose, 
the  purchaser  can  recover  the  damages  caused  by  an  attempt 
to  use  it  tor  that  purpose.*^*  This  sometimes  gives  a  lai^er 
measure  of  recovery  than  would  be  aUowed  under  the  (miioaiy 
rule.  Where  the  chattel  sold  has  diff««nt  values,  acconfing 
to  the  use  for  which  it  is  intended,  the  value  which  measures 
the  damage  is  that  which  the  vendor  re^ncsented  it  to  have 
with  reference  to  the  purpose  to  which  he  knew  it  was  to  be 
applied  by  the  vendee.  So  where  oxen  purchased  for  work, 
utd  represented  sound,  proved  unsound,  and  by  reason  of 
the  unsoundness  were  worth  ten  dollars  less  for  beef  and  twenty- 
five  dollars  for  work,  the  lai^er  simi  was  held  to  be  the  meas- 
ure.*** The  plaintiff  pur^iased  from  a  druggist  an  article 
suppfMed  to  be  Paris  green  for  file  known  purpose  of  kilting 
cotton  Wctfms.  It  was  worthless  and  consequently  the  crop  of 
cotton  was  destroyed  by  the  worms.  The  measure  of  damages 
was  held  to  be  the  value  of  the  crop  destroyed.***  Where 
barrels  were  purchased  for  use  in  storing  cider,  as  the  seller 

Trtunmen,    06   Tex.  006,  72    S.  W.  In  Lafer  Mfg-  Co.  i>.  Gion,  93  Aik. 

244.  277,  124  S.  W.  1039,  the  ract  of  oonse- 

IrtUmd:  Wilson  t.  DunviDe,  6  L.  R.  queittial  damage  was  not  proved. 

Ir.  210.  Tboa  nde  has  been  htH  not  h>  as- 

**■  SloBgy  V.  Oeaoent  CreAnMry  Co.,  thorite  » tecorwy  of  the  tsJim  of  gpodi 

72  Minn.  316,  76  N,  W.  225.  stolen  from  a  safe  warranted  bu^ar> 

"•  Cc^omia:  McL«man  v.  Ohmen,  i»oof.    Srtring  t.  Skaffia,  «2  Ak.  180, 

7aCal.658;Fo»e.  StocktonC.  B.AA.  34  Am.  Hep.   4.     Ctmtra,    Deane  ». 

Works,  83  Cal.  333, 17  Atn.  Rep.  232.  Michlgaa  Stove  Co.,  69  HI.  App.  106. 

Georgia:  Oochran  «.  Jonee,  85  Ga.  See  ante,  }  164a, 

678,  11  8.  E.  811.  "» L<Kld  ».  Lwd,  86  Vt.  194. 

/owo;  Swift  &  Co.  p.  Bedhead,  147  "*  Jones  tr.  George,  61  Tex.  345,  48 

la.  94,  122  N.  W.  140.  Am.  Rep.  280. 
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knetr,  and  in  oonsequeoce  of  defects  the  cider  was  lost,  the 
vendor  was  hdd  liaUe  for  the  value  of  the  cider,  ^'  and  where 
<HH!&  sold  were  warranted  easily  yoked  by  an  old  man,  and 
were  not,  the  measore  oi  damages  is  the  difference  between 
tiw  Taltie  of  oxen  as  warranted  and  the  value  of  the  oxen  sold.*" 
3o  where  a  rrfrigeratar  was  warranted  to  keep  cbiekme  frozen 
for  market,  the  measure  of  damages  was  the  dlministied  value 
of  ^le  r^rigerator,  and  the  Value  of  chickens  lost,  reckoned  at 
their  value  in  the  market  at  the  time  to  which  the  r^rigerator 
was  warranted  to  keep  them,  less  the  exprase  of  reacfaii^  market 
and  Etdling.^  Where  etAotin^  matter  purchased  fen*  the  pur- 
pose of  coloring  iceniream  by  a  manufacturer  of  that  article 
proved  to  be  poisonous,  the  pnrchaser  was  allowed  to  recover 
the  value  of  the  ic&>«ream  lost  through  ibe  use  of  the  poisonous 
etdoring  matter,  and  also  compensation  for  injury  to  l»isi- 
nesB."' 

Where  a  horse  was  warranted  kind  and  gentle,  and  it  was 
not  so  in  fact,,  but  ran  away,  the  plaintiff  recovered  damages 
for  personal  injuries  sustained  thereby.^ 

In  Dushane  o.  Benedict  ^'^  the  plaintiff  sold  to  the  d^endant 
rags,  wiiich  he  represented  to  be  clean  rags  though,  as  he  knew, 
they  had  been  infected  with  smallpox.  The  vendee's  work- 
men caught  the  disease  and  he  suffered  damages,  including 
sums  paid  by  him  to  support  disabled  workmen,  a  lose  result- 
ing from  running  his  mill  short-banded,  and  a  loss  of  trade. 
In  an  action  for  the  fnioe  the  vendee  was  held  entitled  to 
counterclaim  and  recover  for  all  those  items  of  damage. 

WhH«  steel  sold  proved  to  be  of  an  inferior  description  to 
what  it  was  warranted  to  be,  the  purchaser,  having  used  the 

'"/HdMind.-Polandti.  MiBer,  95Ind.  Btained  the  iimbrella«;  hcU  that  the 

387,  48  Am.  Rep.  730.  damage  to  the  umbrrilu  could  be  r^ 

JfvrUffOn:    Tatro    v.    Bnwer,    118  eoverad.     Jonea  ir.  Mayer,  38  N.  V. 

Mich.  615,  77  N.  W.  274.  Supp.  801.    Cf.  Bomtdaile  t>.  Bnintor, 

•*•  Wifig  B.  Chapman,  40  Vt.  33.  8  Taunt.  £36;  anU,  }  134. 

"'Beeaojiv.  Bahta,  118  N.  Y.  G8B,  MBniea  t>.  Fii^  38  Mine.  472,  66 

M  Ate.  St.  Rep.  779,  33  N.  E.  887.  N.  Y.  8un>.  234,  47  App.  Div.  273, 

>"  Swain  >.  Schieflelin,   134  N.  Y.  62  N.  Y.  Sapp.  96. 

471,  18  L;  R.  A.  386,  31  N.  E.  1025.  See,  however,  Jooes  v.  Roa^  BS  Ala. 

Red  umbrdla  oovos  were  sold  with  a  448,  13  So.  319. 

wan&ot^  that  the  color  would   not  "*  Dudiane  n.  Benedict,  120  U.  8. 

come  off;  the  color  did  come  off  and  030,  7  Sup.  Ct.  696,  30  L.  ed.  810. 
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Bteel  in  the  manufacture  of  axes,  was  allowed  to  recover  the 
difference  between  the  value  of  these  axes  and  that  of  axes  made 
of  the  quality  of  steel  this  was  described  to  be.  The  court 
stated  that  the  reason  of  these  decisions  was  that  the  plaintiff 
coiild  not  have  discovered  the  defect  before  the  axes  were  man- 
ufactiuwl,  and  therefore  could  not  replace  himself  till  then."' 

Where  the  heating  apparatus  installed  by  the  defendant 
proved  wholly  inadequate  to  heat  a  greenhouse  and  the  stock 
contained  therein  was  damaged  by  the  cold,  the  defendant  was 
held  liable  for  the  diminution  In  value.***  Wha«  varni^  was 
warranted  fit  to  varnish  wood  mouldings,  and  upon  bdng 
used  for  that  purpose  proved  to  be  of  an  inferior  sort,  the 
measure  of  danu^;es  was  held  to  be  the  difference  in  value  of 
the  mouldings  varnished  as  they  should  have  been  and  as  they 
wMe.**'  In  any  case  actual  loss  may  be  recovered.  On  breach 
of  warranty  of  steel  furnished  for  manufacturing  into  vises, 
the  measure  of  damages  is  the  cost  of  the  labor  and  material 
wasted,  with  interest."*  In  case  of  warranty  of  steel  sprir^ 
sold  to  manufacture  carriages,  the  purchaser  may  recover  the 
expense  of  taking  defective  springs  out  of  carriages  manu- 
factured and  replacing  them  by  new  onea.*** 

Where  worthless  cement  is  sold  to  be  used  in  plastering  a 
house  and  in  consequence  thereof  it  becomes  necessary  to 
replaster,  the  cost  of  such  work  is  recoverable  from  the 
vendor, *»•  And  if  the  plaster  has  fallen  the  injury  resulting  is 
an  element  of  damages,  to  which  may  be  added  the  rental  value 

"'Paries  i>.  Monis  A.  &  T.  Co.,  54  m&de  into  garmenta);  Stranaban  Co- 

N.  Y.  686;  ace.,  MUburn  s.  Belloni,  39  t>.  Coit,  AS  Oh.  St.  398,  45  N.  E.  63i 

N.  Y.  53,  100  Am.  Dec.  403.  (impure  milt  used  in  manufacturiss 

"•  Laufer  e.  Boyntou  Furnace  Co.,  oertain  prodncts). 

84  Hun,  311,  32  N.  Y.  Supp.  362.    (y.  *<  Ba^ey  e.  CloveUnd  R.  M.  Co., 

Fowler  v.  Pauly,  67  Mo.  App.  632;  22  Blatch.  342. 

Russell  f.   Coming   Manuf.   Co.,    49  ■"  Thorns  p..  Dingley,  70  Me.  100, 

App.  Div.  610,  63  N.  Y.  Supp.  640.  36  Am.  Rep.  310. 

In  the  latter  caae  a  phyncian's  office  "*  Indiana:  Zimmerman  v.  Dnieeka, 

became  unfit  for  use  because  of  im-  16  Ind.  App.  512,  44  K.  K  SG7. 

proper  heating:  the  measure  of  dam-  MauaehuMtU:    Noble    e.    Fagnaot, 

ages  was  held  to  be  the  rental  value  of  162  Mass.  276,  38  N.  E.  607. 

the  ofEce.  NAraata:  Omaha,  etc.,  Co.  ».  Faj, 

"■  Moore  V.  King,  57  Hun,  224.  37  Neb.  68,  55  N.  W.  211;  Nye  ». 

Cf.    Dommerich    v.    Garfunkel,    28  Snyder,  66  Neb.  764,  77  N.  W.  118. 
Misc.  433,  58  N.  Y.  Supp.  1006  (cloth 


mzecDy  Google 


S  767  WAKRANTT  OF  MACHINES  1607 

of  the  premises  pending  the  repairing.*"  Where  an  uiinial  is 
sold  for  breeding  purposes,  and  warranted  fit,  damages  for 
keeping  it  until  ita  unfitness  is  discovered  may  be  recovered.*** 

§  7ST.  TTpon  warranty  of  machines. 

Under  the  foregoing  bead  would  properly  come  cases  of 
warranty  of  machines.  Where  a  machine  turned  out  not  to  be 
what  it  was  warranted,  it  was  held  iii&t  the  plaintiffs  could 
not  recover  for  profits  lost  during  the  time  which  was  reqiiired 
to  pat  it  in  the  condition  it  was  warranted  to  be,  since  the 
more  certain  compensation  is  its  rental  value.  ***  In  an  ac- 
tion for  breach  of  a  contract  to  construct  and  set  up,  within 
a  specified  time,  engines  on  a  steamboat  of  a  stipulated  quality 
and  power;  where  it  proved  that  the  en^es  were  not  delivered 
within  the  time  fixed  by  the  contract,  and  did  not  conform  to 
it,  the  measure  of  the  plaintiff's  damages  was  held  to  be  the 
difference  between  the  machinery  furnished  and  that  called 
for  by  the  contract,  together  with  expenses  actually  incurred 
by  the  pluntiff  as  a  consequence  of  the  breach,  which  would 
include  the  wages  of  the  officers  and  crew  while  they  remiuned 
idle  during  the  delay  in  furnishing  the  machinery,  and  such 
reasonable  further  time  as  was  consumed  In  testing  and  repair- 
ing it,  or  procurii^  other  machinery  instead,  to  which  might 
be  added  interest.*"  Damages  may  also  be  recovered  for 
materials  consumed  or  Injured  by  an  attempted  use  of  the 

"  Rjaa  V.  Mesunore,  68  N.  Y.  Super,  v.  Remington  Moch.  Co.,  5  Pennew. 

Ct.  23,  g  N.  Y.  Supp.  320.  543,  es  Atl.  74. 

"  Califomia:  Hodgkina  c.  Dunham,  Oeorgia:  Aultman  v.  Maaon,  83  Ga. 

10  Cal.  App.  (890,  103  Pac.  361.  212,  9  8.  E.  638. 

Indiana:    WilliamaoD    t.    Branden-  MtutaehuseUi:  Whitehead  v,  Ryder, 

butg,  133  Ind.  694,  32  N.  E.  834.  139  Mass.  366,  31  N.  E.  736. 

Iowa:  Steele  v.   M.  E.   Andrews  &  Ndrratka:  Burr  r.  Redhead,  52  Neb. 

Sons,  144  la.  360,  121  N.  W.  17.  617,  72  N.  W.  1058. 

"*  Booher  v.  Ooldsboiough,  44  Ind.  Wixoiuin:    Optenberg   v.    Skelton, 

490.  109  Wis.  241,  85  N.  W.  356. 

»  Fiak  0.  Tank  «(  ol.,  13  Wis.  276,  So  in  the  case  of  expenaea  incurred 

78  Am.  Deo.  737.  by  a  street  car  company  in  oonatnict- 

See  to  the  same  effect:  ing  devices  neceeaaiy  for  the  inBtslla- 

Catifomia:   Fox  v.   Stockton   Har-  tioD  of  a  storage  battery  syBtem  which 

vester,  etc..  Works,  83  Cal.  333,  23  proved  to  be  useless.     Accumulator 

Pae.  296,  17  Am.  St.  Rep.  262.  Co.  v.  Dubuque  St.  R.  R.,  64  Fed.  70, 

Ddawan:  Wihsington  Candy  Co.  12  0.  C.  A.  37, 27  U.  S.  Aiqt.  364, 379; 
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machine  before  its  inadequacy  is  known."  Wh««  the  plaintiff 
has  ascertained  that  the  materials  are  beil^  iAJured,  be  iquet^ 
of  course,  desist  from  att«i^>ting  to  uae.^*  Where  a  steam 
boiler  exploded  while  being  properly  used  for  the  purpose 
for  which  it  was  intended,  the  seUer  is  liaUe  for  injuiies  ^ub 
caused  to  adjacent  property  *"  and  to  emj^oycB.**  Mc- 
Conniek  ».  Vanatta  '°^  was  an  action  for  breach  of  a  wairuty 
that  a  reaping  and  mowing  machine  would  reap  and  rake  snuil 
grain  or  flax,  in  all  conditions,  as  w^  as  it  could  be  dope  tv 
hand.  The  vendee  claimed  to  recover  for  loss  of  part  trf  bis 
crop  by  a  dday  wbich  was  due  to  defects  in  the  machine  sold- 
The  court  refused  to  give  such  damages,  holding  that  suefe  a 
consequence  was  too  remote,  and  saying  that  the  true  measure 
of  damages  was  the  difference  in  the  value  of  the  machme  as  it 
was  and  as  it  should  have  beeiL  But  if  it  had  been  iritlun  tlw 
conten^aiion  of  the  parties  at  the  time  of  the  contfaet  that 
it  would  be  impracticable  to  procure  anotfaw  maelHne  to  do 
the  work  and  save  the  crop,  it  has  been  intimated  that  titte 
loss  would  be  recoverable.'*  Where  tJie  warranted  machine 
was  bought  for  the  manufacture  of  cotton-aeed  oil,  tiie  plaintiff 
may  recover  the  deterioration  in  value  of  cotton  seed  faou^ 
to  run  in  the  machine.*"  For  hieaeh  of  warranty  of  a  vanisb- 
ing  machine,  the  measure  of  damages  is  the  (Bfference  between 
the  value  of  the  machine,  had  it  carrespmided  with  tike  war- 
ranty, and  its  actu^  value.  This  may  be  reoouped  in  an  aetioa 
for  the  price.*** 

In  all  such  eases  wh^  the  losses  on  sub-coBtraets  vrtxs 
act.,  O.  H.  Jewdl  FUt«r  Co.  e.  tOrk,  dall,  178  Mw.  232,  SB  N.  E.  «67,  8S 
Va  HI.  App.  246.  Am.  St.  ^ep.  478,  £1  L.  E.  A.  7SL 

*■>  WUinincbm  Candy  Co.  v.  Rem-      Aec.  'Tyler  v.  Moody,  111  Ky.  ISl, 
ington  Maoh.  Co.,  5  Fenziaw.  643,  66      63  S.  W.  433. 
Atl.  74.  **>  43  h.  389;  tax.,  VrobnMi ».  G«ii>- 

"•  Karuat:  Gale  B.  H.  M.  Co.,  ».  mon,  28  Miim.  476;  Wilaofi  9.  lUwJy, 
Hoore,  46  Kan.  834,  26  Pm.  703  82  Mum.  2fi«;  Smoota  v.  Fgrta,  16 
(aeeder).  Ohio  C.  Ot.  612. 

Tesat:  Ellia  •.  Flps,  16  Tas.  Civ.  *"  Viititufote.-    Frohnidi   «.   Oam- 

App.  W,  40  S.  W.  624  (ooUon  gin).  men,  28  Minn.  476. 

■"  Indiana:  Page  tt.  Ford,  12  Ind.  46.  WUeotuin:  AuKmu  «■  Cwe,  68  Wo. 

PermavfoontB.  Erie  City  I«m  Worka     612,  32  N.  W.  772. 
e.  Batfoer,  106  Pa.  126,  61  Am.  Bep.         *"  Van  WioUe  v.  WUkina,  &1  Oa. 
60S.  93,  7  S.  E.  644,  12  Am.  Bt.  Rap.  290. 

•"  Boston  W.  H.  4  K.  Co.  v.  Ken-         *»  Hooper  b.  Story,  155  N.  Y.  171, 
49  N.  E.  773. 
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within  the  ooDtemptfttion  of  the  parties  and  cc^able  of  proof 
tfacgr  may  be  recovered.  Tbua  in  CarroU-Pcfftw  Boileo-  Co. 
V.  Ctriumbns  Machine  Ck).,""  in  which  dainsges  were  cl«imed 
for  breach  of  warraicty  of  capacity  of  a  machine,  it  was  held 
error  to  r^ect  proof  of  what  it  would  have  cost  to  do  the  work 
required  by  a  dt^^eodaat  contnct  had  the  machine  confonned 
to  the  warranty  and  what  was  the  actual  cost,  flxpenditures 
for  advertising  and  losses  in^vred  in  the  geparal  business  of 
the  party  injured  were  treated  as  too  remote  taxd  unoertain. 
The  [Plaintiff  may  recover  for  fre^t  pwd  en  the  machine,*"' 
and  for  the  espense  <rf  aetting  up  luid  testing  it  in  the  attempt 
tomidceit  work.*"  In  a  stnmg  enough  case,  reeovuy  nuy  be 
had  for  the  loss  of  income  from  its  use.*" 

§  768.  Of  seeds. 

We  have  ah'eady  discussed  the  cases  turning  upon  warranty 
of  seeds,  and  shown  how  they  illustrate  the  principles  of  con- 
sequential damages."*  It  is  not  necessary  to  do  more  than 
summarize  the  results  here.  Where  seed  is  warranted  to  be  of 
a  certain  quality  and  turns  out  to  be  of  an  inferior  quality,  the 
purchaser  is  not,  where  Oie  seed  grows,  and  produces  a  crop,  con- 
fined to  the  difference  between  the  price  of  seed  of  one  quality 
and  that  of  tbe  other.  He  has  been  allowed  to  recover  the 
difference  between  the  value  of  a  crop  produced  by  the  seed 
delivered  and  the  value  a  crop  produced  by  other  seed  would 
have  had.'**   In  the  ease  of  Bandall  v.  Raper  *"  the  defendant 

■"  65  Fed.  46X,  i  U.  8.  App-  631,  S  In  Sturtevant  Mill  Co.  v.  Einedand 

C.  C.  A.  190.  Brick  Co.  (N.  J.  L.),  70  Ati.  732,  the 

"*  Aricanaat:  W.  T.  Adams  Madi.  aqMnse  for  whirti  the  pUintiS  elumed 

Co.  V.  CHtteb«ny,  92  Adt-  314,  122  8.  to  reoorw  ww  not  one  «4ucb  he  had 

W.  998.           .  a  right  to  ineur  at  the  defeodant's 

CaUforma:  Luitweiler  P.  E.  Co.  p.  risk. 

Ulaah  W.  ft  I.  Co.  (Ofd.  App,),  116  •"  Murray  Go.  e.  Putinw,  1388.  W. 

Pac.  707.  631  (Tex.  Civ.  iM>P-). 

KtHtuety:  Ptaaebi^eT  Bne.  f.  BeU  *"  S  191. 

aty  Mfg.  Co.,  130  Ky.  692,  X13  S.  W.  ■"  IUitu>i»:  FbiUips  c  VenaiUiMi,  91 

820.  m.  ^>p.  133. 

"<  ArkaoKu:  W.  X  Aduna  Mach.  Kenluekii:  H^croft  «.  Wald«o,  14 

Co.  V.  Caatl^wny,  «2  Aric  316,  122  S.  Ky.  L.  Rep.  802. 

W.  996.  EngtoMi:  Wa^gtUff  v.  Short  Horn 

fforth  Corottna:  WaynesvUIe  Wood  Dairy  Co.,  Cab.  &  E.  324. 

Mfg.  Co.  V.  Berlin  Mach.  Worica,  67  "*  E.  B.  &  E.  84. 
8.  E.  456, 144  N.  C.  689. 
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had  sold  the  [daintiff  aome  bariey,  warranting  it  to  be  "Chev- 
alier seed  bariey."  Tlie  plaintiff  on  the  faith  of  that  warranty 
had  resold  it  with  a  mmilar  one.  The  bariey  proved  to  be  not 
"Chevalier  seed  barley,"  but  of  an  inferior  quahty,  in  con- 
sequence of  iriiich  the  pluntiff*8  vendee  obtained  a  poor  crop. 
It  was  held  that  the  plaintiff  was  entitled  to  recover  the  amount 
to  which  he  had  become  liable  to  the  vraidee,  although  It  was 
uliliquidated  as  between  him  and  his  vendee.  In  Pasanger  r. 
Thorbum,"*  the  last  cited  case  was  approved  by  the  New  Yoik 
Court  of  Appeals,  in  a  judgment  affirming  that  of  the  court 
bdow.*"  The  defendant  sold  cabbage  seed,  warranting  that 
it  would  produce  Bristol  cabbages,  and  the  phuntaff  having 
sowed  it  in  the  anticipation  of  produdi^  that  crop,  the  war- 
ranty proved  untrue.  The  damages  were  held  to  be  the  value 
of  a  crop  such  as  should  have  been  produced  by  the  seed  that 
year,  had  it  conformed  to  the  warranty,  deducting  the  expense 
of  raiting  the  crop,  and  the  value  or  product  of  the  one  in  fact 
raised,  "^lie  strong  cases  of  Borradaile  v.  Brunton,"*  and 
Brown  v.  Edgii^^n,"*  with  other  English  cases  to  the  same 
purport,  are  cited  and  approved;  and  the  doctrine  of  Hadley  v. 
Baxendale  is  apphed  to  its  full  extent  to  the  case  of  a  breach 
of  warranty.  The  rule  in  Pasdi^er  v.  Thorbum,  by  which  the 
expenses  of  raising  the  crop  are  deducted,  has  been  followed  in 
a  Nebraska  case.*"  But  it  is  difficult  to  explMn  on  principle. 
Such  an  expense  is  surdy  in  the  contemplation  of  the  parties, 
if  the  seeds  are  sold  for  planting;  and  the  same  expense  was 
actually  incurred  in  raising  the  inferior  crop.  The  true  meas- 
ure of  damages  is,  therefore,  to  deduct  from  the  value  of  the 
crop  which  should  have  been  raised,  only  the  value  of  the  actu^ 
crop.  Indeed,  this  is  all  that  Pasdnger  v.  TTiorbum  squarely 
decided,  for  as  was  pointed  out  in  a  later  New  York  decision,"' 

"•34  N.  r.  634,  90  Am.  Dec.  753,  Contra,    in    Tennewn;    Huriey    *. 

See  to  the  same  efFect:  Buohi,  10  Lea,  346. 

MataaekuaOU:     Edg&r    v.     Joseph  *"  3S  Bub.  17. 

Breck  A  Sons  Co.,  172  Mass.  S81,  62  "•  8  Taunt.  S35. 

N.  E.  1083.  ■■•2  M.  AG.  279. 

New  Jerwy:  Wolcott  if.  Mount,  36  ■■>  Ehinn  p.  BuahneD,  63  Neb.  568, 

N.  J.  L.  282,  13  Am.  Rep.  438.  88    N.    W.    693,    93    Am.    St    Rep. 

tlmi  York:  White  v.  Miller,  71  N.  Y.  474. 

kiUv- 13-  "■  Van  Wyck  v.  Allm,  60  N.  V.  61, 
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that  ease  eame  up<m  an  exoeption  by  the  defendant  to  the 
cetirt's  eharge.  The  deduotioe  of  tbe  eoet  of  raising  the  crop 
not  being  prejudicial  to  the  defendant  waa  not  grouBd  for  re- 
versal and  the  judgment  was  therefore  rightly  affirmed. 

In  the  case  of  Flick  v.  Wetherbee,'**  the  lessor  of  farming 
land  having  covenanted  to  supply  seed,  was  held  bound  to 
supply  good  seed,  and  the  above  measure  was  applied  to  the 
lessee's  damages  by  reason  of  a  partial  failxtre  of  the  crop  in 
consequence  of  the  inferiority  of  the  seed  furnished.  But,  on 
the  other  band,  a  more  restricted  rule  has  been  adopted  in  the 
case  of  seeds  which  do  not  in  fact  ffrow.  There  the  value  of  a 
possible  crop  is  too  conjectural.  In  such  cases  the  dam^es 
should  be  the  cost  of  the  seed,  the  value  of  the  labor  in  preparing 
the  groimd  for  it  (less  the  general  benefit  to  the  land  from  such 
labor),  the  value  of  the  labor  in  planting  it,  with  interest  on 
the  several  amounts.''*  Where  tha  ated  growa,  but  dtjee  not  pro- 
Aue  a  o'Ap,  tfaa  rule  is  that  t^  loss  of  crop  is  not  too  eonjec- 
turaL'**  Wbere  seed  wm  sold  as  prime  olover  seed)  but  con- 
tained plantain,  it  was  heid  that  the  purchaser  could  pecover 
the  difference  in  the  value  of  the  faun  before  the  weed  was 
sowed  and  after.  The  expense  of  uprootiug  and  killing  out  the 
plantain  is  evidence  to  show  the  damage  to  the  land.'** 

Another  instance  where  the  breach  of  warranty  has  a  more 
permanent  effect  up<m  the  value  of  the  land  is  in  the  sale  of 
fruit  trees.  Where  trees  of  an  inferior  kind  are  delivered  and 
planted  by  the  buyer  in  ignorance  of  the  facte,  the  measure 
of  damages  is  the  difference  in  the  value  of  the  premises  with 
the  inferior  trees  and  the  value  if  the  trees  had  been  as  or- 

26  Am.  Rep.  188.    Bat  eee  Undreth  But  see  Page  v.  pAvey,  SC.tP.  760. 

■>.  Wyooff,  «7  App.  Div.  14S,  73  N.  Y.  "*  KfMwefey:  CrutclMr  f.  ElboU,  13 

Supp.  388.  Ky.  L.  Bep.  592. 

"■20  Wla.  392.  New  York:  Bdbatt  v.  Baker,  9  Hun, 

"*Comt»eHml:  Fvria  v.  Oranstock,  596. 

33  Conn.  613.  WaMngttm:    Ftiiaman    tr.    loterior 

G^oTfia:  But]«r  «.   lioon,  68  Qa.  Wuehouae   Co.    (Wash.),     116    Pac. 

780,  4S  Am.  Sep.  1108.  666. 

KoTMo*.- EBiaw  V.  ftnith,  45  Kan.  aS4,  '^  Nevt  York:  Fox  v.  EvetMm,  27 

36  Pm.  886,  II  L.  R.  A.  681.  Hun,  366;  Bell  ir.  Milts,  68  Aiq».  EKt. 

tfoTlA  Carotina:  Reiser  o.  Worth,  127  531,  71  N.  Y.  Supp.  224. 

H.  C.  230,  37  B.  E.  217,  62  L.  R.  A.  Canada:  MoMuUan  *.  Free,  13  Ont. 

362,  80  Am.  St.  Bep.  798.  S7. 
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dered.'*"  This  difference  is  to  be  estimated  at  the  time  the 
trees  first  began  to  bear  fruit,  or  whenever  the  breach  of  war- 
ranty was  first  discovered.*" 

i  769.  By  commuiiication  of  disease. 

Where  animals  sold  are  warranted  free  from  disease,  toes 
through  communicatioD  of  disease  to  other  animals  of  the  pur- 
chaser may  be  recovered.*"  It  is  not  necessary  to  the  recovery 
of  such  damages  to  show  that  the  vendor  knew  that  the  dis- 
eased animal  was  to  be  placed  with  others  belonging  to  the 
plaintiff.'"  The  defendant  is  presumed  to  anticipate  that  the 
animah  be  sells  will  be  placed  with  others  as  a  natural  conse- 
quence of  his  act.""  The  expenses  of  nursing  and  cuiii^  other 
animals,  which  contract  disease  from  those  sold,  may  be  re- 
covered.*" 

S  770.  Upon  a  sub-contract. 

No  recovery  can  be  had  for  delay  in  executit^;  existii^  coa- 


•>  Heilmen  «.  Pniyn,  122  Mich.  301, 
81  N.  W.  97,  81  Am.  St.  Rep.  570; 
AngeU  tt.  Pniyn,  128  Mich.  16,  S5  N. 
W.  258. 

'*'  Shearer  v.  Park  Nuraery  Co.,  103 
Cal.  415,  37  Pac  412,  42  Am.  Bt.  Rep. 
125. 

TbtA  the  Btstute  of  linitationB  nios 
from  the  day  of  the  sale,  lee  Alleo  e. 
Todd.  6  Lane.  222  (N.  Y.}.  But  oom- 
pare  Ashworth  v.  Wella,  14  T.  L.  Rep. 
227  (orehid). 


Femiew.  424,  56  Atl.  377. 

Georgia:  Snowden  c  Waterman,  105 
Oa.  384,  31  5.  E.  110. 

IlUwit:  Wheeler  v.  RoDdaU,  48  111. 
182. 

loaa:  Sherrod  v.  Laogdon,  21  la. 
518;  Joy  v.  Bitter,  77  la.  73;  Mitchell 
p.  Hnckney,  127  la.  696, 104  N.  W.  286. 

Kantm:  Broquet  v.  Tripp,  36  Kan, 
700. 

Ktntucky:  Fans  t.  Lewis,  2  B.  Mod. 
37S;  Qreenley  e.  Brooks,  13  Ey.  L. 


Uvmeaola:  Marsh  v.  Webber,  16 
Minn.  418. 

MiuiMippi:  McKee  v.  Joneo,  87 
Miw.  406,  7  So.  348. 

Ndmuka:  Long  0.  Cl^)p,  15  Neb. 
417. 

Nem  York:  Jeffrey  n.  Kgelow,  13 
Wend.  518,  28  Am.  Dec.  476. 

Textu:  Winti  n.  Morrison,  17  Tex, 
372,  67  Am.  Dec.  658;  Routh  t.  Caroo, 
64  Tex.  289. 

Yerrrumt:  Packard  c  Slack,  32  Vt.  ft, 
76  Am.  Dec.  148. 

WueoMin:  McConn  b.  Ulhiun,  109 
Wis.  674,  579,  85  N.  W.  493. 

England:  MuUett  e.  Mason,  L  R 
1  C.  P.  659;  Smith  0.  Green,  1  C.  P.  D. 
92;  Knowlee  ».  Nunns,  14  L.  T.  E.  602. 

See  i  131. 

»>  Packard  v.  Slack,  32  Vt.  9, 76  Am. 
Dec.  148. 

>«>  Sherrod  r.  Langdon,  21  la.  518. 

">  D^wart;  Cummins  r.  f^mii^  4 
Pennew.  424,  56  Atl.  377. 

Qtorsia:  Snowden  r.  Watermail,  lOS 
Ga.  384,  31  8.  E.  110. 

Ndmuka:  Long  e.  Clapp,  15  Nd). 
417. 
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tracts  on  account  of  the  breach  of  warranty  where  the  fact  of 
such  contrsct  was  not  made  known  to  vendor."*  Where  pianos 
turned  out  to  be  defective,  it  was  held  that  the  plaintiff  could 
not  include  transportation  to  and  from  sub-purchasers  and 
hire  of  other  pianos  durii^  time  of  repair.*'*  But  where  it 
is  known  to  the  defendant  that  the  property  was  bought  to 
fill  a  contract,  the  plaintiff  may  recover  the  profits  of  the  sub- 
contract."* But  if  the  profits  expected  would  have  been  ex- 
traordinarily laige,  the  vendor  is,  in  the  absence  of  knowledge 
of  this  fact,  liable  only  for  ordinary  profits.*" 

In  a  case  in  the  Irish  Exchequer  ***  the  plaintiff  sued  for 
breach  of  warranty  on  a  sale  of  scrap  iron.  The  defendant 
had  notice  at  the  time  of  purchase  that  the  contract  was  made 
in  order  to  enable  the  plaintiff  to  accept  an  offer  for  such  iron 
from  one  Wright,  in  Philadelphia;  after  making  the  contract 
with  the  defendant,  the  plaintiff  accepted  Wright's  offer,  which 
was  for  a  price  foimd  by  the  jury  to  be  not  an  tmusual  advance 
over' the  purchasing  price.  It  was  held  that  the  plaintiff  could 
recover  the  difference  between  the  actual  value  of  the  iron 
delivered  by  the  defendant  and  the  price  he  would  have  re- 
cMved  on  the  sub-contract. 

§  T71.  Purchase  for  sale  at  a  distance. 

In  a  case  *"  where  the  defendant  had  sold  the  plaintiff  cer- 
tiun  merchandise,  called  in  the  bill  of  parcels  scarlet  cuttings, 
intended  for  the  China  market,  which  turned  out  not  to  be  so, 
Lord  Ellenboroi^  held  that  such  a  description  implied  a 
warranty  that  they  were  the  article  named,  and  charged  that 
the  plaintiff  was'  entiUed  to  recover  such  a  sum  as  he  would 
have  received  had  the  warranty  been  true  with  reference  to 
the  China  market;  the  value  to  be  recovered  being  the  value 
which  the  plaintiff  would  have  received  had  the  defendant 
faithfully  performed  his  contract.    So  where  a  quantity  of 

>"Weybrick  v.  Hutu,  31  Kan.  92.  cinaati  G.  G.  G.  A  M.  Go.  (Mich.), 

*"  Snow  V.  Bchomacker  Mfg.  Go.,  132  N.  W.  88. 

60  Ala.  211.  •»  GueUkow  ».   AodrewB,  92  Wis. 

•"CarpcDterP.  Rrat  Nat.  Bank,  119  214.  66  N.  W.  119. 

111.  352;  see  f  162.    But  if  gooda  to  fill  "•  Hamilton  v.  MagiU,  12  L.  R.  Ir. 

the  sub-oontract  can  be  obtained  else-  186,  202. 

where,  Buch  damagea  cannot  be  re-  *"  Bridge  d.  Wun,  1  Stark.  504. 
covered.     National  Goke  Co.  e.  Cin* 
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pork,  attfaou^  contracted  for  delivery  at  one  place,  was  known 
to  the  veador  to  be  inteoded  for  use  by  tixe  vesidee  at  anotfacr 
place,  and  wbea  it  bad  reached  the  Utter  proved  to  be  dun- 
aged,  the  difference  in  value  at  the  ultimate  point  was  hdd  to 
furni^  the  measure;  *"  and  In  an  action  for  bceadi  of  warranty, 
vhoe  the  sdler  knew  the  articles  were  bou^t  for  a  customer 
of  the  purchaser  at  Salt  Lake  City,  it  was  aud  that  the  pur- 
chaser should  recovra  the  d^erenee  between  the  v^ue  of  tihe 
utides  at  the  ^dace  irtiere  the  contract  waa  made  and  the  worth 
when  delivered,  phu  the  cost  of  transporiation  and  the  profits 
the  plaintiff  would  have  made  by  a  resale.***  'But  tins  rule  was 
not  followed  in  New  York.  The  defendtuit  aoki  pluntiff  a 
quantity  of  a^^iles,  to  be  delivered  at  Barre,  in  New  Yoik. 
At  the  time  of  the  ssle  it  was  agreed  that  the  apples  were  to  be 
"good  ingrafted  winter  &uit,"  and  it  was  understood  that  they 
were  intended  to  be  put  19  for  the  Canada  maiket.  They 
were  accardins^  d^vwed  to  the  plaintUF  at  Bane,  and  he  took 
thou  to  Tonmto,  Canada,  where  the  bands  were  opened,  and 
some  of  the  apfdcs  found  to  be  damaged.  It  was  held,  in  an 
acti(Hi  for  breach  of  warraul^,  tiiat  the  troe  measore  of  dam- 
ages was  not  the  dlETerence  between  the  nai  value  o£  the  apices, 
as  they  proved  to  be,  and  the  price  of  good  merchantable  fruit 
in  the  Canada  market,  deducting  the  price  of  transportation  to 
that  place,  but  the  dlffoience  in  value  between  a  sound  and 
the  unaotmd  article  at  the  place  of  delwery;  and  that  the  plain- 
tiff was  not  entitled  to  recover  anything  on  the  ground  of  a 
loss  of  profits.  If  the  apples  had  been  whoHy  lost  in  conse- 
quence of  the  fault  of  the  vendor,  the  vendee  might  recover 
the  expenses  of  transportation  to  the  contemplated  mariiet, 
in  addition  to  the  price  paid  for  the  fruit.  But  he  could  in  no 
event  go  beyond  that,  and  recover  anything  on  the  ground  of  a 
loss  of  profits.'**  Under  the  general  view  now  t^en  of  the 
rule  in  Hadley  v.  Baxendale,  this  last  case  woiJd  hardly  be 
followed. 

§  772.  Expenses. 
In  a  suit  on  the  warranty  of  a  slave,  reasonable  medical  ami 

">  Convene  v.  Prettyman,  2  Mina         ••  Lattin  «.   D«tb,   SD  k  Dmio 
229.  Supp.  9. 

""  Thome  v.  McVea^,  75  III.  81. 
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other  expenseB,  sustuned  by  reason  of  t^  uiiBouiKlness  war- 
ranted against,  liave  been  induded  in  tbe  damages,'*'  with 
interest  from  the  time  of  payment.*'*  Nor  is  the  right  of  re- 
covery made  to  depend  on  the  fact  of  payment.  It  is  enough 
that  they  have  been  fairly  incmred.***  In  Arkansas,  on  breach 
of  warranty  as  to  the  Boundness  of  a  slave,  the  plaintiff  was 
allowed  to  recover  the  expenses  necessarily  incurred  in  conse- 
quence of  the  unsoundoess,  but  not  interest  on  the  value.*" 
In  cases  of  breach  of  warranty  of  soundness  in  the  sale  of 
animals,  where  the  rule  of  compeusation  cannot  be  enlarged  so 
as  to  include  consequential  damages,  the  jury  should  be  in- 
structed as  to  what  evidence  tends  to  show  the  d^erence 
in  value  between  the  Animala  sound  and  unsound,  and  wliat 
recoverable  expenses  have  been  seasonably,  properly,  and 
reasonably  incurred  in  taking  care  of  them  and  trying  to  cure 
them.'*'  And  in  an  action  for  breach  of  warcanty  x^  soundness 
of  a  slave  who  had  died,  the  measiuv  of  danu^es  was  held  to 
be  the  price  paid  and  interest,  and  if  the  vendee  offered  to  re- 
turn the  slave,  and  the  offer  was  refused,  the  subsequent  ex- 
penses of  his  keeping.'**  And  on  the  same  principle  the  plaintiff 
is  entitled  to  recover  the  expenses  of  keeping  an  animal  for  such 
a  reasonable  time  as  may  be  necessary  to  sell  him  to  the  best 
advantage.'*^  Where  the  vendor  of  machines  knew  they  were 
purchased  for  resale  and  the  vendee,  b^ore  discovering  the 
breach  of  warranty,  sold  them  to  customers  who  rd'used  to 

**iAkibama;  Hapn  •.  Tboriagton,         Ctmtra,  Mwaric  ■>.  WtltK,  37  Hinn. 

6  Port.  4S8;  KonMgay  w.  WkiM,   10     U. 

Ala.  2SS;  Bofoid  ■>.  GouM,  35  Ah.  SM;  "  Scranton  o.  Tilley,  16  Tat.  183. 

Stone  B.  W&taoD,  S7  Ala.  279.  In  WHIuiknii  f.  Bmdndnnc,  133 

Ounvia.-E^*Bmti.BwHley,23  0a.l7.  Ind.   604,  32   N,   E.   834   (Ind.),  the 

Ntw  Jenty;  Fsnine  u.  SsrreU,  80  vtsdae  of  a  hcne  iMorcred  Mte  eoat  of 

N.  J.  L.  454.  Icecfiiiig  nntS  be  liad  had  a  reaacMiable 

•"  Roberto  >.  PleciiDS,  31  Ala.  688.  time  in  wUch  ta  anertam  that  the 

***  Ke&y  V.   Onmingham,   3ft   Ala.  hone  was  defective. 

78,  76  Am.  Dee.  318.  "  ICMteetv:  LmtoII  p.  CokBun,  139 

***  Tatum  i>.  Mobr,  SI  Adc.  849.  8.  V.  10T». 

■*•  Arkantat:  M1B17  t>.  Mendith,  3S  Enf/land:    MeKeniie    v.    flMuxick, 

Aik.  1»4.  Ryaa  ft  MoMly,  4BS;  OiMhcmaB  v. 

Iowa:  Raeade  v.  Haimn,  87  la.  730,  Tjimh,  2  A.  ft  £.  129;  Mis  v.  Ctanr 

MS.W.  1079.  ]HHk,7C.ftP.  lW;ClBrev.UiqpiUK]r 

Vvmumt:  Pimutjr  «.  Aodro,  41  Vt.  7  C.  A  P.  741. 


itizecy  Google 


1616  CONTRACTS  OF  SALE  §773 

accept  because  of  the  defects,  the  vendee  recovered  the  reason- 
able expense  incurred  in  making  such  resale.'* 

§  773.  Litigation  expenses. 

*  The  vendor  may  be  liable  for  the  expenses  of  litigatjon 
incurred  in  consequence  of  his  warranty.  It  seems  when  the 
chattel  has  been  sold  a  second  time  by  the  vendee,  relying  on 
the  original  warranty,  and  he  is  prosecuted  by  the  second 
vendee,  and  recovery  had,  the  first  vendor,  if  duly  notified  of  the 
claim,  and  it  is  not  unnecessarily  resisted,  is  Uable  for  the  whole 
amoxmt  of  the  damages  and  costs  recovered  against  the  first 
vendee  by  the  second  vendee,  as  well  as  his  costs  of  defence.'"** 
So  in  an  action  on  the  warranty  of  a  horse,  the  defendant  had 
sold  the  horse  to  the  plaintiff  wit^  warranty,  and  the  plaintiff 
had  resold  with  warranty  to  one  DowUng.  Dowling  sued  the 
plaintiff,  and  recovered  the  price  of  the  horse,  with  £88  costs. 
The  plaintiff  had  ^ven  the  defendant  notice  of  Dowling's 
action.  This  action  was  brought  for  the  price  of  the  horse  and 
the  costs,  and  the  plaintiff  had  a  verdict  for  the  whole  amount. 
On  a  motion  for  a  new  trial,  and  to  set  aside  the  verdict  as  to 
the  costs  of  Dowlii^'s  action,  it  waa  urged  that,  if  the  horse  was 
unsound,  the  plaintiff  had  incurred  this  expense  needlesdy, 
and  in  his  own  wrong.  But  the  rule  was  refused,  the  court  say- 
ii^  that  as  the  plaintiff  received  no  directions  from  the  de- 
fendant to  give  up  the  cause,  the  costs  were  a  part  of  the  dam- 
ages which  the  plaintiff  had  sustained."" 

■*  Pimteney-Mitchetl  M&nuf.  Co.  v.  i^  Lewia  e.  Peake,  7  Taunt.  153;  but 

T.  Q.  Northwall  Co.,  66  Nd).  S,  ftl  N.  it  hae  been  aince  held  that  notioe  u  not 

W.  863.  conclusive.     The  aune  questioii  vaa 

**  ArAonaat:  Marlett  d.  Clary,  20  preeeDt«d  in  Wrigbtup  p.  Chamboluii, 

Ark.  251.  7  Soott,  598,  and  it  bung  found  th«t 

CaHfomia:  Erie  Qty  Iron  Woika  u,  the  plaintiff,  before  be  drfended  the 

Tatum,  1  C&I.  App.  286,  S2  Pac.  92.  action  brought  against  him,  mi^t  bare 

Neie  York:  Carleton  v.  Lombard,  46  aacertained,  by  a  leaaonable  examina- 

N.  Y.  Supp.  120.  tion  of  the  horse,  that  it  was  not  aouod, 

Brtf^and:  Battle  «.  Faulkner,  3  B.  A  the  court  said  that  the  defence  ms  t, 

Aid.  288;  Hammond  t>.  Busaey,  20  Q.  rash  one,  and  the  phuntifi  not  entitied 

B,  Div.  79.  to  chaige  the  defendant   "with  the 

But  see  Josqth  v.  Richardson,  2  Pa.  eoeta  of  such  improvident  ddaux." 

Sup.  Ct.  208.  And  in  Penley  n.  Watta,  7  M.  4  W. 

Coats,  but  not  counsel  fees:  R^^o  601,  600,  this  case  is  spoken  of  at  re- 

II.   Bragpotti,  7  Cusb.   166;  Jeter  v.  oonaidenng  that  of  Lewis  e.  Peaks. 
Glenn,  9  Rich.  L.  371. 
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We  shall  see  when  we  come  to  examine  the  subject  of  prin- 
cipal and  surety  in  its  more  extended  aspect,  that  it  has  been 
frequently  held  that  the  party,  though  holding  a  warranty, 
defends'  the  suit  at  his  peril,  and  that  if  it  appear  to  have 
been  unnecessarily  defended,  the  expense  will  be  charged  on 
him.  The  only  effect  of  notice  is  to  shift  the  burden  of  proof. 
If  no  notice  be  ^ven,  the  warrantee  will  be  held  to  proof  of  the 
propriety  of  the  litigation.  If  such  notice  has  been  given,  the 
original  warrantor  will  be  obliged  to  im>ve  that  the  expense 
was  unnecessarily  incurred. 

Where  the  defendants  had  sold  the  plaintiff  a  (ncture,  war- 
ranted to  be  painted  by  Claude,  but  in  fact  not  painted  by  him; 
and  the  plaintiff  sold  it  to  a  third  party  with  like  warranty; 
and  the  second  vendee  sued  the  plaintiff  on  the  warranty,  and 
recovered  damages  and  costs, — ^it  was  held  that  if  the  sale  was 
a  bona  fide  sale,  the  plaintiff  could  recover  the  costs  paid  the 
sub-vendee,  and  all  the  costs  of  his  own  defence;  nothing  is 
said  in  the  case  of  notice  or  the  propriety  of  the  litigation."^ 

§  774.  Warranty  of  title. 

*  The  same  questions  which  we  are  now  considmng  are 
sometimes  presented  where  the  warranty,  instead  of  referring 
to  the  quality  of  the  article,  is  one  of  title.  The  result  of  the 
older  English  authorities  is,  that  by  the  law  of  England  there 
is  no  warranty  of  title  in  the  actual  contract  of  sale,  any  more 
than  there  is  of  quality;  and  so  it  was  held  in  a  case  in  the  Court 
of  Exchequer. ''^  But  according  to  the  Roman  law,'^'  and  in 
France,*'*  and  Scotland,  and  generally  in  the  United  States, 
there  is  always  an  implied  contract  that  the  vendor  has  a  right 
to  dispose  of  the  subject  which  he  sells.  In  an  action  (on  the 
case),*"  on  the  warranty  of  title  implied  in  the  sale  of  a  horse, 
Blasdale  bought  the  horse  of  Babcock,  but  was.  afterwards 
sued  by  Snow  in  trover  for  the  animal;  he  gave  notice  to  the 
defendant  of  the  suit;  and  judgment  was  obtained  t^ainst 
him  for  the  value  of  the  horse,  with  costs.    It  was  held  at  the 

«»  Pennell  v.  Woodbum,  7  C.  A  P.  "•  Domat,  book  i,  tit.  2,  j  2,  art.  3. 

117.  "<  Code  Qvil,  ch.  4,  S  1,  art.  1603. 

"*  Morley  «.  Attenborougb,  3  Ex.  "*  Blasdale  v.   Babcock,    1    JohoB. 

500,  where  the  Engltah  cascfl  are  «z-  £17. 
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trial  that  the  judgment  was  strong  but  not  c(Hicla8iv«  endenee 
of  Snow's  tide;  and  that,  if  not  rebutted,  the  messore  of  dun- 
ages  was  the  amount  ai  the  recovery  against  Bfaadale  in  the 
other  action  (verdict  and  costa).  And  this  was  heM  right  by 
the  SaiRCDoe  Court  of  New  York. 

In  as  action  (of  a8suni]Mdt)  under  somewiiat  diSenint  dr- 
cumstaBceB,***  the  plaintiff  bou^^t  a  horse  <tf  the  diefcBdant  for 
S55  cai^  and  another  tiorBe  vahied  at  $86,  in  aD  $140;  tiie 
plaintiff  sold  the  hone  to  one  MiDigan,  and  Rfacartiy  after,  one 
Gordon  replevied  the  horse  of  Milligan,  and  reeoveted  judg- 
meat,  $72^  for  damages,  and  $33.95  costs,  whidi  were  pud 
by  MilligBn;  Millif^  also  paid  the  coats  <d  has  own  dttfeakce. 
The  {daintiff  then  settled  with  MiUigan  amicaUy,  and  idaiiAed 
of  die  defendant  the  original  amount  paid  by  him,  and  also 
the  damages  and  costs  pud  by  MiUigan  and  r^iaid  fay  tte 
plaintiff  to  him.  The  cause  wh  referred;  and  the  defeadant 
insisted  that  tiie  measure  of  datoages  was  the  prioe  of  the  hone, 
with  the  interest  thsreof ,  deducting  his  servioes  since  iix  sate 
to  the  plaintiff,  and  that  the  plaintiff  was  not  entitled  to  recover 
the  costs  and  expenses  in  the  replevin  suit  of  Gordon.  On  a 
motion  to  set  aside  the  report,  the  court  held  that  the  referees 
should  have  allowed  the  plaintiff  fhe  pnce  paid  by  the  defend- 
ant for  the  horse,  and  interest,  together  with  the  c(»ts  whidi  he 
became  liable  to  pay  Gordon,  in  the  suit  brought  toestablish 
his  title;  and  the  expenses  paid  by  Milligan  in  his  own  defence 
were  disallo*ed."'  It  may  be  proper  to  observe  that  the  court 
here  f^pears  to  have  lost  ^;ht  of  the  principle  laid  down  in 
the  cases  already  cited,  that  the  recovery  should  be  esthnated, 
not  by  the  price  pud,  but  by  the  real  value.  If  this  rule  is 
true  in  regard  to  a  warranty  of  soundness,  there  seems  no  reason 
why  it  should  not  apply  to  a  warranty  of  title.** 

The  warranty  of  title  is  often  construed  by  courts  as  equivar 
lent  to  a  warranty  of  quiet  enjoyment,  usually  ^ven  In  sales 
of  realty.    Under  such  a  view  no  cause  of  action  accrues,  until 

"  ArmfltroDg  t>.    Percy,    S    Wend.  danMgea  wafl  hdd  to  be  ttat  pMpo^ 

S36.  tiOD  of  the  purchaBe  price  which  Oi 

■"  Defendaat    Mid    to    pUntiff    a  v«tue  of  that  pttrt  of  the  right  to  vUoh 

patent  right  for  two  coimtiea,  but  the  the  title  f^ted  bore  to  t^  whole  vahK. 

title  failed  aa  to  one;  the  measure  of  Aloorchead  v.  D&vis,  92  lad.  303. 
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the  vendee  has  been  dispoaseesed  by  the  true  owner.*"  And 
it  would  seem  that  the  damageB  would  be  measured  by  the 
value  of  the  chattel  at  that  time. 

The  general  rule  is  that  the  measure  of  damages  for  breach 
of  a  warranty  of  title  to  a  chattel  is  the  value  of  the  chattel  *** 
at  the  time  of  the  purchase,  with  interest,  aad  the  neoeesaiy 
costs  oi  defending  a  suit  brought  against  a  vendee  to  teet  tbe 
title,  with  intereet  from  t^e  time  of  payment.**"  Many  cases, 
however,  lay  down  tiia  rule  that  the  measure  of  dam^e»  is 
not  the  value  fout  Uie  pnee  paid  for  the  goods. '"^    Such  cases 


"'Calififntia:  Gi«w  v.  EJmatd,  41 
Cal.  111. 

Keittudoji:  Patrick  e>.  Swinn^,  5 
Buah,  421,  06  Am.  Deo.  380. 

MatsaehaaelU:  BouieU  f .  Butlett,  t 
Cudi.  225  (but  see  GtoM  n.  HeoBMSee, 
13  All.  389). 

Nfw  York:  Burt  p.  Dewey,  «)  N.  Y. 
283,  WD  Am.  Dec.  4S2;  MoGiffin  t>. 
Baiid,  12  N.  Y.  339,  381. 

North  Carolina:  Hodgee  v.  Wilkia- 
aoD,  111  N.  C.  66, 15  S.  E.  941, 17  L.  R. 
A.  545,  32  Am.  St.  Rep.  782. 

See  Wan^  n.  Messier,  29  N.  J.  L. 
266;  Lwea  v.  Smith,  4  F1&.  47. 

Wheie  there  was  actual  fraud  the 
vendee  may  successfully  resist  an  ac- 
tion for  the  price  thou^  he  h  still  in 
undisturbed  poMcoaion.  SwotOtmn  v. 
Prince,  62  Barb.  256.  And  see  Sumner 
f.  Gray,  4  A£k.  467;  Brown  p.  Smith,  5 
How.  (Miss.)  3S7;  Richardson  v.  Mc- 
Fadden,  13  Tex.  278. 

See  WilliBton  on  Sales,  1 221. 

■"  Ahbama:  Rowland  v.  Shelton,  25 
Ala.  217. 

lUinoU:  Uaton  v.  Porter,  31  lU.  107. 

Marylatid:  Myers  v.  Smith,  27  Md. 
91. 

MauaekuseUi:  Biowa  d.  Herce,  97 
Mass.  46,  93  Am.  Dec.  57. 

Minneaola:  Close  ■>.  Crossland,  47 
Minn.  600,  60  N.  W.  604. 

Miatowi:  Johnson  e.  Blanks,  34  Mo. 
256. 

Canada:  Confederation  Idfe  Assoc,  d. 
l^batt,  27  Out.  App.  321. 


•^lOinai*:  SoOiiig  «.  KnolliD,  94  IB. 
App.  448. 

Maine:  Eldridge  *.  WadleiKb,  12  Me. 
371;  Pierce  ».  Banton,  9S  Me.  663,  67 
Atl.  889. 

Ntv  Fonfc:  AmetionK  v.  fwsj,  6 
Wend.  636;  Sohmomacher  d.  KeBoady, 
88  N.  Y.  Supp.  943. 

Saulh  Carohna:  Davis  e.  Wnbome,  1 
BIB,  27,  28  Am.  Doe.  154  (cotta  In  de- 
fe&dinc  suit  breught  by  mb-veadee). 

Tenneitee:  Brown  i.  Woods,  3  Cold. 
182. 

Cf.  Noel  t*.  Wheatly,  30  Mks.  181. 

>"  Cal^omia:  Je/teia  v.  Easton,  113 
Cal.  345,  45  Pac.  680. 

/Suiou;  Scaling  p.  EnoDin,  94  lU. 
App.  443. 

KeiUudcv:  £U>b  '.  Ooaney,  7  J.  J. 
Morah.  109. 

MigaiMippt:  Noel  v.  Wheatly,  30 
Min.  ISO. 

New  York;  Aikma  v.  Hoetey,  3 
Thomp.  A  C  332;  ArmstKMg  v.  f^fcy, 
5  Wend.  535. 

Oreoon:  Arthur  d.  Mosb,  1  <^.  193. 

Stnith  Cortlifia:  Glover  n.  Hutaon,  2 
M'MuUaa,  100;  Ware  t>.  Weathnall,  2 
McCord,  413. 

Tmneswc.-  Crittenden  t>.  PQeey,  1 
Head.  311. 

Texai:  Goss  o.  Dyaoat,  31  Tex.  186. 

Eit^nd:  Siobola  ■>.  Bamuster,  17 
C.  B.  {N.  S.)  70S;  Baphel  v.  Burt,  Cab. 
A  Ell.  326. 

Canada:  Peucfaen  v.  Imperial  Bank, 
20  Ont.  326. 
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may  be  expkuned  on  a  variety  of  grounds.  The  rule  is  quite 
consistent  with  the  tortoripn  of  the  action  for  breach  of 
warranty  '"  and  this  is  perhaps  the  only  theoretical  justifica- 
tion. On  the  oth^  hand,  even  -vrhen  the  measure  of  damages 
usually  applied  in  actions  of  assumpsit  is  followed,  the  price 
paid  is  very  good  evidence  of  the  actual  value  of  the  chattd. 
It  may  even  be  treated  as  prima  facie  evidence.  Finally,  ihe 
courts  may  have  confu»ed  the  right  to  sue  for  breach  of  war- 
ranty with  his  right  to  rescind.  For  the  vendee  may  disaflSim 
the  contract  and  recover  the  consideration  paid,  though  that 
is  greater  than  the  value  of  the  property.***  Where  a  steam- 
boat sold  was  warranted  free  from  liens,  but  was  subsequently 
seized  imder  a  lien,  and  while  in  custody  was  burned,  the  pur- 
chaser has  been  allowed  to  recover  only  the  amount  of  the 
lien  and  the  cost  of  disputing  it,  the  destruction  of  the  boat 
being  consddered  too  remote  a  consequence.*'*  Where  there 
is  not  a  total  failure  of  title,  but  only  an  incumbrance,  the 
measure  of  damages  is  the  amount  the  vendee  was  compeUed 
to  pay  to  protect  his  possession.*" 

§  77B.  Warrant  of  indorsements. 

It  haa  been  held  in  Massachusetts,***  that  where  a  warranty 
is  given  that  the  indorsements  on  a  note  are  genuine,  and  they 
prove  to  be  forged,'the  measure  of  damages  will  be  the  differ- 
ence between  the  amount  of  the  note  and  its  actual  value, 
whatever  that  may  be.*" 

It  has  been  decided  in  the  same  State,  in  an  action  of  assump- 
sit, brought  on  a  warranty  of  an  indorsement  as  genuine,  that 
the  plaintiff  was  entitled  to  recover,  as  part  of  his  damages,  the 

•u  See  S  76ta.  ■••  Sargent  r.  Currier,  49  N.  H.  310, 6 

In  Tennessee  the  courts  have  ppplied  Am.  Rep.  S24. 

to  actions  on  covenants  for  the  failure  So  irtieic  the  goods  were  subject  to 

of  title  to  chattels  the  same  measure  as  a  patent,  plaintiff  could  recover  tbe 

in  the  case  of  land,  which  in  that  State  amount  Decessarily  paid  the  pateoUe 

is  the  price  paid  and  intereet.    Critten-  for  the  right  to  use  them.    National  M. 

den  V.  Poaey,  1  Head,  311;  and  see  E.  B.  Co.  v.  Gotham,  125  App.  Div. 

Ware  ».  Weathnall,  2  McCord,  413.  101,  109  N.  Y.  Supp.  460. 

«  WUkinson  v.  Ferree,  24  Pa.  190.  •"  Coolidge  p.  Brigham,  I  Met.  547. 

See  Willistfln  on  Sales,  {  615.  •"  Thrall  v.  Newell,  19  Vt.  202,  *T 

*■*  Harper  v.  Dotson,  43  la.  232,  22  Am.  Dec.  682.     But  see  Aldridi  f; 

Am.  Rep.  246.  Jackson,  5  R.  I.  218. 
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costs  incurred  by  him  in  an  unsuccessful  suit  against  the  sup- 
posed indorser,  if  the  plaintiff  commenced  the  suit  in  good  f^th, 
not  luiowing  that  the  signature  was  foiled,  and  gave  the  war- 
rantor seasonable  notice  of  the  pendency  of  the  suit,  and  re- 
quested him  to  furnish  evidence  of  the  genuineness  of  the 
signature;  and  the  court  held  that  the  rule  ^tablished  In  ac- 
•  tions  for  a  breach  of  the  covenant  of  warranty  in  the  conveyance 
of  real  estate,  must  govern  the  case.*** 

In  Wisconsin,  the  measure  of  damages  on  breach  of  an  Im- 
plied warranty  of  an  indorsement  has  been  held  to  be  the 
difference  between  the  values  of  the  note  with  and  without  the 
indorsement,  and  the  costs  and  reasonable  expenses  of  suing 
the  other  indorsers,  the  question  of  notice  not  being  raised. 
The  defendant  was  allowed  to  show  the  insolvency  of  the  in- 
dorser.*" 

§  776.  That  a  certain  sum  is  due. 

In  an  action  for  breach  of  such  a  warranty,  the  warrantee 
can  recover  what  the  note  of  such  a  maker  would  be  worth,  e.  g., 
what  a  judgment  against  him  would  be  worth.  Prima  facte,  the 
amount  recoverable  would  be  the  whole  amount  due  on  the 
note  at  the  time  the  suit  was  brought.'™  So  where  the  assignor 
of  a  judgment  covenanted  that  there  was  due  a  certain  sum, 
and  that  he  would  not  discharge  the  judgment,  it  being  proved 
that  he  had  previously  discharged  one  judgment  debtor,  the 
plaintiff  was  allowed  to  recover  the  difference  between  the 
actual  value  of  the  judgment  and  the  value  ic  would  have  had 
if  the  debtor  had  not  been  discharged,  and  this  although  the 

"'Coolidge  V.  Brigfaam,  6  Met.  68;  or's  title,  if  it  wbb  obtaioed  irithout 

Swett  0.  Patrick,  12  Me.  9.    In  Ala-  fraud  or  collusion,  upon  notice  given 

bams,  it  is  held  that,  in  an  action  by  to  him  of  the  pendenc}'  of  the  action, 

the  vendee  of  petsoual  property  againat  And  the  measure  of  damages  iQ  an  &c- 

the  vendor,  upon  a  warronty  of  title,  a  tion  for  a  breach  of  a  warranty  of  title 

judgment  against  the  vendee,  at  the  on  the  aale  of  personal  property,  cannot 

instance  of  a  third  person,  claiming  to  exceed  the  damages  sustained  by  the 

be  the  rightful  owner,  of  which  suit  vendee.    Salle  n.  Light,  4  Ala.  7U0. 

the  vendor  had  no  notice,  is  not  evi-  •"  Giffert  v.  West,  33  Wis.  «17. 

dence  to  prove  that  the  title  of  the  lat-  "*  Uniud  StaU»:  Head  v.  Oreeo,  6 

ter  was  defective.    But  it  aeema  that  Bisa.  Sll. 

such  judgment  is  admiamble  to  prove  Mirmeaola:  Book  Co.  v.  Maybell,  80 

the  amount  of  damages  recovered,  and  Minn.  241,  90  N.  W.  392. 
ia  oondusive  of  the  vatidity  of  the  veud- 
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price  paid  was  only  ten  per  ceot  of  the  amount  of  the  judg- 
mrat."'  Where  at  the  deCeodant's  request  suit  had  beat 
brot^t  without  suooeee  by  the  plaintiff,  he  may  reooTer  the 
coete  of  that  suit."' 


§  777.  Fnmd  in  sale  ^  chattels- 

In  a  case  in  New  York,*^'  the  Court  of  ^peals  said:  '"Die 
measure  of  damages  in  as  actian  upon  a  waixanty,  and  for 
fraud  in  the  s^  of  pwsoual  propraty,  are  the  Bama.  In  dther 
case  they  are  detenniued  by  the  diffuenee  in  ^ue  between 
the  article  sold,  and  what  it  should  be  aooording  to  the  war- 
ranty or  r^resaitation,"  and  tiiia  has  usually  been  stated  ai  a 
general  rule.*'*    So  where  the  defendant  seAd  to  the  |daintiff 


»>  Bennett  ■>.  Buchan,  61  N.  Y.  222, 
19  Am.  R^.  272. 

1)  Smith  t>.  Corege,  S3  Ark.  295,  14 
8.  W.  93. 

•"  Whitney  b.  Allaim,  1  N.  Y.  306, 
312. 

*>*  Arkatuat:  MortoB  v.  Scnil,  28  Aifc. 
28»;  TbunpHMi  >.  Bertnnd,  29  Aik. 
730;  iUy  v.  Drer.  S7  Aik.  Ml,  21 
8.  W.  1064. 

Cai^omia:  Spredceh  e.  GonUt,  152 
Cal.  383,  92  ^e.  1011;  Nahar  e.  Hao- 
KB,  12  Cal.  App.  870,  107  Pad.  965. 

Colorado:  Herfort  v.  Cramer,  7  Colo. 
483. 

Florida:  WiUiuns  t>.  McFadden,  23 
Fla.  143, 1  So.  618, 11  Am.  St.  Step.  349. 

Georgia:  MUUrone  v.  Dillon,  100  Ga. 
665,  28  8.  E.  385. 

lUinou:  Window  v.  Newlao,  45  IU. 
145;  Cox  i>.  GeAiD,  38  UL  App.  340; 
Chryatal  v.  Leva],  144  HI.  Ai^.  633. 

Indiana:  McAvoy  n.  Wright,  26  Ind. 
22,  87  Am.  Dec.  346;  Bomuui  s.  Clem- 
mef,  60  Ind.  10;  NyaswaadfT  ■.  Low- 
man,  124  Ind.  584,  24  N.  £.  355;  Briar 
p.  Mankey  (Ind.  App.J,  B3  N.  £. 
672. 

/owi;  Likes  v.  Baer,  S  la.  308;  Baddy 
V.  Henry,  113  la.  462,  86  N.  W.  771,  68 
L.  a.  A.  766;  Waifidd  >.  Clark,  118  la. 
W,  91N.  W.  888. 

e  Bank  v.  Gaits- 


UU,  37  8.  W.  I«D,  IS  Ky.  L.  Ri^.  532; 
Drake  t>.  HolbnMik,  92  S.  W.  WT,  38 
Ey.  L.  R.  1319;  IXHig  b.  Douthitt,  134 
8.  W.  463  (bnt  Me  Cmw  ».  Datmy,  1 
litt.  278;  Singleton  o.  Kennedy,  9  B. 
Mon.  222;  Ugon  t.  Hintcai,  125  8.  W. 
804). 


102  Han.  439;  Whiting  *.  Price,  172 
Maw.  240,  51  N.  B.  10S4;  Hwisude  v. 
RuSn.  172  Man.  OD,  52  N.  E.  5K. 

MMwm:  V*v  v.  HHk,  37  Micfa. 
41S;  JadEMn  *.  -OoUing,  30  ISiA.  £57; 
Totteo  V.  Burhams,  91  Mich.  495,  51 
N.  W.  1119,  30  Am.  St.  Rep.  492; 
BfMted  r.  PmtIh,  94  Mich.  IM,  53 
N.  W.  OQl,  34  Aw.  St.  Rep.  334; 
Smith  V.  Werkheisw,  1S2  Mich.  177. 
116  N.  W.  964,  15  L.  H.  A.  (N.  S.) 
1002.  (See  Woohmtfe^  p.  HunaK  7S 
Mieh.  545,  43  N.  W.  464.) 

MiMouri:  Atchiaon  County  Bank  f. 
Byet^  139  Mo.  627,  41  S.  W.  325; 
Ryan  p.  MiUer  (Mo.  Afv.),  139  S.  W. 
128. 

Ar*bra«iba:  Yming  v.  Hlley,  19  Neb. 
543;  Wofdman  p.  Wirtebaugh,  23  Ndi. 
490,  35  N.  W.  216. 

Neiv  BampAirt:  Fiik  tr.  TSidta,  H 
N.  B.  535;  Page  p.  Paik«,  4DN.  H.47, 
80  Am.  Dec.  172, 43  N.  H.  303;  Curi: 
Mooie.41  N.E.  131;  Noya 
58  N.  H.  502. 
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a  bond  and  mortgage,  which  afterwards  proved  voidable,  at 
less  than  the  face  viUue,  and  the  {^untiff's  reoovery  on  the  bond 
was  xestricted  to  the  amoMBt  he  hod  paid,  he  was  allowed  to 
recover  ol  the  defendant  the  ctiffo^noe  between  the  face  of  the 
bond  and  the  unount  he  had  reoovered  upon  the  bond.*^^ 
In  GrisBler  v.  FowerB  "*  the  court  said: 

"The  estcqi^wl  created  by  a  false  representation  acted  upon 
is  commMuurate  with  the  thing  rqiresented,  and  operates  to 
pot  the  party  entitled  to  the  ben^t  of  the  estoi^  in  the  same 
poaitiOD  as  if  the  thing  represented  was  true,  and  when  the  i>^>- 
resentation  is  made  on  the  sale  <rf  a  chattel  or  security,  the 
remedy  of  the  inirohasn-  is  not  limited  to  a  recovery  simply 
of  tine  money  advanced,  if  the  purchaser  would  rec^ve  a  ben> 
efit  beytmd  t^iat  if  the  facts  had  been  as  r^reeented." 

Wha«  the  defendant  sold  to  tiw  plaintiff  slaves  in  which, 
as  it  proved,  the  vendor  had  only  a  life  estate,  the  same  general 
rule  was  followed,  but  it  was  held  that  what  occurred  between 
the  sale  and  the  trial  should  be  coneodered,  such  as  the  death 


Nne  York:  HubbeU  t>.  Ma^,  50 
N.  Y.  480;  Miller  o.  fiuber,  66  N.  Y. 
658;  Knimm  ■>.  Brach,  96  N.  Y.  3S8; 
Vul  v.  Reynolds,  118  N.  Y.  297,  23 
N.  E.  301;  Yeomans  s.  BeU,  151  N.  Y. 
330,  45  N.  E.  632;  Gr»TW  r.  Spusr.  SB 
Barb.  349;  Mhhou  b.  Raplee,  66  Baib. 
ISO;  Wyeth  n.  Morris,  13  Hud,  838; 
BMMdiot  p.  GiuKHan  Trust  Co.,  91 
App.  Div.  103,  86  N.  Y.  Siq^.  370; 
Davidge  s.  Ouardian  Trust  Co.,  136 
App.  Div.  78,  120  N.  Y.  Supp.  628; 
Spotten  p.  De  Freest,  140  App.  Div. 
792,  126  N.  Y.  Supp.  497. 

Norfi  CamUaa:  Snul]  e.  Fool,  30 
N.  C.  47;  Lumi  v.  Sliermer,  93  N.  C. 
164;  Robertson  c.  H&Hon,  72  S.  £.  816. 

NcrthDakUa:  f^Tgo  Gas  &  Coke  Co. 
p.  Faigo  Obs  &  Electrio  Co.,  4  N.  D. 
219,  £9  N.  W.  lOeS,  37  L.  R.  A.  593; 
Bean  r.  Wright,  14  N.  D.  26, 103  N.  W. 
632. 

Ohio:  Norton  v.  Parker,  17  Ohio  Cir. 
Ct.  714,  8  Ohio  C3r.  Deo.  K72. 

PenntB&onui;  Stetson  v.  Crocks^, 
£2  Pa.  230. 


SmOk  Dakota:  McCab«  •.  Deeoaytm, 
20  B.  Dak.  681,  108  N.  W.  341. 

Tennestee:  H<^g  v.  Card  welt,  4 
Sneed,  151. 

Texas:  Dayeoport  v.  Anderson,  28 
a.  W.  922  (Tex.  Civ.  ^p.);  Ford  v. 
Oliphant,  32  S.  W.  437  (Tex.  Gv. 
App.);  Carson  v.  Houvels,  £1  S.  W. 
290  {Tac  Qv.  App.);  Pitman  b.  Self, 
127  S.  W.  907  (Tex.  Gv.  App.);  Heed 
D.  Holloway,  127  S.  W.  1189  (Tex.  Civ. 
App.).  See,  however,  Wimple  u.  Pat~ 
tersoB  (Tex.  Civ.  App.),  117  S.  W. 
1034;  Geo:^  v.  Hwe,  100  Tex.  44,  93 
S.  W.  107,  8  L.  R.  A.  (N.  8.)  804,  123 
Am.  St.  Rfip.  772. 

Vtnntml;  Woodward  v.  ThaoW,  21 
Vt.  £80,  62  Am.  Dec.  73. 

Witamnn:  Waroer  v.  Benjamin,  89 
Wk.  290,  62  N.  W.  179,  46  Am.  St. 
Rep.  834. 

"Orissler  v.  Powers,  81  N.  Y.  67; 
Miller  v.  Zeimer,  12  Daly,  126. 

«81  N.  Y.  67,  61,  37  Am.  Sep. 
475. 
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of  a  slave,  and  an  improvement  in  the  health  and  probable 
length  of  life  of  the  defendant.*" 

*  So,  where  case  was  brought  for  fraud  and  deceit  in  the 
sale  of  a  vessel,  which  was  represented  to  be  Briti^,  whereas 
in  fact  she  was  Spanish,  Story,  J.,  before  whom  the  cause  was 
tried,  held  the  rule  of  damages  to  be  the  difference  betweoi 
the  value  of  the  vessel  if  she  had  been  what  she  was  represented 
to  be,  and  her  actual  value,  together  with  such  part  of  the 
costs  of  repairs  laid  out  on  her,  on  faith  of  the  false  represen- 
tations, as  the  jury  should  see  fit  to  allow.'" 

So,  again,  where  fraud  has  been  jaacticed  in  a  sale,  as  of  a 
horse,  the  measure  of  damages  was  held  to  be,  as  in  an  action 
tor  the  breach  of  warranty,  the  difference  between  the  value 
of  the  article  sold  and  the  value  of  such  an  article  as  it  was 
represented  to  be,  evea  if,  at  the  time  of  the  sale,  the  property 
was  fairly  worth  the  price  paid.*™  ** 

The  contract  price  is  frequently  taken  as  the  value  of  the 
property  represented,'*'  and  in  the  absence  of  other  evidence 
of  value,  it  is  properly  so  taken.  If  the  plaintiff  rescinds  the 
contract  on  account  of  the  fraud,  upon  returning  the  considoa- 
tion  he  may  recover  the  purchase  money  and  interest.*" 

$  776.  Smith  v.  BoUes. 

The  Supreme  Court  of  the  United  States,  however,  has 
refused  to  follow  this  well-established  rule.  In  an  action  <^ 
tort  for  fraud  in  the  sale  of  stock,  it  was  held  that  the  measure 
of  damages  was  not  the  same  as  upon  breach  of  warranty, 
but  was  compensation  for  the  injury  done  by  the  fraud,  that 
is,  the  purchase  money  less  the  actual  value  of  the  stock."' 
Fuller,  C.  J.,  stud: 

"The  measure  of  dam^es  was  not  the  difference  between 
the  contract  price  and  the  reasonable  market  value  if  the  prop- 
erty had  been  as  represented  to  be,  even  if  the  stock  had  been 

■"Campbell  v.  Hillnian,  15  B.  Mon.  Carr  v.  Moore,  41  N.  H.  131;  Lmin  w. 

508,  ei  Am.  Dec.  195.  Sbmnef,  93  N.  C.  1«4;  McObe  ft 

>"  Sherwood  r.  Suttoa,  S  Mason,  1,  DeBooym,  20  8.  Dak.  681,  108  N.  W. 

9.  341. 

»  StUee  V.  White,  11  Met.  (Mttss.),  •"  Huik  c  Brownell,  120  Q.  161. 

356.  "  Smith  «.  Bollw,  132  U.  S.  125, 139, 

»  Eeteil  V.  Mjers,  56  Mise.  800;  33  L.  ed.  279,  10  Sup.  a.  39. 
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worth  the  price  paid  for  it;  nor  if  the  stock  were  worthless  could 
the  plaintiff  have  recoTered  the  value  it  would  have  had  if  the 
property  had  been  equal  to  the  representations.  What  the 
plaintiff  might  have  gained  is  not  the  question,  but  what  he 
had  lost  by  being  deceived  into  the  purchase.  The  suit  was 
not  brought  for  breach  of  contract.  The  ^t  of  the  action  was 
that  the  plaintiff  was  fraudulently  induced  by  the  defendant 
to  purchase  stock  upon  the  faith  of  certain  false  and  fraudulent 
representations,  and  so  as  to  the  other  persons  on  whose  claims 
the  plaintiff  sought  to  recnver.  If  the  jury  believed  from 
the  evidence  that  the  defendant  was  guilty  of  the  fraudulent 
and  false  representations  alleged,  and  that  the  purchase  of  stock 
had  been  made  in  reliance  thereon,  then  the  defendant  was 
liable  to  respond  in  such  damages  as  naturally  and  proximately 
resulted  from  the  fraud.  He  was  bound  to  make  good  the 
loss  sustained,  such  as  the  moneys  the  plaintiff  had  paid  out 
and  interest,  and  any  other  outlay  legitimately  attributable  to 
defendant's  fraudulent  conduct,  but  this  liability  did  not  in- 
clude the  expected  fruits  of  an  xmreali^ed  speculation.  The 
reasonable  market  value,  if  the  property  had  been  as  repre- 
sented, afforded,  therefore,  no  proper  element  of  recovery. 

"Nor  had  the  contract  price  the  bearing  given  to  it  by  the 
court.  What  the  plaintiff  pwd  for  the  stock  was  properly 
put  in  evidence,  not  as  the  baas  of  the  application  of  the  rule 
in  relation  to  the  difference  between  the  contract  price  and 
the  market  or  actual  value,  but  as  estabUshing  the  loss  he  had 
sustained  in  that  particular.  If  the  stock  had  a  value  in  fact 
that  would  necessarily  be  applied  in  reduction  of  the  damages, 
'The  damage  to  be  recov^^  must  always  be  the  natural  and 
pTOximaie  consequence  of  the  act  complained  of,'  says  Mr. 
Greenleaf ;  "*'  and  'the  test  is,'  adds  Chief-Justice  Beasley  in 
Crater  v.  Binninger,'^^  'that  those  results  are  proximate  which 
the  wrongdoer  from  his  position  must  have  contemplated  as 
the  probable  consequence  of  his  fraud  or  breach  of  contract.'" 

The  doctrine  of  this  case,  which  is  the  law  of  the  Federal 
Courts,  is  accepted  in  several  jurisdictions."' 

~  Vol.  2,  S  256.  179  U.  S.  116, 21  Sup.  Ct.  84,  46  L.  ed. 

«  33  N.  J.  L.  613.  113;  McHoee  tr.  Eanwhaw,  66  Fed.  684, 

M  VnUed  Slale*:  Sigsfua  v.  Porter,     5  C.  C.  A.  210;  The  NonuaiuuA,  62 


itizecy  Google 


1626  CONTRACTS  OF  fldLE  §778 

The  rafiodecufendi  of  this  oaae  would  soem  to  be  that  the  ac- 
tion WW  brought,  not  vpoa  the  oontnct  of  wairsnty,  but  for  a 
tort.  Oxnpraiflation  ia  asked  for  loss  caused  by  the  defoidant's 
fdse  atatenerUs;  uid  to  detennine  its  amount,  the  question 
should  be,  what  greater  amount  at  [wopsrty  would  the  phintiff 
have  if  the  defendant's  statements  had  not  been  made?  Hie 
plaintiff's  loss  is  not  the  value  of  his  ha^ain;  for  it  is  necessary 
to  the  very  maintenance  oi  the  action  to  show  that  (he  bar^in 
would  not  have  been  made  if  &b  defeoidant  had  not  made  tJie 
false  statements  complained  of.  H  these  had  not  been  made, 
therefore,  the  plaintiff  would  have  the  coneid^ation  he  paid, 
but  nothing  more;  and  the  difference  between  that  constdcim- 
tion  and  the  actual  value  of  the  prc^>£7ty  repreaoits  all  Hib  loss 
that  was  caused  by  the  defendant's  tort.  It  is  usually  said  that 
if  the  statements  had  not  been  false  the  plaintiff  would  have 
property  of  the  quality  represmted,  which  he  loses  by  the  de- 
fendant's wrraig,  and,  therefore,  that  his  loss  is  measured  by 
the  rule  as  ordinarily  stated.  To  this  tiie  answer  seems  to  be 
that  the  defendant's  tort  did  not  consist  in  the  falaeness  of  the 
statemmt,  but  in  the  making  of  the  statement  fraudulent^; 
the  result  of  the  tort  being  not  to  <diange  the  vahie  of  a  bargain, 
but  to  cause  the  plaintiff  to  part  with  his  property  against  his 
will.  The  whole  value  of  the  consideration  would  be  the  amount 
to  be  recovered,  if  the  rule  of  reduction  of  damages  did  not  re- 

Pad.  489,  481;  WilBon  t>.  New  V.  8.  St.  Rep.  491;  Frevnso  v.  F.  P.  Har- 

Cattle  Ranch  Co.,  73  Fed.  99«,  20  C.  bau^  Co.,  130  N.  W.  1111. 

C.  A.  244;  RockefeUer  c.  Menitt,  76         JV«tD  /crwy;  Crater  v.  BinningeT,  33 

Fed.  009,  22  C.  C.  A.  608,  3fi  L.  R.  A.  N.  J.  L.  613,  OT  Am.  Dec.  737. 

633;  HiniiwiM  0.  First  Nat.  Bank,  112         Ortgtn:  CaiMtaii  d.  Stui^a,  29  Ore. 

Fed.  931,  fiO  C.  C.  A.  623,  67  L.  £.  A.  331,  43  Pac.  666. 

108;  Fittebiui  L.  hm.  Co.  c  Northern         Penruyb>an*a:  High  >.  Benet,   148 

C.  L.  Ins.  Co.,  140  Fed.  888;  KeU  p.  Pa.  261,  23  Atl.  1004. 

TMBchard,  143  Fed.  18,  73  C.  C.  A.         WaMngtan:    TaoiHna    r.    Taorana 

202.  light,  etc.,  Co.,  17  Wash.  468,  SO  Pac 

MoTT^and:  PcnderKaat  t>.  Reed,  29  65;  lOieh  v.  Mclatuiff,  114  Pac.  184. 
Md.308,96Ain.  De<:.539;Bu«:hinanp.         The  saine  rule  applies  U>  aaka  oT 

Codd,  S2  Md.  202,  209.  land  induced  by  fraud  of  the  rcndw. 

Minaetola:  Reynolds  c.  FnnUin,  44  AtwalCT  v.  Wlutemaa,  41  Fed.  427; 

Minn.  30,  46  N.  W.  139,  20  Am.  St.  Glaeful  v.  Northern  Pac.  Rj.,  43  Fed. 

Rep.  640;  Redding  v.  Godwin,  44  Minn.  900;  Sigafus  r.  Porter,  179  U.  S.  110, 21 

355,46  N.W.  663;  Wallaoeo-HanoweU,  8.  C.  34,  45  L.  ed.  113;  piMt,  (1029. 
56  Minn.  501,  68  N.  W.  292,  46  Am. 


^.y  Google 


§  779  ENGLISH  ROLE  1627 

quire  the  vaJue  of  property  obtfuaed  by  the  defoidaDt's  act 
to  be  subtracted. 

Under  this  doctrine  lost  profits  cannot  be  allowed,  but  any 
fact  bearing  on  the  actual  value  of  the  property  received  is 
admissible, «.  g.,  the  coet  of  repairs  needed  to  put  it  in  condition 
for  uae.***  If  notwithstanding  the  misrepreaentation  the  prop- 
erty waa  Actually  worth  what  was  piud  for  it,  there  can  be  no 
recovery  in  an  action  for  deceit. '^  But  the  vendee  lb  not  reme- 
diless; there  is  nothing  in  the  doctrine  of  Smith  v.  Bollea  which 
excludes  the  vendee  from  suing  for  breach  of  warranty.*"  In 
that  ease  he  is  entitled  to  have  the  representation  made  good. 

§  7T9.  English  rtile. 

The  rule  in  England  accords  with  the  doctrine  of  Smith  v. 
Bolles.  In  Peek  v.  Derry,***  an  action  for  false  representations 
in  the  sale  Of  shares,  Cotton,  L.  J.,  delivering  the  opinion  of 
the  Court  of  Appeal  on  the  question  of  dami^es,  said:  "The 
damage  to  be  recovered  by  the  plaintiff  is  the  loss  which  he 
sustained  by  acting  on  the  representations  of  the  defendants. 
That  action  was  taking  the  shares.  B^ore  he  was  induced  to 
buy  the  shares,  he  had  the  £4,000  in  his  pocket.  The  day  when 
the  shares  were  allotted  to  him,  which  was  the  consequence  of 
his  action,  he  paid  over  the  £4,000  and  he  got  the  shares;  and 
the  loss  sustained  by  him  \h  consequence  of  his  acting  on  the 
representations  of  the  defendants  was  having  the  shares,  in- 
stead of  having  in  his  pocket  the  £4,000.  The  loss,  therefore, 
must  be  the  difference  between  his  £4,000  and  the  tbeA  value 
of  the  diaree."  And  Sir  James  Hannen  added:  "The  question 
is,  how  much  worse  off  is  the  plaintiff  than  if  he  had  not  bought 
the  shares?   If  he  had  not  bought  the  diares  he  would  have  had 

.  ■*  Nashua  Sav.  Bank  c.  BtirHngton  679;  Goodwin  v.  Wilbur,  I04  tD.  App, 

fSectric  lading  Co.,  100  Fed.  673.  45. 

•"  VnUed  StatM-.  KeU  v.  Trenchaid,  •"  Wilson  v.  New  U.  S.  Cattle  Randi 

142  F«d.  16,  73  C.  C.  A.  202.  Co.,  73  Fed.  994,  36  tJ.  S.  App.  634, 

AftanMoto:    Alden    o.    Wri^t,    47  20  C.  C.  A.  244. 

Minn.  226,  49  N.  W.  767.  •"  37  Ch.  Mv.  641,  581,  UW;  aee.. 

That  the  value  of  the  property  is  to  TwycroOB  v.  Gfant,  2  C.  P.  Div.  469, 

be  mtimated  not  at  the  time  of  the  sale  544;  McConnell  ■>.  Wright,  [1903]  1  Ch. 

but  at  the  time  the  fraud  was  discov-  546, 
end,  aee  Sauth  ■>.  Duffy,  67  N.  J.  L. 
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his  £4,000  in  his  pocket.    To  ascertain  his  loss  we  roust  deduct 
from  that  amount  the  reaJ  value  of  the  thing  he  got." 

§  780.  General  discussion. 

Since  the  action  sounds  in  tort  the  natural  rule  for  dami^es 
is  that  adopted  by  the  Supreme  Court.  If  the  fraud  had  been 
perpetrated  by  some  third  person  inducing  the  vendee  to  pur- 
chase there  can  be  no  doubt  as  to  the  measure  of  damages:  the 
plaintiff  would  then  be  entitled  only  to  the  difference  between 
^at  he  paid  and  what  he  received.  Ix^caUy  it  should  make 
no  difference  that  the  fraud  was  perpetrated  by  the  vendor, 
instead  of  by  the  third  person.  And  to  have  a  different  rule 
might  lead  to  pecuUar  results.  Thus,  suppose  a  fraud  were 
jointly  perpetrated  by  the  seller  and  a  third  person.  It  is  a 
strange  rule  of  law  which  would  give  a  different  measure  of 
damages  in  an  action  against  one  joint  tort  feasor  from  that 
given  in  an  action  against  the  other,  yet  that  would  seem  to  be 
the  consequence  of  the  old  rule. 

At  B3iy  rate  if  a  different  rule  is  to  be  applied  against  the 
vendor  some  affirmative  reason  for  so  doing  must  be  shown. 
Let  us  examine  some  of  the  reasons  advanced.  It  is  usually 
urged  that  the  misrepresentation  ^ves  rise  to  an  action  for 
breach  of  warranty  as  well  as  an  action  for  deceit,  and  that  it 
is  absurd  to  apply  a  different  rule  of  compensation  according 
to  the  form  of  the  action.  First  of  all  it  is  to  be  noted  that 
this  reason  proceeds  upon  the  assmnption  that  the  same  facts 
^ve  rise  dther  to  an  action  for  breach  of  warranty  or  for  de- 
ceit; in  other  words,  that  these  actions  are  merely  alternative 
forms  of  relief  for  the  same  wrong.  If  this  were  so  the  aigu- 
ment  would  have  weight.  But  it  is  an  erroneous  assump- 
tion arising  from  a  confusion  by  the  courts  of  three  different 
actions:  (1)  the  action  of  assumpsit  for  breach  of  warranty; 
(2)  the  action  of  tort,  in  the  nature  of  deceit,  for  breach  of  war- 
ranty; (3)  the  strict  action  of  deceit.  As  we  have  seen  *"  all 
three  forms  of  action  sprang  from  a  common  origin — the  old 
action  of  deceit.  But  the  requisites  for  an  action  on  the  war- 
ranty gradually  lapsed.  No  scienter  was  required;  ***  and  in 
time  a  mere  representation,  which  in  fact  was  untrue,  gave  rise 

"•  Supra,  i  761a.  »'  WiUistgo  on  Solee,  {{  195  el «;. 
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to  an  action  for  breach  of  warranty;  and  the  action  might  be 
brought  either  in  assumpsit,  or  in  tort.  The  requisites  for 
both  were  identically  the  same,  and  hence  in  this  instance 
the  strict  logic  of  the  law  has  readily  yielded  to  common  com- 
mercial understanding  and  the  same  measure  of  damages  is 
now  appUed  to  either  form  of  action.  But  the  reasons  which 
justify  ignorii^  the  distinctions  between  the  action  of  assump- 
sit and  the  action  of  tort  in  the  nature  of  deceit  do  not  apply 
when  we  are  considering  the  strttst  action  of  dec^t.  For,  just 
as  the  action  of  assump^t  itself  originated  in  the  action  of 
deceit,''*  and  developed  into  a  separate  action,  to  redress  a 
dbtinct  wrong,  so  the  actions  for  breach  of  warranty  have  be- 
come distinct,  from  the  old  action  of  deceit.  The  requisites  of 
the  three  actions  are  not  the  same.  The  very  gist  of  the  action 
of  deceit  is  fraud, — an  element  unnecessary  to  an  action  on  the 
warranty.  It  is  true  that  the  fraudulent  representation  also 
^ves  rise  to  an  action  on  the  warranty.  But  the  converse  is 
not  true;  an  action  of  warranty  may  be  brought  when  deceit 
does  not  he.  Hence  it  follows  that  the  additional  element  of 
fraud  creates  a  whoUy  distinct  wrong,  with  a  remedy  peculiar 
to  itself.  The  fact  that  under  some  circumstances  this  remedy 
does  not  give  the  vendee  so  much  as  the  remedy  for  another 
wrong  incidentally  done,  is  simply  a  reason  for  seeking  that 
other  rranedy. 

§  781.  Consideratioiis  of  practical  justice. 

Are  tliere  any  reasons  of  practical  justice  that  require  the 
courts  to  treat  the  action  of  deceit  as  equivalent  to  an  action 
for  breach  of  warranty?  Let  us  consider  this  question,  first 
from  the  point  of  view  of  the  vendee;  second  from  the  point  of 
view  of  the  vendor. 

Adherence  to  logical  principles  can  by  no  possibility  work  a 
hardship  to  the  vendee.  If  his  damages  in  an  action  of  deceit, 
imder  the  Smith  v.  BoUes  rule,  are  less  than  tmder  the  other 
rule,  he  has  simply  made  a  blunder  in  suing  for  the  fraud.  He 
has  the  right  to  sue  in  assumpsit  for  breach  of  warranty.*" 
This  circumstance  also  disposes  of  the  objection  that  under 

*»5wpra,  S761.  Co.,  73  Fed.  994,  36  U.  S.  App.  634, 

»  Wilson  t>.  New  U.  S.  Cattle  Ranch     639,  20  C.  C.  A.  244. 
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the  Smith  v.  BoUes  doctrine  a  vaidoT  can  with  impunity  mia- 
repreeent  the  goods  since  he  is  certain,  ultimately,  to  realiie 
the  actual  value  of  the  goods  and  thus  can  lose  noliiing  by 
his  fraud. 

On  behalf  of  the  vendor  it  is  urged  that  ev^i  though  he  did 
misrepresent  the  goods  yet  he  Should  not  lose  the  b«sKfit  of 
his  bargain.  Suppose  for  ex&m[de  that  the  vendee  was  in- 
duced to  pay  $11,000  for  goods  actually  worth  S9,000,  but 
which  would  have  been  worth  910,000  if  the  represaitationB 
were  true.  Under  the  rule  in  Smith  v.  BoUee  the  vendee's 
recovery  would  be  $2,000.  Under  the  othor  rule,  $1,000.  It 
is  contended  that  if  the  vendee  was  willing  to  give  $11,000  for 
$10,000  worth  ctf  goods  he  should  have  no  redress  to  that  ex- 
tent. But  this  is  not  &a  argument  against  tiie  &mth  v.  Bollea 
doctrine;  it  is,  rather,  an  argument  against  the  measure  of  dam- 
ages generally  adopted  in  actions  of  deceit,  wheth^  against 
vendors  or  third  parties.  It  has  frequently  be^  rejected  by 
the  courts,  when  ui^ed  by  a  fraudulent  third  piui^y,  on  this 
ground;  there  is  no  basis  for  assuming  that  the  vendee  would 
have  given  $10,000  for  the  goods  if  there  had  been  no  misrep- 
resentation. Indeed,  the  qualities  which  the  goods  were  rep- 
resented to  have  had  may  have  been  the  very  thing  t^t 
induced  the  vendee  to  purchase  at  an  exeeasivfl  valuation. 
Where  such  a  doubt  exists  it  does  not  lie  in  the  mouth  of  Uie 
fraudulent  person  to  ask  to  have  the  doubt  resolved  in  his 
favor.  The  same  reasoning  ^iphes  when  tiie  vendor  is  the 
defendant. 

Moreover,  the  tAd  rule  is  really  incon^stent  with  allow- 
ing a  defrauded  vendee  the  wrfl-recognized  alternative  remedy 
of  rescisNon.  The  fact  that  he  has  this  remedy  shorn  con- 
clusively that  the  vendor  has  no  such  "right  to  the  benefit  of 
his  bargain"  as  is  claimed.  And  if  this  benefit  can  be  taken 
away  from  him  where  resdswon  is  possible,  it  is  difficult  to  see 
why  the  vendee's  right  should  be  less  where  resdsMon  is  im- 
practicable or  where  he  electe  to  pursue  the  alternative  ronedy 
and  sue  for  the  tort.  The  amount  of  the  damages  to  be  re- 
covatd  in  tort  should  therefore  be  as  nearly  as  possible  equiva- 
lent to  rescission.  And  this  result  is  just  wtiat  the  Smith  v. 
BoUes  rule  acoomplidies. 
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Instead  of  finding  positive  reasons  for  departii^  from  the 
logical  measure  of  damages  in  an  action  of  tort,  therefore,  the 
reasons  both  theoretical  and  [suctical  seon  to  support  the  Smith 
V.  Bollee  doctrine.  The  defrauded  vendee  has,  accordingly, 
three  alternative  remedies:  '** first,  rescission  and  recovery 
of  the  consideration;  second,  an  action  for  deceit  and  recovery 
for  his  actual  loss,  i.  e.,  the  difference  between  the  value  of 
what  he  parts  with  and  of  what  he  receives;  third,  an  action  for 
breach  of  any  warranty  cont^ned  in  the  contract  of  purchase 
and  recovery  of  the  difference  in  values  between  the  property 
as  recdved  and  the  value  as  warranted. 

V. — FoRBioN  Law 
S  782.  Justinian's  laws. 

*  The  general  language  of  the  Roman  law  is,  that  in  case  of 
the  breach  of  contract  of  sale  by  non-delivery,  the  measure  of 
dam^es  is  all  that  the  buyer  loses  or  fails  to  gain  in  relation  to 
the  thing  itself,  over  and  above  the  price  paid;  id  quod  interest 
propter  rem  ipsam  non  kabUam.  And,  embarrassed  by  no  form 
of  action,  the  civil  law  inquires  in  each  case  into  the  motives 
of  the  defendant,  and  apportions  the  damages  according  to  his 
delay,  fault,  or  fraud. 

The  langu^e  of  the  Digest  on  the  subject  of  damages  for 
non-delivery  is  as  follows:  Si  res  vendiia  non  tradatur,  in  id 
quod  interest  agitur;  hoc  est  quod  rem  habere  interest  emptoris."^ 
Si  Iraditio  rei  vendiUx,  jvxta  emptoris  coniractum,  procacia  lendi- 
toris  non  fiat,  quatiti  interesse  compieri  emptumemfuerit  arbHratus 
praees  provindtje,  tantum  in  condemnaiionis  taxationem  dediicere 
cwabU.  Hoc  avtem  pretium  egreditur,  si  pluris  irUerest  quam 
res  vaiet,  vel  empta  eat.  And  so,  again,  Quum  per  venditorem 
steterit  quominus  rem  tradat,  omnia  tttUitas  emptoris  in  cestima- 

***  Wibon  tr.  New  U.  S.  Cattle  Ranch  been  duty  performed  by  both  partiea," 

Co.,  73  Fed.  OM,  20  C.  C.  A.  244,  36  i.  e.,  the  difference  between  the  con- 

U.  8.  App.  634,  639.    The  court  in  a  ndetation  and  the  value  at  repreaented. 

second  statement  of  theee  prineiplea  Tliia,  however,  ia  obviously  an  error  in 

makes  tJie  rule  in  the  second  ease  "the  restatement. 

difference  between  the  value  of  what  ***  Pandects  by  Pothier,  vol.  7,  pp. 

he  had  before  he  made  the  contract  and  120,  121,  lib.  xtx,  tit.  i,  de  Actionibus 

the  value  of  what  he  would  have  had  Emti  et  Venditi. 
after  the  contract  was  made  if  it  had 
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tionem  venU,  qwB  modo  circa  ipsam  rem  consistit.  Negue  enim 
si  poluil  ex  vino  (jniia)  negation  ei  lucrum  facere,  id  tBstimandum 
eat:  rum  magia  guam  si  triticum  emerit,  et  ob  earn  rem  quod  non  sit 
tradUum,  familia  ejus  fame  laboraverit.  Nam  pretium  iriiici, 
non  aervorum  fame  nectUorum,  consequiiur.  Nee  major  fit  obli- 
gatio  quod  tardiua  agitur,  quamvis  cestiiruUio  crescal,  si  vinum  hodie 
pluris  sU:  merito;  quia,  aive  datum  easel,  haberet  emptor,  sive  non; 
quoniam  scdtem  hodie  dandum  eat  quod  jam  dim  dare  oporiuU. 

The  form  of  action  prescribed  gainst  the  seller  of  any  mer- 
chantable commodity,  who  was  in  fault  for  not  delivering,  was 
the  Condictio  Iriticiaria;  *"*  and  when  treating  of  this  subject, 
the  Digest  says :  Si  merx  aligua,  qum  cerlo  die  dari  debebat,  petita 
sit;  veluti  vinum,  oleum,  frumentum,  tanti  litem  cestimandum 
Caasiua  ait,  quanii  fuisset  eo  die  quo  dari  debuit;  si  de  die  nikii 
convenit,  quanti  tunc  judicium  acdperetur.'" 

But  these  and  other  texts  of  the  Justinian  law  ou  this  sub- 
ject, OS  on  many  treated  of  in  that  wonderful  repository  of 
acute  and  profound  but  ill-arranged  decisions,  are  contradictory 
and  perplexing.  And  their  general  terms  throw  little  li^t  on 
the  complex  relations  of  modem  commerce.** 

§  783.  Civil  law  authorities. 

*  The  modern  writers  of  the  civil  law  furnish  us  with  but 
little  assistance  on  the  questions  which  we  have  considered  in 
this  chapter.  Eh'en  the  masterly  treatises  of  Fothier,  and  the 
profound  commentary  by  his  favorite  author,  Molinseus  or 

"*  CoruHdio  triticiana  a  trUieo,  (an-  took  its  name  fFom  the  act  peculiar  to 

qxiam  nobiUtnmc  merdtim  gtmere,  vtl  it,  namdy,  the  eoniUetio,  or  notice  given 

a  primit  edicli  vaiis    dicta,   e»t  aelio  by  the  pltuntiB  to  the  defendant,  to  be 

personalia  arbilrarta  ad  rem  quamUbet,  present  on  the  thirtieth  day  to  select  a 

praier   peeuniam  numeraiam  tpeolant,  judge,   id  ad  judicem  capiendum,   die 

et   ex   guAeum^ue  eauMt   debitam,   vel  (riwrimo  adeaui.     Daa  Romisdie  Pti- 

eliam  nostram,  ex  cau»u  qaU)u»  con-  vat  Recht,  von  Wilhelm  Rein,  book  5. 

dtci  potest,  vdvti  ex  eaugA  fvrtivA  vii  The  conijidto  of  the  Dif;est,  in  the  time 

re  mofriit  in  abrepta.     Vicat   Vocabu-  of  Justinian,  was  a  more  modem  form. 

larium  Utruisque  Jum,  in  voc.    Conf .  It  seems  to  have  been  analogous  to  our 

Heveike,  Juristisches  Worterbuch.  action  of  d^t,  in  that  it  demanded 

The  ori^nal  Roman  proceeding,  per  some  certain  thing,  or  a  sum  certain  at 

condictumem,  one  of  the  earliest  of  their  money,  the  price  of  it. 
curious  and  complex  forms  of  action,         *"  IKg.  De  Con.  Tiit.  lib.  xiii,  tit.  3, 

and  the  true  character  of  which  had  be-  {  4. 
come^IubiouB  even  in  the  time  of  Gtuus, 
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Dumoulin,  on  this  subject,  are  rather  to  be  referred  to  for  the 
purpose  of  pbiloBophical  speculation  than  ae  authorities  for 
our  guidance.'*'  The  total  diversity  of  our  forms  of  action, 
togeth^  with  tlie  far  greater  arbitrary  discretion  exercised  in 
the  matter  of  damages  by  the  civil  law  and  those  systwis 
which  adhere  to  its  teaching,  render  its  authors  on  this  subject 
of  comparatively  little  value  to  us. 

The  following  is  one  of  many  instances  put  by  Molinseufl: 
Venditor  fundi  vel  domus,  recepto  pretio,  fuit  primum  in  mord 
tradendi:  unde  damnatua  ad  fructits  vel  mercedes  morce,  et  in  id 
quod  extrinsecus  emptoris  ob  earn  moram  inierfuii,  quod  probalum 
fuit  ascendere  ad  duceiUa,  quas  solvitd,  re  tradUd,  aed  posted  evinci- 
tur,  el  emptor  multo  magis  extrinsecus  damniflcaluT:  virum  in 
cestimatione,  et  inieresse  evictionis  debeant  in  duplo  computari 
iUa  ducerUa  ofe  vrceteritam  moram  non  tradendi  aohUa  t  §  90. 
Here,  beyond  the  direct  loss  sustained  by  the  delay,  extrinsic 
damage  is  allowed. 

The  arbitrary  discretion  of  the  tribunal  which  has  cog- 
nizance of  the  cause,  is  clearly  stated  by  him  in  the  foUowing 
language :  Ut  si  irUer  jnercatores  et  negotiatores  frumenium  certo 
die  et  loco:  puta,  tali  portu  promissum  sit,  quo  tempore  et  loco 
preevidebant  contrahentea  creditoria  interesae,  et  eum  alioquin 
damna  passurum,  et  tamen  debitor  per  moram  vel  cidpam  etiam 
circa  dolum  malum  fefellit.  Ipsa  enim  CEquiias  et  communia 
commerdorum  lUilitaa,  et  fidea  hoc  caxu  exigit,  non  solum  ceatima- 
tionem  quanti  plurimi  si  qua  ait,  aed  etiam  exlrinsecum  iniereaae 
{verumiamen  propinquumetefficax  prestari)  quodetiamjura  aperti 
voluni,  dum  hoc  caau  faciunt  actionem  arbilrariam,  ut  videlicet 
detur  judici  judicaturo  arbitriam  et  poiestaa,  non  solum  super 
principali  et  cestimaiione  quarUi  plurimi,  quce  videlur  pars  rei, 
sed  etiam  super  adjvdicaiione  et  toLaiione  hujus  ijtierease.    §  97. 

A  large  portion  of  this  treatise  is  occupied  with  the  subject 
of  eviction.  The  phrase  is  also  used  by  the  civil  law  where  the 
title  to  personal  property  fails;  and  here  we  shall  see  that  the 

"*  Pothier,  Contract  de  Vente,  part  the  head  landlord,  expense  of  jaumeya 
ii,  ch.  i,  art.  5,  H  79  ef  teg.  and  sect.  2,  to  see  the  property,  wagoners  sent  to 
art.viii,  }{  150«f  «eg.  Pothier's"Can-  fetch  it,  Heia  and  70;  and  the  lise  in 
tract  of  Sale,"  translated  by  L.S.Cush-  price  of  the  article,  even  where  there 
ing.  Pothier  allows  the  buyer  the  ex-  has  been  a  subsequent  fall,  is  expreeely 
pmse  of  the  contract,  the  fees  paid  to  given  by  {  86. 
103 
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limit  of  recoTery  is  not,  aa  in  regvd  to  land,  the  price  paid, 
but  the  value  of  the  article  st  the  time  of  sale.  MoUbibus 
thus  diacuaees  the  case  of  eviction  of  4  slave,  who,  after  bang 
long  serviceable  to  the  purchaser,  is  finally  t^en  from  him  in 
advanced  age,  by  title  paramount;  and  he  well  holds  that  the 
price  would  not  be  the  just  mfiasur^  of  dam^e  against  the 
seller  in  such  a  case.  Turn  cum  rum  venderebur  res  so2t  nee  "per- 
petuQ  dvrdbilis,  ted  qum  ultra  cerium  tempus  moere  et  usui  esse 
lum  posset,  cerium  est  rum  esse  actum,  nee  cogitaium,  tU  frui,  k 
habere  lieeret  perpeiuo,  eed  solum  ad  tempua  vUte,  qwd  verismiii- 
fer  praviaum  et  cBstimatum  fuU,  ei  ad  verisintUem  duraiaoK^a 
majus  vel  minus  definiinfn  pretium.  Igitur  hoc  casu  pretium 
conventum  rum  est  prelum  perpetual  duraHonig,  et  frvitionig  viia 
verisimdUer  expensce,  et  appredattB.  Cum  ergo  toto  feri  tempore 
vike  preeviaiB  fruitits  sit  emptor  nee  per  evidionem  absit  nisi  mod- 
icum et  feri  inutile  tempua  rum  potest  tolum  pretium  repetert, 
cum  inius  habeat  totumferi  commodum  etfructum  praivieafrvi- 
Honia  el  uaua.  §  IS?.*" 
HuBBRVS,  another  very  eminent  master  of  the  modem  civil 


"*  Duffloulm'a  Treatise,  De  eo  qivxl 
InteMSt  (Cuoli  Molimei  Opera  Omnu, 
Paiisiu,  1681,  vol.  3,  p.  423),  b  s  com- 
meotuy  on  Ute  code,  De  Sententiu 
quB  pro  eo  quod  interest  proferuntur. 
Cod.  lib.  vii,  tit.  xivii;  the  leading 
cIbum  in  which  is,  Sanamv*  Uaqvie  in 
otnmbuM  eambu*  qui  oertam  Kohent  quan~ 
titaiem  peJ  no/uran,  Debit  in  vetidHitmi- 
Intt  «t  ItKationibitt  et  omnibus  am^aeti- 
tnu,  hoe  quod  iTileretl  dupU  quaniitattm 
mimme  txeedere. 

A  great  portion  of  this  treatue  u  now 
ratirely  valueieea.  Thus,  no  Bmall  part 
(rf  it  ia  occupied  with  laborious  discus- 
sons  of  the  true  de&nition  of  the  term 
InUretC — inlereate  extriniecwn,  intereue 
commuTut,  iniereme  conoerUum  et  non 
eonverUum,  {  16;  and  a  variety  of  ques- 
tions  growing  out  of  the  temu  of  the 
law  commented  on,  ae  quid  tit  iUud 
timfilum  ad  quod  inUresae  ringtdare  re- 
ferlvT  et  duplaiur;  qui  titil  caava  eerii 
H  qui  inetrti.    }  20. 

No  small  portion  of  it  is  devoted  to 


refuting  other  glosoaton  and  diBcataota 
of  similar  qucetioos,  thus:  Sz  futhu 
apparel  Curt,  ottsrum  teripla  Mplec- 
tim,  et  pr^tmetoria  tnnucumtw,  *t  no- 
vam  banc  opimonem  ex  capile  profrin 
fabrieaate,  i  28;  and  again,  Jaaint 
aidem  RenaL  in  aua  eot^aaanao  de  Aii 
iraelaiS>.  Jaetai  m  nowm  optntoiKM 
affen  atd  inani  prolixa  ineplte  etrbeii- 
latia  fumo  nihU  atim  proraua  nora  adftrt, 
aed  poat  mullam  inanem  daeuiionem  in 
Bart,  el  oonamman  opintonsM  aeai  nad- 
vU,  et  niiul  addit  nut  quod  confuaiMum 
auget.     i  29. 

It  contains,  also,  much  discuavon  on 
the  subject  of  evictions,  of  ths  ^pulatio 
dupla,  and  the  remote  danuipa  due 
in  case  of  negligence.  It  is  curious 
throu^iout,  replete  with  the  leanuog 
of  that  age,  and  with  a  vigor  and  Hib- 
tlety  which  would  do  o^it  to  any  igc, 
but  of  little  practical  utility  to  ui. 

No  one  can  fail,  in  turning  to  tlw 
treatises  of  the  great  master*  ol  ^ 
civil  law,  to  percdve  how  mucb  tbef 
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law,  after  definiog  damaf^  accordii^  to  the  civil  taw  to  be, 
nothing  other  than  the  profit  lost,  or  the  injury  sustained, 
astimalio  damni  iUati  et  hicri  cessaniia,  declaree  the  subject  to 
be  controlled  by  these  three  rules:  first,  that  taken  from  the 
code,  which  we  have  elsewhere  considered,  that  in  regard  to 
things  certain  the  compensation  shall  not  exceed  the  double. 
Second,  that  the  direct  and  not  the  remote  results  are  to  be 
accounted  for,  subject,  however,  to  the  provision  that,  in  cases 
of  fraud,  all  damage  sustained  is  to  be  made  good;  and  third, 
that  in  estimating  injury,  the  general  opinion,  or,  in  regard  to 
things  vendible,  the  market  value,  and  not  the  particular 
estimate  of  the  injured  party,  is  to  govern.  But  it  is  doing  in- 
justice to  the  clear  brevity  of  the  orif^al  to  att«npt  a  transla- 
tion: I.  7n  casihus  cerOs,  ubi  de  spedebus  vel  gtumtitatiinu  de- 
finitis  agiiw,  non  ■potest  excedere  duplum:  I.  un.  C.  de  Sent.  gwB 
pro  eo  quod  ird.  II.  iMcrum  oportet  circa  rem  ipsam  coneislat, 
in  edque  sit  radicatum,  id  DD.  loquuntur,  rum  /oris  advenians 
ctut  foriuiium:  I.  SI,  %S,  de  act.  empt.  Detrimenta  tatnen  omnia 
prcEstantwr  si  dolus  intervenerit;  aliter  quanti  minoris:  I.  IS,  pr. 
d.  t.  de  ac.  empt,,  I.  19,  §  t,  heaii.  III.  Imcri  et  damni  ratio  ex 
jvdicio  communi,  non  affedione  peculiari  initiir;  nam  hwc  in 
phantama  hominum  consiatU,  cujm  ceatimatio  nuUa  eat:  I.  S3. 
ad  L.  AquH'^ 

He  then  proceeds  to  illustrate  these  rules.  A  party  whq  bad 
let  a  certain  pottery  to  anoth^  was  unable  to  perform  his  agree- 
ment. The  hirer  proved  that  he  could  have  made  in  a  year 
(the  term  is  not  stated)  a  thousand  florins,  and  recovered  that 
amount.    But,  says  the  author,  he  should  only  have  had  judg- 

are  benefited  by  the  superior  harmony  But,  on  the  other  hand,  we  are  not 

Bod  Ic^o  of  their  syBtwn.    Unembar-  without  compensation.    We  aearcb  in 

raaKd  by  any  conflict  of  legal  and  vain  in  the  pages  of  these  writers  for 

equitable  juriBdictioiiB,  uaperplexed  by  the  accimte  practical  teaching  of  our 

forme  of  action,  relieved  from  a  great  law;  and  we  sadly  mfss  the  aharp  analy- 

portion  of  our  distinctions  between  real  >is  of  actually  occurring  cases,  wbich 

and  personal  propsrty,  and  thus  entan-  ^ves  so  much  Interest  and  value  to  the 

dpated  from  a  multitude  of  futile  tech-  great  body  of  our  jurisprudence,  taak- 

Dicolties  i^ich  have  no  bearing  what-  ing  tt,  instead  of  a  mere  repository  of 

ever  on  the  ri^ts  of  parties,  their  theoretical  discussions,  a  futhful  por< 

discussions  have  a  cleamesB,  an  order,  trdture  of  the  actual  wants,  interests, 

and  a  Bcienti6c  precision,  that  it  is  in  and  passiooa  of  manldnd. 

vain  tu  hope  for  under  our  incongruous  "*  HuJMr,  Pra«l.  Jur,  f,  40S,  S 17. 
system. 
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ment  for  300  florins,  because  the  annual  rent  of  the  farm  was 
150  florins:  Quod  erat  simplum,  et  contractua  locationis  est  certtu, 
id  est  certcB  qmintUatia;  tales  aidem  duplum  egredi  non  possunt: 
guoe  regula,  exclaims  Huberus,  incredibiie  est  qnam  vulgo  ignola 
visa  est!  *" 

la  illustration  of  the  second  rule,  he  states  this  case:  Hyp- 
olytus  ab  Arssen  had  purchased  certain  turf  pits,  with  an  agree- 
ment that  the  seller  should  give  him  the  right  of  way  through  a 
certain  ditch,  requisite  to  remove  his  turf.  After  the  sale,  how- 
ever, the  purchaser  found  that  the  seller  had  intentionally  (jter 
dolum)  left  a  strip  of  earth  between  him  and  the  ditch,  so  that 
he  could  not  use  it.  The  plaintiff  proved  that  at  the  time  of  the 
obstruction  he  could  daily  make  forty  florins;  but  that,  after- 
wards, prices  had  fallen  to  twenty  florins,  at  which  he  had  berai 
obliged  to  sell  his  turf.  CondemncUus  est  venditor  in  id  quod 
emptoria  interesaet.  Cum  ad  taxationem  ejus  quod  irUerest  pre- 
wnium  esset,  the  plaintiff  claimed  this  sum,  namely,  the  price 
at  forty  florins,  which  greatly  exceeded  twice  the  purchase 
money  of  the  whole  land.  But  for  the  defense  it  was  contended, 
1.  That  the  alleged  price  of  turf  was  extraordinary.  2.  The 
injury  was  not  sufliciently  direct,  for  the  plaintiff  might  have 
gone  round  through  the  land  of  other  parties,  or  he  could  have 
thrown  a  bridge  over  the  obstacle,  and  thus  transported  his  turf. 
3.  That  the  buyer  had  an  offer  of  thirty-two  florins,  which  he 
had  refused;  and  that,  consequently,  the  seller  was  not  liable 
unless,  perhaps,  for  the  expense  of  the  bridge  that  the  buyer 
might  have  made,  and  the  transportation  of  the  turi  over  it. 
Huberus  thus  answers  these  arguments:  1.  The  price  was  the 
conmion  one,  and,  at  all  events,  the  objection  was  inadmissible 
in  a  case  like  this  of  fraud.  Prceterea  per  dolum  hie  prcetextus 
excludebatur.  2.  The  objection  came  too  late,  because  the 
seller  was  already  condemned  to  respond  in  damages.  As  to 
the  bridge,  it  was  not  to  be  required  that  this  idea  should  have 
su^ested  itself  to  the  buyer,  nor  was  he  bound  to  resort  to 
such  an  expedient  in  case  of  fraud.  3.  The  buyer  was  not 
bound  to  receive  thirty-two  florins  for  his  turf  at  a  time  when 
he  could  sell  them  for  forty.  But  the  cause  was  decided  on 
the  basis  of  the  offer  of  thirty-two  florins;  and  Huberus  seems 

"I  Vol.  m,  p.  88. 
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to  deplore  the  arbitrary  control  exercised  by  the  courts  over 
the  subject  of  compensation.  Quanquam  juiia  ignitw  raiiones, 
■pro  triumpharUe  (the  phuntifT)  mUiiaire  videreniur,  tamen  id 
est  hvjua  rei  praxia  valde  Ivbrica  et  tanium  rum  arbiiraria,  fadvm 
eat  ut  vendUor  vix  vUra  qitam  obtiderat  ait  amdemnaiua.*''  It 
might  be  curious,  if  oar  space  permitted,  to  compare  the  deci- 
sion here  made  with  what  it  would  be  in  a  similar  case — say,  a 
conveyance  with  a  covenant  of  r^t  of  way — according  to 
our  jurisprudence. 

Among  the  more  recent  writers  on  the  modem  civil  law,  we 
find  the  same  absence  of  any  definite  nile,  of  which  I  have  al- 
ready complained.  Domat  says,^*  the  seller  who  fails  to  deUver 
must  pay  the  damages  caused  by  his  default,  according  to  the 
circumstances  of  the  case.  Thus,  he  who  contracts  to  deliver 
any  article  of  merchandise,  the  price  of  which  rises  at  the  time 
and  place  fixed  for  delivery,  must  pay  the  actual  value  at  such 
time  and  place,  as  well  on  account  of  the  profit  that  the  pur- 
chaser would  have  made  by  reselUng  them  there,  as  on  account 
of  the  loss  that  he  sustains  by  bdng  obhged  to  purchase  other 
articles  at  a  price  exceedii^  that  of  his  bargain.  So,  he  says  that 
thepurchaser  would  be  entitled  to  lus  e^)enses  actually  incurred 
on  coming  to  recdve  the  article  which  was  to  have  been  de- 
livered, but  that  remote  and  unforeseen  consequences  are  not 
to  be  taken  into  consideration.  Thus,  for  instance,  if  the  sdler 
fallli^  to  deliver  the  commodity  at  the  time  and  place  fixed  on, 
the  purchaser  has  been  made  unable  to  transport  them  to  an- 
other place,  where  he  could  sell  thsn  at  an  advance;  or  if,  by 
reason  of  the  non-delivery  of  the  article,  he  has  been  obliged  to 
send  off  his  worianen,  and  to  stop  some  work  of  which  the 
cessation  causes  him  considerable  injury,  the  sdler  will  be  con- 
sidered fiable,  neither  for  the  profit  lost  nor  the  injury  sustained ; 
for  these  consequences  are  not  to  be  imputed  to  the  ddault  of 
delivery,  but  result  from  the  arrangements  of  a  h^her  pown, 
and  accidental  circumstances  which  no  one  can  control.**  ** 

«*  HubeniB,  PneL  Juris.,  wA.  iii,  pp.  the  nibject  of  the  mettMire  of  damagea; 

88,  89,  SI  30  tD  35.  but  the  difficulty  appears  to  be  rather 

**Cantiat  de  Vait«,  Lmx  CSnles,  in  the  lyBtcm  than  in  the  author. 
Kt.  1,  Ut.  2,  BBC.  2, 1 27.    Troplwig,  in         ••  Coot,  de  Vente,  Kt.  i,  Ut.  2,  ace;.  2, 

his  masteriy  tieatiae  I>e  la  VeiUe,  com-  1 18, 
{Jains  of  tlu  kKMSDefls  of  Domat  on 
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796. 
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797. 

Payment  by  note. 

§  784.  Contract  of  principal  and  suretyr 

*  The  contract  of  suretyship  is  one  of  very  frequent  occur- 
rence, arising  in  some  cases  by  implication  of  law,  as  between 
the  parties  to  negotiable  paper,  or  debtors  and  their  bail;  in 
others  it  is  created  by  express  agreements  of  guarantee.  Thest, 
again,  sometimes  take  the  form  of  ind^nnities  and  eootracts 
to  save  harmless,  and  at  others  assume  the  more  binding  sh^ 
of  express  contracts  to  do  the  particular  thing  in  question;  in 
which  last  case,  indeed,  the  peculiar  relation  of  principal  and 
surety  often  ceases  to  exist.' 


"In  andmt  times,"  aaid  Buller,  J., 
]  TousBunt  V.  Martinnant,  3  T.  R. 


the  law  raise  such  a  pronuBeT  B«ww 
there  is  no  security  giveo  by  the  party- 


100,  "uo  action  could  be  maintained     But  if  the  party  ehooae  to  take  * 
where  a  surety  hod  paid  the     security,  there  is  no  occasion  for  tbe 


debt  of  his  principal.    Now,  why  doee 

1638 


liiw  to  ndae  a  praniae." 
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The  queetioQS  that  ordinarily  present  themselves,  as  between 
tiie  principal  debtor  and  the  pwty  who  has  assumed  for  him 
the  obligations  of  a  surety,  relate  to  the  circumstances  which 
entitie  tite  latter  to  call  for  repayment  of  any  sum  he  may  have 
been  obliged  to  pay  for  him;  the  mode  of  that  payment;  and 
the  collateral  expenses,  legal  or  otherwise,  of  i^ch  he  can  de- 
mand reimbursement.  These  queetioos  soinetimes  arise  in 
actions  by  sureties  against  their  principals,  sometimes  in  suits 
against  the  sureties  Uiemselves;  and  though  tiie  law  generally 
tends  to  favor  the  surety,  still,  so  far  as  the  construction  of 
the  contract  is  concerned,  no  difference  is  made  as  to  the  man- 
ner in  which  the  case  is  presented. 

Thete  is  another  class  of  cases  of  a  mixed  character,  where 
actions  are  brought  against  sureties  for  sheriffs,  constables,  or 
other  pubhc  officers.  As  these  cases  involve  the  consideration 
of  the  principles  of  the  measure  of  damages  in  actions  on  offi- 
cial bonds,  we  have  already  treated  them  in  the  chapter  on 
that  subject.  It  is  only  necessary,  therefore,  here  to  consider 
the  liabiUties  of  principal  and  surety  as  arising  out  of  private 
contract. 

Xjet  us  first  bear  in  mind  the  clear  distinction  that  exists 
between  two  classes  of  cases,  falling  imder  the  general  head. 
"It  is  the  distinction  between  an  affirmative  covenant  for  a 
specific  thing,  and  one  of  indemnity  against  damage  by  reason 
of  the  non-performance  of  the  thing  specified.  The  object 
of  both  may  be  to  save  the  covenantee  from  damages,  but  their 
I^al  consequences  are  essentially  different."  *  ** 

§  78B.  Implied  contract  of  Indemnity. 

*  A  surety  for  the  payment  of  money  cannot  call  on  his  prin- 
cipal imtU  he  has  paid  the  debt.'  So  it  was  ewly  held  by  Lord 
Mansfield,  in  regard  to  a  surety  in  a  bond;  "till  damnified," 
smd  his  lordship,  "which  he  could  not  be  till  he  had  been  called 
upon  and  had  paid,  he  could  not  bring  an  action."  *    And  so 

*  Gilbert «.  Wanaa,  1  N.  Y.  560,  S62,  Thompson  v.  Richanls,  14  Mich.  172; 
&  Am.  Dec.  360.  Kenymi  v.  Woodruff,  33  Mich.  310. 

*Kaiu(u:   Churchill   c    Moore,    15  Nea  York:  Bart  v.  Dewey,  iO  N.Y. 

Kao.  255.  283,  100  Am.  Dee.  482. 

AfidU0an;  HoU  ».  Nftdi,  10  Mich.  '  Uraled  SlaUt:  Pigou  B.  French,  1 

303;  Butler  ■>.  Ladue,  12  Mich.  173;  Wash.  C.  C.  278. 
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it  has  been  held  in  New  York,  where  the  surety  had  been  sued 
ftnd  ^chai^ed  in  execution,  that  not  havii^  paid  the  debt,  and 
having  no  promise  to  ind^nnify  him,  he  could  not  recovtf 
gainst  his  principal.*  For  this  a  technical  reason  also  exiate, 
that  the  only  action  that  can  be  muntaiQed  in  such  case  ia 
assumpsit  for  money  paid,  which,  of  course,  will  not  He  imdl 
money  or  its  equivalent  is  paid.**  There  is  in  this  case  no 
express  contract  of  indemnity,  and  no  reason  for  the  law  to 
create  a  promise  until  the  surety  has  actually  lost  property  for 
which  the  principal  should  in  equity  compensate  him. 

§  786.  Express  contract  of  indemnity. 

*  Where  the  plaintiff  holds  an  express  promise  to  indemnify 
and  save  him  harmless,  there  he  can  maintain  an  action  with- 
out havii^  paid  the  debt;  and  we  shall  presently  examine 
the  extent  of  compensation  allowed  for  the  injury  be  alleges 
himself  to  have  sustained.*  But  where  the  plaintiff  holds  not 
merely  an  agreement  to  indenmify  and  save  him  hannless 
against  the  consequences  of  the  default  of  the  other,  but  an 
express  promise  to  pay  a  debt,  or  to  do  some  particular  act, 
then  the  position  of  the  parties  entirely  changes.  The  relation 
of  principal  and  surety  disappears,  and  it  has  been  held  that 
the  failure  to  perform  the  act  agreed  on  gives  the  plaintiff  a 
right  of  action  even  before  he  has  suffered  any  direct  damage 
himself;  and  so  it  has  also  been  decided  as  a  rule  of  pleading. 

Where  the  defendant  agrees  to  discharge  the  plaintiff  from 
any  bond  or  other  particular  thing,  there  the  defendant,  having 
^reed  to  do  a  particular  act,  cannot  plead  non  damnificeUus; 
but  where  the  condition  is  to  discharge  the  plaintiff /rom  dam- 
age by  reason  of  any  particular  thit^,  or  to  indemnify  and  sm 
htairUess,  thra:«  the  damage  must  be  shown,  and  consequently 
non  damnificatn8  is  a  good  plea.'  •• 

Nem  York:  Powell  v.  Smith,  8  Johns,  quence  of  the  dereliction  of  the  deputy. 

249;  Bodmsn v.  Hodden,  10  Wend.  498.  Hughes n.  Smith,  5  Johna.  168;  Bmtt. 

England:  Taylor  e.  Mills,  Cowp.  626;  Richardaon,  6  Barb.  385. 

Paul  0.  Jones,  1  T.  R.  599.  '  New    York:  Port  t.   Jackoon,  17 

'  Powell  0.  Smith,  8  Johns.  249.  Johns,  239;  s.  c.  aS'd  in  Eiror,  Id.  47f; 

*  Rodman  v.  Hedden,  10  Wend.  498.  TfaomBa  ■>.  Alkat,  1  Hill,  145.    Thw 

The  bail  of  a  deputy  sheiiiT  are  not  two  last  caaea  overrule  that  of  Doutfaa 

liable  unless  the  sheriff  has  been  dam-  v.  Clarke,  14  Johns.  177. 

ni&ed  or  made  Iqpilly  liable  in  conac-  England:    Cutler    v.    SouUian,    1 
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§  787.  Interpretation  of  the  contract 

In  all  covenants  of  indemnity,  tiierefore,  a  preliminary 
question  of  interpretation  arises;  and  it  becomes  necessary  to 
decide  whether  the  contract  is  to  pay  a  sum  of  money  or  dis- 
charge one  from  a  debt  or  liability,  or  whether  it  is  merely  to 
save  harmless  or  to  protect  from  damage.  If  the  former  is  the 
case,  the  contract  is  broken,  and  damages  are  to  be  recovered 
upon  the  defendant's  f^iu%  to  pay  the  money  or  discharge 
the  debt;  if  the  latter,  the  contract  is  broken  only  when  the 
plaintiff  suffers  dam^e  by  reason  of  the  liability  covenanted 


§  7S8.  Measure  of  damages  on  contracts  of  indemnity. 

The  general  rules  are  as  follows:  If  the  defendant  contracted 
to  pay  or  dischai^e  a  debt,  the  measure  of  damages  is  the 
amount  of  the  debt.'  If  the  defendant  contracted  to  save 
the  defendant  harmless  from  a  liabiliiy,  it  has  been  held  that 
the  amount  of  the  liability  is  the  measure  of  damages,  though 
the  plaintiff  has  not  paid  it.'  But  if  the  contract  was  merely  to 
indemnify  or  save  the  plaintiff  harmless  from  a  debt,  the  meas- 
ure of  damages  is  the  amotmt  the  plaintiff  has  already  paid 
on  the  debt.'" 

S  789.  Contracts  to  pay  or  discharge  a  debt 

Upon  breach  of  a  contract  to  pay  or  to  dischai^  another's 
debt,  an  action  lies  at  once,  upon  default,  to  recover  the  amount 
of  the  debt,  without  proof  by  the  plaintiff  that  he  has  paid  it;  " 

Stuiod.  116,  note  1;  Holmee  v.  Rhodes,  Maryland:  Dorsey  v.  Dashiell,  1  Md. 

1  B.  &  F.  638;  Hodffnn  v.  BeU,  7  T.  R.  198,  54  Am.  Dec.  649. 

97.  MaasaehusHlt:  Farnswarlli  d.  Board- 

■  Cases  cited  ia  f  789.  man,    131    Maee.    US;    Sbattuck    v. 

'  Cases  cited  in  j  795.  Adama,  136  Mass.  34. 

■*  Cases  cited  in  $  793.  Minnesota:  Merriam  v.  Pine  (3ty 

"  ConneeHcut:  Lfttbrop  D.  Atwood,  Lumber  Co.,  23  Mimi.  314. 

21  Conn.  117.  Misioun:  Ham  p.  Hill,  29  Mo.  276, 

lUiruH*:  Oage  t>.  Levis,  68  lU.  604;  77  Am.  Dec.  572. 

Pierce  v.  Plumb,  74  III.  326;  (but  see  A^ew  HompiAire:  Richards  c.  Whittle, 

Israel  v.  Reynolds,  11  III.  218).  16  N.  H.  259. 

Indiana:  Smith  v.  Rogers,  14  Ind.  N«ib  York:  Belloni  v.  Freeborn,  63 

224,227,  77  Am.  Dec.  67  (jemMe).  N.  Y.  383;  SeUgmann.  Dudley,  14  Hun, 

Itma:  Stout  b.  Folget,  34  la.  71,  11  186;  Fletcher  v.  Deirickaon,  3  Bosw. 

Am.  Rep.  138.  181. 
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even  though  he  is  not  pffl*solially  liable  for  it,'*  and  without 
reference  to  the  coneideration  he  has  reeeiTed.'*  This  where 
one  guarantees  the  payment  of  a  certain  aum,  he  is  reqionsiUe 
at  once,  on  non-payment  at  the  time  the  payment  is  due,  for 
the  entire  amount.'*  And  this  is  true  though  no  action  would 
he  for  the  amount  agunst  the  person  who  was  to  pay  it."  So 
where,  upon  the  conveyance  of  mortgaged  land,  one  of  the 
parties  to  the  conveyance  threes  to  pay  the  mortgage  debt  when 
it  becomes  due,  aotion  can  be  brought  on  the  agreement  and 
the  whole  amount  recovered  upon  the  debt  falling  due  and  not 
being  paid,  though  there  has  been  no  demand  of  payment"  ■ 
So  where  one  of  a  firm,  having,  on  its  dissolution,  undertaken 
to  collect  its  outstanding  claims,  gave  his  bond  to  pay  all  de- 
mands against  it,  and  save  the  other  partner  and  his  sureties 
and  indoFsers,  on  account  of  s^d  firm,  harmless,  it  was  h^ 
that  the  obligee  could  recover  on  the  bond  the  amount  of  the 
partnership  debts  existing  due  and  unpaid.  '^   In  G^e  v.  Lewis," 


Ohio:  Porter  v.  State,  23  Oh.  St.  320. 
Pmneylamia:  Dayton  v.  Gunniaon, 

9  Pa.  347. 

BtteUmd:  Can  e.  Babate,  6  B.  A  A. 
78. 

Canada:  Raymond  p.  Cooper,  8  Up. 
Can.  C.  P.  388. 

But  conira  (that  nolainal  dattiac» 
only  can  be  noovered  onleai  the  plain- 
tifF  has  paid  the  debt).  Dye  v.  Mann, 

10  Mich.  291. 

"  BodBBon  e.  Wood,  a  H.  A  C.  649. 

"  Cooper  V.  Page,  24  Me.  73,  41  Am. 
Dec.  371 ;  Oakley  t.  Boorman,  21  Wend. 
(N.  Y.)  588. 

"  United  Stalea:  Maifciuy  o.  Ken- 
tucky Union  Land  Co..  fl2  Fed.  835, 
10  C.  C.  A.  393. 

lotoa:  Adama  &,  F.  Haireater  Co.  v. 
Tomlinson,  68  la.  129,  12  N.  W.  13. 

NAraaka:  Flentham  v.  Steward,  45 
Neb.  640,  63  N.  W.  924. 

"  IUiniH»:  Holm  v.  Jaaaeaoa,  173 
i.  7(Q  (guaranteed  note 


™id). 

North  CaroUna:  James  b.  Long,  ' 


N.  0.  218  (principal  debtor  entitled  to 
legialative  scale). 

'*  Protniae  by  the  gnuitee: 

CotMacHatt:  Bedfield  v.  Haight,  27 
Conn.  31. 

lUirMi*:  Gage  v.  Lewia,  08  IB.  601 

Masaachaaetlt:  Locke  e.  Homer,  131 
Mas.  93,  109,  41  Am.  R^.  199. 

Neie  York:  In  n  Negua,  7  Wend.  499. 

Promise  by  the  grantor:  Steanu  i. 
Bteains,  129  Mioh.  451,  89  N.  W.  41. 

"  lOiwU:  MUler  o.  Kmstbury,  I2S 
III.  45. 

iTtdiana:  Devol  e.  Melntoi^  23  Ind. 
529. 

MiMgan:  Lee  t>.  Burrd),  51  Midi. 
132. 

Mi»sovn:  Ham  c  HiH,  »  Mo.  275. 

Ndtraika:  Ley  p.  Milla,  28  Htb.  832, 
45  N.  W.  174. 

Nev)  York:  Ralph  p.  Ehhidge,  137 
N.  Y.  520,  88  N.  £.  559;  Smbduer 
p.  Tobias,  53  N.  Y.  Super.  Ct.  508. 

Ohio:  Wilson  d.  Stjiwell,  9  Ob.  9L 


467. 


See,   however,    Durao  t>.    Ayer, 


"68  in.  604,  617. 
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a  case  of  this  nature,  Scholfield,  J.,  eaid:  "It  has  ever  been  held 
t^t  where  a  bond  is  ^ve&,  intended  aa  a  bond  of  indemnity, 
but  containing  a  covenant  that  the  obligor  will  pay  cMtain 
debts,  for  the  payment  of  which  the  obligee  is  liable,  and  the 
obligor  fuls  to  perform,  an  action  lies  for  the  breach,  and  the 
obligee  is  oititled  to  recover  the  sums  agreed  to  be  paid,  al- 
though it  ifi  not  shown  tiiat  he  has  been  danmified,  unless, 
from  the  whtJe  instrument,  it  manifestly  appears  that  its  B(rfe 
object  was  a  covHtant  of  indemnity."  In  a  case  before  the 
Su|»«me  Court  of  the  United  States,"  it  appeared  that  the 
defendant  ^reed  Hb&t  if  the  plEuntiff  would  prosecute  a  claim 
agunst  a  third  party  and  obtain  judgment  and  levy  on  the 
propoty,  he,  the  defendant,  "would  bid  it  off  f<»r  whatever 
the  judgment  and  costs  m^t  be."  This  he  did  not  do,  and 
the  iHDperty  was  knocked  down  to  the  plaintiff  for  a  nomim^ 
sum.  Suit  was  then  brought  for  the  breach  of  the  agreon^it, 
and  the  court  hdd  the  dd'endant  liable  for  the  full  amount  ot 
ttte  judgment,  with  interest  and  costs.  Hiis  rulii^  the  Su- 
preme Court  affirmed,  after  a  full  consideration,  notwith- 
standii^  the  fact  that  the  i^untiff  would  apparently  by  this 
decision  be  able  to  make  use  of  the  two  judgments,  and  thus 
might  recover  more  than  the  amount  of  his  claim.  *So  in 
New  York,  where  the  plaintiff,  as  lessee  for  a  term  of  yean, 
had  assigned  it  to  the  defendant,  who  executed  a  covMifUit 

Me.  14fi,  where  the  plaintiifi  raoovered  with  the  plamtiff  that  the  uootrnt  due 

only  what  he  had  paid,  but  he  did  not  the  old  finn  should  not  be  leas  than  a 

except  to  the  deasian.    The  point  do-  stun  specified,  and  that  the  debts  of  the 

dded  was,  that  the  plaintiCF  could  re-  firm  should  not  exceed  a  certain  aum. 

cover,  on  a  contract  to  pay  the  debts  of  It  appearing  that  the  debts  exceeded 

a  third  party  and  to  hold  the  plaintiff  the  unount  specified,  but  also  that  lees 

harmless,  the  full  amount  of  the  loaa  thao  that  amount  had  been  pud  on 

sustained,  not  Ui  exceed  the  amount  account  of  the  liabilities  of  the  old  firm, 

of  tile  notes  and  interest.     See  also,  it  was  held  that  the  defendant's  cove- 

Smitb  B.  lUddell,  87  SI.  166.    The  con-  nant  was  a  contract  of  indemnity  only, 

tract  in  Walker  ».  Broadhuist,  8  Ex.  but  that  the  plaintiff  was  entitled  to 

8S9,  was  of  a  slightly  difFerent  nature,  recover  as  damages  the  actual  loes 

Hie  plaintiff  entered  into  partnership  which  he  hod  sustained  by  reason  of 

with  A.  and  B.,  cm  condition  that  they  the  defendant's  breach  of  covenant; 

should  furnish  security  as  to  the  state  and  that  the  amount  of  such  damage 

of  the  firm.   The  defendant  covenanted  was  purely  a  question  for  the  jury. 

"  Wicker  v.  Hoppock,  6  WaU.  H  18  L,  ed.  752.    See 
in  error,  p.  95. 
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to  pay  the  rent  to  the  head  landlord,  it  was  inasted  on  the  part 
of  the  defendant,  that  the  plaintiff  could  only  recover  nomin^ 
damages  unlees  he  showed  that  he  paid  the  rent;  but  the  court 
said:  "The  covenant  is  express  and  positive  that  the  defendant 
will  pay  the  rent;  and  it  would  be  af^aiust  all  reason  and  justice 
to  say  that  the  plaintiff  shall  himself  first  pay  and  advance  tlie 
money  before  his  right  of  action  against  the  defendant  to  re- 
cover it  arises";  and  the  rent  was  held  to  be  the  measure  of 
damages."**  The  same  rule  has  been  appUed  by  the  New  York 
Commission  of  Appeals  to  the  breach  by  a  lessee  of  an  absolute 
covenant  to  pay  taxes  or  assessments  on  the  demised  prem- 
ises.*' So  where  the  defendant  had  agreed  to  pay  certain  notes 
and  mortg^es  made  by  the  phuotiff,  to  third  parties,  the  pliun- 
tiff  was  allowed  to  recover  the  full  ^nount,  though  unpaid." 
And  on  an  agreement  by  the  pimihaser  of  an  equity  of  redemp- 
tion that  if  the  mortg^e  were  foreclosed  no  personal  jut^ment 
shoidd  be  taken  agtunst  the  plaintiff  tiie  measure  of  damages 
is  the  amount  of  a  judgment  so  recovered,  though  it  has  not 
beenpiud." 

*  So  again,  if  one,  by  bond,  guarantees  that  a  third  party 
shall  pay  a  certain  sum  of  money  by  a  given  day,  on  demand, 
the  plaintiff  must  assign  the  non-payment  of  the  money  by 
the  third  party  as  a  breach  of  the  condition  of  the  bond  sued 
on,  but  he  is  not  bound  to  give  any  fiuther  evidence  of  the 
extent  of  his  damages,  the  instrument  itself  fixing  the  amount  he 
is  entitled  to  recover;  and  it  was  so  held  against  the  defendant, 
who  insisted  that,  in  the  absence  of  such  evidence,  the  plaintiff 
could  only  recover  nominal  damages.*' 

^  Nao   York:  Port  v.  Jackson,    17  where  cited,  where  it  waa  decoded  lliat 

Johns.  239,  245;  s.  c.  in  error.  Id.  479.  in  an  action  brought  on  a  oovauut  U) 

England:  See  Toueaaint  v.  Martin-  discharge    an    existing    incumbruicG, 

nant,  2  T.  R.  100;  Martin  v.  Court,  2  the  piMntiff  was  entitled  to  recover  the 

T.  R.  640;  Hodg^n  v.  Bell,  7  T.  R.  97;  full  amount  of  the  incumbrance,  ihou^ 

Atkinson  v.  Coataworth,  8  Mod.  33.  nothing  had  been  paid.    Lethbiidge  f- 

"  Trinity  Church  i>.  Higgins,  4S  N.  Mytton,  2  B.  <t  A.  772. 
Y.  532.  "  Mann  v.  Eckford,  15  Wend.  BCB; 

u  Pumas  V.  Durpn,  119  Mass.  500,  In  re  N^us,  7  Wend.  499.    So  wbeie 

20  Am.  Rep.  341.  the  defoidant,  having  guarantMd  U 

"Banfield  t>.  Marks,  66  Col.  185.  keep  the  plaintiff  clear  of  back  intenst, 

Upon  the  analogy  of  these  decimona  failed  to  da  bo,  it  was  held  that  the 

the  case  is  probably  to  be  upheld  else-  plaintiff  was  damnified  from  the  m^ 
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And  a  similar  decision  was  made  in  the  TJIngliah  Exchequer.  ^^ 
The  defendant  was  indebted  to  H.  D.  and  G.  B.  in  the  sum  of 
£400,  secured  by  a  promissory  note  made  by  the  defendant, 
and  by  the  plaintiff  as  the  defendant's  surety;  and  thereupon 
the  defendant  covenanted  that  he  would  pay  H.  D.  and  G.  B. 
the  sum  of  £400,  on  or  before  the  thirteenth  of  August  then 
next;  breach,  non-payment  by  the  day.  On  the  trial  it  appeared 
that  the  plaintiff  had  been  notified  that  he  would  be  held 
Uable  on  the  note;  but  the  note  was  not  pud,  and  the  defendant 
insisted  that  the  plfuntiff  was  only  entitled  to  nominal  damages. 
The  Lord  Chief  Baron  Abinger  overruled  the  objection;  and 
the  plaintiff  bad  a  verdict  for  the  note  and  interest.  On  show- 
ing cause  why  there  should  not  be  a  new  trial,  this  was  held 
right.  Alderson,  B.,  said:  "To  what  extent  has  the  plaintiff 
been  injured  by  the  defendant's  default?  Certainly  to  the 
amount  of  the  money  that  the  defendant  ought  to  have  paid 
according  to  his  covenant;"  "  and  he  likened  it  to  an  action  of 
trover  for  title  deeds." 

The  following  case  carries  out  this  doctrine  to  its  fullest 
extent:  One  Jennings  had  bequeathed  to  the  children  of  his 
granddaughter,  a  Mrs.  Button,  on  her  death,  a  l^acy  of  £400, 
to  be  paid  at  the  ^e  of  twenty-one  to  the  survivors  who 
reached  that  age,  and  the  testator  devised  part  of  his  estate 
chained  with  the  l^acy,  in  moieties  to  lus  two  daughters;  the 
plaintiff,  as  heir  at  law  to  one  of  the  daughters,  who  had  then 
died,  ^ected  a  partition  of  the  estate  with  the  other  daughter, 
each  covenantii^  with  the  other  to  pay  half  the  legacy.  The 
plaintiff  subsequently  sold  lus  part  to  the  defendant,  subject  to 
the  payment,  by  the  defendant,  of  one  moiety  of  the  I^acy 
to  W.  H.  Parker,  the  only  surviving  child  of  Mrs.  Button,  who 
was  dead,  on  his  attaining  the  age  of  twenty-one,  or  to  his 
personal  representatives  in  case  of  his  death  under  age,  and  the 
d^endant  covenanted  with  the  plaintiff  to  pay  such  moiety,  and 

ment  judgment  was  obtained  against  find  only  (or  the  amount  actually  ptud. 

him,  and  might  sue  on  the  agreement.  Bauer  r.  Roth,  4  Rawie,  83. 

Gardner  v.  Grove,  10  S.  A  R.  137.  "  Looaemore  v.  Radford,  9  M.  A  W. 

In  another  case,  however,  the  court  657. 

told  the  jury  they  were  at  Uberty  to  "  See  Gunel  v.  Cue,  72  Ind.  34; 

find  for  the  whole  amount  of  the  plain-  Malott  v.  Goff,  96  Ind.  490. 

tiff'n  liability,  but  reammmded  them  Ut 
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indemnify  ^  ptainUff  agairut  all  Hdbilily  on  account  qf  iL 
Parker  died  under  twenty-ooe,  and  his  administrator  clumed 
a  moiety  of  the  legacy,  which  the  plaintiff,  claiming  it  himadf, 
notified  the  defendant  not  to  pay.  A  bill  having  been  filed  t^ 
Parker's  administrator  to  compel  the  payment  of  the  legacy 
to  him  by  the  plaintiff,  it  was,  on  the  ground  that  the  legacy 
was  no  longer  a  charge  on  his  estate,  dismissed  with  costs, 
though  the  plaintiff  had  to  pay  some  costs  ss  between  attorney 
and  client.  The  plaintiff  having  brought  an  action  on  the 
covenant  alleging  as  breaches  the  non-payment  of  the  moiety  to 
Parker's  personal  representatives  and  the  non-indemnity  of 
the  plaintiff,  whereby  the  plaintiff  incurred  costs,  it  was  hdd 
by  all  the  jut^es  that  the  plaintiff  was  entitled  not  merely  to 
nominal  damages,  but  to  tbB  full  indemnity,  including  the  £200 
and  the  costs  paid  by  the  plaintiff.*' 

One  English  case  seems  to  be  opposed  to  the  rule  above 
stated.  In  that  case  it  appeared  that  the  plaintiffs  lent  the 
defendant  £600  on  the  security  of  an  indenture  by  which  two 
policies  on  the  defendant's  life  were  charged  wit^  the  loan. 
Id  the  indenture  the  defendant  covenanted  to  pi^  the  premiums 
on  the  iiolicies,  which  would  become  void  imless  these  should 
be  annually  paid.  The  defendant  paid  the  first  premium  only, 
and  the  phdntiffa  sued  him  on  his  covenant  for  non-payment 
of  three  years'  premiums.  It  was  held  that,  as  it  did  not  ^>peu' 
the  plaintiffs  had  sustained  any  loss,  they  were  entitled  to 
nominal  damages  only.' 

§  790.  The  rule  not  to  be  apiffoved  on  principle. 

*  These  decisions  appear  somewhat  to  conflict  with  tix  im- 
portant and  fundamental  rule  which  has  already  been  stated, 
that  actual  compensation  will  not  be  ^ven  for  merely  [Hobable 
loss.  Nor  is  the  argument  that  the  party,  having  bound  him- 
self to  do  a  particular  act,  must  therefore  be  held  liable  in  the 
full  amount,  of  greater  weight."    There  is  a  multitude  of  con- 

"  Hodgion  ■>.  Wood,  2  H.  &  C.  649.     He  obMTTod  that  "pMtiea  hare  the 

"  National  A.  &  1.  Aaaoc.  v.  Beet,  2     just  ri^t  to  make  nil  lawful  coutncU 

H.  &  N.  605.  guarding  their  righti  and  m 


"  This  and  the  preceding  remaric  are  fonnanoe  of  their  intentiona,  induding 
dieapproved  hy  Leonanl,  C,  in  Trinity  that  of  contravening  the  rule  of  adui) 
Church  V.  Higgms,  48  N.  ¥.  532,  538.     compensation  for  actual  loas;  and  irtKO 
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tracta  of  the  same  charaottf ,  to  which  do  such  doctrine  is  ap- 
plied. If,  instead  of  a  contract  to  pay  a  certain  sum  of  money, 
the  agreement  be  to  do  any  other  particular  act,  an  inquiry 
is  mdispensable  to  ascertain  how  far  the  party  plaintiff  has 
been  damnified  by  the  non-feasance.  It  is,  perhaps,  no  great 
stretch  of  reasoning  to  say  that  the  damages  arisii^  fnnn  the 
non-payment  of  money  should  be  measured  by  the  sum  itsdf. 
Still,  a  doubt  may  oft^i  arise  Aether  the  party  who  holds  the 
agreemtnt  has  be^i  injured  to  that  extent;  and  this  is  well 
pointed  out  by  a  v&y  accurate  ju<^,  in  Loosemore  v.  Rad- 
ford.* Parke,  B.,  said:  "The  defendant  may,  perhaps,  have 
an  equity,  that  the  money  he  may  pay  to  the  pl^tiff  shall  be 
applied  in  disoharge  of  his  debt;  but,  at  law,  the  plaintiff  is 
entitled  to  be  placed  in  the  same  situation,  under  this  agree- 
ment, as  if  he  had  paid  the  money  to  the  payees  of  the  bill." 
This  rranark  of  a  very  acuto  judge  states  the  evil,  but  su^eets 
no  remedy.  The  law  is  thus  carried  into  execution  unattended 
by  the  equity  which  should  tempw  it.  It  is  one  of  many  in- 
stances illustrating  the  inconvenience  and  serious  hardi^ps  that 
often  flow  from  the  separation  of  the  jurisdictions.  ESths*  the 
plaintiff  should  only  be  allowed  to  recover  for  actual  lose;  or, 
if  the  court  proceed  upon  the  idea  of  oompellii^  the  defend- 
uit  specifically  to  perform  his  promise,  it  should  carry  the- 
ei^agement  into  full  execution,  by  applying  the  proceeds  of 
the  judgment  where  they  beloi^.  This  a  court  of  law  possesses 
no  power  to  do;  and  as  it  is  IncfHnpetMit  to  do  complete  justice, 
it  should  confine  its  r^nedies  exclusively  to  those  cases  wh«« 
actual  injury  appe^s  for  redress.** 

§  791.  Ctmtracts  to  indnniiify  or  gave  hamtleBs. 

*  It  appears,  upon  the  whole,  settled  that  if  the  engagement 
be  collateral,  or,  more  propwly  speakii^,  indirect,  whether 
only  implied  in  law,  or  whether  it  be  an  undertaking  to  in- 
demnify and  save  harmless  against  the  consequences  of  the 
default,  there  damage  to  be  recovered  must  be  proved.    And' 

otpressed  in  apt  and  suitable  language,  for  other  and  niiolly  diffennt  droum- 

it  would  be  flagrant  wrong  if  courts  of  staneM." 

justice  ihould  assume  to  disregard  it,         "Qtd.&W.  657. 

in  favor  of  some  technical  rule  fnmed 
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SO  it  is  held  whether  the  action  be  by  the  surety  against  the 
principal,  or  by  the  creditor  against  the  surety.** 

§  792.  Early  cases  erroneotts. 

In  a  case  at  Nisi  Prius,  before  Lord  Ellenborough,  on  a  bond 
conditioned  to  indemnify  the  plaintiff  against  a  bond  given 
by  him  to  a  third  party,  though  it  did  not  appear  that  he  had 
paid  it,  his  lordship  said  that  he  did  not  see  any  measure  of 
damages  except  the  penalty  of  the  bond;  and  the  jury  so 
found."  *In  a  case  in  New  York,  this  erroneous  view  of  tiie 
subject  was  carried  to  a  great  length;  and  it  is  desirable  carefully 
to  notice  the  decision,  and  those  by  which  it  has  been  since  over- 
ruled; for  unless  we  adhere  strictly  to  the  principle  that  actual 
compensation  shall  only  be  awarded  for  actual  loss,  we  are 
without  any  guide  whatever  in  this  branch  of  the  law.  Suit 
was  brought  *'  by  the  overseers  of  the  poor  against  the  sureties 
in  a  bond  given  by  the  father  of  an  illegitimate  child,  before 
its  birth,  to  save  harmless  and  indemnify  the  town  against 
all  expenses  by  reason  of  the  child.  After  the  birth,  an  order 
was  made  by  two  justices,  accordii^;  to  the  statute,  fixing  the 
amount  of  the  defendant's  liability.  It  was  inusted  that  this 
order  was  competent  evidence  against  the  defendant,  and  that 
the  town  was  not  bound  to  show  the  actual  expenditure  of 
the  sum  claimed;  and  it  was  so  held  by  the  Court  of  Errors. 

It  will  be  observed  that  here  the  covenant  was  merely  to 
indemnify  and  save  harmless,  and  did  not  reach  to  the  extent 
of  a  promise  to  do  the  thing  in  the  first  place.  It  is  to  be  no- 
ticed, also,  that  the  whole  scope  of  this  reasoning  is  opposed 
to  the  general  rule  that  actual  compensation  will  only  be  given 
for  actual  loss,  and  cannot  be  supported  but  on  the  idea  that  a 
court  of  law  is  to  assume  the  powers  of  a  court  of  eqmty,  and 
compel  an  imperfect  kind  of  specific  perfonnance.    If  this 

■'  Wood  f .  Wade,  2  Starkie,  167.  the  spirit  and  intent  of  the  sUtutc, 

"Rockfeller  v.  Donnelly,  8  Cowen,  "giving  these  bonda  an  effect  niiich 

623,    639,    647,    reversing   Donely    v.  tbey  would  not  have  at  eommon  Uv;" 

Rockfeller,   4   Cow.   253.      The  same  and  it  is  there  said  to  be  for  the  mm 

point   WHS   again    decided   in   People  reBKiD  that  iu  a  eloitn  against  the  dK^ 

V.    Corbctt,    8   Wend.   520.     But   in  iff  on  bonds  for  the  jail  libertin,  il  a 

Churchill  v.  Hunt,  3  Denio,  321,  these  unneceeaaiy  to  prove  damage.    Kip  i. 

decisions  are  said  to  rest  entirely  on  Brightun,  7  Joluis.  168. 
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doctrine  were  maintamed,  covenantors  against  incumbrancea 
would  be  compelled  to  pay  before  the  incumbrance  was  dis- 
charged; covenantors  for  quiet  enjoyment  would  be  obhged 
to  pay  before  eviction;  and  all  parties  agreeii^  to  do  a  specific 
thing  would  be  mulcted  in  the  sum  equivalent  to  performance 
without  any  proof  whatever  that  the  other  party  had  been 
injured,  or  that  his  position  was  such  that  he  could  be.** 

§  793.  Later  cases  follow  the  tme  mle. 

*  But  this  is  not  the  result  of  the  more  recent  authorities 
of  the  courts  in  this  country.  In  an  early  case,  the  question 
"whether  on  an  escape  the  bail  to  the  liberties  became  liable 
for  the  whole  penalty,  or  for  the  damages  sustained  by  the 
sheriff  by  reason  of  the  escape?"  was  raised  in  New  York,  but 
not  decided.'*  But  it  was  soon  after  said  that  neither  the 
sheriff  nor  his  assignee  could  recover  without  showing  injury 
sustained,  and  that,  consequently,  recapture  after  the  escape, 
or  voluntary  return,  was  an  answer  to  a  suit  against  the  sureties 
for  the  liberties.*''  **  In  another  case,  on  an  ^reement  to  in- 
demnify and  save  harmless  against  a  c^tain  demand,  a  judg- 
ment having  been  recovered  on  the  chum  in  question  against 
the  plaintiff,  but  nothing  having  been  piud  thereon,  the  case  of 
Rockfeller  v.  Donnelly  was  pronounced  "a  very  questionable" 
one,  and  judgment  was  given  for  the  defendant,  the  court 
saying:  "This  is  not  an  agreement  to  indemnify  agfunst  lia- 
bility, but  it  is  the  conunon  case  of  an  ^;reement  to  indemnify 
against  the  claim  or  demand  of  a  third  person;  and  before  the 
plaintiff  can  recover,  he  must  show  that  he  has  been  damni- 
fied; the  mere  fact  that  the  demand  has  changed  its  form  by 
having  passed  into  a  judgment  is  not  enough."  ''  Again,  on 
a  bond  "to  save  harmless,"  it  was  said,  "Here  is  no  absolute 
agreement  to  pay,  and  no  ^reement  to  keep  the  party  clear 
from  hability,  but  merely  to  indenmify";  and  it  was  held,  that, 
in  order  to  recover,  damage,  and  that  involuntarily  sustained, 
must  be  shown.  It  was  intimated,  however,  that  "perhaps 
after  a  suit  commenced,  and  notice  given  to  the  obhgor,  and 
neglect  by  him  to  defend,  the  obhgee  would  be  warranted  in 

■*  Janaen  v.  Hilton,  10  Johns.  S49.  "  Aberdeen   tr.   Blackmar,    6    Hill, 

>t  Barry  v.  Manddl,  10  Johns.  563.         324. 
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putting  a  stop  to  the  costs."  *■  In  a  later  ease  in  New  YoA, 
the  whole  subject  was  considered  in  the  Court  of  A^qtealB. 
The  covenant  was,  that  the  plaintiff  should  not  sustain  any 
damage  or  molestation  by  reason  of  any  liabiUty  incurred  by 
his  deputy.  Judgment  has  been  recovered  agunst  the  plam- 
tiff,  but  not  paid;  and  it  was  hdd  that  he  was  not  entitled 
to  recover." 

In  Valentine  v.  Wheeler,"  where  the  contract  (condition  of 
bond)  was  to  pay  all  demands,  acceptances  for  which  the  idain- 
tiff  rikould  be  in  any  way  responsible  on  accoimt  of  the  oUigee, 
and  to  hold  the  plaintiff  harmless  and  free  from  loss  ot  inoon- 
veoioice  on  account  of  any  debts  and  claims  of  the  obligee, 
the  court  conatrued  this  to  be  merely  a  oontraot  of  indemni^, 
and  allowed  the  plaintiff  to  recover  only  what  he  had  actuaOy 
paid.**  So  in  an  action  on  a  promissory  note  or  other  instru- 
ment ^ven  as  an  indraonity  by  a  principal  to  his  surety  the 
measure  of  damages  is  the  amount  paid  by  the  surety  at  any 
time  before  trial,  and  imless  he  has  made  an  actual  payment 
he  can  recover  nominal  damages  only,*  So  in  Truckie  Lodge  p. 
Wood,*'  where  the  d^endant  had  put  up  a  building  for  the 
plaintiff  and  had  allowed  liens  to  attach  contrary  to  his  ai^ee- 
moits  that  it  should  not  be  "aceoimtable"  for  any  of  the 
materials  of  construction,  it  was  held  that  evidence  of  thiol 
amount  was  properly  excluded,  as  the  plaintiff  had  not  paid 
them,  although  they  were  then  in  {nocess  of  foreclosure. 

$  79Sa.  No  recovery  witiiout  actual  loss. 

According  to  these  authorities,  the  later  American  decisions 
establish  the  rule  that  if  the  contract  is  one  of  indemnity  merdy 
then  can  be  no  recovery  without  actual  loss.**    So  where  a 

■■  CriiqieD  V.  "nkompaon,  6  Barb.  532,  Nero  Hampshire:  Osgood  r.  OagDod, 

S36.  89  N.  H.  aOO;  Child  >.  Eureka  Powtlff 

"  Gilbert  v.  Wiman,  1  N.  Y.  fiSO,  49  Works,  44  N.  H.  SH. 

Am.  Dec.  359;  aee.,  Jeffere  v.  John-  "  14  Nev.  293. 

son,  21  N.  J.  L.  73.    In  Ohio,  see  Ohio  "  UnOed  Stale*:  B&etjer  v.  Bon,  7 

Life  Ins.  and  Trust  Co.  v.  SAeder,  18  Ben.  280. 

Ohio,  35.  Caitfania:  Lott  >.  Mitehdl,  32  Od. 

"  122  Mkn.  566,  23  Am.  Rep.  404.  23. 

"Ace.,  Martindale  n.  Brock,  41  Md.  CcTmtelieui:  Redfield  v.  Haight,  27 

571;  Kr^t  i..  Fancher,  44  Md.  204.  Conn.  31. 

*  Mawichutea*:  Gushing  v.  Gore,  15  Maint:  Huawy  *.  GoUiDs,  30  He. 

Mass.  69;  Little  v.  Little,  13  Pick.  426.  190. 


itizecy  Google 


§794 


ACTUAL  LOSS  ALWAYS  RECOTXRABLB 


1651- 


water  company,  before  being  permitted  to  dig  up  a  highway 
gave  a  bond  to  save  the  vill^^  humless  from  duuage  arising 
from  its  negUgenee,  and  a  person  injured  by  the  excavation 
had  brought  suit  against  the  village,  it  was  held  that  there 
could  be  no  recovery  tmtil  the  claim  had  been  paid.^' 

It  follows  that  if  a  portion  of  the  loas  has  been  paid,  the 
plaintiff  can  recover  the  balance  of  his  loss,  but  that  only;  ** 
and  if  a  payment  is  made  even  after  suit  brought  it  is  to  be 
deducted  from  the  amount  recovered.** 

These  decisions  r^tlace  this  bruich  of  the  law  on  its  proper 
basis,  and  declare  the  salutary  principle,  that  actual  compen- 
satitm  can  only  be  given  for  positive  loss  unless  it  is  evident 
that  the  parties  have  stipulated  for  a  more  extensive  remuner- 
ation.** 


§  794.  Actual  loss  always  recoverable. 

But  the  actual  loss  is  always  recoverable  upon  a  contract  of 
indemnity.^  So  where  the  defendant  guaranteed  the  pay- 
ment of  a  note  which  provided  for  interest  after  maturity  at 
the  rate  of  20  per  cent,  per  annum,  he  must  pay  interest  at 
that  rate."    Upon  a  contract  of  indemnity  given  to  a  mort- 

MaryUmd:  Gillespie  d.  Creswell,  12 
0.  A  J.  3fl. 

Uauaehutetli:  Spencer  Savings  Bank 
V.  Cooley,  177  Mass.  49,  58  N.  E. 
276. 

Mincvri:  Citiiena'  State  B«nk  v. 
Pettit,  Sfi  Mo.  App.  499. 

tiev)  Hampthtre:  Osgood  v.  Osgood, 
39  N.  H.  209;  Conner  v.  Bean,  43  N.  H. 
203. 

N»ui  York:  Soott  v.  Tyler,  14  Barb. 
202;  Selover  v.  Harpending,  64  N.  Y. 
Super.  Ct,  261;  Selover  p.  Harpending, 
18  Abb.  Nev  Cao.  252. 

Teau:  Clt^ton  c  Frinco-Texaa 
Land  Co.,  15  Tex.  Civ.  App.  366,  39 
8.  W.  645. 

In  Boyle  v.  Boyle,  106  N.  Y.  654,  12 
N.  E.  709,  it  was  held  that  one  wbo  hod 
recdved  an  indemnity  against  liability 
as  surety  on  a  bond  cannot  recover  for 
litigation  expenses  not  reasonable,  but 
caused  by  bis  vain  (ean. 


Crow,  7  N.  Y.  Misc. 
160,  37  N.  Y.  ftipp.  362. 

But  in  Gamble  v.  Cuneo,  21  App. 
Div.  413,  47  N.  Y.  Supp.  648,  an  agree- 
ment to  save  plsjntifF  hoiiiiksH  from 
any  damages  he  m^t  sustain  by  re*, 
son  of  his  continuance  as  one  of  the 
sureties  on  an  ^>peal  undertaking,  it 
was  held  that  the  defendant  must  pay 
the  entire  amount  of  a  judgment  ob- 
tained against  plaintiff  on  the  appeal 
undertaking. 

«  Buffalo  G.  Ina.  Co.  e.  Title  A  T. 
Co.,  61  Misc.  267,  99  N.  Y.  Supp.  883. 

"  Shattuck  V.  Adams,  136  Mass.  34. 

<■  Dutnd  of  Columbia:  MoKeuaie  o. 
Underwood,  21  D.  C.  126. 

Nev)  York:  De  Camp  v.  Bullaid,  169 
N.  Y.  460,  54  N.  E.  26. 

Pmruybiania:  Union  Trust  Co.  o. 
Citizens'  Trust  Co.,  185  Pa.  217,  30 
Atl.  886. 

"  Gridley  v.  Capen,  72  111.  11.    Ho 
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gagee  upon  selling  timber  from  the  mortgi^ed  land,  the  meas- 
ure of  damages  is  the  amount  the  land  was  depreciated  in  value 
by  the  removal  of  the  timber.  Where  the  land  itself  was  not 
injured,  and  the  sale  was  a  fair  one,  the  measure  of  damages  is 
the  amount  realized  from  the  sale.*^ 

Action  was  brought  on  a  bond  of  indemnity  ag^nst  damage 
to  a  vessel  by  reason  of  existing  contracts.  The  vessel  was 
libelled  on  an  alleged  contract  and  detained  twenty-three  days, 
when  the  libel  was  discharged  upon  the  giving  of  a  bond.  It 
was  held  that  the  validity  of  the  contract  on  which  she  was 
libelled  need  not  be  established,  since  the  detention  on  the 
contract  was  indemnified  against.*"  So  a  contract  of  indnmiity 
against  claims  of  a  certain  person  on  certain  insurance  mon^s 
was  held  not  to  include  merely  valid  claims,  but  any  claims 
that  might  subject  the  party  indemnified  to  costs  or  expense." 
And  on  an  agreement  by  a  lessor,  surrendering  his  lease  and 
representing  that  the  sub-tenants  were  yearly  tenants,  to  in- 
demnify the  owner  against  claims  of  longer  leases,  the  meas- 
m-e  of  damages  where  a  longer  lease  was  established  was  the 
difference  between  the  rent  reserved  in  such  a  lease  and  the 
actual  rental  value.  *^ 

§  796.  Contracts  to  save  from  liability,  etc. 

*  liability  is  a  very  different  thing  from  damage;  and  tins 
literal  object  of  the  covenant  is  not  attained  unless  the  plain- 
tiff may  rest  on  showing  mere  proof  of  liability,  and  is  relieved 
from  the  obligation  of  proving  damage.  The  only  way  to  re- 
lieve the  plaintiff  from  han^  liable  to  be  made  to  pay  the  debt, 
is  for  the  law  to  see  to  its  extinguishment.'^  **  Thus,  on  a  bond 
"to  save  harmless  and  indenmify  against  all  damages,  costs 
and  charges  to  which  the  plaintiff's  intestate  might  be  sub- 

cannot  chai^  tbe  principal  with  in-         '^RoeeDl^erg  v.  Fraakel,  123  App. 

t«re8t  at  that  raU  on  the  amount  ac-  Div.  700,  lOS  N.  Y.  Supp.  353. 

tually  paid  out  by  him.     Waldrip  v.         "  See,  in  ViiBJnia,  a  suit  by  a  sheriff 

Black,  74  Cal.  409,  16  Pae.  226.  on  an  indemnity  bond  against  damages 

**  Curtis  V.  Baugh,  79  111.  242.  on  levying  an  execution  upon  certun 

"  Niagara  Falls  Paper  Co.  v.  Lee,  20  specified  property.    Dabney  t>.  Catlett, 

N.  Y.  App.  Div.  217,  47  N.  Y.  Supp.  12  Leigh,  383.    See,  in  the  same  State, 

1-  a  suit  on  an  indemnity  ogtunst  injuiy 

»  Home  Ins.  Co.  v.  Watson,  59  N.  Y.  to  a  milMom.    Chapman  tr.  Boss,  12 

390.  Ldgh  (Va.),  565. 
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jected,  or  become  liable  for"  it  was  said  by  the  Supreme  Court 
of  New  York: 

"There  Ib  no  doubt  as  to  the  general  proposition  that,  in 
order  to  recover  upon  a  mere  bond  of  indemnity,  actual  damage 
must  be  shown;  if  the  indemnity  be  against  the  payment  of 
money,  the  plaintiff  must,  in  general,  prove  actual  payment, 
or  that  which  the  law  condders  equivalent  to  actual  payment; 
but  if  the  indemnity  be  not  only  against  actual  damage  or 
expense,  but  also  against  any  liability  for  damages  or  expenses, 
then  the  party  need  not  wait  imtil  he  has  actually  paid  such 
damages,  but  his  right  of  action  is  complete  when  he  becomes 
l^ally  liable  for  them." 

And  on  the  ground  that  the  bond  before  the  court  was  against 
liability,  the  plaintiff  was  allowed  to  recover.*'  In  the  case  of 
Spark  V.  Heslop,"  the  defendant,  in  a  letter  to  the  plaintiff  re- 
questing him  to  pay  to  a  banking  company  for  his  account  a 
bill  of  exchange  for  £400,  drawn  by  one  Henderson  on  and 
accepted  by  one  Hutchinson,  and  indorsed  by  the  defendant, 
and  also  requesting  him  to  bring  an  action  against  Hutchin- 
son for  the  recovery  of  the  amount  and  interest,  added  the 
foUowing  et^^ement: 

"And  I  hereby  agree  to  be  answerable  to  you  for  the  due 
payment  of  the  amount  of  the  said  bill  and  interest  which 
you  may  pay  to  the  said  bankii^  company,  and  for  alt  costs, 
damages,  and  expenses  which  you  may  sustain  by  reason  of 
such  payment  and  the  trying  of  the  said  action  against  the  said 
John  Hutchinson,  and  in  any  manner  relating  or  incidental 
thereto,  you  giving  me  credit  for  all  money  you  may  receive 
from  the  said  John  Hutchinson  in  such  action." 

The  plaintiff  having  brought  the  action  against  Hutchinson 
imsuccessfully,  the  court  distinguished  this  undertaking  from 
the  case  of  an  indemnity,  and  between  "sustaining"  costs, 
damages,  and  expenses,  and  payii^  them.  They  held  that  the 
plaintiff  sustained  damage  when  the  liability  was  incurred,  and 
that  he  could  recover  the  costs  he  was  Uable  for  to  his  own 
attorney,  although  he  had  not  paid  them,  as  well  as  those  of 

•>  Cham  V.  Hinmaa,  8  Wend.  (N.  Y.)     423;  McGee  v.  Roen,  4  Abb.  Pr.  8;  Mar- 
4S2,  456,  24  Am.  Dec.  39;  In  re  Negua,     tin  v.  Bolenbaugh,  42  Ob.  St.  fiOS. 
7  Wend.  409;  Webb  v.  Pond,  10  Wend.        "  1 E.  &  E.  663. 
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the  defendant  in  the  other  suit  idiich  he  had  pud.  AcoOTdingly, 
the  plaintiff  has  recovered  the  whole  amount  of  a  judgm«it  ob- 
tained against  him,  though  he  has  paid  nothing  on  it,  when  the 
defendant  agreed  to  indemnify  him  against  lial^ty,"  against 
actions,  suits,  or  claims,'*  judgmeaits,"  debt,"  or  trouble." 
And  yrhexe  the  defendant  gave  the  plaintiff  a  bond  to  pay  all 
taxable  costa  which  the  plaintiff  should  "incur  and  beccone 
bound  to  pay"  in  a  certain  suit,  it  was  held  that  the  plaintifT 
could  recover  the  amount  of  costs  for  which  judgmoit  had  beeo 
rendered  against  him,  though  he  had  not  paid  ihs  judgment" 
In  an  early  New  York  case,  where  a  bond  was  giv«i  "to 
save  harmless  and  indemnify  the  plaintiffs  againgt  their  ItabHU^ 
as  makms  of  a  certain  note,  and  to  pay  or  caiue  to  be  paid  the 
said  note,"  it  was  h^d  that  the  plaintiffs,  though  they  had 
not  paid  the  note,  and  wen  insolvent,  were  entitled  to  recover 
its  amount,  under  the  absolute  terms  of  the  covoiant;  but  that 
the  plaintiffs  could  not  recover  the  costs  of  a  suit  against  them 
on  the  note.  As  to  these  costs  the  bond  was  declared  to  be 
purely  an  agreement  to  indrannify;  and  the  learned  judge 
(Beardsley)  proceeded  to  say:  "Notwithstanding  what  is  said 
'  in  the  case  of  Chace  v.  TTinmftti,  I  must  say  that  I  am  not 
aware  of  any  distinction  at  common  law  between  an  indemnity 


Canada:  Smith  v.  Teer,  21  Up.  Cu. 
Q,  B.  «2. 

In  Kaiuw  City,  M.  A  B.  E.  R.  >■ 
Soutbon  Sy.  NewB  Co.,  Ifil  Mo.  373, 
390,  S2  S.  W.  205,  74  Am.  St.  Bep.  545, 
45  L.  R.  A.  380,  vhen  judpnoit  by 
oonaent  waa  ■ufFemJ  on  ttie  claim,  it 
wu  held  that  U»  plaintiS  had  the 
burden  of  proTing  the  judgment  reft- 
sonable  in  amount.  If  the  judgment 
had  not  been  by  conaent,  the  amouot 
of  it  would  baT«  been  coiieluatve. 

"  ^«tp  York:  Coanw  t>.  Beene,  108 
N.  Y.  627. 

Ohio:  Martin  k.  Bolenbauflh,  42  Ofa. 


"Alabama:  Kiricsey  v.  Friend,  48 
Ala,  276. 

Naiada:  Jones  r.  Childa,  8  Nev.  121. 

New  York:  Merchants'  &  Manufa. 
Nat.  Bank  b.  Cuming,  149  N.  Y.  360, 
44  N.  E.  173;  Wright  v.  Chapin,  87 
Hun,  144;  MiUer  t>.  MUler  Knitting  Co., 
23  Misc.  404,  52  N.  Y.  Bapp.  184. 

The  phuntiff  indemnified  wpiirHti  a 
liability  on  a  steamboat,  was  one  of 
several  eo-ownen;  he  paid  the  entire 
debts.  It  was  held  Utat  he  could  re- 
cover only  his  share  <rf  the  d^te  un- 
less the  other  owners  wen  insolvent. 
Ewing  0.  BeiUy,  34  Mo.  113. 

"  MataachusdU:  Coolt  p.  Metrifidd, 
139  Mass.  139. 

New  York:  Conkey  v.  Hopldns,  17 
Johns.  (N.  Y.)  113. 

England:  Warwiclc  e.  RiohardBon,  10 
M.  &  W.  284. 


••  Caiman  f,  Noble,  9  Pa.  SSft. 
<•  Hsh  t>.  Dana,  10  Mass.  46. 
••  Jarvis  * .  Sffwall,  40  Baib.  (N.  Y.), 
4*i. 
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against  damage  and  one  againet  liability,  which  warrants  a 
recovery  on  the  latter  on  simply  showing  the  fact  of  liability. 
In  both,  as  I  think,  there  must  be  evidence  of  actual  damage, 
by  tha  payment  of  money  or  otherwise.""  But  the  rule  laid 
down  here  seems  to  be  ovomled  by  the  later  decisions. 

§  706.  Payment 

As  we  have  seen,  *  the  general  rule  is  that  the  surety  cannot 
|m)ceed  against  his  principal  debtor  until  he  has  paid  the  debt; 
it  still  remains  to  be  seen  what  in  judgment  of  law  is  considered 
as  payment.  The  suit  of  the  surety  against  the  principal  is 
at  common  law  an  action  of  assumpsit,  sometimes  special, 
but  frequently  on  the  common  coimts  for  money  paid  for  the 
defoidant's  use;  and  we  now  proceed  to  determine  what  proofs 
will  satisfy  the  allegation  of  payment.'* 

It  will  be  perceived  at  once  that  this  inquiry  involves  various 
questions,  some  of  a  technical  character,  and  springing  from 
the  ftffm  of  the  action,  others  relatii^  to  the  substantial  rights 
of  the  parties.  Is  the  payment  of  Tttoney  in  all  cases  necessary? 
Can  the  surety,  by  giving  his  bond  or  note  in  payment  of  the 
(Higinal  debt,  raise  a  claim  i^ainst  the  principal?  Will  the 
transfer  of  land,  whether  by  mortgage  or  deed,  be  treated  as 
payment?  and  if  so,  at  what  value  shall  it  be  computed?  These, 
and  similar  inquiries,  are  often  complicated  and  perplexing. 

The  rule  appears  to  be  well  settled  in  this  country,  though 
far  from  being  clear  in  England,  that  the  giving  by  the  surety 
of  his  negotiable  promissory  note,  which  is  received  not  collate 

•■  Churchill  B,  Hunt,  3  Denio  (N.  Y.),  with  a  part  of  the  juriediction  of  the 

321.  Court  of  Chancery,  and  Bubatituted  the 

**"It  is  an  equitaUe  piindple  of  equitable  remedy  of  an  action  of  aa- 
eveiy  general  ai^licatjon,"  says  Mr.  mimpdt  on  the  common  money  counts 
Chancellqi  Walworth,  in  Hunt  n.  Ami-  for  the  more  dilatory  and  expen^ve  pro- 
don,  4  Hill,  346,  348,  "that  where  one  ceeding  by  a  bill  in  equity  in  certain 
penon  is  in  the  aituation  of  a  mere  cases,  they  permitted  the  peraon  thus 
surety  for  another,  whether  he  became  standing  in  the  situation  of  eurety,  who 
so  by  actual  contract  or  by  operation  of  had  been  compelled  to  pay  money  for 
law,  if  be  is  compelled  to  pay  the  debt  the  principal  debtor,  to  recover  it  back 
which  the  other  in  equity  and  justice  again  from  the  person  who  ought  to 
ou^t  to  have  paid,  he  is  entitled  to  le-  have  paid  it,  in  this  equitable  action  of 
lief  against  the  other,  who  was  in  fact  aasumpeit  as  for  money  paid,  laid  out, 
the  principal  debtor.  And  when  courts  and  expended  for  his  use  and  benefit." 
of  law,  a  brag  time  since,  fell  in  love 


itizecy  Google 


1656  CONTRACTS  OF   niDEMNITT  §796 

erally,  but  as  actual  payment  of  the  origiiial  debt,  will  be  htid 
to  be  payment  as  against  the  principal  debtor,  and  that  the 
surety  may  at  once  proceed  agtunst  him  for  the  amount  of  his 
note;  in  other  words,  the  note  is  treated  as  money.  While  on 
the  other  hand,  it  is  also  held  that  tiie  giving  a  bond  will  not 
have  the  like  effect,  and  that,  until  the  payment  of  the  bond, 
the  surety  has  no  claim  against  his  principal. 

It  is  also  well  settled,  that  an  absolute  conveyance  of  the 
laud  by  the  sxu^ty  will  be  sufficient  to  raise  a  claim  on  his 
behalf  against  the  principal  to  its  full  v^ue,  and  that  it  will 
be  treated  as  money  paid  for  the  use  of  the  original  debtor. 
An  examination  of  the  decisions  will  best  elucidate  these  rules. 

In  an  e^ly  case  in  the  King's  Bench,*'  an  application  was 
made  to  discharge  the  defendant  from  custody  on  filiog  com- 
mon bail;  and  it  appeared  that  the  defendant  being  indebted 
to  one  Creswell,  the  plaintiff  Taylor  had  ^ven  Creswell  a 
bond  and  warrant  of  attorney,  and  paid  him  £7  or  £8  of  costs; 
that  this  security  was  accepted  as  payment  and  satisfaction  of 
the  debt ;  and  it  was  contended  that  this  was  the  same  as  if  the 
debt  had  been  paid  in  money.  But  Lord  Ellenborou^  s^d: 
"There  is  no  pretence  for  considering  the  giving  of  this  new 
security  as  so  much  money  paid  for  the  defendant's  use;"  and 
the  rule  to  discharge  the  defendant  from  custody  was  made 
absolute.'* 

On  the  authority  of  this  case  the  same  point  has  been  de- 
cided in  New  York.*'  The  plaintiffs  being  accommodation 
indorsers  for  the  defendant,  had,  on  being  sued,  executed  to 
the  holders  of  the  accommodation  paper,  on  the  15th  April, 
1807,  two  bonds,  one  payable  in  ei^teen  months  and  the 
other  in  two  years,  which  bonds  had  not  been  paid.  The  plain- 
tiffs, subsequently,  were  discharged  under  the  insolvent  act. 
The  judge  charged  that  the  two  bonds  amounted  in  law  to  the 
payment  of  the  notes,  but  the  jury  foimd  a  verdict  for  the 
defendants.     On  the  motion  for  a  new  trial,  the  court  said: 

"The  question  is  whether  ^ving  a  bond,  in  discharge  of  the 

"  Taylor  v.  Hig^na,  3  East,  160.  son,  2  B.  &  Aid.  51,  noUced  mor«  fuUy 

**  No  att«nton  appears  to  have  been  hereafter, 

paid  to  the  payment  of  the  coete.    This  ■*  CiunminK   v.   Hackley,   8  ]6boa. 

case  was  auatMned  in  Maxwell  *.  Jame-  202. 
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liability  of  the  plaintiffs,  is  to  be  considered  as  a  payment  of 

money An  obligation  to  pay  is  not  the  same  thing  as 

the  actual  payment.    A  bond  has  no  analogy  to  cash 

The  technical  rule  operates  with  perfect  justice  in  this  case; 
for  the  bond  has  not,  and  never  will  be  paid,  as  the  plaintiffs 
have  dnce  been  dischai^ed  under  the  iuBolvent  act;  and  if  the 
money  now  demanded  was  to  be  recovered,  their  estate  would 
receive  it  without  ever  having  given  an  equivalent." 

The  motion  for  a  new  trial  was  denied. 

The  rule  laid  down  in  this  case  appears  to  be  the  same  where 
a  mortgage  is  given.  So  where  an  accommodation  indorser 
gave  a  mortgage  to  secure  his  debt,  and  subsequently  released 
the  equity  of  redemption,  and  made  a  conveyance  of  the  land, 
the  case  of  Gumming  v.  Hackley  was  cited  with  approbation; 
and  it  was  held  that  though  the  conveyance  gave  a  right  of 
action,  the  mortgage  furnished  no  baas  of  claim."  **  Wbere  a 
surety  on  administrator's  bond  himself  became  administrator 
on  the  resignation  of  the  defendant,  and  included  the  balance 
due  from  the  defendant  in  his  inventory,  it  was  held  that  this 
was  a  paym^it  of  the  debt  and  he  might  recover  from  the 
principal." 

§  797.  Payment  by  note. 

*  A  different  rule  has  been  adopted,  where  the  payment,  if 
such  it  can  be  called,  is  made  by  giving  a  note.  Where  the 
plaintiff  became  security  for  the  defendant's  subscription  to  a 
brewers'  benefit  club,  the  club  called  on  the  plaintiff,  and  he 
gave  his  note  for  the  amount  of  the  subscription.**  On  the 
trial  of  the  cause,  it  being  an  action  of  assumpsit  for  money 
paid,  and  the  objection  being  taken  that  the  giving  a  note  was 
no  payment,  Lord  Kenyon  held:  "That  the  club  having  con- 
sented to  take  the  note  from  the  plaintiffs,  it  was  as  payment 
to  them  of  the  money  due  by  the  defendant;  and  so  the  action 

"  Ainalie  v.  Wilson,  7  Cow.  662.  himself  to  the  correctness  of  the  deci- 

"HaseltoD  o.  Valentine,  113  Mass.  sioQ.     " Sttppomnn,    even,"   he   tatya, 

472.  "the  caae  of  the  note  of  hand  or  bill  of 

**  Barclay  v.  Oooch,  2  Eap.  571 .   This  exchange,  as  the  current  representative 

caae  was  referred  to  by  the  court,  in  of  money,  to  have  been  rightly  decided, 

Taylor  v.  Higgins,  3  East,  169;  but  stiU,"  etc, 

LOTd  Ellenborough  did  not  commit 
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was  maintainable."  It  is  added,  that  at  Hie  next  term  a  new 
trial  was  moved  for;  but  the  court  agreeing  with  bis  lordship, 
the  rule  was  refused. 

This  authority  was  much  shaken  by  a  subsequent  caae.** 
It  was  an  action  for  contribution.  The  plaintiffs  azid  defend- 
ants united  in  a  promissory  note  to  Batson  &  Co.;  Maxwdl 
took  up  the  note,  by  giving  his  own  bond  to  Batson  &  Co. 
for  the  amount.  No  money  was  paid.  On  this  state  of  facts 
Maxwell  sued  Jameson  in  attumpait  for  money  paid.**  llie 
court  hdd  that  since  there  had  been  no  discharge  of  the  note, 
and  no  money  had  yet  come  out  of  the  plaintiff's  pocket,  the 
action  could  not  be  mainttuned. 

These  cases  leave  the  rule  in  England  in  a  very  unsettled 
state." 

*  In  this  country,  however,  the  original  decision  of  Barclay  v. 
Gooch  has  been  followed,  both  in  New  York  and  Massachu- 
setts. In  a  case  already  cited,^*  the  case  of  Barclay  v.  Gooch 
was  referred  to  by  the  Supreme  Court  of  New  York,  with  a 
qualified  approbation.  "There  are  some  cases,"  they  say,  "in 
which  the  giving  negotiable  paper  has  berai  held  equivalent 
to  the  payment  of  money;  and  there  may  be  some  reason  for 
this  distinction  (i.  e.,  between  bonds  and  notes),  for  otherwise 
a  party  may  be  obliged  to  pay  a  debt  twice,  if  the  p^m  should 
pass  into  the  hands  of  an  innocent  indorsee." 

The  precise  point  came  up  subsequently  for  adjudication 
in  an  action  of  assumpsit  for  money  paid.'*  The  plaintiff 
became  surety  for  the  defendants  in  a  promiascny  note  to  one 
Vanderlyn,  on  which  judgment  was  recovered.  The  plfuntiff 
th^^upon  gave  his  negotiable  note  for  the  amount  of  the  judg- 
ment. This  had  been  accepted  by  Vanderiyn  in  full  satisfaction, 
but  it  remained  impaid.  The  judge  having  charged  in  favor 
of  the  plaintiff's  right  to  recover,  and  a  verdict  being  obtained, 
a  motion  was  made  for  a  new  trial;  but  this  was  refused  by  the 
court. 

"  Maxwell  v.  Juoeaoii,  2  B.  A  Aid.  oUigatioii  (rf  the  muety  wu  Uken  in 

SI.  payment. 

"  In  MeVicar  v.  fioyoe,  17  Up.  Can.  "  Gumming  v.  Hackley,  8  Johns.  202. 

<).  B.  629,  it  was  Attempted  to  nconcile  '■  Witheiby  e.  Mann,  11  Johni.  518. 

these  casee  upon  the  ground  that  in  the  See  alao  Bearddey  v.  Root,  11  JtJiBS. 

two  latt«r  it  did  not  appear  that  the  464,  6  Am.  Dec.  386. 
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In  another  case  "  which  came  up  on  error  from  the  New  York 
Common  Pleas,  Hedden,  the  plaintiff  below,  by  way  of  accom- 
modation for  Rodman  indorsed  a  note  on  the  30th  of  August, 
1819,  for  1118,  payable  in  sixty  days.  In  July,  1820,  a  iu<^- 
ment  was  obtained  against  Hedden,  as  indorser,  by  one  Jacot; 
in  October,  1820,  Hedden  paid  $20  on  accoimt  of  this  judgment; 
on  the  26th  of  May,  1821,  $100  more,  and  gave  his  note  for 
$28.10,  which  was  accepted  by  Jacot  in  full  payment  and  satis- 
faction of  the  judgment.  The  note  for  $28.10  was  paid  by 
Hedden  on  the  28th  of  July,  1821,  previous  to  which  (on  the 
25th  of  July,  1821),  Rodman  had  left  the  State  of  New  York, 
and  did  not  return  till  1830,  when  the  suit  was  brought.  The 
note  for  $28.10  was  thus  given  and  accepted  in  satisfaction 
before  the  defendant,  Rodman,  left  the  State,  but  not  paid  tit! 
after  his  departure.  The  defendant  set  up  the  statute  of  limi- 
tations, inslBting  that  the  plaintiff's  cause  of  action  accrued 
when  the  original  notes  made  by  Rodman  with  Hedden's  in- 
dorsement came  to  maturity,  and  that,  as  the  defendant  was 
then  in  the  State,  the  statute  had  attached,  and  the  claim  was 
consequently  barred.  This  defence  was  unsuccessful  in  the 
Common  Pleas,  and  the  plaintiff  had  a  verdict  and  judgment; 
to  reverse  which,  error  was  brought,  and  the  judgment  was  re- 
versed.'* So  where  agreements  had  been  (pven  by  the  defend- 
ants as  principals,  to  pay  or  save  harmless,  and  the  plaintifiFs 
as  sureties,  after  verdict,  had  ^ven  their  negotiable  note  for 
the  debts  and  costs,  it  was  held  that  the  verdict  was  evidence 
agiunst  the  principals,  thoi^  without  notice,  and  that  the  n^o- 
tiable  note,  given  and  accepted  in  full  satisfaction  and  discharge, 
was  equivalent  to  the  payment  of  cash;  the  court  adding:  "So 
it  would  now  probably  be  holden  of  a  note  not  negotiable."  ^* 
And  the  rule  appears  to  be  the  same  in  Massachusetts."  ** 

"  Rodman  c.  Hedden,  10  Wend.  408.  in  the  declaration  came  to  maturity — 

'•This  is  a  hard  case,  and  evincea  a  i.  t.,  Nov.,  1819,  and  April,  1820.    The 

detenninatiou  to  carry  the  rule  to  its  court,  however,  disregardins  this  line 

greatest  extent.    And  it  is  to  be  no-  of  defence,  decided  that  the  cause  <rf 

ticed  that  the  judgmoit  waa  reversed  action  accrued  on  the  acceptance  of  the 

on  a  ground  that  by  the  report  doea  note  by  Jacot — t.  e.,  28th  of  May,  1S21 

not  appear  to  have  beut  taken  at  all  at  — which  point  doee  not  appear  to  have 

the  trial.    The  defendant  tiiere  inusted  been  raised  below, 
that  the  pluntdS'e  cause  of  action  ac-         »  Lee  r.  Claric,  1  Hill,  56. 
crued  when  the  oripnal  notes  set  forth         "  Cornwall  v.  Qould,  4  Pick.  444; 
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The  rule  thus  established  is  almost  universidly  followed  in 
this  country,"  and  it  is  held  that  where  a  surety  pays  the  debt 

Doolittle  V.  Dwight,  2  Met.  561.  So  in 
EngUnd:  Drake  v.  Mitchell,  3  East, 
251. 

*  "  It  is  propw  to  notice  that  the 
American  rule,  as  applicable  to  nega- 
tiable  paper — t.  e.,  that  when  given  by 
a  surety  or  secondary  debtor,  and  ac- 
cepted by  the  creditor  in  full  satisfac- 
Ijon  <rf  his  demand,  it  gives  at  once  a 
right  of  action  against  the  principal 
debtor — is  also  the  rule  of  the  civil  law. 

La  cautiort,  says  Pothier,  in  his  TredU 
del  ObUgatioiu,  part  ii,  ch.  6,  section  7, 
art.  1,  SE  1  A  2,  ed.  of  1781,  vol.  1,  212, 
a  recours  contre  ie  dibiietir  principal 
aprit  gu'dU  a  payi. — II  y  a  mtme  dea 
eat  avxqueU  ta  caution  a  acHan  amire 
U  dibHeur  principal,  mime  onani  ^u'- 
elU  ait  pajfi;  and  ag^n,  II  n'importe 
qu*  U  paiement  ait  ili  une  paimertl  rtd, 
ou  une  cvmperualion,  mt  un«  nomtton 
This  term,  nonation,  is  defined  by 
Crivelli:  de  luyvatio,  amvenlion  tunaielU. 
On  appdle  de  ee  ttom,  en  texmea  de 
droit,  k  ehattgement  d'wt  eontrai  en  tme 
auirv,  el  par  lequel  il  eti  deroffui  au 
premier.  Dictionnaire  du  Droit  Cimi, 
intve.  All  the  caaea  which  we  have  just 
examined  in  the  text,  where  bonds  or 
notes  were  given  to  extinguish  prior 
obligations,  would,  according  to  the 
dvil  or  French  law,  be  navationa.  En 
totMcesoM,  continues  Pothier,  {«  caution 
a  droit  de  demander  que  le  dibilew  prin- 
cipal la  remixnirse,  soit  de  la  somme  qa'- 
eUe  a  payie,  soit  de  ceSe  qu'dle  a  com- 
pen»ie,  soit  de  aJle  qu'eUe  n'est  abligie 
de  payer  pour  Heirtdre  I'obUgatian  du 
principal  dibilew. 

The  French  Code  also  recognizes  the 
right  of  the  surety  to  proceed  against 
the  debtor  before  payment,  and  care- 
fully defines  the  cases  in  which  it  is  to 
be  exercised.  The  provi^ons  are  as 
follows: 

Art.  2028.  La  caitHon  qui  a  payi  a 
ton  recoura  eontre  le  d&titeur  principal, 


mit  que  U  cautionnernenl  ait  ili  dcmni 
ou  «u  MI  d  I'tnau  dibilew.  Art.  2032. 
La  caution  mtme  awmt  Samr  payt 
put  agir  contre  le  dihilettr  pour  lire  par 
lui  iTidenmiaie. 

1.  Lorsqu'dte  eel  pourtuitne  en  jot- 
lice  pour  le  paiement. 

2.  Lortque  le  dihOeur  a  }aU  faHUU, 
ou  eaten  dioonfitute. 

3.  Loreqae  le  dibilew  t'eat  obUgi  de 
lid  rapporier  aa  diciutrge  dana  un  rrr- 
toin  temps. 

4.  Laraque  la  dette  eat  devenue  ex- 
i(fttAe  par  VicMance  du  lerme  sous  le- 
quel eUe  aoait  ili  atnlractie. 

5.  Av  bout  de  dix  atmies,  lortque 
V/Migation  prindpole  n'a  poiftl  de 
terme  fixe  ^ichiance,  d  Toaine  que 
I'oliigaiion  prindpale,  telle  qu'tme  lu- 
telle,  ne  loit  de  nature  A  pouooir  ttrt 
ileinie  ovont  un  lempt  djternwne. 

It  is  to  be  borne  in  mind,  howevn, 
that  the  courts  of  France  follow  the 
course  of  the  civil  law,  and  that  theae 
is  no  divinon  of  juiiadictJonB. 

The  enumeration  of  caution*  under 
the  French  Code  is  not  confined  to  the 
mere  money  paid.  2028.  La  eauUon  a 
ausai  reanira  ■pour  lea  dommages  el  in- 
Urite,  a'U  a  lieu. 

L'engaQemient  de*  dUbHewa  aaert 
leun  rautuma  n'eal  pat  amtpria,  says 
Toulher,  aoua  la  rtgle  (1153);  car  ee 
n'eal  paa  de  Vargent  que  lea  dihileiat 
doiveni  A  leura  cautiona:  ila  daioenl  ka 
indemniser  dea  domma^^ea  qu'eUea  pow- 
ront  guffrir  de  la  part  du  erianeier  po 
n'eat  paa  payi,  comme  a'U  fait  aaiw 
lewa  biena.  Ainei,  fiTtdemnili  que  U 
dibiteur  doit  i  ea  caution  VobUge,  aoiw 
qu'il  soil  beaoin  de  atipulation  nux  dont- 
magea  et  intirlla  qvi  reauUeraieTU  de  la 
aaiaae  et  oente  dea  biena  de  la  eatfMM. 
Toullier,  vol.  6,  280,  dea  ConlraU. 

This  would  not  be  so  with  us,  as 
has  already  been  said,  unless  the  sarHj 
held  a  contract  to  indemnify  aod  saTe 
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of  his  principal  with  his  own  negotiable  note,  which  ia  recewed 
in  saiujaction  of  the  debt,  he  may  sue  at  oace  and  recover  the 
amount  of  his  note  of  the  principal,^*  or  contribution  from  a 
co-surety.™ 

§  798.  Note  must  be  accepted  as  payment 

*  It  is  to  be  borne  in  mind,  however,  in  all  these  cases,  that 
it  is  essential  that  the  note  should  be  given  and  accepted  by  the 
creditor  as  full  payment  and  in  complete  satisfaction.^  This 
has  been  repeatedly  decided.  So  where  an  action  of  covenant 
was  brought  *'  by  plaintiffs,  who  had  sold  the  defendants  cert^ 
coal  mines,  for  which  they  covenanted  to  pay  a  simi  certain  in 
instahnents,  the  defendants  pleaded  payment  of  part,  and  a 
bill  of  exchange  given  for  paymernl  and  in  sati^action  of  the 
residue  on  which  judgment  had  been  recovered,  and  to  this 
plea  the  plaintiff  demurred;  it  was  held  bad,  because  it  was  not 
averred  that  the  bill  loas  accepted  in  aaUsfaction,  nor  that  it  had 
'produced  it;  that,  not  having  been  accepted  as  satisfaction  for 
the  debt,  the  bill  could  only  operate  as  a  collateral  security; 
and  that,  therefore,  the  plaintiff  might  resort  to  his  origiDal 


him  harmless.  In  the  case  of  a  surety- 
ship arising  by  implication,  or  without 
a  contract  to  indemnify,  the  recovery 
is  limited  Htrictly  to  the  money  paid 
for  the  use  of  the  principal. 

"  Arkaruat:  Bone  v.  Tony,  16  Ark, 
83. 

Georgia:  Mimg  k.  McDowell,  4  Ga. 
182,  48  Am.  Dec.  221. 

Indiana:  White  n.  Miller,  47  Ind. 
385;  (but  see  Romine  p.  Romine,  59 
Ind.  361). 

Kansas:  Rizer  v.  Callen,  27  Kan. 
339. 

New  Hampthtre:  Peareon  v.  Parker,  3 
N.  H.  366. 

iV«ui  York:  Elwood  v.  Deifendorf,  5 
Barb.  398,  410. 

Smith  Carolina:  Peteis  v.  Bamhill,  1 
Kll,  234. 

Contra,  North  Carolina:  Briaendine  v. 
Martin,  1  Ired.  L.  288. 

'*  Alt^nTOa:  Hnketon  ».  Taliaferro,  9 
Ala.  547. 


Arkaruat:  Anthony  v.  Perdfull,  8 
Ark.  494. 

CaUfomia:  Stone  v.  Hammetl,  83  Cal, 
547, 23  Pac.  703, 17  Am.  St.  Rep.  272, 8 
L.  R.  A.  425  (sembU). 

lUinoit:  Ralston  t>.  Wood,  15  111.  159, 
58  Am.  Dec.  604. 

iTuliatia:  Keller  v.  Boatman,  49  lod. 
104;  White  v.  Carlton,  52  Ind.  371. 

Kenlueky:  Robertson  t>.  Maxcey,  6 
Dana,  101;  Stubbins  v.  Mitchell,  82 
Ky.  536. 

Mitiouri:  Ryan  o.  Rrusor,  76  Mo. 
App.  496. 

Contra,  North  Carolina:  Brisendine 
0.  Martin,  1  Ired.  L.  286;  Nowtand  v. 
Martin,  1  Ired.  L.  307. 

In  BeU  V.  Boyd,  76  Tex.  133, 13  S.  W. 
232,  contribution  was  refused  where  the 
new  nol«  was  that  of  the  principal  and 
surety;  but  the  genera]  rule  was  recog- 

"  White  0.  MiUer,  47  Ind.  385. 
*■  Drake  v.  MitcheU,  3  East,  251. 
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remedy  on  the  coTenant;  and,  said  Le  Blanc,  J.:  "The  ^ving 
of  another  security,  which  in  itself  would  not  operate  as  an 
extinguishment  of  the  or^nal  one,  cannot  operate  as  such  by 
being  pursued  to  judgment,  unless  it  produce  the  fruit  of  a  judg- 
ment." The  principle  of  this  case  has  been  repeatedly  lecog- 
nized  in  New  York,"*  where  it  is  held  that  a  note  is  not  pay- 
ment of  a  precedent  debt,  unless  there  is  an  express  agreement 
to  receive  it  as  payment." 

In  another  case,  in  New  York,'*  the  doctrine  that  negotiable 
notes  are  to  be  considered  as  money,  has  been  restricted  to 
cases  where  the  notes  have  been  parted  with  to  bona  fide  holders 
for  value.  The  plaintiff,  Reed,  boi^t  of  the  defendants  a 
threshing-machine,  and  gave  three  n^otiable  notes  of  S200 
each  for  the  purchase-money.  The  machine  proving  worthless, 
the  plaintiff  brought  an  action  for  money  paid  against  the 
defendants.  A  verdict  was  obtained,  but  it  was  set  aude  and  a 
new  trial  granted,  the  court,  by  Savage,  C.  J.,  saying:  "Had 
the  notes  in  question  been  given  to  a  third  person  in  payment 
and  discharge  of  a  debt  due  by  the  defendants  to  such  third 
person,  then  the  case  would  have  come  within  previous  deci- 
sions. But  I  cannot  find  that  the  giving  a  note  ever  has  been 
considered,  as  between  maker  and  payee,  the  payment  of  money 
by  the  former  to  the  latter.  In  my  judgment,  the  mere  giving 
a  note  cannot  be  consdered  payment  of  the  very  money  for 

*>  ^itheiby  u.  Mann,  11  Joluu.  518;  157.    So,  also,  in  thai,  Sute  it  is  hdd, 

Tobey  v.  Baiber,  5  Johna.  68,  4  Am.  in  an  action  by  the  indorsee  against 

Dec.  326;  Johnson  v.  Weed,  9  Johns,  the  nudcer  of  a  negotiable  note,  in- 

310,  6  Am.  Dec.  279.  doraed  when  overdue,  that  a  negotiable 

"  In  Maesachuaetta  it  would  mem  note  made  to  the  defendant  by  the 

that,  in  eome  cases,  this  express  agree-  payee,  intended  aa  a  payment  of  the 

ment  is  inferred  from  the  mere  fact  of  note,  may  be  shown  in  defaice  as  a 

giving  a  negotiable  note.  eetroff.  Holland  r.  Mak^ieace,  8  Mass. 

The  jpving  a  negotiable  note  for  a  418,  5  Am.  Dec.  107;  Saigent  p.  South- 
debt  on  a  aunple  contract  raises  a  legal  gate,  5  Pick.  312,  16  Am.  Dec  40B. 
presumption  that  the  note  was  received  "A  negotiable  prominorj'  note,  by  the 
in  payment,  and  will  operate  aa  a  dis-  common  law  of  t.hU  gtate,  is  hcdden  U> 
chargeof  the  simple  contract, unless  the  be  a  discharge  of  a  nmple  omtract  on 
presumption  be  controlled  by  evidence  which  it  ia  founded."  Emeison  ». 
of  a  contrary  intent.  Thacher  o.  Dins-  Prov.  H.  M.  Co.,  12  Mass.  237. 
more,  5  Man.  299,  4  Am.  Dec.  61;  *«  Van  Ortxand  e.  Reed,  1  WomL  42^ 
Maneely  v.  M'Gee,  6  Mass.  143,  4  Am.  430. 
Dec.  105;  Huse  v.  Alexander,  2  Met. 
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which  such  note  ia  given  as  security,  so  as  to  justify  a  recovery 
of  it  by  the  maker  against  the  payee." 

In  a  more  recent  action,  in  the  same  State,  where  the  facts 
hypothetically  put  by  the  court  in  the  case  last  cited,  were 
actually  presented,  tiie  notes  having  been  transferred  to  a 
bona  fide  holder  for  value,  the  plaintiff  was  held  entitled  to 
recover  as  for  money  paid  and  received.*'  •* 

§  799.  Payment  by  bond  or  non-negotiable  note. 

It  is  held  in  some  jurisdictions  that  payment  by  any  obliga- 
tion of  the  eurety  other  than  a  negotiable  promissory  note, 
though  accepted  in  satisfaction  of  the  debt,  will  not  ^ve  an 
immediate  right  of  action  to  the  surety;  **  and  the  attempt  is 
made  to  reconcile  the  English  cases  upon  this  distinction. 
Most  of  the  cases  recognize  no  such  distinction;  and  in  some 
cases  it  is  expresdy  denied."  There  seems  no  foimdation  for 
it,  and  it  indeed  appears  to  have  arisen  from  the  form  of  action 
brought  by  the  surety.  The  action  was  iisually  brought  on  a 
coimt  for  money  paid,  and  the  courts  making  the  distinction 
were  averse  to  allowing  that  coimt  to  lie  when  neither  money 
nor  a  negotiable  note  had  been  given.  It  is  needless  to  say  that 
a  distinction  founded  entirely  upon  the  form  of  action  should 
not  be  supported  at  the  present  time,  llie  cases  allowing  an 
action  where  payment  has  been  made  by  the  property  of  the 
surety,  now  to  be  conddered,  seem  opposed  to  it. 

§  800.  Payment  in  land  or  goods. 

*  It  remains  to  be  seen  how  far  the  conveyance  or  toansfer 
of  land  or  other  property  in  dischai^  of  a  pecuniary  liability 
furnishes  the  surety  an  action  against  his  principal. 

In  an  action  of  assumpdt  for  money  paid,"  the  defendant, 
on  tiie  12th  of  April,  1817,  obtained  from  ibe  plaintiffs  their 
indorsement  on  two  notes,  each  for  12,059.35.    The  notes  were 

••  Cohille  V.  Bealjr,  2  Denio,  139.  Textu:  Boulwaie  v.  Rt^inson,  8  Tex. 

••  Indiana:  Bennett  v.  Buchanan,  3  327,  58  Am.  Dec.  117. 

Ind.  47.  "  Kentvdc]/:  Robertaaa  v.  Mozcej,  6 

PenntylnMta:  Monison  t>.  Beritey,  7  Dana,  101. 

8.  A  S.  238.  CoModa:  Mc^icar  ■>.  Boyce,  17  Up. 

South  Canlina:  Petera  e.  Bantbill,  1  Can.  Q.  B.  BOO. 

Wn,  237.  ••  AiiuliB  v.  VrHaoa,  7  Cow.  662,  668. 
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indorsed  to  John  B.  Murray  &  Son,  then  again  indoreed  over, 
and  paid  by  the  subsequent  indorser.  The  plaintiffs  ocecuted 
to  the  Hurrays  a  mortgi^  on  four  lots  (subject  to  a  previous 
mortgage  for  11,770),  as  a  security  for  the  indorsements,  and 
subsequently  released  the  equity  of  redemption  to  the  Muirays, 
who  received  the  release  as  payment  of  $1,200  on  the  plaintiffs' 
indorsement,  and  discharged  them  from  alt  further  liability 
as  indorsers.  Evidence  was  taken  as  to  the  value  of  the  lots, 
and  the  jury  found  for  the  plaiotifts  $804.45.  On  a  motion  for 
a  new  trial,  it  was  contended  that  the  conveyance  of  land  would 
not  sustain  an  action  for  money  paid;  but  the  court,  after 
deciding  that  imder  Gumming  v.  Hackley,"  and  Taylor  v. 
Higgins,*"  the  mortgage  was  no  payment,  used  this  language, 
as  to  the  release  of  the  equity  of  redemption:  "We  have  no 
doubt  that,  as  the  conveyance  of  the  land  was  received  in 
discharge  of  a  money  debt  due  from  the  plaintiff,  it  is  in  judg- 
ment of  law  to  be  considered  the  same  thing  as  if  the  plaintiff 
had  actiially  paid  money.  The  Hurrays  received  it  as  money, 
or  an  equivalent  for  money.  They  had  the  right  of  electing. 
To  the  defendant  it  was  immaterial  whether  the  payment  was 
made  in  one  way  or  the  other."  And  a  new  trial  was  denied. 
This  case,  however,  leaves  the  question  open  as  to  the  rate  at 
which  land  under  such  circumstances  is  to  be  taken.  The 
court  say:  "There  is  some  question  whether  the  equity  of  re- 
demption, taken  subject  to  the  previous  mortgage,  was  equal 
in  value  to  the  $1,200.  The  jury  found  $804.45  only;  and,  from 
the  evidence,  we  think  they  were  warranted  in  finding  that 
amotmt."  This  would  seem  to  imply  that  the  actual  and  not  the 
agreed  value  of  the  land  is  to  be  the  guide.  Nor  does  the  ques- 
tion appear  to  have  been  raised  how  far  the  maker  and  principal 
debtor,  Wilson,  the  defendant,  was  benefited  by  this  transac- 
tion. The  court  say,  that  on  the  conveyance  of  the  land  at  the 
agreed  valuation  of  $1,200,  and  the  release  of  the  plaintiff, 
'AinsUe,  "the  remainder  due  on  the  notes  constituted  a  vaUd 
claim  in  favor  of  the  Hurrays,  against  Wilson,  the  maker." 
But  is  it  clear  that  the  claim  of  the  Hurrays  as  against  WUson 
was  good  for  only  the  remainder?  If  the  Hurrays  had  sued 
Wilson  on  the  note,  what,  as  between  them,  would  have  berai 

■  8  Johns.  202.  *■  3  Eaat,  169. 
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the  measiire  of  damages?  Could,  in  Buch  an  action,  Wilson 
have  had  the  benefit  of  the  valuation  of  the  land  at  Sl,200  to 
which  he  was  not  privy?  As  between  the  Murrays  and  Wilson, 
was  the  land  satisfaction  for  anything  more  than  it  was  actually 
worth?  What  if  it  had  been  foreclosed  under  the  first  mort- 
gage, and  no  siui)lus  realized,  would  Wilson  have  still  had  the 
benefit  of  the  $1,200  agreement? 

In  a  subsequent  case,^^  where  the  plaintiff,  an  accommoda- 
tion maker,  had  paid  the  defendant's  debt,  after  ju<^ment  re- 
covered for  $401.61,  by  a  conveyance  of  land  for  a  consideration 
expressed  in  the  deed  of  $548.31,  it  was  held,  after  affirming 
the  main  point  decided  in  the  last  case,  that  the  defendant  was 
at  liberty  to  reduce  the  amount  of  the  recovery  by  showing 
that  the  land  conveyed  in  satisfaction  of  the  jut^pnent  was 
not  of  value  equal  to  the  amount  of  the  note  and  interest;  and. 
this  evidence  having  been  excluded  at  the  circuit,  a  new  trial- 
was  ordered.**  So  where  the  land  of  the  amrety  was  sold  on 
execution  by  the  creditor,  he  may  maintain  an  action; ''  and 
the  same  was  held  where  a  mortgage  of  the  surety's  land  was 
accepted  as  payment."' 

The  same  doctrine  has  been  declared  in  Massachusetts.  So 
tmder  a  plea  of  payment  in  an  action  of  debt  on  ju<^ment, 
the  defendant  is  not  confined  to  evidence  of  payment  in  money, 
but  be  may  show  that  a  chattel  or  deed  of  land  was  given  and 
received  in  satisfaction  of  the  judgment.  He  must,  however, 
prove  that  the  thing  received  was  of  the  full  value  of  the  debt, 
or  that  it  was  agreed  to  be  received  as  such.'*  So  where  the 
promissory  note  of  a  third  party  was  indorsed  by  the  surety  and 
received  by  the  creditor  in  payment  of  the  debt,  the  surety 
may  at  once  maintain  an  action,*'  and  the  same  is  true  where 
a  note  and  mortgage  of  a  third  party  is  transferred  by  the  surety 
to  the  creditor  in  payment."  But  taking  possession  of  a  mort- 
gaged estate  for  the  purpose  of  foreclosure,  does  not  operate 

*i  Boimey  v.  Seely,  2  W^d.  4S1.  dent  of  Newburyport  Bank  v.  Stone,  13 

"  Lord  V.  Staplee,  23  N.  H.  448.  Pick.  420. 

"  McVicor  V.  Royce,   17  Up.  Can.  **  Hammell  v.  Gamewell,  5  Blaekf. 

Q.  B.  S29.  (Ind.)  5. 

"  Howe  u.  Mackay,  5  Pick.  44;  and  "  Fahey  v.  Frawley,  26  L.  R.  Ir. 

the  same  rule  was  laid  down  in  Presi-  78. 
105 
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as  a  payment  of  the  mortg^e  money;  for  the  laud  still  remaiiiB 
only  a  secmity  for  the  money." 

§  801.  Compensation  for  actual  loss  only. 

In  contracts  of  indemnity  as  elsewhere  the  ordinary  rule  ia 
that  actiial  compensation  can  only  be  ^ven  for  actual  loss,** 
and  that  a  sm^ty  who  pays  the  debt  of  his  principal  for  less 
than  its  face  can  recover  only  the  amomit  he  paid."  And 
where  the  plaintiffs  had  sold  the  defendants  three-sixteenths 
of  a  steamboat,  the  rest  of  which  was  owned  by  third  parties, 
taking  from  the  defendants  an  agreement  to  indemnify  them 
against  "all  liabihty  of  loss"  on  account  of  the  debts  of  the 
boat,  it  was  held,  in  an  action  brought  by  the  plaintiffs  to  re- 
cover the  amoimt  of  a  judgment  against  them  for  a  debt  of  the 
boat,  that  they  could  not  recover  more  than  three-sixteenths 
of  it  until  they  bad  shown  that  Uiey  could  not  compel  the 
other  part  owners,  because  of  insolvency  or  for  some  other 
good  cause,  to  contribute  their  proportion. '"  So  in  an  action 
by  a  sheriff  against  a  surety  in  an  indemnity  bond  ^ven  on  an 
attachment,  he  is  entitled  to  recover  the  whole  amount  of 
costs  piud  by  him  in  the  successful  defense  of  an  action  brought 
against  him  by  a  claimant  of  the  goods  attached,  and  not 
merely  a  proportionate  share,  though  other  creditors  who  did 
not  ind^nnify  received  the  surplus  proceeds  of  the  goods  at- 
tached after  satisfying  the  indemnifying  creditors."^     And 

"  Wart    V.    CbMuberlin,     8    I^ck.  New  York:  Cobb  v.  TltuB,  10  N.  Y. 

(Maaa.)  336.  198. 

«  See  WiltooD  v.  McEvoy,  25  Cal.  Virginia:  How  a.  Majmard,  2  Lei^ 

169,  where  the  caaee  are  reviewed,  and  29. 

the  piinciple  above  statad  approved.  England:  Ex  parte  Ruahfortb,  10  Vca. 

"  lUinoU:  CoggeehaU  ■>.  Ruggjca,  62  409)  Butcher  ■>.  Churchill,  14  Vu.  567; 

IU.401  (nonWe).  a6odip.NorTis,2My.&Cr.361. 

Irtdiana:   Gieseke   v.    Jobsaon,    115  But  aee  amira.  Fowler  c.  Stticklaud, 

Ind.  308,  17  N.  E.  573;  Goodwin  v.  107  Maaa.  552,  where  an  accommoda- 

Davia,  15  lad.  App.  120,  43  N.  E.  881.  tion  indoraer  having  taken  up  a  note 

LouMioTta;  Pickett  v.  Bates,  3  La.  for  half  ite  value  waa  allowed  to  reoover 

Ann.  627.  the  face  value  from  the  maker.    Tbt 

Maryland:  Martindale  v.  Brock,  41  attention  of  the  oourt  doea  not  seem 

Md.  571.  to  have  been  called  to  the  fact  that  the 

Nebraska:  Eaton  c.  Lambert,  1  Neb.  indoiser  waa  a  auretj. 

339.  "»  Ewing  t>.  ReiUy,  34  Mo.  113. 

New  Jersey:  Delaware,  L.  &  W.  R.  R.  '"  Chamberlain  v.  Bellar,  18  N.  Y. 

t>.  Oxford  Iron  Co.,  38  N,  J,  Eq.  151.  115,  72  Am.  Dec.  498. 
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upon  the  same  principle  it  is  held  that  a  surety  who  has  paid 
the  principal's  debt  in  depreciated  currency  can  only  recover 
the  value  at  the  time  of  the  payment,  with  interest."*  And 
a  surety  to  a  bond  indemnifying  a  sheriff  from  damage  can 
show  that  he  received  a  certain  sum  as  proceeds  of  the  sale."" 
Where  both  principal  and  surety  were  sued,  and  judgment 
recovered,  which  the  surety  paid,  the  principal  cannot  cl^m 
a  reduction  in  the  amoimt  to  be  repaid  to  the  surety  on  the 
ground  that  usurious  interest  was  included  in  the  judgment.^* 
But  if  the  surety  knew,  or  should  have  known,-that  t^e  claim 
was  usurious,  or  that  the  principi^  was  not  bound  to  pay  so 
much,  his  recovery  will  be  reduced  by  the  amount  he  ought 
not  to  have  paid.'°^ 

§  802.  Judgment  against  surety  often  concIuslTe  on  principal. 

•  It  has  been  sometimes  held  that  the  record  of  judgment 
against  the  surety  is  conclusive  evidence  against  his  principal, 
and  fixes  the  amount  of  recovery.  So  in  an  action  by  the  sheriff 
against  the  sureties  in  a  bond  to  the  jiul  liberties,  it  was  held 
that  the  sheriff,  having  given  notice  to  the  defendants  of  the 
escape  suit  against  himself,  and  they  having  thereupon  assisted 
in  its  defense,  the  record  of  the  recovery  in  that  suit  was  con- 
clusive evidence  that  the  plaintiff  had  been  damnified  to  the 

>"  Arkantat:  Jordan  tr.  Adanu,   7  wu  held  that,  while  uBuall;  a  nirety 

AA.  348.  can  recover  no  mora  than  the  value  he 

Kentucky:  Miles  tr.  Bacon,  4  J.  J.  paid,  yet  when  there  ia  an  ezpreM 

Marsh,  457;  Cronra  v.  Grayson,  4  J.  J.  agreement  by  the  principal,  ta  here,  he 

Maish,  614.  may  recover  the  greater  amount. 

Maryland:  Gillespie  v.  Creewell,  12  ">  O'Brien  r.  McCann,   58   N.  Y. 

G.  &  J.  3fl.  373. 

Virginia:   Kendrick  v.  Forney,  22  '^Miehioan:  Thuiston  v.  Prentias, 

Oratt.  748.  1  Mich.  103. 

Weat  ViryiTua:  Batler  i>.  Butler,  8  Tennestei:  Wade  p.  Green,  3  Humph. 

W.  Va.  074;  Feameter  v.  Withrow,  9  547. 

W.  Va,  296.  ""  Georgia:  Jones  v.  Joyn^,  8  Oa, 

In  Southall  v.  Palish,  85  Va.  403,  7  562  {tenMe). 

8.  E.  634,  1  L.  It.  A.  641,  the  nirety  Kenlveky:  Lucking  v.  Oegg,  12  Bush, 

paid  a  claim  of  the  principal  with  29S. 

certificates  of  deposit  in  a  bank  which  South  CaroUna:  Sloan  r.  Qibbes,  66 

were  worth  lees  than  par,  under  an  S.  0.  480,  36  S.  E.  408, 76  Am.  St.  B^. 

agreement  with  the  principal  that  he  659. 
would  pay  the  faoe  of  the  depoaits.   It 
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extent  of  the  judgment.'^  So  f^ain,  in  an  action  by  overseers 
of  the  poor  on  ao  order  of  bastardy  to  recover  against  the  putar 
tive  father  the  weekly  sum  directed  to  be  paid  for  the  main- 
tenance of  the  child,  the  order  was  held  to  be  prima  facie  evi- 
dence of  the  danand,  and  that  it  rested  with  the  defendant  to 
show  himself  exonerated  from  the  payment  in  order  to  avoid 
the  recovery.*" 

On  this  subject  a  few  observations  may  be  permitted.  A 
judgment  against  the  surety  may,  upon  the  ground  of  privity, 
be  propra  evidence  against  the  principal,  and  vice  versa;  but 
it  is  manifest  that  the  record  can  only  be  evidence  of  the  facts 
which  it  declares  and  that  payment  is  not  one  of  these.  The 
judgment,  though  perhaps  conclusive  evidence  of  the  debt 
being  incurred,  is  no  proof  whatever  tit&t  that  debt  has  been 
paid,  or  that  it  ever  will  be.™  ** 

The  principle  that  it  is  conclusive  evidence  of  the  amount 
of  the  debt  is  illustrated  by  the  following  cases:  In  Hare  f. 
Grant,"**  the  judgment  procured  against  a  surety  was  held  con- 
cluave  where  the  siu^ty  notified  the  principal  of  the  action. 
Where  the  defendant  had  failed  to  carry  out,  as  he  had  agreed 
to  do,  the  plaintiff's  contracts  with  a  third  party,  it  was  held 


>M  Kip  V.  Brigham,  7  Johiu.  168. 

>»  Wallsworth  v.  Mead,  9  Jotme.  367. 
"A  judpnent  against  the  peraon  to  be 
indemnified,  if  fairiy  obt&ined,  espe- 
cially if  obtained  on  notice  to  the  wa> 
rantor,  is  adnuMible  in  a  suit  agfunst 
him  on  bis  contract  of  indemnity." 
Clark  V.  Carrington,  7  Cranoh,  308, 
322,  3  L.  ed.  354.  "When  one  is 
responuble  by  force  of  law,  or  by 
contract,  for  the  futhful  p«cform- 
ance  of  the  duty  of  another,  a  judg- 
ment against  that  other  for  a  failure 
in  the  performance  of  such  duty,  if 
not  colluuve,  is  prima  facie  evidence 
in  a  suit  against  the  party  so  responsi- 
ble for  that  other."  Lowell  v.  Parker, 
10  Met.  309,  43  Am.  Dec.  436.  See 
also  Heard  b.  Lodge,  20  Pick.  63,  32 
Am.  Deo.  197;  Train  v.  Gold,  5  E^ck. 
380;  FoxcToft  v.  Nevens,  4  Me.  72; 
Hayes  v.  Seaver,  7  Me.  237.    In  Ver- 


mont, if  one  promise  to  indemnify  an- 
other for  fUl  damage,  etc.,  which  he 
shall  incur  in  giving  up  to  the  promisor 
a  oertain  horse,  and  in  bringing  a  suit 
ag^nst  the  vendor  thereof,  for  fraud- 
ulently sdling  a  horse  belon^g  to 
another,  if  be  fail  therein, — if  the  suit 
b  brought,  and  the  plaintiff  d^eated, 
the  record  of  the  judgment  is  com- 
petent evidence  in  a  suit  against  the 
promisor  founded  on  the  pronuec,  ao 
far  as  to  show  the  bringing  and  failure 
of  the  action;  and  this,  thou^  notice 
of  the  bringing  of  the  suit  was  pvai  to 
the  defendant.  But  the  amount  of 
damages  depends  on  the  title  to  the 
hone;  and  as  to  this  the  judgment  is 
not  evidence.  IJnooIn  v.  Blanchard, 
17  Vt.  461. 

"■  Lyon  V.  Northup,  17  Iowa,  314. 

"»  77  N.  C.  203. 
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that  the  plaintiff  could  recover  the  amoimt  recovered  by  the 
third  party  against  him."°  Where  a  contractor  to  lay  pipes 
for  a  town  had  agreed  to  be  liable  for  any  dami^es  occurring 
throui^  his  neglect,  it  was  held,  in  Campbell  v.  Somerville,"* 
that  the  amount  of  his  liability  for  a  personal  injury  suffered  by 
a  tlurd  party,  was  concludvely  determined  by  the  judgment 
recovered  against  the  town  by  that  third  party,  where  the 
plaintiff  himself  had  defended  the  action  with  the  town.  Where 
defendant  insured  goods,  making  itself  liable  for  the  govem- 
ment  tax,  as  well  as  for  the  value  of  the  goods,  the  judgment 
of  the  government  recovered  against  the  assured  was  held  to 
determine  the  amount  of  the  defendant's  liability.*'^  Where 
a  sheriff  levied  wrongfully  on  property,  owing  to  misrepresenta- 
tions of  the  defendants,  the  defendants  were  held  liable  for 
the  amount  of  the  jud^uent  recovered  against  the  sheriff  by 
the  owner.'"  In  this  case  it  appeared  that  the  defendants  had 
taken  part  in  the  defence  of  the  action  by  the  owner  against 
the  sheriff.  Norfolk  i;.  American  Steam  Gas  Co."*  was  a  bill 
in  equity  brou^t  against  the  officers  of  a  company,  that  com- 
pany having  failed  to  pay  a  judgment  obtained  against  it  as 
trustee  in  trustee  process.  It  was  held  that  the  plaintiff  could 
recover  the  amoimt  of  the  judgment  obtained  against  the  com- 
pany. Where  a  defendant  had  made  excavations  in  a  sidewalk, 
by  which  a  person  was  injured,  and  the  plaintiff  (a  city)  was 
held  liable,  the  plaintiff  was  allowed  to  recover  the  amount  of 
the  judgment  obtained  against  It.^"  Where  a  sheriff  sued  for 
the  act  of  his  deputy,  ^o  had  notice  of  the  suit,  the  judgment 
fixes  the  measure  of  dami^^  in  an  action  by  the  sheriff  on  the 
deputy's  bond.'" 

S  SOS.  Litiption  npenses. 

*  Having  thus  examined  the  rules  requiring  the  surety  to 
pay  before  he  proceeds  against  his  principal,  and  also  discussed 
the  questions  that  present  themselves  as  to  the  mode  of  pay- 
ment, we  have  now  to  examine  those  cases  where  the  surety 

I"  Dubois  V.  Henoance,  66  N.  Y.  "*  Kenyon  v.   Woodruff,  33  Mich. 

673.  310. 

>■>  114  Maw.  334.  "'  108  Maae.  401. 

"*  iDBUianoe  Companies  r.  Tbomp-  '"  Ottuniwa  o.  Parks,  43  la.  119. 

■on,  95  U.  S.  617, 21  L.  ed.  4S7.  "*  Kettle  o.  Lipe,  6  Barb.  167. 
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is  obliged  to  pay  under  compulsiou  of  law,  or  where,  by  reasm 
of  his  engagement,  be  is  put  to  indirect  or  consequential  loss. 
Where  the  surety  is  compelled  by  suit  to  pay  the  debt  for  Ytbldi 
his  principal  is  previously  liable,  or  where  a  party  holding  aa 
indemnity  against  a  claim  is  obliged  by  legal  proceedings  to 
pay  the  demuid  in  the  first  instance,  the  general  rule  is  tlu^ 
he  can  recover  against  the  principal  or  indemnitor,  not  cmly 
the  amount  which  he  has  been  obliged  to  pay,  but  also  his  costs 
incurred  in  defending  the  action; '"  **  and  also  his  counsel 
fees  and  expenses,  at  least  where  he  has  an  express  contract 
of  indemnity.'"  *  A  party  itiio  makes,  accepts,  or  indorses 
an  accommodation  note  or  bill  for  the  accommodation  of  a 
party  thereto,  is  regarded  as  a  surety,  and  can  charge  such 
party  with  the  costs  of  a  suit  for  the  collection  of  the  note 
which  he  may  have  been  compelled  to  pay.'"  So  it  has  been 
held,  as  between  the  accommodation  acceptor  of  a  bill  and 
the  drawer;  "^  the  accommodation  indorser  of  a  promissory 
note,  and  the  maker;  '*'  as  between  the  indoiser  of  a  note  com- 


"  Colorado:  Wataui  e.  Bahn,  1  CoL  730;  Howmtd  v.  Loregnm,  L.  R.  6  Ex. 
43. 

Canada;  8p«nce  a.  Heetor,  24  Up. 
Can.  Q.  B.  277. 

But  see  Kentudey:  Gainei  v.  Poor, 
3  Met.  503,  79  Am.  Dec.  550. 

"*  MainK  Ripley  e,  iSoa^,  57  Me. 
76. 

AftwMcAuMttt:  Lindwy  t>.  Puker, 
142  Man.  582,  66  Am.  Rep.  709. 

Ohio:  Finckh  v.  Evwa,  25  (A.  St.  S2. 

£n0land:  Howard  v.  Loregrove,  L. 
a.  6  Ex.  43. 

in  Baker  a.  Martin,  3  Baib.  634. 

»*  Jones  V.  Brodce,  4  Taunt.  464. 

'"  Hubbly  V.  Brown,  16  Jalms.  70. 
But  an  indoiBer  of  a  regular  bill  of  ex- 
change wlio  haa  been  sued  by  the  in- 
dcHsee,  ia  not  oititled  to  leoorer  fnun 
the  aooeptor  the  ooata  ineuired  in  audi 
action.  There  ia  no  ixi-rity  between 
them.  Dawaon  b.  Morgan,  9  B.  &  G. 
618;  King  t.  Fidmpa,  Peten  C.  C.  350. 
Nor  ia  the  maka  liable  to  pty  the  in- 
doiBw  hia  eoata  if  he  is  sued.  "Tie 
mere  fact  of  drawing  the  note  doea  not 


Irtdiana:  Keeeling  «.  Tnxiet,  119  Ind. 
1S5. 

Maine:  Nutt  v.  Merrill,  40  Me.  287; 
Ripley  o.  Moaely,  67  Me.  76. 

Ma»»aeKu»ttU:  Lindaey  p.  Parker, 
142  Maw.  582,  56  Am.  Rep.  709. 

Michigan:  Knickerbocker  v.  Wleox, 
S3  Mich.  200,  47  N.  W.  123. 

Miuittippi:  Whitworth  v.  Tllman, 
40  MisB.  76. 

New  JtTKu:  Apgar  t.  BJiec,  24  N.  J. 
L.  812. 

^eui  York:  Thompson  c.  Taylor,  11 
Hun,  274. 

Norlh  Carolina:  Atlantic  A  N.  C.  R. 
R.  B.  Atlantic  «c  N.  C.  Co.,  147  N.  C. 
368,  61  8.  E.  185,  23  L.  R.  A.  (N.  8.) 
223. 

OMo:  finckh  v.  Evers,  26  Oh.  St.  82. 

Textu:  Bennett  v.  Dowling,  22  Tex. 
660. 

VenruMt:  Downer  e.  Baxter,  30  Vt. 
467. 

BngUtttd:  Smith  v.  HoweU,   6  Ex. 
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pdled  to  pay,  and  a  party  who  bad  agreed  to  indemnify  him  on 
his  indorsementa.'^'  ** 

A  Burety  is  not  liable  for  the  costs  of  a  suit  against  the  prin- 
cipal.'** But  where  a  defendant  guarantees  the  coUedion  of  a 
note,  he  is  liable  for  the  costs  of  an  action  against  the  maker.'** 
On  a  bond  to  indemnify  the  plaintiff  against  all  costs  and 
claims  on  account  of  doii^;  some  act,  the  plaintiff  may  recover 
the  esqiense  of  an  imfoimded  suit  brought  against  him.>" 

§  804.  None  where  suit  was  unnecessary. 

*  We  have  already  had  occasion  to  consider  (ins  question 
in  r^;ard  to  warranties;  and  it  would  seem  that  the  liability  for 
costs  should  depend  on  the  grounds  of  the  original  htigation, 
and  the  notice  given  to  the  party  sought  to  be  charged  with  the 
costs.  It  would  certainly  be  inequitable  that  a  party  should 
be  obliged  to  defray  the  expense  of  a  controversy,  either  un- 
necessary in  itself,  or  which  he  might  not  have  chosen  to  in- 
cur.'** "No  person,"  says  Lord  Chief-Justice  Denman,'"  "has 
a  i^t  to  inflame  his  own  account  against  another  by  incurring 
additional  expense  in  the  unrighteous  resistance  to  an  action 
which  he  cannot  defend."  In  this  case,  the  defendant,  as  lessee 
of  a  certain  house,  had  covenanted  with  his  lessor  to  put  and 
keep  the  premises  in  repair,  under  penalty  of  forfeiture,  and  in 
his  assignment  to  the  plaintiff  had  covenanted  that  all  the  cove- 

impty  a  pnunise  to  aave  the  payee  Orggon:  Henry  v.  Hand,  36  On.  492, 

haimleoi  ttota  all  oosts  and  chaises  SOI,  59  Pao.  330  (mdemnit;  againat 

that  he  may  be  aubjected  to  as  in-  liena.) 

doraer."    Kinpaon  p.  Griffin,  9  Ji^uis.  Vermont:  Chileon  v.  Downer,  27  Vt. 

131.  S36. 

'*■  Mott «.  Hides,  1  Cowen,  513.  Contra,  Diatriet  of  Columbta;  Dcno- 

<»  Woodstock  Bank  p.  Downer,  27  van  p.  Johnson,  13D.C.  App.Cas.  356. 

Vt.  539.  And  see  MamachvMiU:  Whiting  p. 

■M  Moeher  v.  Hotchkiss,  3  Abb.  App.  Aldrich,  117  Mace.  582. 

326;  Tuton  v.  Thayer,  47  How.  Pr.  180.  ■••  CaUfomia:  March  e.  Bamet,  114 

"*  Louitiana:  Kera  n.  Crediton,  49  Cal.  375,  46  Pac.  152  (expense  resulting 

Ia.  Ann.  886,  22  So.  40  (indunnity  from  failure  to  pay  judgmmt). 

against  attachment  on  property  sold).  Connecticut.-  Redfieki  v.  Hught,  27 

New  York:  Newburgh  «.  Qalatian,  4  Conn.  31. 

Cow.  340;  Beekman  n.  Van  Dolsen,  70  Mistutippi:  Whitworth  p.  Illman, 

Bun,  288,  24  N.  Y.  Suppl.  414  (indem-  40  Miw.  76. 

nity  agunst  former  leaae);  Grant  v.  iVnr  Forjfc;  Hohnes  p.  Weed,  24  Barb. 

Lawnnoe,  79  Hun,  666,  22  N.  Y.  Supp.  fi4fl;  Hallock  v.  Belcher,  42  Batfo.  199. 

901  (wing  pfttait«d  artkh).  >«  Sbcvt  p.  Kalloway,  II  A.  &  E.  28. 
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nanta  had  been  p^ormed.  The  covenants  had  not  beoi  pa^ 
formed;  the  lease  had  become  voidable;  and  the  plaintiff  hav- 
ing sub-assigned  the  lease  t6  one  Clark,  with  a  covenant  omilar 
to  Uiat  which  he  had  recQved  from  the  defendant,  was  sued 
by  him  (Clark),  and  obliged  to  pay  £120  to  settle  the  demand, 
tc^ther  with  £119  costs  incurred  in  the  defence;  and  it  vas 
held,  for  the  above  reason,  that  these  costs  could  not  be  re- 
covered over  against  the  defendant.  The  principle  of  this  de- 
cision has  been  repeatedly  affirmed  in  cases  where  it  has  been 
held  that  it  is  not  necessary  for  the  surety  to  stand  suit,  in 
(Htler  to  charge  his  principal.  So  in  New  York,  where  the  de- 
fendant gave  the  plaintiff  a  promise  to  indemnify  him  against 
an  act  which  proved  to  be  ti^spass,  and  the  plaintiff  bang 
sued  for  the  trespass  gave  a  cognovit,  it  was  held  that,  it  satis- 
factorily appearing  that  the  cognovit  was  not  for  too  much, 
he  was  entitled  to  recover  the  amount  of  the  jud^nent.'" 
So,  in  Pennsylvania,  it  has  been  hdd  that  a  surety  is  not 
bound  to  subject  himself  to  costs  by  waiting  till  the  credits 
brings  suit;  but  he  may  consult  his  own  safety,  provided  it 
does  not  involve  a  wanton  sacrifice  of  the  intc^rests  of  his  prin- 
cipal.'** So,  again,  in  the  same  State,  it  is  held  that  a  surety 
ctmnot  claim  reimbursement  for  expenses  unnecessarily  in- 
curred.^"* This  is  in  analogy  also  with  the  sound  rule  here- 
after to  be  noticed  in  r^ard  to  real  estate — that  the  vendor 
who  holds  a  warranty  may  surrender  to  a  paramount  title, 
thereby  only  assuming  the  burden  of  proof  that  he  did  not 
smrendo'  without  just  cause,"'  And  a  very  similar  decision 
has  been  had  in  England:  "'  it  was  an  action  on  the  case  for 
running  down  a  ship,  in  consequence  of  which  the  plaintiffs  were 
obliged  to  accept  the  aid  of  salvors,  and  were  compelled  to  pay 
a  large  smn  of  money,  and  certfun  costs  in  addition  thereto. 

"■  Stone  v.  Hcmker,  9  Cow.  Ifi4.  ultinutely  lacvgdl.    But  he  coDBCnts  at 

■"  Craig  V.  Craig,  5  Ra^e,  91.  his  own  pwil.    If  the  tiUe  to  triiidi  be 

"■  Wyim  V.  Brooke,  6  Ranle,  106.  h«s  yielded  be  not  good,  he  must  abide 

'"  So  in  Maasachuaetta,  it  haa  been  the  loss;  and  in  a  suit  against  bis 

said  on  the  oubject  of  eviction,  "There  warrantor,  the  burden  of  prottf  will  be 

is  no  neceaaity  for  the  party  holding  a  on  the  pliuntiff."    Panons,  C.  J.,  in 

covenant  nd  wamnty  to  involve  him-  Hamilt^m  v.  Cutta,  4  Maas.  340,  353, 

self  in  a  l&wsuit  to  defend  him^lf  3  Am.  Dec.  223. 

against  a  title  which  he  ia  aatiafied  must  "■  Tmdall  v.  Bdl,  11  H.  A  W.  228. 
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It  appeared  tikat  the  plfuntiffs,  after  a  n^otiation  with  the 
aalvore,  who  demanded  £150,  had  tendered  £20,  and  by  a 
decision  of  the  Admiralty  were  finally  obliged  to  pay  £45  dam- 
ages, and  £124  costs.  The  plaintifTs  had  a  verdict  for  £45,  with 
liberty  to  move  to  increase  it  by  the  amount  of  costs.  It  was 
held  that  it  should  have  been  left  with  the  jury  to  say  what  a 
reasonable  man  would  do  under  similar  circumstances;  and  if 
the  litigation  were  found  to  be  prudently  incurred,  then  the 
costs  should  be  allowed;  and  Parke,  B.,  sfud:  "The  parties 
were  in  the  same  edtuation  as  if  the  defendants  had  entered  into 
a  contract  with  the  plaintiffs  not  to  do  the  wroi^  complained 
of.  That  is  not  a  contract  of  indemnity."  **  Where  the  rniie- 
ties  on  a  forthonning  bond  refused  to  pay  the  amoimt  of  the 
origin^  judgment,  fuid  defended  an  action  on  the  bond,  it  was 
held  that  they  could  not  recover  from  thrar  principal  the  costs 
of  the  action  on  the  bond."^ 

§  SOS.  ITotice  of  suit. 

*  But  if  the  suit  be  broi^t  against  the  surety,  and  there  ap- 
peax  good  reason  to  reedst  the  claim,  then  the  further  question 
arises  as  to  notice.  Its  effect  has  been  thus  stated:  "The  pur- 
pose of  giving  notice  is,  not  in  order  to  give  a  ground  of  action; 
but  if  a  demand  be  made,  which  the  person  indemnifying  is 
bound  to  pay,  and  notice  be  given  to  him,  and  he  refuse  to  de- 
fend the  action,  in  consequence  of  which  the  person  to  be  in- 
demnified is  obhged  to  pay  the  demand,  that  is  equivalent  to 
a  judgment,  and  estops  the  other  party  from  saying  that  the 
defendant  in  the  first  action  was  not  bound  to  pay  the  money." 
And  in  this  case  it  was  held  that  notice  was  not  essential,  and 
that  the  plaintiff  could  recover  his  costs  though  no  notice  had 
been  given.'" 

Its  operation  has  been  still  more  clearly  defined  by  Lord 
Chief-Justice  Tenterden,  in  an  action  on  a  breach  of  the  cove- 
nant of  titie :  "The  only  effect  of  want  of  notice  in  such  a  case  as 
this  is  to  let  in  the  party  who  is  called  upon  for  an  indemnity 
to  show  that  the  plaintiff  has  no  claim  in  respect  of  the  alleged 
loss,  or  not  to  the  amotmt  allied ;  that  he  made  an  improvident 

■"Robmaon  c  Sherman,  2  Gratt. 
(Va.)  178,  U  Am.  Dec.  381. 
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bargain,  and  that  the  defendant  might  have  obtained  better 
tenns,  if  the  opportunity  had  been  given  him."  This  was  said 
in  a  case  where  the  plaintiff  liad  been  obliged  after  suit  to  settle 
with  a  party  claiming  under  title  paramount;  and  the  court 
sud:  "As  to  the  costB,"  incurred  by  the  plaintiff  in  defending 
the  action, ' '  the  plaintiff  here  had  a  ri^t  to  claim  an  indemnity; 
and  he  is  not  indemnified  unless  he  receives  the  amount  of  the 
costs  paid  by  him  to  his  own  attorney."  '"  It  may,  ther^ore, 
be  said  that  notice  in  these  cases  is  not  necessary;  if  ^ven, 
however,  and  the  defendant  neither  endeavors  to  arrest  the 
litigation,  nor  undertakes  to  direct  it,  he  will  be  made  respon- 
sible for  its  result;  ***  while,  on  the  other  hand,  tiie  only  effect 
of  not  giving  it,  is  to  throw  on  the  plaintiff  the  burden  of  show- 
ing that  the  first  suit,  the  costs  of  which  he  claims,  was  not 
improperly  contested.'" 

This  view  of  the  matter  has  been  very  fully  stated  by  Mr. 
Justice  Story,  on  the  Massachusetts  Circuit,  and  applied  to 
the  subject  of  reinsurance; '"  and  the  Supreme  Court  of  the 
United  States  has  declared,  that  a  judgment  against  the  person 
to  be  indemnified,  if  fairly  obtained,  especially  if  obtained  on 
notice  to  the  warrantor,  is  admissible  in  a  suit  against  him  on 
his  contract  of  indemnity;  "*  and  the  law  has  been  similarly  de- 
clared in  New  Hampshire,  on  a  suit  upon  an  execution  bond.  '** 

To  these  general  rules  an  exception  was  taken  by  Lord 
Chancellor  Hardwicke  as  to  extents.  In  an  early  case,  where 
extent  was  taken  out  against  a  surety  to  the  crown,  and  after 
contesting  it  some  time,  he  paid  the  cltum,  and  prosecuted  his 

'"  Smith  B.  ComptoD,  3  B.  ft  A.  407.  action  of  the  creditor  againat  the  surety 

Dumoulin  oonsiderB  the  question  of  should  always  be  given  to  the  principal, 

notice  at  length,  and  ita  effect  on  the  with  an  intimation  (if  there  be  cleariy 

expenses,  both  in  the  case  when  notice  no  defence)  that  the  action  will  be 

is  given,  and  when  not  given;  and  settled  unkas  the  party  forthwith  de- 

when  g^ven  pending  the  suit;  and  as  sire  that  it  be  defended;  and  that  be 

to  the  motives  for  not  giving:  {{  150-  will    be    looked    to   for    indemnity." 

153.  Chitty  on  Contracts,  400;  on  Guantn- 

"*  Venrumi:  Brown  v.  Haven,  37  Vt.  ties  and  Indemnities,  in  nolia. 
439.  »*N.  Y.  State  Marine  Ins.  Co.  w. 

Canada:  Spence  d.  Hector,  24  Up,  Protection  Insurance  Co.,  1  Story,  458. 
Can.  Q.  B.  277.  "•  Ciarit  v.  Cwrington,  7  Crench, 

'"Mr.  Chitty  says:  "In  oas«a  of  308,  322,  3  L.  od.  354. 
guarantee,  a  notice  of  the  claim  and         ■*>Freni^  p.  Parish,  14  N.  H.  496. 
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principal  for  the  amount  paid  by  him,  including  his  expenses, 
it  was  insisted  that,  the  debt  being  a  just  one,  and  improperly 
disputed,  the  i»incipat  shotdd  not  be  charged  with  the  expense 
of  the  litigation;  but  Lord  Hardwicke  said:  "I  know  of  no  such 
distinction";  and  then  taking  notice  that  an  extent  is  both  an 
action  and  an  execution,  and  that  the  surety  coidd  not  be  sup- 
posed prepared  to  pay  the  claim  immediately,  he  allowed  the 
demand."'  But  the  general  rule  seems  well  and  clearly  es- 
tablished, that  the  principal  shall  not  be  subjected  to  the  ex- 
pense of  unneceesaty  litigation;  how  the  fact  is  to  be  arrived  at, 
and  (HI  whcHB  the  biu^en  of  proof  hee,  will,  as  has  been  said, 
frequraitly  turn  on  the  question  of  notice.  Where  btul  em- 
ployed a  third  party  to  find  the  principal  debtor,  and  then, 
refusii^  to  pay  the  expenses  of  the  person  so  employed,  was 
sued  and  compelled  to  pay  his  bill  with  costs,  it  was  held  in  a 
suit  agiunst  the  principal  debtor  that  the  bail  could  recover  the 
sum  pmd,  but  not  the  costs;  Lord  Ellenborough,  at  Nisi  Prius, 
saying:  "As  for  the  costs  of  the  action  which  the  plaintiff  took 
defence  to  unadvisedly,  he  should  have  either  def^ided  that 
action  if  the  demand  was  unfounded,  or  paid  the  money  if  it 
could  be  l^ally  claimed  from  him;  but  having  defended  tiiat 
action  without  foundation,  he  cannot  charge  the  defendant 
with  the  costs  incurred  in  such  an  improvident  defence."  "' 

In  a  case  at  Nisi  Prii^,  where  the  plaintiff,  an  auctioneer, 
was  employed  by  the  defendant  to  sell  an  estate,  and  the  title 
proved  defective,  the  purchaser  brought  suit  against  the  auc- 
tioneer for  his  deposit ;  the  auctioneer  gave  notice  to  the  defend- 
ant, who  refused  to  defend  the  suit.  The  auctioneer  then  paid 
the  deposit,  with  the  purchaser's  costs  and  his  own,  and  brought 
suit  i^iainst  the  defendant,  claiming  these  costs  and  the  excise 
duty  on  the  sale.  The  action  was  assumpsit  for  money  pfiid, 
with  the  usual  money  counts,  but  Lord  Ellenboroi^  heJd 
that,  as  to  the  costs,  "there  should  have  been  a  special  count, 
inasmuch  as  the  right  to  these  costs  by  the  plaintiff  was  not 

■"  Bx  pwte  Marshall,  1  Atk.  262.  take  the  journey  as  such,  or  labor  as  a 

'••  Rsher  P.  FaliowB,  6  Eep.  171.    No  person  employed  by  the  defendant,  but 

selion  will  lie  by  bul  for  his  trouble  or  he  does  it  as  a  friend,  and  to  do  him 

lofls  of  time  in  taking  a  journey  to  be-  kindnesB.    Beason  v.  Wirdnam,  1  C.  & 

ooue  bail,  because  he  doea  not  undei^  P.  434. 
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60  apparent.  The  plaintiff  might  have  defended  the  action 
of  his  own  wrong,  and  without  any  authority  from  the  defend- 
ant. If  he  had  done  bo,  he  would  not  be  entitled  to  call  upon 
his  principal  to  pay  the  costs,  as  they  were  incurred  without  his 
consent;"  and,  on  the  ground  that  the  declaration  should  have 
been  special,  the  costs  were  refused.'^'  ** 

*  In  a  case  on  a  guaranty  to  indemnify  the  plaintiff  against 
the  expense  of  a  commission  of  bankruptcy,  the  messenger 
had  sued  the  plaintiff  for  his  bill  of  six  pounds.  The  plain- 
tiff defended  the  suit,  and  claimed  ^ty  pounds  costs  paid 
to  the  messenger  in  his  suit,  and  also  his  own  costs;  but  the 
claimVas  denied,  Lord  Tenterden  saying;  "I  think  the  defend- 
ant is  not  liable  for  the  costs  beyond  the  writ;  a  msjx  has  no 
right,  merely  because  he  has  an  indemnity,  to  defend  an  action, 
and  to  put  the  person  guarantedng  to  useless  expense."  "^  But, 
on  the  other  hand,  where  debt  was  brought  by  the  plaintiff,  as 
shoiff,  ^unst  the  defendants,  on  a  bond  f^ven  to  the  plain- 
tiff as  surety  to  the  jail  liberties  for  a  debtor  in  execution,  it 
appeared  that  the  sheriff  had  ^ven  notice  to  the  defendants, 
and  that  they  as^ted  in  the  defence  of  the  suit;  it  was  h^d 
in  New  York  that  the  costs  of  the  suit  against  the  plaintiff 
were  properly  recoverable  agfunst  the  defendants."'  *•  Where 
a  surety  allowed  a  suit  to  go  by  default  without  notice,  he  was 
only  allowed  to  recover  the  costs  incident  on  the  service  of  the 
summons,  as  he  should  have  notified  his  principal  and  allowed 
him  to  settle  without  further  costs.'^ 

*  The  French  law  peremptorily  requires  notice,  if  the  surety 
desires  to  charge  the  debtor  with  his  expenses.  Its  language 
is  clear:  "The  surety  who  has  paid  has  recourse  agmist  the 
principal  debtor^  whether  he  entered  into  the  contract  of  surety- 
ship with  or  without  the  knowledge  of  the  debtor.  And  he  shall 
recover  the  principal,  interest,  and  expenses;  but  the  surety 
shall  recover  only  such  expenses  as  are  incurred  after  the  prind- 

'**  3pumer  c  Eldertoo,  5  Eap.  1.  tice  in  the  statement  of  the  case,  iriiich 

'"  Qillett  (I.  Hippon,  1  Moo.  &  Mai.  was   at   Nisi   Plius.     See   Freeman's 

406.    It  is  suggested  in  this  case,  by  Bank  v.  Rollins,  13  Me.  202. 

Gumey,  of  counsel  (or  pltuntiff,  that         '••  Kip  v.  Brigham,  7  Johns.  168. 

"notice  was  given  to  the  defendant,         logteinhart  v.  Dodtner,  34  N.  Y. 

and  he  might  have  paid  or  stopped  the  Super.  Ct.  218. 

action; "  but  nothing  is  said  of  any  no- 
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pal  debtor  is  notified  of  the  suit  against  the  surety;  and  the 
surety  shall  also  recover  damages  in  a  proper  case."  '"  ** 

*  The  same  principles  which  we  have  been  considering  are 
applied  to  claims  made  against  sureties;  so  it  has  been  said, 
that  if  one  becomes  surety  for  a  debtor,  the  creditor  cannot 
recover  from  the  surety  the  costs  of  a  fruitless  suit  against  the 
debtor  unless  he  give  notice  of  his  intention  to  sue.^"  **  In 
New  Hampshire,  in  a  suit  by  a  sheriff  on  a.  bond  pven  by  sure- 
ties of  his  deputy,  conditioned  to  indemnify  him  against  all 
loss,  damages,  and  costs,  on  account  of  the  acts  and  neglects 
of  the  deputy,  he  is  entitled  to  receive,  as  damages,  in  addition 
to  the  sums  paid  by  him  or  his  sureties  on  his  official  bond  to 
the  county  to  satisfy  judgments  recovered  against  him  for 
the  default  of  the  deputy,  and  interest  thereon,  all  such  reason- 
able expenses  as  were  incurred  by  lum  in  and  about  the  defence 
of  the  suits  in  which  the  judgments  were  rendered,  including 
counsel  fees  and  a  reasonable  compensation  for  his  personal 
services;  and  in  the  suit  on  the  bond  the  same  expense  and 
compensation  for  services,  beyond  the  taxable  costs,  but  not 
the  costs  or  expenses  incurred  in  a  suit  upon  his  official  bond, 
brought  to  enforce  payment  of  such  judgment;  and  upon  a 
judgment  in  favor  of  the  sheriff  for  the  penalty  of  the  bond, 
execution  will  be  awarded  as  well  for  the  dam^es  that  may 
have  accrued  subsequently  to  the  commencement  of  the  suit 
upon  the  bond,  as  for  those  prior  thereto.'"  So  in  New  York, 
in  an  action  by  a  sheriff  against  the  sureties  of  his  deputy  to 
recover  damages  for  the  neglect  of  the  deputy  to  levy  on  execu- 
tion, in  consequence  of  which  the  execution  creditor  has  re- 
covered a  judgment  against  the  sheriff,  the  reasonable  expenses 
of  the  sheriff  in  defending  the  suit  against  himself  are  re- 
coverable as  a  part  of  his  damages.''"' 

§  806.  Consequential  loss. 

On  a  covenant  to  indemnify  against  all  damages,  costs,  and 
expenses,  by  reason  of  a  demand,  the  surety  is  not  liable  for  a 

'"  Code  Civil,  Art.  2028.  '•  Hoitt  v.    Holoombe,   32    N.    H. 

>«  Baker  v.  Garratt,  3  Bing.  56,  per  185. 

Best,  C.  J.    This  was  an  action  asainst  "°  Weetervett  c  Smith,  2  Duer,  449; 

the  sheriff  for  taking  insufficient  sure-  ace.,  Bobertaon  v.  Morgan,  3  B.  Mon. 

ties  on  a  replevin  bond.  307. 
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premium  or  bonus  which  the  party  is  compelled  to  pay  to  raise 
the  amount  necessary  to  meet  the  demand,"^  or  for  a  kies 
through  selling  his  property  at  a  sacrifice  to  pay  the  debt.'" 
In  an  action  on  an  indemnity  bond,  if  the  plaintiff  states  no 
special  damage  in  his  complaint,  he  is  confined  in  his  recovery 
to  such  only  as  arise  from  the  breach,  and  then  such  only  aa 
are  proximate  and  the  fair,  legal,  and  natural  result  of  the  act 
complained  of."*  In  a  bond  of  indemnity  from  loss  by  reason 
of  suits  for  infringement  of  a  patent  on  goods  sold  by  the  de- 
fendant  to  the  plaintiff,  to  be  retailed  by  the  latter,  the  plain- 
tiff can  recover  the  deterioration  of  his  goods  by  attachment 
in  the  patent  suit,  but  not  for  lose  of  credit  by  the  attaehm«it, 
or  for  tte  ratpense  of  a  bond  for  dissolution  of  the  attachn^t.'** 
Where  the  defendant  guaranteed  a  debt  which  was  secured  by 
a  second  mortgage  on  property  of  the  debtor,  he  was  not  liable 
for  the  cost  of  foreclosing  the  m(»1gage  when  it  appeared  that 
the  prior  mortgi^  had  already  been  foreclosed.^**  Where  a 
surety  on  a  stay  bond,  whose  property  has  been  sold  in  sat- 
isfaction of  the  judgment,  moves  for  judgment  gainst  his 
principal,  the  measure  of  his  damages  is  the  amount  of  the 
judgment  paid  by  the  sale  (rf  his  property,  not  the  value  of  the 
property.'**  But  in  Indiana  it  was  held  that  where  the  de- 
fendant had  CDgB^ed  "to  pay  and  satisfy  the  mortg^e,  to- 
getha  with  all  interest  and  costs  thereon  accrued,  accruing,  and 
to  accrue,  and  in  every  respect"  save  the  plaintiff  harmless, 
the  value  of  the  land  sold  in  consequence  of  the  breach  of  this 
engagement  was  held  the  measure  of  the  plaintiff's  damages.'" 
In  a  similar  case,  the  plaintiff  was  allowed  to  recover  his  at- 
torney's fees,  expenses,  and  costs  on  account  of  the  sale  and 
in  proceedings  to  redeem."*  Upon  a  bond  to  indemnify  the 
plaintiff,  a  trustee,  for  loss  in  payi^  the  defendant's  debts, 
the  plaintiff  can  recover  the  difference  between  the  market 
price  of  bonds  sold  to  pay  the  debts  and  the  price  actually 
obt^ed,  plus  the  broker's  ccnnmissionB;  but  no  damages  can 

"'  Low  0.  Archer,  12  N.  Y.  277.  '"  Peck  v.  Cohen,  40  N.  Y.  Super. 

"'Vance    v.    Lancaater,    3   Hayw.  Ct.  142. 

130.  "*  Colranaa  d.  Riggs,  61  la.  643. 

ii'HoUock    V.    Belcher,    43    Baib.  i"  Atherton  v.  Williuns,  19  Ind.  106. 

190.  "•  Kansaa  City  Hotel  Co.  v.  Sauo- 

'"  Ripley  v.  Moeely,  57  Me.  76.  66  Mo.  279. 
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be  obtfuned  for  a  subsequent  rise  in  the  value  of  the  bonds.'" 
ITpon  a  bond  given  to  pay  all  damages  of  whatsoever  nature 
and  kind,  that  might  be  suffered  by  the  construction  of  a  pipe 
line,  where  the  construction  of  the  line  made  it  necessary  for 
plaintiff  to  remove  his  business,  it  was  held  that  the  bond  by 
its  terms  covered  consequential  damages  for  loss  of  business 
suffered  by  reason  of  the  neces^ty  of  removal.'*"  And  where 
sureties  on  a  bail  bond  were  obhged  to  pursue  and  rearrest  the 
principal,  they  were  allowed  to  recoverthe  expense  of  so  doing."' 

{  fK)7.  Co-sureties. 

*  We  have  now  to  consider  the  relative  rights  and  lii^)ilitie8 
of  eo-suieties.  The  right  of  action  of  Uie  surety  against  the 
co-surety  or  his  representatives  arises  when  the  surety  pays 
more  than  his  share  of  the  obligation,  and  not  before. '^^  The 
obligation  arises  out  of  the  ration  between  the  parties,  and 
does  not  exist  where  the  suretyship  is  not  joint.  Thus  whwe 
the  plaintiff  signed  a  bond  as  surety  for  another,  and  defendant 
signed  as  sxirety  for  plaintiff,  the  defendant  cannot  be  called 
upon  to  eontoibute,  but  the  plaintiff  must  exonerate  him.'" 
Since  the  recovery  rests  upon  the  relatioiwhip  of  the  parties, 
and  suit  is  not  brought  upon  the  debt  itself  the  fact  that  the 
defendant  was  not  liable  upon  the  debt  would  not  relieve  him 
from  the  obligation  to  contribute,  if  the  plaintiff  was  obliged 
to  pay.  So  if  the  statute  of  limitations  had  run  in  favor  of  the 
defend^it,  but  the  plaintiff  was  compelled  to  pay,  he  may  call 
on  the  defendant  to  contribute."*  If  however  the  surety  was 
not  compdied  to  pay  he  cannot  recover.'" 

>>*  B«ckley  v.  Munaon,  22  Conn.  290.  Maine:  Croeby  v.  Wjatt,  23  Me.  166. 

X*  PennaylvanU    Nat.    Gaa    Co.    v.  MaataeAuaetta:   Wood   v.  LeUnd,  1 

Cook,  123  Pa.  170, 16  Atl.  702.  Met.  3SS. 

■"  Milk  p.  Waite,  18  Abb.  New  Caa.  New  UampMre:  Boardman  r.  Pai^, 

236.  11  N.  H.  431. 

">  MatsachuMtlt:  Wood  v.  Lelsnd,  1  Okio:  Camp  v.  Bcetwiak,  20  Oh.  St. 

Met.  387.  337,  S  Am.  Rep.  669. 

Ttnnttete:  Groaa  v.  Davia,  87  Tenn.  TenneMte:  Reeves  v.  Pulliam,  7  Baxt. 

226,  11  S.  W.  02,  10  Am.  St.  Rep.  635.  119. 

VMOcnMin.-  Buafanell  v.  BushneU,  77  Temu:  Fairee  v.  Cookerell,  SS  Tex. 

Wis.  43S,  46  N.  W.  442,  9  L.  R.  A.  411.  428,  437,  31  S.  W.  190,  28  L.  R.  A.  528. 

"•  Cutter  V.  Emery,  37  N.  H.  567.  Vtmumt:  Aldrich  v.  Aldridi,  56  Vt. 

"•  Alabama.' PreBlarcStallworth,  37  324,  48  Am.  Rep.  791. 

Ala. 402.  "•In  Russell  v.  Fulor,  1  Ob.  St. 
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§  807a.  Amount  of  contribution. 

The  surety  is  entitled  to  recover  against  ttie  co-surety,  or, 
if  more  than  one,  against  any  of  them,  his  ahquot  portion  of 
the  sum  paid,  if  they  are  sureties  in  equal  degree.  It  is  possible 
for  sureties  to  agree  in  advance  as  to  the  share  of  the  debt  for 
which  each  is  to  be  responsible;  and  in  that  case  no  surety  is 
entitled  to  contribution  except  for  such  amount  as  he  has  paid 
beyond  his  agreed  proportion.'**  If  several  sureties  are  bound 
in  different  amounts,  the  contribution  is  to  be  determined  in 
proportion  to  the  amount  for  which  each  is  bound.'" 

The  surety's  claim  for  contribution  must  be  based  on  what 
he  actually  paid.  So  if  he  discharged  the  debt  for  less  than  its 
face  value,  he  can  recover  no  more  than  the  furoper  proportion 
of  what  he  paid;  "^  and  if  he  discharged  the  debt  in  a  debased 
currency  or  by  a  conveyance  of  land,  his  recovery  must  be 
based  on  the  actual  value  of  what  he  gave.  "*   So  if  he  paid  the 


327,  £9  Am.  Dec  631,  a  surety  paid  a 
note  which  was  void  for  usury.  It  was 
held  that  be  could  not  get  contribution 
from  hb  «>.flurety.  But  in  Ford  v. 
Keith,  1  Mbm.  139,  2  An.  Dec.  4,  it 
was'  held  that  the  surety  was  not 
obliged  to  take  advantage  of  the  tech- 
nical law  imposing  a  penalty  for  usury, 
but  having  pud  the  debt  might  recover. 

In  Harley  v.  Stapleton,  24  Mo.  248, 
a  surety  on  a  note  given  for  a  bet,  in- 
valid when  given,  was  compelled  by  a 
Mexican  judgment  to  pay.  It  was  held 
that  the  surety  could  not  recover  con- 
tribution, since  be  was  the  party  to  an 
illegal  transaction. 

w  Qourdin  B.  Trenholm,  26  8.  C.  362, 
377. 

In  an  action  for  refusal  to  contribute 
to  loos  suffered  in  carrying  stock,  an 
agreement  to  pro  rata  the  lora  or  gain 
was  held  to  mean  that  the  defendants 
were  to  share  equally  with  the  plaintiff 
the  loss  and  gain,  and  not  to  mean 
that  the  defmdants  were  to  share 
among  themselves  the  loss  or  gain  and 
to  indemnify  the  plaintiff  for  all  loaa 
suffered  by  liim.  Fenniman  v.  Stanley, 
122  Mass.  310. 


1"  EMesmere  Breweiy  Co.  v.  Cooper, 
[18961  1  Q-  B.  75. 

^''Indiana:  HaU  v.  Hall,  42  Ind. 
685. 

Misamai:  Heame  v.  Keath,  63  Mo. 
84. 

Wimxmnn:  Boutin  v.  Etsell,  110  Wis. 
276,  86  N.  W,  964. 

"•  Edmonds  d.  Sheban,  47  Tei.  443. 

Where  the  value  of  the  property  wsa 
agreed  on  by  the  surety  and  the  cted- 
itor,  it  would  seem  that  this  should  be 
taken  as  the  actual  value  in  the  abaence 
of  evidence  of  bad  faith.  In  Jones  v. 
Bradford,  26  Ind.  30£,  308,  an  action 
by  sureties  against  the  cQ.«urety  ttyr 
oontribuUon,  where  the  d^t  was  paid 
by  a  transfer  of  land  the  Supreme  Court 
iA  TnHiftnft  said: 

"Tbe  price  at  which  the  lands  were 
received  in  payment  would,  we  think, 
ordinarily  ooostitute  the  proper  rule  in 
such  cases.  If  they  were  takra  on  a 
compromise  of  a  doubtful  claim,  or 
from  parties  of  doubtful  solvency,  at  a 
price  greatly  above  their  value,  per- 
haps the  amount  on  which  contribu- 
tion by  a  co-surety  would  be  estimated 
would  be  the  actual  value  of  the  lauk 
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debt  without  suit,  he  cannot  recover,  in  addition  to  the  proper 
proportion  of  the  debt,  any  portion  of  an  attorney's  fee  allowed 
in  the  obligation  in  case  of  suit.'^ 

S  807b.  Insolvency  or  discharge  of  e  surety. 

If  one  of  the  sureties  is  insolvent,  or  for  any  other  reason 
cannot  be  made  to  pay  his  proportion  of  the  debt,  he  is  left 
out  of  the  calculation,  and  the  amount  recovered  is  based  upon 
the  number  of  solvent  sureties.'"  The  considerations  bearing 
on  the  distribution  of  the  burden  between  the  sureties  are  well 
illustrated  by  the  case  of  Currier  v.  Baker.  "*  There  were  several 
sureties  on  a  claim.  Part  payments  had  been  made  by  A, 
one  of  the  sureties,  but  he  had  left  the  state.  Other  sureties 
had  died  insolvent  or  left  the  state.  Three  were  left,  plaintiff, 
defendant  and  X.  Plaintiff  had  paid  $1,800,  X  had  paid  $1,200, 
and  defendant  had  pud  nothing.  Plaintiff  had  obtiuned  $450 
from  one  of  the  sureties  out  of  the  state  and  given  him  a  full 
discharge  from  his  claim.  It  was  held  that  this  would  count 
as  if  the  surety  out  of  the  state  had  paid  plaintiff  his  entire 
share.  A,  not  having  claimed  contribution,  would  be  left  en- 
tirely out  of  the  present  settlement.  The  three  thousand  dol- 
lars paid  by  plaintiff  and  X  would  be  shared  between  plain- 
tiff, defendant,  X  and  the  out  of  state  contributory,  counting 
him  as  having  paid  his  share  of  it;  i,  e.,  the  defendant  would 
pay  a  quarter  of  the  whole  amount  to  the  plaintiff  and  X  as 
their  interest  might  appear.  The  insolvent  estates  of  the  de- 
ceased were  not  to  be  taken  into  account  since  it  was  as  much 
the  duty  of  one  remaining  surety  as  another  to  proceed  against 

The  lukdB  were  the  pluntiffs',   and  South  Carolimi:  Sioon  v.  Gibbes,  66 

without  regard  to  their  cort  they  were  S.  C.  480,  488,  36  8.  E.  408,  76  Am.  St. 

clearly  satitled  to  the  incrcaM  in  their  Rep.  559. 

value,  or  the  le^timate  profits  made  Termeeaee:  GnisB  v.  Davis,  87  Tepn. 

by  their  purchase,  not,  however,  ex-  226,  11  S.  W    92,  10  Am.  St.  Bep. 

needing  the  amount  paid  by  them  on  635. 

the  debt  for  which  the  defendant  was  Witamnn:  Faurot  tr.  Gstee,  86  Wis. 

liable."  66B,  57  N.  W.  294. 

"^  Acers  r.  Curtis,  68  Tex.  432,  4  Contra,  England:  Cowell  f .  Edwards, 

■a.  W.  551.  2  B.  <fe  P.  268. 

"■Insolvency  of  a  surety:  Absence  of  a  surety;  Faurot «.  Gates, 

A'ebnaka:  Smith  v.  Mason,  44  Neb.  86  Wis.  669,  57  N.  W.  294- 

610,  63  N.  W.  41.  '"51  N.  H.  613. 

106 


itizecy  Google 


1682  CONTRACTS  OF  INDBMNITT  $§  807c,  808 

thion,  and  no  one  having  proceeded,  they  would  be  left  out  <i 
the  account. 

§  807c.  Interest  and  attorney's  fees. 

'  Since  the  recovery  for  contribution  is  not  based  upon  the 
orii^nal  claim,  the  surety  cannot  call  upon  his  co-sureties  to 
pay  interest  at  the  rate  provided  in  the  contract,*^*  nor  is  he 
entitled  to  recover  attorney's  fees  allowed  in  the  contract"* 
He  is  however  entitled  to  interest  at  the  le^  rate  upon  the 
amount  he  actually  paid  out."' 

§  808.  Costs  and  legal  expraises. 

*  The  question  lias  been  examined  as  to  the  ri^t  of  ihe  co- 
surety to  be  reimbursed  for  a  proportion  of  any  costs  paid  by 
him.  In  a  case  at  Nisi  Prius  between  oo-sureties  for  a  tax  col- 
lector it  appeared  the  plaintiff  had  been  sued  on  the  principal's 
default,  and  judgment  had  been  recovered,  and  the  plaintiff 
clumed,  beeddes  half  the  verdict  against  him,  hait  the  costs  of 
both  parties  in  the  orif^nal  suit.  But  Lord  Chief-Justice 
Toiterden  held,  at  Nisi  Prius,  that  Hie  defendant  was  only 
liable  for  half  the  verdict."*  No  question  was  made  either  as 
to  notice  or  the  necessity  of  the  suit,  nor,  would  it  seem,  could 
any  such  question  properly  arise  between  oo-sureties. 

But  in  a  more  recent  case,  in  the  Exchequer,  whet«  the 
plaintiff  and  defendant  had  executed,  as  co-sureties,  a  warrant 
of  attorney  given  as  a  collateral  security  for  a  sum  of  money 
advanced  on  mortgage  to  the  principal,  and  on  default  bdng 
made  by  the  principal,  judgment  was  entered  upon  the  warrant 
of  attorney,  and  execution  issued  agunst  the  plaintiff,  it  was 
held  that  he  was  entitled  to  recover  from  the  defendant,  as 
his  co-surety,  a  moiety  of  the  costs  of  such  execution,  Parke,  B., 
saying:  "They  were  costs  incurred  in  a  proceeding  to  recover 

"•  CaUfomia:  W&ldrip  v.  Black,  74  ■"  CaHfomia:  Waldiip  v.  BUi^  74 

Cal.  400,  16  Pac.  226.  Cal.  409,  16  Pac.  226. 

Texas;  Scott  u.  Rowland,   14  Tu.  Teca«;  Scott  v.  BowUnd,  14  Tex.  CSr. 

Qv.  App,  370,  37  S.  W.  380.  App.  370,  37  8.  W.  380. 

WUconain:  Buahnell  u.  Bushnell,  77  ■"  Knight  e.  Hughee,  3  C.  A  P.  467; 

Wu.  435,  4S  N.  W.  442,  S  L.  R.  A.  411.  b.  c.  M.  &  M.  247. 

"•Scott  V.  Rowland,  14  Tex.  C3y. 
App.  370,  37  8.  W.  380. 
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a  debt  for  which,  on  default  of  the  principals,  both  tbe  sureties 
were  jointly  liable;  and  the  plaintifT  having  paid  the  whole 
costs,  I  see  no  reason  why  the  defendant  should  not  pay  his 
proportion."  ^"  **  And  it  is  now  well  settled  that  the  costs 
and  expenses  of  a  reasonable  defence  of  the  suit  may  be  in- 
cluded in  the  setUement,''^  thou^  not  the  costa  of  a  frivolous 
defence.'™ 

§  808a.  Reduction  of  sure^'s  claim. 

Any  fact  which  goes  to  show  that  the  plaintiff  surety  is  not 
equitf^ly  entitied  to  contiibution  will  to  that  extent  defeat 
his  claim.  So  where  he  has  received  a  security  or  indannity, 
the  amoimt  of  it  must  be  deducted  and  contribution  sought 
for  the  balance  only;  security  given  to  one  surety  inures  to 
the  benefit  of  all."°  So  it  may  be  shown,  in  order  to  defeat 
the  claim  for  contribution,  that  the  stirety  suing  for  contri- 
bution was  indebted  to  the  principal  in  a  lai^er  amount  than 
he  was  compelled  as  surety  to  pay  for  the  principal,  and  thus 


>"  Kemp  V.  Hnden,  12  M.  &  W.  d. 
A  distinction  msiy,  perhaps,  be  taken 
between  costs  iaciured  in  a  suit  and 
upon  entering  up  judgment  on  a  war- 
rant (tf  attorney;  otherwise  these  de- 
cinona  are  inconsistent,  and  if  so,  the 
former  would  seem  the  more  correct  in 
principle;  for,  as  between  the  indaiser 
and  maker  of  a  note,  there  is  no  con- 
tract t4)  save  harmless,  and  each  surety 
should  stand  ready  to  pay  the  debt. 

■"  Alabama:  Cwter  v.  Fidelity  &  De- 
posit Co.,  134  AU.  see,  32  So.  632,  92 
Am.  St.  Rep.  41. 

IlUnou:  Wagenseller  v.  Prettyman,  7 
IS.  App.  192. 

Kenluck]/:  Bosley  v.  Taylor,  S  Dana, 
157,  30  Am.  Dec.  677. 

Maine:  Davis  v.  Emerson,  17  Me.  64. 

MaiaaekTiMtttt:  Newcomb  v.  GibeOQj 
127  Mass.  396. 

Michigan:  Backus  v.  Cayne,  45  Mich. 
684. 

North  Carolina:  Bright  v.  Lennon,  83 
N.  C.  183. 

Oivgon:  Van  Winkle  v.  Johnson,  11 
On.  469,  SO  Am.  Rep.  495. 


Rhode  Itland:  ConoUy  v.  Dolan,  22 
R.  I.  60,  46  Att.  36,  S4  Am.  St.  Rep. 
810. 

Tentittaee:  Gross  v.  Davis,  87  Torn. 
226, 11  S.  W.  92, 10  Am.  St.  Rep.  635. 

Vermont:  Marah  o.  Harrington,  18 
Vt.  150;  Fletcher  v.  Jackson,  23  Vt. 
681, 56  Am.  Dec.  98;  Briggs  v.  Boyd,  37 
Vt.634. 

"*  Jones  V.  Jones,  IB  Ala.  645. 

So  where  one  of  the  sureties  desired 
to  settle  the  claim  rather  than  defend 
the  suit,  and  did  in  fact  pay  his  shore, 
he  could  not  be  held  to  contribute 
t^iward  the  expenses  of  litigatjon.  Van 
Winkle  II.  Johnson,  11  Ore.  469,  60  Am. 
Rep.  495. 

"^  Dielriet  <tf  Cobtmbia:  Gibson  v.i 
Shdian,  5  D.  C.  App.  Cas.  391,  28 
L.  R.  A.  400. 

Iowa:  Hoover  p.  Mowrer,  S4  la.  43, 
60  N.  W.  62,  36  Am.  St.  Rep.  293. 

North  CaroUna:  Corr  v.  Smith,  129 
N.  C.232,  39S.  E.  831. 

This  is  however  not  the  case  where 
the  indemnity  is  received  from  a  third 
party.    So  where  the  principal's  wif« 
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defeat  the  claim  for  contribution."^  And  the  same  principle 
applies  where  the  jui^ment  againBt  the  principal  was  the  reeiilt 
of  the  wrongful  act  of  the  surety.''*  So  where  the  surety  of  a 
corporation  waa  also  a  director  and  got  hold  of  money  of  the 
corporation  which  could  have  been  apphed  to  the  payment  of 
the  debt  and  misapplied  it,  and  was  then  forced  to  pay  one  of 
the  debts  of  the  corporation,  it  wae  held  that  he  could  not  call 
on  bis  coHsurety  for  contribution.'" 

indemnified  one  surety  from  propertjr  318,  4  8.  W.  731  (as  deputy  of  tbe  inin- 

not  liable  for  the  debt,  it  waa  held  that  dps!  acted  ill^ally). 

the  other  sureties  bad  no  right  to  share  Pmntt/Uiama:  Eebltaiaa  v.  Bolaniu*, 

the  indemnity.   Ix^gett  r.  MoCleUand,  IM  Pa.  369,  22  Atl.  768  (iMgligentlT' 

39  Ob.  St.  624.  ftdvisad  bad  investment). 

•"  BesseU  v.  White,  13  Wa.  422.  >"  Simmwu  e.  Camp,  71  Ga.  H. 

>**  Miuouri:  Block  p.  Eatm,  92  Ua 
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